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PREFACE    TO  VOL.   LXXXYHI. 


At  p.  68  of  this  volume  Lord  Brougham  censures  the 
former  bad  practice  of  the  judges  giving  no  reasons  for  their 
opinions  upon  cases  referred  to  them  by  the  Court  of 
Chancery.  Lord  Brougham  ascribes  this  to  the  offence 
taken  by  the  learned  judges  at  critical  observations  of  Lord 
Thurlow's,  whereas  a  learned  correspondent  who  wrote  to  us 
on  the  subject  within  the  last  two  years  (see  Preface  to 
79  K.  E.)  thought  Lord  Eldon  was  the  offender.  Such 
general  acquaintance  as  we  have  with  Lord  Brougham's 
accuracy  does  not  lead  us  to  assume  that  our  correspondent 
was  mistaken ;  the  matter,  however,  is  of  no  importance. 

Mangles  v.  Dixoriy  p.  296,  is  a  classical  case  on  the 
respective  duties  in  equity  of  debtor,  creditor  and  assignee 
when  a  security  of  whatever  species  has  been  assigned.  At 
p.  339  the  danger  of  relying  on  statements  in  the  old  abridg- 
ments without  verifying  the  matter  in  the  ultimate  authority 
referred  to  is  exemplified  in  no  less  learned  a  person  than 
Baron  Farke ;  but  it  looks  as  if  a  note  had  been  made  for 
him  by  some  one  who  not  only  did  not  vouch  the  Year  Book 
but  embellished  or  misread  Rollers  Abridgment.  Will  some 
learned  civilian  or  Admiralty  lawyer  tell  us  what  are  the 
works  cited  on  the  same  page  of  EoUe  as  "  Herodii  directa  " 
and  "  les  prelections  de  Wesenbech  "  ?  There  was  a  seven- 
teenth century  civilian  named  Wissenbach  who  published 
"  exercitationes "  on  the  Pandects.  Of  Herodius  we  can 
make  nothing. 

HoUoway  v.  Holloway^  p.  463,  is  a  passing-off  case  which 
would  at  this  day  be  considered  elementary,  for  there  was 
evidence  of  a  kind  seldom  found  in  such  cases,  direct  and 
specific   evidence  of   the    defendant's  fraudulent  intention. 
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Video  meliora  prohoque  will  hardly  be  the  judgment  of 
Bcholars  on  the  taste  of  certain  godfathers  and  godrnqtliers, 
see  at  p.  467. 

The  inconveniences  attending  novel  statutory  rights  of 
action  are  shown  in  Blake  v.  Midland  By,  Co.,  p.  543,  where 
it  was  strenuously  argued  that  Lord  Campbell's  Act  (now 
officially  named  the  Fatal  Accidents  Act)  had  not  only  given 
a  new  cause  of  action  but  introduced  by  implication  a  measure 
of  damages  far  more  comprehensive  than  is  recognized  in  the 
Common  Law. 

In  Bx  parte  Bamshay^  p.  563,  we  have  a  case  of  a  county 
court  judge  who  seemingly  was  capable  in  other  respects  but 
suffered  from  contempt  of  Court  on  the  brain  in  an  acute 
form.  This  disorder  is  not  much  heard  of  nowadays  within 
the  four  seas,  but  has  raged  within  living  memory  in  some 
tropical  Crown  Colonies. 

Lewis  V.  Nicholson^  p.  683,  contains,  we  believe,  the  first 
suggestion  of  the  doctrine,   now  well  settled,  that  by  pro-  | 
fessing  to  contract  as  agent  a  man  wan-ants  that  he  h^s  the 
authority  of  his  alleged  principal.     It  appears  in  the  argument 
of  Bramwell  and  Willes,  of  counsel  in  the  case;  and  Willes, 
an  elegant  and  subtle  as  well  as  a  profoundly  learned  lawyer, 
may  be  set  down  with  some  confidence  as  its  probable  author. 
The  Court  was  favourably  impressed,  as  we  may  see  in  the 
majority  of   the  judgments,  but  all  it  had   to   decide  was 
that  the  professed  agent  could  not  be  sued  on  the  contract 
itself  as  principal.     In  Andrews  v.  Chapman^  p.  830,  one  of 
the  few  Nisi  Prius  cases  we  have  found  worth  preserving, 
we  may  see  that  the  terrors  of  an  obstinate  plaintiff  in  person 
were  not  unknown  to  our  fathers. 
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NOTE. 

ITie  first  and  last  pages  of  the  origitial  report,  according  to  the 
paging  by  which  the  original  reports  are  usiuMy  cited,  are  noted  at 
the  head  of  each  case,  and  references  to  the  same  paging  are 
continued  in  the  margin  of  the  text. 
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IN  THE  HOUSE  OF  LORDS. 


BAIN   V.   WHITEHAVEN  and   FURNESS   JUNCTION       i8bo. 
RAILWAY  COMPANY  and  FORBES.  '^"Ts.'n!*' 

(3H.L.C.1-24.)  •  ^ 

Evidence  of  foreign  law  was  tendered  on  tlie  trial  of  an  issue  before  a    Biiouoham. 
jury.     It  was  objected  to,  on  the  ground  tbat  as  tbe  issue  did  not,  in  [  1  ] 

terms,  raise  anj  question  of  foreign  law,  the  evidence  was  a  surprise  on 
the  party  against  whom  it  was  pr^uced.  The  evidence  was  admitted, 
and  the  objection  of  surprise  was  put  on  the  record  as  one  of  the  heads 
of  a  bill  of  exceptions.  The  evidence  was  really  inadmissible,  on  the 
ground  that  the  lex  fori  was  that  by  which  alone  the  issue  could  be 
decided ;  but  no  notice  of  this  ground  of  objection  was  taken  in  the  bill 
of  exceptions : 

Held,  that  the  court  of  error  could  not  look  beyond  the  bill  of  exceptions, 
but  must  decide  on  that  alone,  and  that  the  objection  of  surprise  was  not 
sufficient  to  exclude  the  evidence  (1). 

The  law  of  the  coimtry  where  a  contract  is  to  be  enforced,  not  that  of  the 
coimtry  in  which  it  is  made,  governs  the  question  of  admissibility  of 
evidence  on  a  trial  arising  out  of  such  contract. 

The  Companies  Clauses  Consolidation  Act  for  Scotland  (8  &  9  Vict.  c.  17, 
B.  9),  requires,  in  the  same  terms  as  the  English  statute  of  that  name,  a  book 
to  be  kept,  containing,  in  alphabetical  order  '*  the  names  of  the  share- 
holders," with  the  number  of  the  shares  to  which  such  shareholders  shall  be 
respectively  entitled,  distinguishing  each  share  by  its  dumber,  and  the  [  *2  ] 
amount  of  the  subscriptions  paid  on  such  shares."  The  29th  section  of  the 
statute  makes  such  book  |>rtma/ac]'e  evidence  of  a  person  being  a  share- 
holder, and  of  the  number  and  amount  of  his  shares : 

Held,  first,  that  as  this  was  an  exceptional  privilege  in  favour  of  the 
Company,  the  provisions  of  the  statute  with  respect  to  the  mode  of  keeping 
the  book  must  be  strictly  complied  with ;  and,  secondly,  that  an  entry  in 
the  book,  describing  A.  as  possessed  of  a  certain  number  of  shares,  numbered 
from  one  given  number  to  another  given  number,  and  stating  a  gross 

(1)  See  Misa  v.  CurHe  (1876)  1  App.  Cas.  564,  559,  45  L.  J.  Ex.  414. 
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amount  as  paid  upon  these  shares,  was  a  sufficient  oomplianoe  with  those 
provisions,  so  as  to  render  the  book  admissible  in  evidence. 

The  statute  requires  that  a  book,  to  be  called  "the  Register  of  Share- 
holders  "  shall  be  kept.  The  book  actually  kept  was  marked  "  Begister  of 
Proprietors : " 

Held,  that  this  variation  in  the  title  did  not  prevent  it  from  being  g:iveii 
in  evidence. 

An  exoeptioD ,  abandoned  in  the  Court  below,  was  allowed  to  be  argued  here. 

This  was  an  appeal  against  the  judgment  of  the  Court  of  Session, 
in  a  cause  in  which  two  actions,  brought  by  the  respondent  against 
the  appellant,  had  been  conjomed  by  order  of  the  Coubt. 

The  sums  sought  to  be  recovered  in  these  actions  were  the  follow- 
ing :  A  sum  of  1,180L,  being  the  third  call  of  21.  per  share  on  five 
hundred  and  sixty-five  shares,  with  interest  from  the  24th  May,  1847 ; 
a  sum  of  565Z.,  being  the  first  instalment  of  the  fourth  call  of  1/. 
per  share,  with  interest  from  the  22nd  of  November,  1847 ;  a  like 
sum,  being  the  second  instalment  of  the  fourth  call,  with  interest 
from  the  15th  of  January,  1848 ;  a  like  sum,  being  the  third 
instalment  of  the  fourth  call,  with  interest  from  the  15th  of 
March,  1848;  a  sum  of  1,180L,  being  the  fifth  call,  with 
interest  from  the  10th  of  July,  1848 ;  and  a  sum  of  5651., 
being  the  *sixth  call  of  IZ.  per  share,  with  interest  from  the 
12th  December,  1848.  Bain  pleaded  that  he  was  not  a  shareholder 
of  the  Company,  that  the  calls  were  not  legally  or  validly  made  by 
the  directors,  or  by  any  parties  having  sufficient  authority  lo  make 
the  same  ;  that  no  proper  notice  was  given  to  him  of  the  calls,  and 
that  the  requisites  of  the  general  and  special  Acts  as  to  calls  not 
having  been  observed,  the  pursuers  were  not  entitled  to  recover. 
The  Lords  of  the  Second  Division  of  the  Court  of  Session  adjusted 
in  the  following  form  the  issue  to  be  tried  :  ''  Whether  the  said 
John  Bain  was,  at  the  dates  of  making  the  calls  after  mentioned, 
respectively,  the  holder  of  five  hundred  and  sixty-five  shares  of  the 
Whitehaven  and  Furness  Junction  Eailway  Company,  and  is 
indebted  to  the  pursuers  in  the  following  sums,  or  any  part 
thereof?  "  The  calls  were  then  set  out  in  detail.  The  cause  came 
on  for  trial  on  the  9th  January,  1850,  before  the  Lord  Justice  Clerk, 
and  a  jury,  when  in  order  to  prove  that  Bain  was  a  member  of  the 
Company,  and  that  the  calls  had  been  regularly  made  on  him,  a 
witness  named  John  Meyer  was  put  into  the  box.  The  counsel  for 
Bain,  before  allowing  Meyer  to  give  evidence  in  the  cause,  examined 
him  in  initiulibus,  or,  as  it  is  called  here,  on  the  voire  dire,  when  he 
deposed  that  he  was  not  a  shareholder ;  that  he  had  sold  his  shares 
in  the  previous  December,  although  the  transfer  had  not  then  been 
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entered  in  the  transfer  book ;  that  it  had  been  entered  in  the  sup- 
plementary register  of  shareholders;  that  that  supplementary 
register  was  a  book  of  entries  made  between  the  period  of  one 
meeting  of  the  Company  and  another,  and,  before  the  next  half- 
yearly  meeting,  would  be  fairly  copied  out  into  the  register  book, 
and  would  be  then  duly  sealed,  and  that  *until  that  was  done,  his 
name  would  remain  on  the  last  sealed  register,  as  was  the  case  in 
all  instances  with  transfers  made  in  the  intervals  between  one 
meeting  and  another.  All  his  calls  had  been  paid  up.  Upon  this 
examination  it  was  objected  that  John  Meyer  was  not  admissible 
as  a  witness,  for  that  the  transfer  of  his  shares  not  being  legally 
complete,  he  was  still  a  partner  in  the  Company,  and  consequently 
was  not  admissible  as  a  witness  against  a  person  charged  as  like- 
wise being  a  partner  therein.  The  Lord  Justice  Clerk,  however, 
admitted  the  witness,  and  against  his  decision  on  that  matter  the 
first  exception  was  presented.  On  the  argument  of  these  exceptions 
in  the  Inner  House,  this  one  was  abandoned,  but  it  was  re-stated 
on  the  appeal  here. 

A  book,  marked  on  the  back  and  in  the  body  of  the  book,  "  The 
Register  of  Proprietors,"  was  then  tendered  in  evidence.  It  was 
produced  as  the  sealed  register  of  the  shareholders  of  the  Company. 
It  was  objected  to  on  the  groimd  that  it  was  entitled  '' Register  of 
Proprietors,"  and  not  "  Register  of  Shareholders,"  the  latter  being 
the  title  given  in  the  Scotch  Companies  Clauses  Consolidation  Act 
(8  4;  9  Vict.  c.  17,  s.  9),  to  the  book  in  which  the  shareholders  were 
roistered.  The  Lord  Justice  Clerk  allowed  the  book  to  be  received 
in  evidence.    This  formed  the  ground  of  the  second  exception. 

Several  call  letters  addressed  to  Bain  were  then  tendered  in 
evidence,  and  were  objected  to  on  the  ground  that  they  were  printed 
letters,  and  that  the  signature  to  each  letter  was  also  printed.  To 
remove  this  objection  the  pursuers  proposed  to  prove  by  the  evidence 
of  an  English  counsel  that  under  the  English  Companies  Clauses 
Consolidation  Act  (8  &  9  Vict.  c.  16),  which  was  *in  almost  exactly 
the  same  terms  as  the  Scotch  Act,  the  English  Courts  had  allowed 
such  letters  to  be  given  in  evidence,  either  without  any  signature 
at  all  or  with  a  printed  signature.  The  counsel  for  Bain  objected 
to  this  evidence  of  the  English  counsel,  on  the  ground  of  surprise, 
because  the  English  law  was  not  averred  or  mentioned  on  the 
record.  The  Lord  Justice  Clerk  overruled  the  objection  of  sur- 
prise, and  admitted  the  evidence,  and  this  formed  the  ground  of  the 
third  exception. 

1— a 
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The  English  counsel  was  accordingly  examined ;  he  proved  that 
in  England  a  notice  of  call  need  not  be  signed  in  writing.  One  of 
the  resolutions  of  the  directors  made  in  April,  1847,  but  not  signed 
till  January,  1849,  was  also  tendered  in  evidence,  and  admitted,  on 
proof  given  that  by  the  English  law  such  signature  was  sufficient. 
To  these  pieces  of  evidence  so  admitted  the  defender's  counsel 
tendered  the  fourth  exception. 

The  following  was  the  form  of  the  extract  from  the  "  Register  of 
Proprietors,'*  sealed  at  the  meeting  of  the  Company,  on  the 
26th  of  February,  1849 : 


Numbers. 

Renter 

Name. 

Residence, 

Description. 

No.  of 
shares. 

Amount  paid  to 

Feb.  26, 1849L 

From 

To 

50 
25 
20 

7 
5 

1,551 

8,470 

8,765 

11,974 

12,031 

1,600 

8,494 

8,784 

11,980 

12,035 

320 

Bain,  Jolin 

Of  Moriston, 
in  Glasgow 

Esq.      ^ 

8 
10 
20 
50 
20 
100 

12,046 
12,064 
12,299 
15,319 
13,484 
13,374 

12,053 
12,073 
12,318 
15,368 
13,053 
13,473 

3,390 

250 

13,514 

13,763 

It  was  objected  that  this  form  of  entry  was  not  a  compliance  with 
[  *6  ]  the  provisions  of  the  Companies  Clauses  *Consolidation  Act  (Scot- 
land) (i),  for  that  it  did  not  distinguish  each  share  by  its  number, 
or  distinctly  point  out  the  total  number  of  shares  held  by  Bain,  nor 
distinctly  show  the  amount  of  subscriptions  paid  on  such  shares ; 
but  was  a  mere  aggregate  statement  both  of  numbers  and  amounts. 

The  jury  returned  a  verdict  for  the  pursuers,  and  all  the  excep- 
tions (save  those  which  had  been  abandoned)  having  been  argued 


(1)  8  &  9  Vict.  c.  17,  8.  9,  by  which 
it  is  enacted,  *'  that  the  Company  shall 
keep  a  book  to  be  called  the  '  Eegister 
of  Shareholders,*  and  in  such  book 
shall  be  fairly  and  distinctly  entered, 
from  time  to  time,  the  names  of  the 
several  corporations,  and  the  names 
and  additions  of  the  sevei-al  persons 
entitled  to  shares  of  the  Company, 
together  with  the  number  of  shares 
to  which  such  shareholders  shall  be 
respectively  entitled,  distinguishing 
each  share  b;    its  number,   and  the 


amount  of  the  subscriptions  paid  on 
such  shares,  and  the  surnames  or  cor- 
porate names  of  the  said  shareholders 
shall  be  placed  in  alphabetical  order ; 
and  such  book  shall  be  authenticated 
by  the  common  seal  of  the  Court  being 
affixed  thereto." 

The  29th  section  declares,  that  "  the 
production  of  the  register  of  share- 
holders shall  be  prima  fuae  evidence 
of  such  defender  being  a  shareholder, 
and  of  the  number  and  amount  of  his 
shares." 
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and  overruled  in  the  Inner  House,  the  case  was  now  brought  up  by 
appeal.  Several  causes  of  error  were  assigned,  but  of  these  some 
related  entirely  to  the  forms  of  the  administration  of  the  law  in  the 
Scotch  Ciourts,  and  are,  therefore,  not  noticed  in  this  report  (i). 

Mr.  Turner  and  Mr.  Anderson,  for  the  appellant,  *were  about 
to  argue  that  Meyer  was  not  admissible  as  a  witness,  when 

Mr.  Butt  (with  whom  was  Mr.  McFarlane)  for  the  respondents, 
submitted,  that  as  this  objection  had  been  given  up  in  the  Court 
below,  it  conld  not  be  received  here. 

Mr.  Turner  and  Mr.  Anderson  : 

An  argument  on  that  objection  is  admissible  by  the  practice  of 
this  House.     In  Bumes  v.  Pennell(2),  and  in  Luke  v.  llie  Magis- 
trates of  Edinburgh  (3),  such  a  course  was  permitted.     In  the  former 
it  was  said  that  a  particular  objection  ought  to  have  been  taken  in 
the  Court  below,  but  it  was  allowed  to  be  argued  here,  although  it 
had  not  been  so  taken ;  and  in  the  latter  it  was  held  that  this  House 
might  decide  on  an  objection  which  was  not  pressed  in  the  Court 
below,  and  although  it  had  not  formed  part  of  the  consideration  for 
the  judgment  in  that  Court. 
(The  argument  on  this  point  was  allowed  to  proceed  de  bene.) 
Meyer  ought  not  to  have  been  admitted  as  a  witness,  for,  in  law, 
he  still  continued  a  party  interested  as  a  member  of  the  Company. 
Till  this  transfer  of  his  shares  had  been  completely  made  according 
to  the  provisions  of  the  Companies  Clauses  Consolidation  Act,  it 
had  no  legal  effect,  as  between  him  and  the  rest  of  the  world.    It 
might  be  a  valid  transfer  under  the  15  and  16  ss.  of  the  statute, 
as  between  him  and  the  transferree,  but  that  could  not  affect  the 
rights  of  third  persons.     Though,  as  between  himself  and  the  pur- 
chaser, the  title  to  be  registered  as  a  shareholder  in  the  *Company 
might  be  transferred,  still  if  Meyer's  liability  to  the  Company  was 
not  so  completely  cancelled  but  that  he  might  be  sued  by  the 
Company,  his  interest  continued  to   exist,   and  he  was  thereby 
incapacitated  from  being  a  witness. 

Then  as  to  the  book  which  was  tendered  in  evidence.  It  was  not 
a  book  made  in  accordance  with  the  provisions  of  the  statute, 
which,  on  this  subject,  are  imperative.     It  did  not  bear  the  name 
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(1)  For  a  report  of  the  case  on  those 
pomts,  see  7  Bell's  Appeal  Oases,  p.  79. 

(2)  81  B.  E.  244  (2  H.  L.  C.  497, 


507,  511,  516). 
(3)  eWils.  &Sh.  241. 
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or  title  which  the  statute  required  it  should  bear,  and  it  was  not  so 
made  up  as  to  enable  the  party  making  it  up  to  produce  it  in 
evidence.    *    *    * 

But,  assuming  that  so  far  as  the  title  goes,  the  book  might  be 
received,  then  it  is  objectionable  for  not  properly  showing  that  the 
appellant  was  the  proprietor  of  the  565  shares,  in  respect  of  the 
calls  for  which  these  actions  were  brought  against  him.  It  is 
defective  in  this  respect,  that  it  does  not  describe  the  shares  by 
numbers,  in  the  way  required  by  the  statute.     *     *    * 

Then  as  to  the  admissibility  of  evidence  of  the  English  law. 
This  evidence  was  not  admissible ;  for  the  remedy  being  enforced 
in  the  Courts  in  Scotland,  the  law  of  those  Courts  was  to  govern 
the  enforcement  of  the  remedy :  Yates  v.  'Thomson  (l),  and  Don 
V.  Lippmann  (2).  The  rule  laid  down  in  those  cases  has  been  fully 
adopted  by  Story  in  his  Conflict  of  Laws  (3),  and  in  the  English 
Courts  is  to  be  found  a  case  of  Brown  v.  ThojTiton  (4),  which 
proceeds  on  the  same  principle. 


[  u  ]  (Lord  Brougham  :  But  the  objection  on  the  record  is  not  that 

which  you  are  now  arguing, — it  is  merely  an  objection  on  the 
ground  of  surprise,  for  that  the  English  law  was  not  averred.) 


[•12] 


That  was  so  far  as  the  examination  of  an  English  counsel,  to  prove 
the  English  law,  was  concerned.  But  the  evidence  of  that  law 
itself  was  inadmissible,  and  we,  having  objected  to  its  admissi- 
bility, are  not  restricted  to  one  mode  of  showing  it  to  be 
inadmissible.     ♦     *     ♦ 

That  brings  us  to  the  question  as  to  the  regularity  of  the  notices. 
The  141st  section  of  the  Act  declares  that  these  notices  ^'  requiring 
authentication  by  the  Company,  may  be  signed  by  two  directors, 
or  by  the  treasurer,  or  the  secretary  of  the  Company,  and  need  not 
be  under  the  common  seal  of  the  Company ;  and  the  same  may  be 
in  writing  or  in  print,  or  partly  in  *writing  and  partly  in  print." 
It  is  clear,  not  only  that  this  section  does  not  allow  the  signa- 
ture to  the  notice  to  be  in  print,  but  that,  impliedly,  it  forbids  it 
to  be  so.    *     *     * 

Then  as  to  the  form  of  the  entry  of  shares  alleged  to  have  been 
held  by  the  appellant.  That  entry  is  not  only  defective  according 
to  the  requirements  of  the  statute,  because  it  does  not  particularize 


(1)  39  B.  B.  40  (3  CI.  &  Fin.  644). 

(2)  47  R.  R.  1  (5  CI.  &  Fin.  1). 


(3)  Ss.  557  et  aeq.,  2nd  ed. 

(4)  45  R.  R.  459  (6  Ad.  &  El.  185). 
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the  shares  held  by  each  individual,  but  it  does  not  show  the  amount 
of  money  paid  in  respect  of  any  share.    *    *     * 

Mr.  Butt  and  Mr.  McFarlane,  for  the  respondents  : 

The  objection  to  Meyer's  evidence  cannot  be  argued  here.  It  was 
abandoned  in  the  Court  below,  and  no  part  of  the  judgment  there 
was  pronounced  on  that  objection.  That  judgment,  consequently, 
cannot  now  be  impeached,  so  far  as  that  objection  is  concerned. 

Then  as  to  the  reception  of  the  evidence  of  English  law :  The 
objection  made  below  was  properly  overruled.  That  objection  pro- 
ceeded only  on  the  ground  of  surprise,  and  surprise  alone  is  not  a 
ground  for  rejecting  evidence,  but  merely  supplies  an  argument  for 
the  consideration  of  the  jury,  or  for  an  application  for  a  new  trial. 
The  party  cannot  now,  on  appeal,  change  the  nature  of  the  objec- 
tion, and  insist  on  the  non-admissibility  of  the  evidence.     *     *     * 

The  register  was  properly  described,  and  was  admissible  in 
evidence.  The  provision  as  to  the  name  is  ^merely  directory ;  and 
" proprietor,"  and  "shareholder,"  are,  in  common  understanding, 
synonymous  terms.    *    *     * 

Then  as  to  the  form  of  the  entry  of  shares.  It  was  not  neces- 
sary, when  one  man  held  several  shares,  to  enter  each  of  his 
shares  separately,  or  to  enter  the  amount  paid  on  each  particular 
share.    *    *    * 
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Lord  Brougham  : 

The  two  chief  points  for  consideration  in  this  case  are  upon 
the  bill  of  exceptions.  The  main  contention  of  the  parties  applies 
to  the  second  exception — the  improper  admission  of  evidence; 
and  *that  part  of  the  first  exception  which  relates  to  the  absence  of 
any  distinct  statement  of  the  amount  of  subscription  paid  on  the 
shares.  The  28th  clause  is  that  on  which  the  objection  as  to  the 
admission  of  the  evidence  is  founded.  That  clause  provides  "  that 
the  production  of  the  register  of  shareholders  shall  he  primd  facie 
evidence  of  such  defender  being  a  shareholder,  and  of  the  number 
and  amount  of  his  shares."  My  judgment  on  this  question  pro- 
ceeds on  a  narrow  but  a  very  material  point  in  the  construction  of 
the  Act,  but  before  proceeding  to  that  question,  let  us  take  the 
objections  to  the  admissibility  of  evidence.  The  first  point  we  have 
to  consider  is  as  to  the  reception  of  the  evidence  of  an  English 
counsel,  upon  the  construction  given  by  the  Courts  of  England  to 
that  part  of  the  English  Act  which  relates  to  the  authenticity  of 


June  21. 


[•15] 


1850.    H.  L.     8  H.  L.  C.  16—16. 


[r.b. 


Baik 

V, 

White- 
haven AND 

FURNffSS 

junotiok 
Railway 
Company. 


[•16] 


certain  documents  required  under  the  Act.  The  evidence  of  that 
learned  counsel  was,  that  such  documents  did  not  require  to  be 
signed  in  writing,  but  that  a  printed  signature  was  sufficient.  What 
is  the  form  of  the  exception  to  that  evidence  ?  It  is  this  :  "  Where- 
upon the  defender  (the  present  appellant)  objected  to  the  evidence 
proposed,  on  the  ground  of  surprise,  in  respect  that  the  English 
law  was  not  averred  or  mentioned  on  the  record."  Surprise  is  the 
only  ground  here  alleged.  The  exception  however  goes  on  thus : 
"  The  counsel  for  the  pursuer  did  insist  that  the  proposed  evidence 
was  competent  and  admissible,  and  the  Lord  Justice  Clerk  did 
repel  the  objection  preferred  by  the  counsel  for  the  defender,  and 
allowed  the  English  counsel  to  be  examined  as  a  witness."  Repelled 
what  objection?  Why  that  which  was  preferred  by  the  counsel  for 
the  defender.  But  what  was  the  objection  ?  Was  it  an  objection 
that  the  evidence  was  in  itself  inadmissible  ?  *No,  but  merely  that 
surprise  rendered  it  inadmissible  under  the  circumstances  then 
existing, — for  that,  as  the  pleadings  then  stood,  the  defendant  was 
not  warned  that  such  evidence  would  be  tendered.  Then  that 
was  the  ground  of  his  exception.  Now  it  is  necessary  that  when  a 
party  excepts  to  the  reception  of  evidence,  to  the  rejection  of 
evidence,  or  to  the  direction  of  the  Judge  given  to  the  jury,  what- 
ever is  the  subject-matter  of  his  exception,  he  must  state  the 
ground  of  his  exception,  otherwise  he  cannot  except.  It  is  not 
enough  for  him  to  say  "  I  except  to  the  receiving  of  A.'s  evidence," 
or  "  I  except  to  the  rejection  of  A.'s  evidence,"  or  "  I  except  to  the 
first  passage  in  the  direction  given  by  the  learned  Judge  to  the 
jury."  If  he  objects  to  the  reception  of  A.'s  evidence,  he  must 
show  why  it  should  not  be  received,  as  by  stating  that  A.  is  an 
incompetent  witness.  If,  on  the  other  hand,  he  objects  to  the 
rejection  of  A.'s  evidence,  he  must  show  why  it  should  not  be 
rejected,  as,  for  instance,  that  A.  is  a  competent  witness,  and  that 
his  evidence  is  admissible,  and  that  the  rejection  of  his  evidence  is 
contrary  to  law.  If  he  objects  to  the  learned  Judge's  direction  to 
the  jury,  he  must  state,  not  merely  that  he  does  object,  but  the 
ground  on  which  he  objects :  he  must  show  that  the  direction  is 
contrary  to  law ;  he  must  show  distinctly  and  specifically  the 
ground  of  his  objection.  In  all  these  cases  the  ground  of  objection 
must  be  clearly  stated,  and  beyond  the  ground  of  the  objection  thus 
stated,  the  Court  is  not  at  all  bound  to  look.  Even  if  an  unneces- 
sary specification  of  a  ground  of  objection  should  be  made,  beyond 
that  specific  ground  the  Court  is  not  bound  to  look.     The  only 
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question  for  consideration,  under  such  circumstances,  is,  the  value 
of  the  objection  on  the  ground  thus  specifically  stated.  In  *this 
case  the  ground  of  exception  stated  is  surprise,  and  surprise  only ; 
not  that  the  evidence  was  in  itself  inadmissible,  but  that  it  was 
inadmissible  because  the  intention  to  adduce  it  had  not  been 
notified  on  the  record.  The  ground  was  surprise  only  ?  The 
Court  thinking  that  surprise  was  not,  in  itself,  a  ground  for 
rejecting  the  evidence,  held  the  exception  so  stated  to  be 
insojficient. 

The  insufficiency  of  the  statement  of  objection  by  the  party  who 
made  it,  is  now  attempted  to  be  supplied  from  the  answer  given  to 
that  objection,  and  the  whole  question  of  the  admissibility  of  the 
evidence  is  said  to  have  been  raised,  because  the  pursuer's  counsel 
is  alleged  to  have  insisted,  generally,  that  the  proposed  evidence 
was  competent  and  admissible.  No  doubt  he  did  say  that  it  was 
competent  and  admissible,  but  that  was  only  a  reiteration  of  the 
act  of  tendering  the  evidence ;  it  did  not  extend  beyond  the  objec- 
tion which  had  been  specifically  raised.  And  the  Lobd  Justice 
Clebk  repelled  the  objection  taken  to  the  admissibility  of  this 
evidence  ;  but  that  objection  was  the  objection  of  surprise,  and  no 
other.  I  am  therefore  of  opinion  that  the  appellant  is  now  shut 
out  from  his  general  objection  to  evidence  itself,  for  the  objection 
taken  below  was  surprise,  and  surprise  is  no  ground  of  objection. 

This  brings  us  to  the  third  exception.  The  English  counsel  was 
examined,  and  then  the  appellant  objected  that  which  is  now  put 
forward  as  the  third  exception,  but  which  is  in  reality  the  second. 
"  The  counsel  for  the  defender  did  then  and  there,  on  his  behalf, 
object  to  the  aforesaid  opinion  of  the  Lord  Justice  Clerk,  and  did 
tender  his  exception  accordingly;  "  not  to  the  opinion  that  English 
counsel  were  or  were  not  admissible  witnesses,  but  to  the  opinion 
that  surprise  was  no  ground  for  refusing  to  receive  their  testimony. 

I  have  considered  the  cases  given  to  me  on  this  *point,  and  I  am 
of  opinion  that  they  do  not  apply  to  get  rid  of  the  defectiveness  of 
this  objection.  I  very  much  regret  that  this  clumsy  mode  of  pro- 
ceeding was  adopted  in  the  Court  below.  There  has  been  a  slip 
there :  the  objection  to  admitting  the  evidence  ought  not  to  have 
been  taken  on  the  mere  ground  of  surprise,  but  on  the  irrefragable 
ground  on  which  the  cases  cited  all  proceed, — that  the  testimony 
here  offered  was  no  evidence,  nor  anything  like  evidence.  I  am  sorry 
that  we  cannot  now  go  into  that  question.  I  am  sorry  that  your 
Lordships  have  not  the  opportunity  of  setting  the  Court  below 
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right  on  a  most  important  point :  for  it  is  not  merely  on  this  case 
that  the  point  bears ;  but  it  is  a  point  of  very  general  importance. 
The  Court  of  Session  has  gone  against  all  the  principles  of  the 
law  of  this  country  on  this  subject, — the  principles  of  the  law  of 
evidence,  by  which,  unless  in  certain  excepted  cases,  it  professes  to 
be  guided.     The  Court  has  gone  directly  against  the  rules  laid 
down  in  the  two  important  Scotch  cases,  decided  here  on  appeal, 
Yates  V.  Thomson  (i),  and  Don  v.  Lippmann  (2) ;   the  former  of 
which  turned  on  facts  strongly  resembling  these  which  exist  in  the 
present  case.     The  case  of  Don  v.  Lippmann  was  directly  decided 
on  the  applicability  of  the  Statute  of  Limitations  to  the  facts  there : 
but  it  declares  the  principle  of  law  applicable  here,  and  so  does 
that  of  Yates  v.  Thomson,  which,  as  to  circumstances,  was  almost 
on  all  fours  with  the  present.     It  is  perfectly  evident  that  these 
cases  are  the  law  of  the  land  on  this  subject :   they  follow  and 
declare  the  law  which  had  been  clearly  laid  down  in  our  Courts,  in 
well  known  cases,  which  draw  the  distinction  between  the  lex  loci 
contractus^  and  the  lex  fori,  and  lay  it  down  that  the  lex  loci  con- 
tractus  is  to  be  the  governing  rule  as  to  the  construction  of  all 
contracts  between  parties,  *and  all  transactions  regarding  personal 
property,  but  not  affecting  real  property  ;  but  that  the  Ux  fori  is  to 
govern  trials  respecting  real  property,  and  that  whatever  relates  to 
a  remedy  to  be  enforced,  or  to  evidence,  must,  in  either  instance, 
be  governed  by  that  law.    For  example :  in  the  case  of  a  person 
domiciled  abroad  making  a  will,  disposing,  or  assuming  to  dispose, 
of  real  estate  in  this  country,  the  will  must  be  in  accordance  with 
the  real  property  law  of  this  country ;  and  the  law  of  the  country 
where  he  is  domiciled  is  totally  inapplicable  to  the  case.    On  the 
other  hand,  in  a  personal  matter,  the  lex  loci  contractus  rules  entirely 
the  disposal  of  that  matter,  not  only  in  the  country  where  the  con- 
tract is  made  and  then  sought  to  be  executed,  or  damage  sought  to 
be  recovered  for  its  non-execution,  but  also  in  the  Courts  of  this 
country,  if  the  remedy  is  sought  for  here.    As  to  the  stipulations  of 
that  contract,  our  Courts  are  bound  by  foreign  law,  which  must  to 
them  be  matter  of  fact.    But  it  is  a  totally  different  thing  as  to  the 
law  of  evidence.    The  law  of  evidence  is  the  lex  fori  which  governs 
the  Courts.    Whether  a  witness  is  competent  or  not :  whether  a 
certain  matter  requires  to  be  proved  by  writing  or  not :  whether 
certain  evidence  proves  a  certain  fact  or  not :  that  is  to  be  deter- 
mined by  the  law  of  the  country  where  the  question  arises,  where 
(1)  39  E.  E.  40  (3  CI.  &  Fin.  544).  (2)  47  E.  R  1  (5  CL  &  Fin.  1). 
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the  remedy  is  sought  to  be  enforced,  and  where  the  Court  sits  to 
enforce  it. 

The  only  point  that  required  to  be  decided  on  in  Don  v. 
Lippmann  (i)  was,  whether  the  Statute  of  Limitations  was  in  that 
case  applicable  as  the  lex  fori.  One  party  contended  that  it  was 
part  of  the  lex  loci  contractus ;  but  we  held  that  the  statute  was 
there  part  of  the  lex  fori.  In  Yates  v.  Thomson  (2),  no  doubt  was 
entertained  upon  the  subject,  and  it  was  clearly  *held  that  the 
Courts  of  Scotland  were  not  bound  to  adopt  foreign  rules  of 
evidence:  every  country  having  its  own  technical  rules  of 
procedure. 

Here  the  Court  of  Session,  disregarding  this  clear  rule  thus  laid 
down,  has  proceeded  against  all  principle  and  all  authority.  The 
objection  to  the  evidence  on  the  ground  of  surprise  was  rightly 
overruled;  but  the  evidence  itself  was  wholly  inadmissible,  and 
should  have  been  rejected  at  the  trial,  whether  objected  to  or  not. 
I  trust,  therefore,  that  such  miscarriage  may  not  again  occur ;  but 
that  it  may  be  distinctly  understood  that  we  affirm  this  judgment 
of  the  CouBT  below  for  the  reason  that  this  objection,  on  the  ground 
of  surprise,  was  no  objection  at  all ;  but,  at  the  same  time,  we 
have  no  doubt  that  the  evidence  must  have  been  rejected  had  the 
other  objection  been  taken  at  the  trial.  It  ought  to  have  been 
taken,  and  then  it  must  have  prevailed ;  the  Judge  could  not  have 
allowed  such  evidence.  The  Inner  House  was  of  course  confined  to 
the  matters  stated  on  the  bill  of  exceptions,  and  there  the  objection 
of  surprise  was  raised,  and  was  the  only  objection  raised  for  con- 
sideration, although  some  of  the  Judges,  by  a  manifest  oversight, 
appear  to  have  considered  the  general  question  of  the  admissibility 
of  the  evidence  to  be  before  them,  and,  deeming  the  evidence 
admissible,  gave  an  erroneous  opinion  upon  it. 

See  the  consequence  of  not  taking  the  objection  in  the  proper 
form ;  and  see  how  impossible  it  is  for  us  to  overleap  the  bounds  by 
which,  in  deciding  on  the  admissibility  of  such  evidence,  we  are 
limited.  If  we  were  to  act  on  this  objection  now,  it  might  be 
answered — ''  If  this  objection  had  been  taken  below,  instead  of  the 
objection  being  confined  to  the  ground  of  surprise,  nan  constat  that 
the  Court  would  have  allowed  *the  evidence,  and  then  there  would 
not  have  been  any  ground  of  exception :  or,  non  constat  that  the 
respondents  would  not  have  withdrawn  the  witness,  and  then  there 
would  not  have  been  any  ground  of  exception ;  or,  non  constat  that 

(1)  47  B.  R.  1  (5  CL  &  Fin.  1).  (2)  39  E.  B.  40  (3  CI.  &  Fin.  644). 
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they  would  not  have  proved  their    point    in    another    and   an 
unexceptionable  way." 

On  these  grounds,  therefore,  I  advise  your  Lordships  to  overrule 
the  exception,  and  support  the  decision  below,  and  I  desire  that  it 
may  be  understood  that  we  do  so,  not  on  the  ground  that  the 
exception  could  not  have  been  taken,  but,  on  the  contrary,  on  the 
ground  that  the  exception  taken  has  been  wrongly  taken,  taken  on 
a  wrong  point,  when,  if  it  had  been  taken  on  a  right  point,  it  would 
have  been  invincible. 

We  then  come  to  another  point,  the  only  one  which  seems  to  me 
to  require  much  consideration,  I  mean  the  form  of  the  entry  of  the 
shares.  I  do  not,  however,  think,  upon  the  whole,  that  it  can  be 
contended  that  the  books  omitting  to  distinguish  each  share  by  its 
particular  number,  is  a  sufficient  objection.  This  part  of  the 
statute  does  not  require,  and  would  not  justify,  so  absurd  a  con- 
struction as  to  require  that  if  a  man  has  a  thousand  shares,  there 
must  be  a  thousand  lines,  each  line  stating  one  of  his  shares.  If 
all  his  shares  stand  in  the  same  predicament  with  each  other,  there 
is  a  substantial  compliance  with  the  statute.  But  another  part 
of  the  exception  objects,  not  only  that  each  share  is  not 
distinguished  by  its  number,  but  also  that  the  books  do  not  set 
forth  the  total  number  of  shares  held  by  the  defender.  I  think  that 
this  further  objection  is  not  founded  in  fact,  and  that  the  e£fort  of 
arithmetic  required  to  arrive  at  the  total  number,  so  much  relied 
on  in  the  argument,  is  really  a  very  little  eflFort  after  all.  But  the 
third  ground  of  exception,  that  **  the  books  do  not  show  distinctly 
the  amount  of  subscriptions  paid  on  *the  shares  held  by  the 
defender,"  does  appear  to  be  somewhat  better  founded.  And  if  I 
had  found  that  this  amount  was  not  distinctly  set  forth,  my  opinion 
would  have  been  in  favour  of  the  appellant,  because  it  is  most 
important  that  every  thing  should  be  done  which  the  statute  (8  &  9 
Vict.  c.  17)  requires  to  be  done,  and  for  this  reason.  A  great 
privilege  is  bestowed  by  the  Act  upon  the  Company,  neither  more 
nor  less  than  that  of  making  evidence  for  itself.  The  books  of  the 
Company  are  made  evidence  for  the  Company,  and,  unless  rebutted 
by  counter-evidence,  will  be  sufficient  to  warrant  a  verdict  in  each 
case.  It  must  be  admitted  that  this  is  a  very  great  privilege,  and 
an  exception  to  the  ordinary  rules  of  evidence.  By  those  rules, 
and  the  rules  of  common  sense  and  justice,  what  a  man  writes  is 
evidence  against  him,  but  not  evidence  in  his  favour  :  but  here  the 
proposition  is  reversed.     So  that  the  Company,  by  writing  in  the 
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books  that  "  A.  B.  holds  "  a  certain  number  of  shares,  can  go  into 
Court  and  make  A.  B.  answerable  for  them,  and  can  produce  the 
entry  as  evidence  against  him.  This  is  a  great  privilege,  and  in 
order  to  justify  the  exercise  of  it,  the  conditions  on  which  it  is 
given,  namely,  the  provisions  of  the  statute  as  to  the  making  of 
these  entries,  must  be  strictly  complied  with ;  and  I  hold  that  it  is 
much  safer  to  consider  each  of  those  provisions  as  a  condition  pre- 
cedent, as  a  provision  imperative,  and  not  merely  directory,  on 
account  of  the  great  importance  of  the  privilege  itself,  and  on 
account  of  its  being  an  exception  to  all  ordinary  rules  of  evidence. 
If,  therefore,  I  had  not  found  a  distinct  compliance  with  the 
requisitions  of  the  9th  section,  I  should  not  have  considered  that 
the  29th  section  was  of  any  avail  to  the  applicant  in  making  these 
books  evidence  for  him,  and  against  his  adversary. 

Let  us  then  see  how  the  terms  of  the  various  sections  *in  the 
statute  relating  to  these  books  have  been  complied  with.  The  9th 
section  says  that  ''  the  Company  shall  keep  a  book,  to  be  called 
'the  Register  of  Shareholders;'"  the  book  is  in  fact  called 
'  the  Register  of  Proprietors,'  and  is  objected  to  as  not  being  a 
compliance  with  the  statute.  I  do  not  think  that  there  is  any  force 
in  that  objection. 

As  to  the  others,  I  shall  now  state  why  I  think  that  there  has 
been  a  su£Scient  compliance  with  the  provisions  of  the  9th  sec. 
We  find  it  there  said,  ''and  in  such  books  shall  be  fairly  and 
distinctly  entered,  from  time  to  time,  the  names  of  the  several 
corporations,  and  the  names  and  additions  of  the  several  persons 
entitled  to  shares  in  the  Company,  together  with  the  number  of 
shares  to  which  such  shareholders  shall  be  respectively  entitled, 
distinguishing  each  share  by  its  number,  and  the  amount  of  the 
subscriptions  paid  on  such  shares."  My  opinion  goes  on  very 
narrow  ground,  being  indeed  founded  on  a  single  letter,  ''the 
amount  of  the  subscriptions  paid  on  such  shares,"  and  "the 
surnames,"  or  "corporate  names"  of  the  "said  shareholders," 
the  words  being  in  the  plural  number.  Now  I  freely  confess  so 
dis])osed  am  I  to  look  at  the  strict  execution  of  this  direction  as  a 
condition  precedent  to  the  enjoyment  of  the  extraordinary  privilege 
conferred  by  the  29th  section,  of  making  a  man's  own  writing 
evidence  for  himself  and  against  another  party,  that  if,  instead  of 
the  words  being  in  the  plural,  they  had  been  in  the  singular,  I 
should  have  advised  your  Lordships  on  this  point  to  give  judgment 
for  the  appellant :  for  then  it  would  have  been  "the  amount  of  the 
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Bubscription  paid  on  such  share,  and  the  surname,"  &c.,  whereas 
it  is  ^'  subscriptions  paid  on  shares/'  and  ''  surnames  of  share- 
holders." That  carries  you  back  from  the  last  antecedent  in  the 
singular,  '*  distinguishing  each  share,"  to  *the  previous  antecedent, 
which  is  the  number  of  shares  which  such  shareholder  holds, 
distinguishing  each  share  by  its  number.  Now  I  think  that  in 
this  case  each  share  is  sufficiently  distinguished  by  its  number,  to 
give  almost  a  formal,  certainly  a  most  substantial  compliance  with 
the  direction.  When  you  put  "  No.  1,551  to]  No.  1,600,"  which 
letters  and  figures  show  fifty  shares  in  successive  numbers  held  by 
Mr.  Bain,  each  share  is  distinguished  by  its  number,  because 
anybody  reading  that  entry  must  know  that  1,551  is  the  first,  1,552 
is  the  second,  and  1,600  is  the  last  number  of  the  parcel. 
.  Then  we  come  to  the  entry  of  8,600!.,  as  the  amount  of 
subscriptions  paid  on  the  shares,  and  I  was  at  first  disposed  to 
consider  the  objection  to  this  entry  favourably  for  the  appellant, 
because  a  lumping  sum  is  given,  and  what  portion  of  it  is  applicable 
to  each  share  is  not  described.  But  I  do  not  think  that  that 
objection  can  be  taken  advantage  of,  especially  in  a  court  of  last 
resort.  I  am  not  sure  that,  upon  this  point,  if  the  case  had  been 
decided  the  other  way,  I  should  have  recommended  your  Lordships 
to  reverse  the  decision.  But  I  do  not  think  that  there  is  sufficient 
ground  to  recommend  its  reversal  now ;  the  point  is  so  narrow  that 
the  party  who  has  possession  of  the  judgment  may  well  be  allowed 
to  keep  it. 

On  the  whole,  therefore,  I  shall  move  your  Lordships  that  this 
appeal  should  be  dismissed,  and  the  judgment  of  the  Coubt  below, 
affirmed.  And  as  I  think  that  there  was  no  real  defence  on  the 
merits,  I  shall  move  that  the  judgment  should  be  affirmed,  with 
costs. 

Judgment  of  the  Court  helow  affiiTned,  with  costs. 
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The  EAEL  of  GLASGOW  and  Others  v.  HURLET  and 
CAMP8IE  ALUM  COMPANY. 

(3  H.  L.  C.  25—48.) 

A  bill  of  exceptions  was  tendered  to  a  Judge's  direction,  and,  under  the 
Jury  Trials  (Scotland)  Act,  1815  (55  Geo.  III.  c.  42),  s.  7,  was  signed  by 
hiTn  at  the  time  at  the  trial.  The  draft,  thus  prepared,  was,  some  months 
afterwards,  more  formally  drawn  up,  and  was  tendered  to  him  for  signature. 
He  refused  to  sign  it,  unless  a  sentence,   explaining  his  direction,  was 
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introduced  into  the  bill,  and  the  party  excepting  finally  consented  to  its  Earl  of 
introduction.  The  bill  of  exceptions,  with  this  explanation  forming  part  Glasgow 
of  it,  was  presented  to  the  Court :  ^      Hublet 

Held,  that  the  introduction  of  this  explanation  was  highly  irregular :  but         alum 
that,  being  on  the  record,  the  Court  below,  and  this  House,  could  only  look      Company. 
to  the  record,  and  could  neither  reoeiye  an  affidavit  of  the  facts,  nor  examine 
the  draft  of  the  exceptions,  originally  prepared  and  signed. 

A  lease  of  alum  mines  gave  the  lessee  the  right  to  obtain  alum  from 
certain  coal  wastes.  A  subsequent  lease  of  the  coal  mines  provided  that 
nothing  thereby  granted  should  injure  the  rights  of  the  parties  who  held 
the  alum  mines.  The  alum  existed  in  the  coal  wastes.  The  coal  lessees 
could  not  thoroughly  work  the  coal  without  removing  the  pillars  which 
supported  the  roof;  but  by  doing  this,  the  alum  would  be  rendered 
impossible  to  be  reached : 

Held,  that  the  coal  pillars  could  not  be  removed. 

This  was  an  appeal  against  an  interlocator  of  the  Court  of 
Session,  pronounced  in  a  conjoined  action  of  suspension  and  inter- 
dict, and  of  declarator,  arising  out  of  the  following  circumstances. 

The  Earl  of  Glasgow  was  the  owner  of  certain  land  at  Hurlet,  [  2r>  ] 
which  was  in  many  respects  very  valuable  for  mining  purposes. 
It  contained  mineral  strata  of  various  descriptions.  Nearest  the 
surface  of  the  earth  was  a  stratum  of  limestone  rock,  about  three 
feet  thick,  below  which  was  a  bed  of  alum  ore,  or  schistus,  of  about 
the  same  thickness,  and  below  the  alum  was  a  seam  of  coal,  of 
nearly  double  that  extent. 

The  respondent  King,  and  the  Company  now  interested  with 
him,  obtained,  in  the  year  1800,  a  grant  of  the  alum  ore  for  a 
period  of  sixty-two  years,  and  the  question  between  the  parties 
related  to  the  manner  of  working  the  mines  respectively  belonging 
to  them.  All  these  mines  had  been  previously  worked,  and  there 
had  been  a  contract  for  obtaining  all  the  copperas  stones  from  the 
coal  pits  and  the  coal  wastes.  Alum,  however,  having  become 
more  valuable,  and  that  which  came  from  these  mines  being  of  the 
best  sort,  this  contract  of  1800  was  made  between  the  persons 
composing  the'^Alum  Company  and  the  Earl  of  Glasgow,  by  which 
he  "  does  hereby  assign,  sell,  and  convey,  to,  &c.,  their  heirs  or 
assigns,  the  whole  ore  in  his  said  coal  pits  and  coal  wastes  at 
Hurlet,  from  which  alum  can  be  manufactured,  excepting  the 
pyrites  or  copperas  stones,  which  are  already  conveyed  to  the 
partners  of  the  Hurlet  Company,  to  work  and  collect  the  said  ore 
in  all  the  old  coal  pits  and  coal  wastes  at  Hurlet ;  to  open  up  old 
pits  where  the  same  may  happen  to  be  now  shut ;  to  erect  gins  or 
other  machinery  for  draining  [aic]  the  said  ore  to  the  surface,  and 
to  make  roads  and  passages  for  conveying  the  same  from  the  pits 
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eabl  of     to  the  adjacent  public  roads ;  but  reserving  to  the  said  Earl  bis 

t,  heirs,  &c.,  and  the  tacksmen  of  his  coal  works,  lime  works,  iron 

^"^ALUM^"^  stone  and  other  metals,  the  exclusive  use,  *at  all  times,  of  five  pits, 

CoMPA^Y.     to  be  from  time  to  time  made  choice  of  for  the  purpose  of  working 

^  ^'^^  ^       coal,  lime,  ironstone,  and  other  minerals ;  and  declaring  that  while 

these  five  pits  are  thus  appropriated,  the  said  (grantees  of  the  alum) 

shall  have  no  right  of  access  thereto,  for  collecting  or  cutting  out 

alum  therefrom,  but  in  the  event  of  the  said  Earl,  or  his  foresaids, 

purposing  to  work  limestone  in  any  of  the  pits  after  the  coal  has 

been  wrought  out,  and  from  which  the  alum  ore  has  not  been  taken 

away,  he  and  they  shall  be  bound  to  give  the  said  (grantees  of  the 

alum)  two  months  previous  intimation  of  such  intention  to  work 

limestone,  or,  in  case  of  failure,  to  give  such  intimation,  that  they 

shall  shovel  the  ore  aside  at  their  own  charges,  so  as  the  same  may 

not  be  wasted.    Further  the  Earl  agrees,  that,  in  the  event  that  he 

or  his  foresaids  should  cease  to  work  the  coal  and  limestone,  and 

should  desist  from  drawing    the  water  out  of    the  waste,  the 

machinery  which  has  been  employed  for  drawing  the  water  shall 

be  sold  and  delivered  over  to  (the  grantees  of  the  alum)  at  valuation, 

&c.,  who  shall  afterwards  have  liberty  to  draw  the  water  from  the 

coal  waste  during  the  remainder  of  this  contract.    And  the  Earl 

binds  himself  and  his  foresaids  not  to  fill  up  any  of  the  pits  now 

open,  or  hereafter  to  be  opened,  for  working  coal  or  lime  at  Hurlet, 

the  (grantees  of  the  alum)  hereby  becoming  bound  to  fence  in  a 

sufficient  manner  all  such  pits  as  shall  be  left  by  the  Earl  or  his 

foresaids  within  two  weeks  after  being  given  up.    And  he  likewise 

grants  to  them  and  their  foresaids,  during  the  said  period,  the 

liberty  and  privilege  of  returning  the  washed  ore  from  their  alum 

works,  and  depositing  the  same  in  any  of  the  coal  pits  at  Hurlet, 

where  the  limestone  has  been  previously  wrought  out.    For  which 

[  *28  ]       causes  the  said  *  (grantees  of  the  alum)  bind  themselves  to  pay  to 

the  Earl,  his  heirs,  &c.,  a  clear  lordship  of  one-shilling  and  sixpence 

sterling  per  ton  for  the  whole  alum  ore  to  be  taken  by  them  from  the 

said  pits,  free  of  all  charges,  &c."    For  twenty  years  the  works  went 

on  at  a  great  profit,  both  alum  and  copperas  being  procured  from  the 

ore  ;  but  chemical  discovery  rendered  the  alum  less  valuable,  and, 

from  time  to  time,  the  grantees  allowed  their  works  to  remain  idle. 

Wilson  &  Sons  became,  in   1885,  the  lessees  of  the  coal  and 

limestone  mines  for  a  term  of  years  ending  in  1852.    In  the  lease 

of  the  coal  mines,  giving  them  the  right  fully  to  work  the  coal, 

there  was,  among  others,  the  following  exception :  *'  It  is  hereby 
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declared  that  nothing  herein  contained  shall  in  any  way  injure  the     Ea.bl  of 
rights  of  the  parties  who  lease  the  alum  and  copperas  ores  from  «. 

the  said  Earl  of  Glasgow."  ^^^^^2'''" 

The  established  mode  of  working  the  coal  mines  up  to  1848,  had  Company. 
been  by  what  was  called  stoop  and  room;  the  stoop  being  the 
pillar  which  was  left  for  the  sapport  of  the  roof,  and  the  room 
being  the  space  left  between  the  pillars  upon  excavating  the  coal. 
The  room  was  also  called  the  waste,  and  the  fall  of  the  roof  which 
produced  what  was  called  the  extinction  of  the  waste,  was  known 
by  the  name  of  a  crush.  When  it  once  commenced  it  often 
extended  far  beyond  the  immediate  neighbourhood  of  the  pillars 
actually  removed,  the  lateral  pressure  destroying  the  roof  for  a 
considerable  distance.  A  crush  was  always  liable  to  be  occasioned 
by  the  removal  of  the  coal  pillars,  and  as  it  rendered  the  obtaining 
of  the  alum  impossible,  the  right  of  the  lessees  of  the  coal  to  work 
(that  is  to  say,  to  remove)  the  coal-pillars,  was  the  question  raised 
in  this  case. 

In  1848  the  lessees  of  the  coal  began  to  remove  the  coal  pillars,  [  ^9  ] 
and  a  crush  of  a  very  extensive  nature  followed.  Some  arrange* 
ment  was  for  a  time  made  between  the  parties,  but,  in  November, 
1846,  the  grantees  of  the  alum  presented  a  note  of  suspension  and 
interdict,  praying  that  the  lessees  of  the  coal  might  be  prevented 
*'  from  cutting  out  and  removing,  or  weakening  and  injuring  any  of 
the  pillars  in  the  coal  pits  and  coal  wastes,  whereby  the  same,  or 
any  of  them,  might  be  shut  up,  or  the  access  thereto  endangered 
during  the  remainder  of  the  lease  of  the  alum  ore."  In  answer  to 
the  prayer  of  this  suit,  the  Earl  and  the  lessees  of  the  coal  mine 
insisted  that,  by  the  grant  of  1800,  he  was  "  under  no  necessity  to 
refrain  from  working  the  coal  pillars  as  well  as  the  other  coal  on 
the  lands  of  Hurlet,  when  circumstances  should  render  this 
necessary,  or  when  he  should  think  proper  to  do  so." 

While  the  case  was  under  discussion,  but  after  an  interdict 
granted,  Messrs.  Wilson,  the  lessees  of  the  coal,  offered  to  collect 
and  bring  to  the  mouth  of  the  mine  the  whole  alum  ore,  either 
taken  from  the  top  of  the  coal  pillars,  or  found  in  the  wastes,  and 
to  allow  King  and  the  Company  to  take  it  away,  on  payment  of  one 
shilling  and  sixpence  a  ton,  within  six  months  from  the  time  of 
intimation  of  its  having  been  brought  to  the  pit's  mouth  being 
given  to  them ;  in  consequence  of  which  offer  the  Lobd  Ordinary 
recalled  the  absolute  interdict  he  had  previously  granted,  but 
allowed  the  suspension  prayed  for,  the  effect  of  which  was  to 
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EAHL  OF     permit    the    coal    lessees    to    continue    their    work,    subject    to 
GLASGOW     responsibility  in  damages. 
theHdblet      King    and    the    Alum    Company  then  brought    an    action    of 
Company,     declarator  against  Wilson  &  Sons,  in  order  to  have  the  extent  of 

[  "30  ]  their  relative  rights  ascertained  and  ^declared,  and  the  amount  of 
damages  assessed,  and  the  Lobd  Ordinaby  settled  three  issues  for 
trial,  of  which  the  first  alone  now  requires  to  be  considered: 
"  Whether  the  defenders,  or  any  of  them,  have  removed,  or  are  in 
the  course  of  removing,  or  unduly  diminishing,  wrongfully,  and  in 
violation  of  the  rights  of  the  pursuers,  under  the  said  contract  or 
lease  (of  1800)  coal  pillars  in  the  pits  or  wastes  under  the  lands  or 
farms  comprehended  in  the  said  contract,  to  the  loss,  injury,  and 
damage  of  the  pursuers." 

The  cause  came  on  for  trial  before  Lord  Ivory,  as  Lord  Ordinary, 
on  the  8rd  of  April,  1849.  It  lasted  eight  days,  and,  at  its  con- 
clusion, his  Lordship  stated  his  construction  of  the  lease  to  be  in 
favour  of  the  pursuers,  and  directed  the  jury  accordingly.  The 
counsel  for  the  defenders  took  two  exceptions  to  this  direction:  first, 
"  In  so  far  as  his  Lordship  directed  the  jury  in  point  of  law  that, 
according  to  the  sound  legal  construction  of  the  contract,  it  gives 
the  pursuers  the  right,  throughout  its  endurance,  to  prevent  the 
landlord,  or  his  tenant  in  the  coal,  from  removing  the  pillars  in  so 
far  as  necessary  to  support  the  roof,  though  all  the  solid  coal 
should  be  wrought  out ;  secondly,  In  so  far  as  his  Lordship  declined, 
when  requested  by  the  defenders,  to  direct  the  jury  in  point  of  law 
that  there  is  nothing  in  the  contract  of  1800,  or  in  the  leases  of  the 
coal  of  the  defenders,  to  bar  the  Earl  of  Glasgow,  or  any  person 
deriving  right  from  him,  to  work  out  the  pillar  coal  in  a  fair  and 
regular  manner  after  the  solid  coal  is  exhausted." 

The  bill  of  exceptions  was  first  prepared  with  the  exceptions  as 
stated  above,  and  in  that  state  was  signed  by  the  Judge.  The  jury 
returned  a  verdict  for  the  Alum  Company,  with  6,000/.  damages. 

[  ♦SI  ]  The  bill  of  *exceptions  afterwards  became  the  subject  of  discussion 
between  the  parties,  and  the  Judge  refused  finally  to  sign  it, 
[except  with  the  addition  of  certain  words]  explanatory  of  his 
direction.     *     *     * 

[  32  ]  When  the  case  came  on  to  be  heard  before  the  Inner  House  on 

this  bill  of  exceptions,  which  had  been  duly  presented  by  the  Judge 
to  the  Court,  the  defenders  set  forth  by  affidavit  the  circumstances 
attending  the  preparation  of  the  bill  of  exceptions,  and  contended 
that  the  exceptions  alone  ought  to  be  taken  into  consideration,  as 
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being  alone  the  original  bill  of  exceptions  properly  prepared  under      Eabl  of 

the  statute  (i),  and  that  the  Court  ought  not  to  pay  any  attention  «. 

to  the  statement  explanatory  of  the  direction  introduced  by  the  "^"^lum^"^ 

Lord  Ordinabt,  for  that  the  note  tendered  to  the  Judge  at  the  trial,     Goupant. 

and  then  signed  by  him,  was  the  only  document  which  could  be 

referred  to.    The  Court,  however,  refused  to  refer  to  the  affidavit, 

or  to  listen  to  any  statement  of  fact,  or  to  look  at  anything  but  the 

bill  of  exceptions  as  presented  by  the  Judge  to  the  Court,  and,  on 

the  questions  there  raised,  gave  judgment  supporting  *his  direc-       [  *33  ] 

tion.    On  both  these  grounds  the  appeal  was  now  presented  to  this 

House.    Counsel  were,  in  the  first  instance,  directed  to  argue  the 

question  whether  the  bill  of  exceptions  as  finally  presented  to  the 

Court,  or  the  paper  signed  by  the  Judge  at  the  time  of  the  trial, 

was  that  on  which  the  Court  ought  to  have  proceeded. 


Lord  BroUOHAH:  June  26. 

This  case,  which  has  been  very  fully  and  ably  argued,  presents  [  S8  ] 
for  consideration  a  preliminary  question  of  great  importance  with  a 
view  to  practice,  and  especially  Scottish  practice,  in  bills  of  excep- 
tions. But  as  no  doubt  can  be  entertained  as  to  the  judgment 
which  ought  to  be  given  upon  it,  I  think  it  better  that  we  should  at 
once  proceed  to  dispose  of  it.  I  consider  that  there  has  been  very 
great  irregularity  committed  in  this  case ;  that  the  Act  of  Parlia- 
ment has  not  only  not  been  complied  with  in  form,  but  that  it  has  not 
been  complied  with  even  in  substance.  It  has  been  in  two  several 
ways,  if  not  broken,  yet  disregarded,  and  yet  both  of  these  devia- 
tions from  the  statute  relate  to  matters  most  material  for  the  due 
administration  of  justice. 

In  the  first  place,  a  trial  which  lasts  eight  days  takes  place  in 
April,  and  gives  rise  to  a  bill  of  exceptions.  The  exceptions  are 
tendered  in  writing,  as  by  the  statute  they  ought  to  be,  and  at  that 
time  they  are  signed  by  the  learned  Judge.  There  being  some 
difficulty  *and  doubt  respecting  the  correctness  of  the  writing  then  [  *S9  ] 
made,  it  is  copied,  and  there  are  found  some  verbal  inaccuracies ; 
bat  there  is  one  inaccuracy  which  cannot  properly  be  called  verbal. 
The  inaccuracies  are  corrected,  and  the  learned  Judge  who  had 
affixed  his  signature  to  the  body  of  the  instrument,  for  greater 
correctness,  and  to  prevent  all  mistakes,  and  also  to  show  that  all 
inaccuracy  in  the  latter  part  of  the  instrument  had  been  corrected, 

(1)  55  Qeo.  m.  c  42,  s.  7  (Sootch  Act). 
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Earl  of     with  his  knowledge  and  with  his  consent,  and,  before  he  signed  the 
„.  instrument,  also  affixed  his  initials  in  the  margin  of  it. 

^"  ALu»r*^      This  then  was,  at  the  very  least,  that  which  ought  to  have  been 
Company,     the  governing  instrument.    Most  emphatically  it  ought,  because  it 
was  done  de  recenti,  when  the  whole  facts  written  were  within  the 
knowledge  of  all  parties ;  of  the  learned  Judge  and  of  the  counsel 
on  either  side.     This  was  at  the  beginning  of  April.    It  does  not 
much  signify  whether  the  exceptions  were  prepared  before  or  after 
the  jury  retired :  they  were  tendered  before  the  verdict  was  given, 
and  yet  eight  months  afterwards,  that  is,  at  the  end  of  November, 
the  learned  Judge  signed  another  and  a  different  paper,  which  was 
afterwards  presented  to  the  Court  as  the  bill  of  exceptions.    Is  this 
according  to  the  statute  ?    No  such  thing.    The  Statute  of  West- 
minster II.  (18  Edw.  I.  c.  SI),  gives  the  bill  of  exceptions,  and  it  is 
said  that  there  is  not  in  that  statute  anything  which  makes  the 
sealing  of  the  bill  of  exceptions  a  binding  and  conclusive  act. 
Perhaps  not.    Nevertheless  the  course  of  practice  adopted  by  the 
whole  profession,  ever  since  that  statute,  is  much  to  be  considered. 
That  course  of  practice  is  perfectly  clear.    It  assumes  that  the  bill 
of  exceptions  must  be  de  recenti,  if  not  even  de  recentissiino,  drawn 
up  and  sealed.    Here  is  the  statement  of  the  practice  by  my  truly 
[  *40  ]       ♦learned  friend,  the  late  Mr.  Tidd,  the  author  of  one  of  the  very 
best  books  in  the  profession,  most  logically  contrived  and  arranged, 
and  which,  I  must  say,  in  justice  to  the  memory  of  that  most 
industrious  and  remarkable  man,  one  of  the  greatest  benefactors  to 
the  profession,  is,  next  to  Comyns'  Digest,  the  most  perfect  model 
of  clear  and  logical  arrangement,  to  be  recommended  to  every 
student,  as  well  as  to  every  author  in  the  lawj  and  which  is,  in 
addition,  one  of  the  very  few  books  in  which  you  never  look  for 
what  you  want  without  finding  it.    Mr.  Tidd  gives  (i),  with  his 
usual  accuracy,  the  form  of  bills  of  exceptions.    Having  given  the 
Judge's  directions,  he  proceeds  thus:  "Whereupon  the  said  counsel 
for  the  said  G.  D.  did  then  and  there  propose  their  aforesaid  excep- 
tion to  the  opinion  of  the  said  Judge,  and  requested  him  to  put  his 
seal  to  this  bill  of  exceptions,  containing  the  said  several  matters  so 
produced  and  given  in  evidence  on  the  part  of  the  said  C.  D.  as 
aforesaid,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided.  And  thereupon  the  said  Chief  Justice,  at  the  request 
of  the  counsel  for  the  said  C.  D.,  did  put  his  seal  to  this  bill  of 
exceptions,  pursuant  to  the  aforesaid  statute." 

(1)  Tidd'8  Forms  of  Fraotioal  Proceedings,  328. 
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This  shows  the  opinion  of  the  profession  according  to  which  these      Ea^rl  of 
precedents  were  formed  and  have  been  used,  and  it  shows  that        '  «,. 
opinion  clearly  to  be,  that  a  bill  of  exceptions  ought  to  be  drawn  ^^^gj^^"^ 
immediately,  and  sealed  as  well  as  drawn,  de  recentUsimo  facto ;  and     Company. 
manifestly  this  is  extremely  useful,  because  it  excludes  the  chance 
of  error,  and  gives  the  very  best  possible  security  for  accuracy,  the 
best  possible  guarantie  against  any  fraud  being  practised  by  any 
party,  or  any  ♦error,  from  want  of  due  recollection,  being  fallen  into       [  H\  ] 
by  Judges.     This  is  the  case  in  our  English  practice,  and  the 
Scotch  Jury  Act  more  particularly  binds  down  the  parties  by 
specific  provisions,  which  are  rendered  still  more  stringent  by  the 
Act  of  Sederunt,  of  the  16th  of  February,  1841.    Now  these  pro- 
ceedings are  to  be  according  to  the  statute,  which  requires  the 
exception  to  be  put  in  writing,  by  the  counsel  for  the  party 
objecting,  and  the  same  to  be  signed  by  the  Judge.    It  does  not 
say  that  it  must  be  signed  at  the  very  time;  but  it  clearly  means 
that  it  shall  be  signed  then,  or,  at  least,  within  a  reasonable  and  a 
short  time  afterwards.     And  then  the  Judge  who  presides  shall 
forthwith  put  his  seal  thereto,  that  is  to  say,  after  adding  a  note  of 
the  issues.     It  does  not  say  of  the  evidence  also,  but  no  doubt  the 
practice  is,  that  the  evidence  shall  be  added,  and  also  the  verdict, 
which  shows  that  it  is  to  be  signed  before  the  verdict,  and,  notwith- 
standing the  exception  so  given  in,  the  trial  is  to  go  on,  and  then 
the  exception,  with  the  order  directing  the  issue,  and  the  copy  of 
the  verdict  indorsed,  shall  be  presented  forthwith,  that  is  to  say, 
immediately  afterwards,  or,  de  recenti;  so  that  the  counsel  shall 
present  the  exception  to  the  Judge,  and  then  the  cause  shall  go  on 
upon  that  exception.    Can  anything  be  more  obvious  than  that  this 
excludes  the  supposition  of  a  delay  of  eight  months,  with  all  the 
risks  attending  it  ?    This  case  is  certainly  voluminous ;  but  it  did 
Bot  require  eight  days  to  prepare  this  bill  of  exceptions,  certainly 
not  eight  months.    What  is  the  consequence  ?    A  bill  of  exceptions 
goes  before  the  Court,  which,  by  the  matters  before  me,  I  am 
compelled  to  say,  is  not  the  bill  of  exceptions  which  the  Judge 
signed,  and  ought  alone  to  have  signed.    There  has  been  inter- 
polated a  very  important  part  of  a  sentence,  *and  whether  we  agree,        [  •^s  ] 
or  not,  with  Lord  Fullbbton's  opinion  (i)  as  to  its  effect,  or  not, 

(1)  His  Lordahip,  when  delivering  which  was  objected  to  by  the  appel- 

bis  judgment  as  one  of  the  Judges  lants,     was,    in    substance,    clearly 

of  the  Inner  House,    expressed   his  implied  in  that  statement  of  the  direc- 

opinion  to  the  effect,  that  the  part  of  tion,  which  they  insisted  ought  alone 

the  direction,    the    introduction    of  to  be  on  the  record. 
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eabl  of     there  is,  at  all  events,  a  very  material  addition,  of  which,  in  my 

Glasgow     Qpjnion,  the  party  excepting  has  good  right  to  complain.     It  is  a 

Thb  HuRLBT  great  irregularity,  and  one  much  to  be  discountenanced,  and  which, 

Company.     I  trust,  will  not  again  occur  to  interfere  with  the  due  execution  of 

the  Act  of  Sederunt,  and  the  specific  provisions  of  the  statute. 

Such  is  my  opinion  with  respect  to  the  unfortunate  course  that, 
owing  to  the  long  delay,  has  been  followed  in  this  case.  But  there 
can  be  no  doubt  that  we  are  now  shut  out  from  considering  what 
would  have  been  the  force  of  the  exception,  had  not  this  passage 
been  interpolated  in  the  direction.  The  case  is  before  us  on  a  bill 
of  exceptions  tacked  to  a  record,  and  though  I  can  have  no  doubt 
that  that  is  not  the  bill  of  exceptions  signed,  according  to  the  statute, 
by  Lord  Ivory,  and  corrected  by  him,  and  immediately  afterwards 
signed,  both  in  the  body  and  in  the  margin,  to  identify  and  authorise 
that  correction,  still  the  record  is  that  to  which  alone  we  can  now 
look  as  the  bill  of  exceptions.  It  is  all  very  well  to  argue,  as 
Sir  Fitzroy  Kelly  did,  that  the  paper  prepared  at  the  trial  was 
what  the  objecting  counsel  requested  the  Judge  to  sign,  and  that  he 
was  not  requested  to  sign  anything  else,  and  that  his  power  was 
then  at  an  end ;  but,  sitting  here,  we  can  know  nothing  of  any  bill  of 
exceptions  but  that  which  is  presented  to  us  on  the  record,  and  the 
only  bill  of  exceptions  so  presented  to  us  is  that  which  contains  the 
[  *4»  ]  passage  *objected  to.  I  cannot  take  advantage  of  that  which  I  have 
stated  in  my  observations  against  this  proceeding ;  I  am  excluded 
from  doing  so  as  much  as  if  I  did  not  know  of  the  existence  of  an 
original  paper  ;  and  your  Lordships  would  be  guilty  of  the  grossest 
irregularity  if  you  were  to  travel  out  of  that  which  is  before  you, 
and  to  take  the  course  suggested  by  the  counsel  for  the  appellants, 
namely,  to  disregard  the  bill  of  exceptions  tacked  to  this  record, 
and  to  proceed  to  consider  the  case  on  that  which  was  signed  at  the 
time  of  the  trial. 

It  has  been  contended  that  the  appellants  here  are  bound,  because 
the  irregularity  was  not  made  the  subject  of  a  substantive  applica- 
tion to  the  Court.  I  do  not  think  there  is  anything  in  that.  Under 
the  apprehension  incident  to  a  verdict  for  5,000{.  damages,  the 
learned  counsel  for  the  appellants  could  not  well  do  otherwise  than 
take  the  bill  of  exceptions  as  it  stood,  and  argue  it  as  best  they 
might.  It  has  been  ingeniously  suggested  that  the  Court  had  reason 
to  suppose,  from  the  statement  of  counsel,  fortified  by  affidavit,  that 
the  proper  bill  of  exceptions  was  not  brought  into  Court,  and  might, 
therefore,  have  removed  that  one,  and  replaced  it  by  that  which  was 
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the  trne  and  lawful  paper.    I  must  say  that  I  cannot  conceive  any     ea.rl  of 
proceeding  more  doubtful  than  that  which  has  been  so  suggested ;  e. 

and  I  do  not  think  it  possible  from  any  knowledge  which  I  possess  ^"\^uif  ^"^ 
of  courts  of  error,  that  the  Court  could  have  yielded  to  such  an  Company. 
application.  The  Judge  in  this  country  is  required  to  acknowledge 
his  seal, — that  is  part  of  the  statute,  and  there  is  no  proceeding 
without  his  acknowledgment  of  the  seal,  and  it  is  only  after  he  has 
made  it  that  the  court  of  error  becomes  possessed  of  the  bill  of 
exceptions.  His  acknowledgment  of  the  seal  shuts  out  ^argument.  [  *44  ] 
The  modern  Act  of  Parliament  does  not  say  a  word  about  the  Judge 
acknowledging  his  signature.  The  signature  is  supposed  to  identify 
itself.  But  his  presenting  the  bill  to  the  Court  is  tantamount  to  the 
acknowledgment  of  the  signature.  Then  it  may  [be]  said,  that  here 
he  presented  one  bill  of  exceptions  when  he  ought  to  have  presented 
another.  But,  at  all  events,  we  have  that  which  he  presented,  and 
there  cannot  now  be  any  averment  against  the  record,  which  compels 
us  to  say  that  this  is  the  bill  of  exceptions  which  Lord  Ivobt  pre- 
sented, tantamount  to  a  Judge  in  England  acknowledging  his  seal, 
and  that  all  which  this  bill  avers  upon  the  face  of  it  is  true,  namely, 
amongst  other  things,  that  it  was  signed  at  the  request  of  the  party. 
I  have,  therefore,  no  doubt  whatever  that  we  are  shut  out  from 
any  other  consideration  on  this  head.  I  never  had  any  doubt  from 
the  first,  but  I  wished  the  argument  to  proceed,  because  of  the 
importance  of  the  matter  in  point  of  practice. 

It  is  fit  that  these  things  should  be  considered,  on  account  of  the 
alarming  consequences  of  such  irregularities.  The  practice  as  to 
bills  of  exceptions  is,  of  necessity,  slovenly  to  some  degree,  because 
you  cannot  be  quite  certain  at  what  time  you  ought  to  tender  them. 
All  that  can  be  said  is,  that  this  should  be  done  as  speedily  as 
possible  after  the  trial.  I  look  upon  the  original  paper,  therefore, 
in  the  light  in  which  it  must  have  been  looked  upon  by  Lord  Ivory, 
that  is,  not  as  the  bill  of  exceptions,  but  as  containing  the  materials 
for  the  bill  of  exceptions,  and  that  after  this,  which  I  will  call  the 
draft  bill,  was  signed,  it  was  to  be  made  out  more  formally,  and 
signed  by  him  when  in  proper  and  perfect  form.  But  the  bill  of 
exceptions  on  the  record  contains  a  passage,  the  materials  for  which 
this  *paper  did  not  contain :  it  contains  a  passage  beyond  the  paper,  [  *45  ] 
and  that  passage  it  ought  not  to  have  contained.  Over  that,  how- 
ever, we  have  here  no  power.  We  can  form  no  opinion  upon  it, 
nor  will  it  be  proper  to  consider  its  materiality ;  for  whether  material 
or  not  does  not  affect  the  question.     The  only  question  we  have 
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Earl  of     now  to  consider  is,  whether  or  not  the  exceptions  are  good  in  point 
Glasgow        • , 
^^  of  law. 

^^^LUM^*^      '^^^  ^®®  ^^  *^®°  argued  on  the  construction  of  the  grant  of 

COMPAKT.      1800. 

Sir  F,  Kelly  and  Mr.  Inglis  for  the  appellants : 

There  is  no  ground  for  the  proceedings  taken  here  against  the 
appellants.  The  grant  of  1800  is  not  a  conveyance  of  the  wastes, 
but  only  a  grant  of  the  ore  to  be  found  in  the  wastes.  It  does  not 
oblige  the  Earl  of  Glasgow,  or  his  lessees  of  the  coal,  to  work  the 
mines  in  a  particular  manner,  and  certainly  does  not  prevent  them 
from  fully  working  their  own  mines,  lest  they  should  injure  the 
produce  of  another  mine  which  had  not  been  worked  as  it  might 
have  been,  and  which  was  left  unworked  for  the  convenience,  not 
to  say,  at  the  caprice,  of  the  respondents.  In  such  a  state  of  things, 
the  law  does  not  require,  and  the  grant  here  does  not  compel,  the 
appellants  to  work  or  not  to  work  their  mines,  so  as  to  suit  the 
convenience  of  the  respondents.  Nor  is  there  any  obligation  that 
the  respondents  shall  use  only  one  particular  mode  of  working  the 
mine.  There  are  three  modes  of  working  coal  mines  in  Scotland. 
Had  the  appellants  used  either  of  the  other  two,  instead  of  that  by 
stoop  and  room,  the  whole  of  the  coal  would  have  been  cleared  out 
at  once,  and  the  alum  must  then  have  been  removed  at  the  same 
time,  or  must  have  been  lost.  It  never  was  the  intention  of  the 
[  *46  ]  ^parties  to  allow  one  set  of  contractors  or  tenants  to  abstain  at 
their  pleasure  from  working  the  mines,  and  then,  because  the  other 
party  might,  by  working  them,  endanger  what  the  first  had  refrained 
from  removing,  to  prevent  them  from  being  worked.  Such  a  mode 
of  dealing  with  the  property  would  have  made  it  utterly  valueless  to 
its  owner,  whose  only  revenue  consisted  of  a  lordship  upon  what  was 
raised  from  the  mines.  Yet  the  direction  to  the  jury  assumes  that 
such  was  the  contract,  and  thus  gives  an  unfair  and  unwarranted 
advantage  to  the  Alum  Company  at  the  expense  of  every  other 
person. 

Mr.  BetheU  and  Mr.  Cockbum  for  the  respondents : 

The  argument  on  the  other  side  assumes  that  all  these  parties 
possessed  equal  rights  in  relation  to  each  other.  But  that  is  not  so. 
The  coal  lease  was  granted  subsequently  to  the  alum  lease,  and 
must,  therefore,  be  construed  subject  to  the  rights  already  vested  in 
the  previously  constituted  lessees.     Now,  it  is  clear  that  the  lessees 
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of  the  alum  were  not  bound  to  work   the  alum  mines  in  any      Barl  op 
particular  manner;  but  the  coal  lessees  were  bound  to  work  the  r. 

coal  mines  so  as  not  to  interfere  with  the  alum  works.    There  was  a  ^"^f  Jif  ^""^ 
particular  exception  in  their  lease  to  that  effect.    It  was  upon  this     Cohpant^ 
exception,  coupled  with  the  provisions  in  the  lease  to  the  Alum 
Company,  that  the  direction  of  the  Lobd  Obdinabt  was  founded, 
and  that  direction  was  fully  warranted  by  the  ordinary  rules  of 
construction,  and  by  the  plain  intentions  of  the  parties. 

Lord  Brougham  :  jyiy  2. 

This  case  tarns  upon  two  points.  We  disposed  of  the  first, 
respecting  the  additions  which  were  made  to  *the  bill  of  exceptions,  [  •ii  ] 
very  irregularly,  in  a  manner  much  to  be  disapproved  of,  and  such  as 
I  hope  will  not  occur  in  future.  We  disposed  of  that  point  on  the 
first  occasion  of  the  case  coming  before  your  Lordships,  and  before 
the  second  argument,  which  was  upon  the  merits  of  the  case, 
was  heard.  The  question  now  more  immediately  under  considera- 
tion is  as  to  the  two  exceptions  which  have  been  taken,  and  both 
of  which  bear  upon  the  construction  that  is  to  be  put  upon  the 
contract,  and  the  leases  of  the  coal  to  the  defenders.  The  exceptions 
are  these  (his  Lordship  read  them). 

I  have  come,  upon  a  full  consideration  of  this  case,  to  the 
conclusion  at  which  the  Coubt  below  arrived,  agreeing  with  the 
learned  Judge  who  tried  the  cause.  Lord  Ivobt,  in  the  construction 
which  he  put  upon  the  contract.  And  I  think  that  the  reasons 
given  by  Lord  Mackenzie,  with  his  usual  clearness,  put  the  whole 
question  in  a  very  striking  and  commanding  point  of  view.  He 
said :  "  The  pillars  are  never  mentioned  in  the  contract,  a  right  to 
work  out  these  not  being  reserved,  while  other  rights  are  reserved," 
a  fact  which,  he  said,  he  considered  most  important.  It  is  most 
important,  when  you  consider  that  the  support  of  the  alum  by  these 
pillars  was  absolutely  essential  to  the  right  conveyed  to  work  the 
alum  mines.  That  must  never  be  left  out  of  view  where  the  question 
relates  to  two  strata,  the  one  superincumbent  upon  the  other.  It  is 
further  to  be  considered  that  there  is  a  provision  that  the  Alum 
Company  shall  have  the  liberty  and  privilege  of  "returning  the 
washed  ore  from  the  alum  works,  and  depositing  the  same  in  any 
of  the  coal  pits  at  Hurlet,  where  the  limestone  has  been  previously 
wrought  out."  There  is  a  manifest  intendment  here,  and  in  the 
subsequent  part  of  the  lease,  that  there  *were  to  be  wastes,  that  [  ^^^  ] 
wastes  were  in  contemplation  as  the  necessary  accompaniments  and 
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Earl  of     results  of  the  work ;  and  that  those  wastes  were  to  be  kept  existing 
f,^  as  open  and  vacant  spaces  ''  under  the  roof  of   which,"  wastes, 

^"^lum'^  "  containing  alum  schistus,"  were   "  to  be  supported    by    coal 
^OMPAXY.     pillars." 

Upon  the  second  exception  I  also  agree  with  Lord  Mackenzie, 
who  justly  observes,  that  here  the  matter  is  still  clearer,  and  I  most 
state  that  the  concluding  passage  in  the  explanation  of  the  construc- 
tion given  to  the  contract  by  that  learned  Judge,  is  most  material. 
The  whole  statement  of  the  law,  he  says,  is  laid  down  by  Lord  Ivory, 
and  is  clearly  explained  by  the  concluding  words,  "  that  all  the  solid 
coal  should  be  worked." 

I  am  of  opinion,  and  have  no  doubt  upon  the  subject,  that  the 
true  construction  was  put  before  the  jury  in  the  direction  of  the 
learned  Judge,  and  that  this  construction,  the  objection  to  which  was 
the  ground  of  the  second  exception,  has  been  rightly  adopted  by  the 
Court  below.  I  am  therefore  of  opinion  against  both  the  exceptions, 
and  think  that  the  decree  of  the  Court  below  against  the  bill  was 
right. 

It  is  wholly  unnecessary  to  enter  at  greater  length  into  the  reasons 
and  grounds  upon  which  I  have  come  to  this  conclusion,  for,  in 
truth,  they  are  the  same  with  those  upon  which  the  learned  Judges 
in  the  Court  below  decided.  I  only  thought  it  right  to  occupy  your 
Lordships'  attention  for  these  few  minutes,  in  order  to  note  that 
upon  the  two  points  raised,  and  especially  as  to  the  first  and  most 
material  exception,  the  reasons  so  forcibly  put  by  Lord  Mackenzie 
are  sufficient  to  support  the  judgment  of  the  Court  below. 

Appeal    dismissed,   and    interlocutors   affirmed,    with 
costs. 


I860.  HENRY  TOMMEY  v.  JAMES  WHITE. 

•SK*  (3H.L.C.49-71.) 

.       ,  A  debtor  assigned  his  house  and  business,  in  trust  for  payment  of  his 

^  debts,  retaining  to  himself  the  management  of  the  business,  imder  the 

superintendence  of  the  tioistees,  who;  on  his  failing  to  perfoim  his  covenants 
in  the  trust  deed,  were  thereby  empowered,  after  haying  given  him  three 
months'  notice,  to  sell  the  house  and  business.  Such  notice  was  given,  but 
waived  by  consent  of  the  creditors  and  trustees,  assembled  at  a  general 
meeting : 

Held,  that  a  sale  afterwards  made  by  the  trustees,  without  further  notice, 
was  unauthorized  and  unlawful. 

Semble,  that  a  decree  appealed  from,  but  not  adjudicated  on  further  than 
the  dismissing  the  appeal  generally,  may  be  included  in  a  subsequent  appeal. 

Sembh  also,  that  decrees  and  orders  which  have  not  been  enrolled,  may. 
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after  any  length  of  time,  on  being  enrolled,  be  brought  under  appeal  with 
a  recent  order  made  in  the  same  cause,  and  duly  enrolled. 

A  judgment  of  the  Houbo  of  Lords  is  conclusive,  and  cannot  be  reversed 
or  corrected,  except  by  Act  of  Parliament.     See  post,  p.  127. 

[This  ^as  in  every  way  a  singular  case.  Afterwards,  in  1853,  the 
House  of  Lords  was  satisfied  that  its  judgment  of  1850  was  obtained 
by  misrepresentation  of  the  former  proceedings,  which  had  really 
concluded  the  matter  against  Tommey ;  and,  while  declining  to 
rehear  the  case,  discharged  the  orders  allowing  the  present  appeal 
and  the  order  made  thereon :  Ex  parte  Whit£,  In  re  Tommey ,  4  H. 
L.  C.  318,  to  be  included  in  the  continuation  of  the  Bevised  Reports. 
The  result  is  to  deprive  the  case,  as  decided  ex  parte  and  reported  in 
3  H.  L.  C,  of  any  positive  authority.  So  far  as  the  general  dicta 
on  the  jurisdiction  and  practice  of  the  House  are  of  any  value,  they 
are  repeated  in  a  more  accurate  form  in  the  later  report.  We  there- 
fore do  not  reprint  the  report  in  3  H.  L.  C. — F.  P.] 


Tom MET 
Whitb. 


EDWARD  REPTON  v.  CHRISTOPHER  HODGSOK 

(3  H.  L.  C.  72—105.) 

The  28  Hen.  YUI.  c.  11,  s.  3,  gives  the  '<  tithes,  fruits,  oblations,  obven- 
tions,  emoluments,  commodities,  advantages,  rents,  and  all  other  whatso- 
ever revenues,  casualties,  or  profits,  certain  and  uncertain,  affering  or 
belonging  to  any"  dignity,  prebend,  or  benefice  therein  mentioned,  which 
shall  accrue  between  the  occurrence  of  a  vacancy  and  a  new  appointment, 
to  the  appointee.  The  5  &  6  Will.  IV.  c.  30  (1),  directs  the  profits  of 
dignities  or  benefices,  without  cure  of  souls,  becoming  vacant  during  the 
existence  of  a  certain  ecclesiastical  commission,  to  be  paid  to  the  treasurer 
of  Queen  Anne's  Bounty,  who  is  to  keep  an  account  of  the  receipts  and 
expenses,  and  retain  the  balance  until  he  shall  be  otherwise  ordered  *'  by 
competent  authority."  By  a  subsequent  statute  the  Grown  is  declared 
entitled  to  appoint,  notwithstanding  the  existence  of  the  commission  in 
question,  three  persons  to  certain  prebends  therein  named.  One  of  these 
appointees,  having  duly  demanded  from  the  treasurer  of  Queen  Anne's 
Bounty  the  profits  received  by  him  during  the  vacancy,  brought  an  action 
for  money  had  and  received,  to  recover  them.  A  special  verdict  (on  a  verdict 
found  in  his  favour),  declared  these  to  be  '^  the  net  profits  of  the  prebend : " 

Held,  that  a  judgment  for  the  plaintiff  given  on  this  verdict  could  not  be 
sustained,  because  it  did  not  distinguish  the  sources  from  which  these 
profits  might  arise,  nor  show  whether  they  were  derived  from  the  corpus  of 
the  prebend  to  which  he  was  individually  entitled,  or  from  sums  due  to  him 
in  respect  of  his  share  of  the  funds  of  the  corporation  aggregate,  of  which, 
as  prebend,  he  was  a  member. 

This  was  a  writ  of  error  on  a  judgment  of  the  Court  of  Exchequer 
Chamber,  by  which  a  judgment  of  the  *Court  of  Queen's  Bench  had 
been  reversed,  and  a  venire  de  novo  awarded. 

(1)  Eepealed  by  S.  L.  E.  Act,  1874. 


1847. 
July}, 

1848. 
July  10. 

1850. 
July  5. 

Lord 
Brougham. 

Pakke,  B. 

Erlb,  J. 

[72] 


[♦73] 
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Repton  The  plaintiff  in  error  here,  (plaintiff  in  the  Court  of  Queen's  Bench) , 

HoDQBOK.  brought  an  action  of  assumpsit  against  the  defendant,  to  recover 
a  sum  of  2,952Z.  Os.  2d.,  claimed  by  the  plaintiff  as  belonging  to  him 
in  virtue  of  his  character  of  a  prebendary  of  the  collegiate  church 
of  Westminster.  The  defendant,  who  was  the  treasurer  of  Queen 
Anne's  Bounty,  pleaded  non-assumpsit,  on  which  issue  was  joined. 
The  cause  came  on  for  trial  before  Lord  Denman,  Gh.  J.,  at  the 
Middlesex  sittings  after  Trinity  Term,  1844,  when  a  special  case 
was  agreed  on,  (afterwards  turned  into  a  special  verdict),  which  set 
forth  the  following  facts : 

On  the  21st  of  August,  1885,  was  passed  the  statute  5  &  6  Will.  lY. 
c.  SO, ''  for  protecting  the  revenues  of  vacant  ecclesiastical  dignities, 
prebends,  canonries  and  benefices,  without  cure  of  souls,  and  for 
preventing  the  lapse  thereof,  during  the  pending  inquiries  respecting 
the  state  of  the  Established  Church  in  England  and  Wales."     This 
statute  set  forth  in  the  preamble  that  in  the  previous  February  the 
King  had  issued  a  commission  for  considering  the  state  of  the  Estab- 
lished Church,  with  reference  to  ecclesiastical  duties  and  revenues  ; 
that  the  King  had  signified  his  intention  to  defer  any  nomination 
to  any  vacant  dignity,  prebend,  or  benefice,  without  cure  of  souls, 
in  the  patronage  of  the  Crown  until  the  circumstances  connected 
therewith  should  have  undergone  the  consideration  of  the  Crown  ; 
that  the  two  Archbishops  and  several  Bishops  had  declared  their 
intention  of  pursuing  the  same  course  with  respect  to  preferments 
in  their  patronage,  and  that  a  similar  declaration  had  been  made 
[  *74  ]       by  other  patrons.     The  Act  *then  went  on  to  provide,  that  where 
any  dignity,  prebend,  canonry,  or  benefice,  without  cure  of  souls,  in 
the  patronage  of  the  King,  or  of  any  Archbishop  or  Bishop,  or  other 
patron,  should  become  vacant  during  the  existence  of  the  com- 
mission, all  the  profits,  &c.,  should  be  paid  to  the  treasurer,  for  the 
time  being,  of  Queen  Anne's  Bounty,  who,  for  the  purpose  of 
enforcing  payment,  was  to  enjoy  all  the  legal  rights  that  would 
belong  to  the  lawful  successor  of  the  vacant  preferment. 

By  the  second  section  of  the  Act  the  treasurer  was  to  keep  an 
account  of  all  sums  received  by  him  under  this  Act,  separate  from 
all  other  funds  in  his  hands,  and  the  section  went  on  thus,  **  and 
shall  retain  the  balance  in  his  hands,  until  otherwise  ordered  by 
competent  authority." 

On  the  81st  of  March,  1886,  a  canonry  or  prebend  of  the 
collegiate  church  of  Westminster  became  vacant  by  the  death  of 
Dr.  Ryder,  Bishop  of  Lichfield. 
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On  the  ISth  of  August,  1836,  the  6  &  7  Will.  IV.  c.  67,  was  Rbpton 
passed  "for  suspending  for  one  year  appointments  to  certain  hodt.bon. 
dignities  and  offices  in  cathedral  and  collegiate  churches,  and  to 
sinecure  rectories."  The  Act  recited  the  5  &  6  Will.  lY.  c.  80,  and 
declared  that  all  future  appointments  to  any  ecclesiastical  dignity, 
&c.,  referred  to  in  the  recommendations  of  the  Commissioners, 
should  be  made  subject  to  such  measures  and  regulations  as  might 
hereafter  be  enacted  respecting  the  same,  except  as  thereinafter 
excepted.  The  exceptions  did  not  include  the  prebend  or  canonry 
to  which  the  plaintiff  was  afterwards  appointed. 

On  the  15th  of  August,  1838,  was  passed  the  1  &  2  Vict.  c.  108, 
entitled  "  An  Act  for  suspending  till  the  1st  of  August,  1889,  the 
appointment  to  certain  dignities  and  offices  in  cathedral  and 
collegiate  churches  and  ♦to  sinecure  rectories."  This  Act  recited  [  •^s  ] 
and  continued  till  1st  August,  1839,  the  6  &  7  Will.  IV.  c.  67,  but 
by  see.  5,  it  was  enacted,  that  "  Nothing  contained  in  this  Act,  or 
in  the  first  recited  Act,  shall  be  construed  to  prevent  the  appoint- 
ment, &c.  of  the  Beverend  Edward  Bepton,  and  two  other  persons 
therein-named  (formerly  chaplains  to  the  House  of  Commons)  to 
any  canonry,  prebend  or  dignity  which  is  now  vacant,  or  which  shall 
hereafter  become  vacant  during  the  continuance  of  the  provisions  of 
the  recited  Acts." 

On  the  7th  of  November,  1888,  the  plaintiff  was  appointed  by  the 
Crown  to  the  canonry  and  prebend  of  the  collegiate  church  of 
Westminster,  which  had  been  vacant  since  the  death  of  Dr.  Byder, 
Bishop  of  Lichfield,  and  was  duly  installed  therein. 

On  the  11th  of  August,  1840,  was  passed  the  8  &  4  Vict.  c.  118, 
by  which  the  treasurer  of  Queen  Anne's  Bounty  was  required  to 
deliver  to  the  Ecclesiastical  Commissioners  a  full  account  of  the 
monies  received  and  paid  by  him  under  the  5  &  6  Will.  IV.  c.  30, 
and  the  subsequent  statutes,  and  to  pay  over  to  the  Commissioners 
all  the  monies  then  remaining  in  his  hands. 

On  the  29th  of  the  same  month  the  plaintiff,  by  letter,  formally 
demanded  the  payment  to  him  of  the  sum  of  2,952/.  Oir.  2d.  then  due 
on  account  of  the  profits  of  his  prebend. 

On  the  81st  of  August,  1840,  the  defendant  wrote  an  answer  to 
this  letter,  saying,  that  the  matter  was,  by  the  8  &  4  Vict.  c.  118, 
out  of  his  hands,  and  that  the  Ecclesiastical  Commissioners  were 
in  action. 

On  the  same  81st  of  August,  Dr.  Ireland,  as  Dean  of  Westminster, 
wrote  a  letter  to  the  defendant,  demanding  the  same  sum  as  due  to 
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rbpton  the  fabric  land  of  the  collegiate  church  of  Westminster.  The 
HoDGsoK.  letter  was  in  *the  following  terms :  ^'  Ashburton,  Devon,  August  81st, 
[  ^76  ]  1840.  Sir, — ^By  the  ancient  usage  and  custom  of  the  collegiate 
church,  if  any  division  of  profits  is  made  during  the  time  that  any 
stall  is  vacant,  the  share  belonging  to  such  vacant  stall  is  appro- 
priated and  becomes  due  to  the  fabric  fund.  Whatever,  therefore, 
has  been  paid  to  you  during  the  time  that  the  stalls  now  filled  by 
the  Beverend  Mr.  Bepton  and  the  Beverend  Mr.  Frere  were  vacant, 
belongs  rightfully  to  that  fund,  both  because  these  stalls  have  not 
yet  become  subject  to  the  Act  for  regulating  ecclesiastical  duties 
and  revenues,  and  because  they  were  not  affected  by  the  suspending 
Acts  passed  during  the  time  that  the  aforesaid  Act  was  in  delibera- 
tion. It  is  my  duty,  therefore,  to  demand  of  you  the  sums  wrong- 
fully paid  into  your  hands  during  the  time  these  stalls  were  vacant, 
both  on  account  of  the  justice  of  the  claim  and  the  urgent  demands 
which  exist  at  this  time  upon  the  fabric  fund  for  the  reparation  of 
the  Abbey.  And  I  hereby  give  you  notice  not  to  pay  any  such  sums 
to  any  one  not  duly  authorized  by  me  to  receive  the  same  on  behalf 
of  the  said  fabric  fund." 

The  defendant  did  not  pay  over,  either  to  the  plaintiff  or  to  the 
Dean  of  Westminster,  the  money  thus  demanded,  but  rendered  an 
account  to  the  Ecclesiastical  Commissioners,  and  paid  over  the 
money  to  them  under  the  last-mentioned  statute,  8  &  4  Vict.  c.  113. 

The  special  verdict  found  that  "  the  treasurers  of  the  Governors 
of  the  Bounty  of  Queen  Anne,  in  pursuance  of  the  said  statute 
(5  &  6  Will.  lY.  c.  80),  had,  tmtil  the  appointment  of  the  plaintiff, 
received  the  profits  of  the  said  canonry  or  prebend ;  and  that,  at 
the  time  of  the  appointment  of  the  plaintiff,  the  said  treasurer  had 
[  *n  ]  in  ^his  hands  a  sum  of  2,9522.  Os.  2d.,  being  the  net  profits  of  the 
said  canonry  or  prebend  for  the  period  between  the  death  of  the 
said  Dr.  Byder  and  the  appointment  of  the  plaintiff,  his  successor ; " 
and  that ''  the  plaintiff  ordered,  so  far  as  he  had  authority  so  to  do, 
the  treasurer  to  pay  to  him,  the  plaintiff,  the  said  sum,  claiming  to 
be  lawfully  entitled  thereto,  and  lawfully  authorized  to  order  the 
payment  thereof." 

The  special  verdict  came  before  the  Court  of  Queen's  Bench  for 
argument,  in  Trinity  Term,  1844,  and  the  Court  gave  judgment  for 
the  plaintiff  (1).  That  judgment  was  brought  before  the  Court  of 
Exchequer  Chamber,  by  which  Court  the  decision  of  the  Court  of 
Queen's  Bench  was  reversed,  and  a  venire  de  novo  awarded  (2). 
(1)  7  Q.  B.  84.  (2)  7  a  B.  96. 
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The  ground  of  the  decision  in  the  Exchequer  Chamber  was^  that 
the  special  verdict  was  silent  as  to  the  nature  of  the  profits 
demanded,  or  the  source  whence  they  proceeded  ;  so  that  for  any- 
thing appearing  on  the  face  of  the  special  verdict,  they  might  be 
either  derivable  from  the  possessions  which  the  prebendary  held 
separately  in  right  of  his  stall,  or  might  be  his  share  of  the 
issues  of  the  possessions  held  by  him  in  common  with  the  rest 
of  the  Chapter.  The  present  writ  of  error  was  brought  on  that 
judgment  (i). 


Repton 

r. 
Hodgson. 


Mr.  Martin  and  Mr.  T.  F.  EUis  for  the  plaintiff  in  error : 

It  is  contended  on  the  other  side  that  the  money  now  claimed 
by  the  plaintiff  in  error  does  not  belong  to  him  under  the  stat. 
28  Hen.  VIU.  c.  11  (2),  independently  of  *the  question  whether  the 
right  to  it  has  or  has  not  been  taken  away  from  him  by  the  statute 
5  &  6  Wm.  IV.  c.  80. 

It  is  said  that  there  are  two  descriptions  of  revenues  ^attached 


[»78] 


[•79] 


(1)  The  Judges  who  attended  the 
arguments  were  Barons  Parke  and 
Alderson,  and  Justices  Patteson,  Cole- 
ridge, Coltman,  Maule,  Cresswell, 
Erie,  and  Y.  Williams. 

(2)  The  28  Hen,  VUL  c.  11,  was 
pasaed  **for  the  restitution  of  first 
imits,  in  time  of  vacation,  to  the  next 
incumbent."  The  first  section  recites, 
that  in  the  statutes  for  the  payment  to 
the  King  of  first  fruits  of  spiritual  pro- 
motions, benefices  and  dignities,  &c., 
express  mention  is  not  made  from 
what  time  the  year  shall  be  accounted 
in  which  first  fruits  shall  be  due  and 
payable  to  his  Highness.  The  second 
section  recites,  that  also  it  is  not 
declared  who  shall  have  the  first  fruits, 
&c,  during  the  time  of  vacation,  by 
which  means  Bishops  and  Archbishops 
have  deferred  collation  to  benefices,  to 
the  end  that  they  might  receive  the 
tithes  growing  during  the  vacation, 
"  80  that  through  such  delays  over  and 
above  the  first  fruits  (which  be  justly 
due  to  the  Song's  Highness),  they  have 
been  constrained  also  to  lose  all  or  the 
most  part  of  one  year's  profits  of  their 
benefices  and  promotions,  and  to  serve 
the  cure  at  their  and  their  friends 
proper  costs  and  charges,  or  utterly  to 


forsake  and  give  over  their  benefices 
and  promotions,  to  their  great  loss  and 
hindrance.*'  Wherefore,  by  section 
three  it  is  enacted,  for  remedy  of  these 
evils,  **  that  the  said  year  in  which  the 
first  fruits  shall  be  paid  to  the  King's 
Grace,  shall  begin  and  be  accounted 
immediately  after  the  avoidance  or 
vacation  of  any  such  benefice  or  pro- 
motion," and  that  *'the  tithes,  fruits, 
oblations,  obventions,  emoluments, 
commodities,  advantages,  rents,  and 
all  other  whatsoever  revenues,  casual- 
ties or  profits,  certain  and  uncertain, 
affering  or  belonging  to  any  arch- 
deaconry, deanery,  prebend,  parson- 
age, vicarage,  hospital,  wardenship, 
provostship,  or  other  spiritual  pro- 
motion, benefice,  dignity  or  office 
(chantries  only  except)  within  the 
reahn  or  other  the  King's  dominions, 
growing,  rising,  or  occurring  during 
the  time  of  vacation  of  the  same  pro- 
motion spiritual,  shall  belong  and 
affere  to  such  person  as  shall  be  there- 
unto next  presented,  &c.,  towards  the 
payment  of  the  first  fruits  to  the  King, 
any  usage,  custom,  liberty,  privilege, 
or  prescription  to  the  contrary  not- 
withstanding." 
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Repton      to  the  prebend ;  that  one  is  in  the  natare  of  property  vested  in  the 
Hodgson,     church,  and  is  a  common  fund,  to  a  share  only  of  which  the  pre- 
bendary is  entitled ;  that  the  other  is  a  fund  to  which  he  is  entitled 
in  his  own  individual  right,  and  that  though  the  latter  is  operated 
on  by  the  statute  of  Hen.  YIII.,  the  former  is  not.    This  distinction 
was  for  the  first  time  taken  in  the  Court  of  Exchequer  Chamber. 
It  is  incorrect,  and  the  course  adopted  by  that  Court  in  consequence 
of  acting  on  that  distinction,  cannot  be  justified  by  law.    For  even 
assuming  a  distinction  as  to  the  sources  of  the  profits  of  the  pre- 
bendary, to  be  capable  of  being  taken  for  some  particular  purposes, 
still  it  is  clear,  that  all  his  profits,  from  whatever  source  derived, 
are  operated  upon  by  the  statute,  which  comprehends  the  whole  of 
the  income ;  and,  if  so,  then  the  award  of  a  venire  de  novo^  because 
the  nature  and  origin  of  the  funds  constituting  the  gross  amount 
claimed  was  not  distinctly  set  forth,  is  wrong.    Does,  then,  the 
statute  comprehend  all  the  sources  of  the  prebendary's  income?    It 
does.    The  words  are, ''  tithes,  fruits,  oblations,  obventions,  emolu- 
ments, commodities,  advantages,  rents,  and  all  other  whatsoever 
revenues,  casualties  or  profits,  certain  and  uncertain,  afiering  or  be- 
longing to  any  prebend,  &c."    What  is  the  language  of  the  verdict  ? 
It  is  that  the  profits  in  question  are  ''  the  net  profits  of  the  prebend." 
It  is  for  the  net  profits  that  the  action  is  brought    Net  profits  must 
be  included  in  one  or  other  of  the  descriptive  expressions  used  in 
the  statute  of  8  Hen.  YIIL,  in  speaking  of  the  profits  to  which  the 
appointee  is  entitled.    It  is  di£Scult  to  suppose  any  species  of  profits 
which  the  phrase  **  certain  and  uncertain  profits  "  would  not  com- 
prehend.   Like  Sinclair's  well-known  division  of  sleeping  into  two 

[  *80  ]  sorts,  namely,  sleeping  with  or  sleeping  without  *a  nightcap,  it 
would  seem  to  exhaust  the  subject.  Suppose  the  case  to  go  to  a 
fresh  jury,  in  what  other  way  could  the  claim  be  described  than  as 
one  made  to  the  profits  of  the  prebend,  and  how  could  the  jury  find 
the  existence  of  any  profits  which  were  not  certain  or  uncertain. 
The  treasurer  here  has  received  these  profits  as  belonging  to  the 
prebend,  as  absolutely  free  from  any  liability  to  division,  and  from 
any  demand  to  contribute  to  any  corporate  fund.  They  are  the  net 
profits,  after  all  the  demands  on  the  gross  profits  have  been  pro- 
vided for.  They  are  the  absolute  property  and  incidents  of  the 
office:  as  such  they  have  been  received  by  the  treasurer,  and  as 
such  he  is  liable  to  pay  them  over  to  the  appointee.  After  having 
received  them  as  the  profits  of  the  prebend,  the  defendant  cannot 
deny  that  they  bear  that  character. 
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The  statement  as  to  the  custom  of  the  church  of  Westminster,  Rspton 
contained  in  the  letter  of  the  Dean  of  Westminster,  and  fomided  on  hodosok. 
this  distinction,  is  no  evidence  of  the  fact  there  stated,  and  it  is  not 
so  treated  in  the  verdict.  The  jury  merely  found  that  the  defendant 
had  received  the  letter,  not  that  the  contents  of  the  letter  were  true. 
But  even  if  true,  they  would  not  take  the  profits  out  of  the 
description  given  in  the  statute  of  Hen.  YIII. 

(Thb  Lord  Chancellor  :  The  letter  only  puts  the  claim  of  the 
Dean  and  Chapter  on  a  certain  footing.) 

The  letter  cannot  be  taken  into  consideration  by  the  House.  It 
shows  that  the  Dean  made  a  mistake  in  law,  and  there  is  no  reason 
to  believe  that  he  was  more  correct  as  to  fact  than  as  to  law.  It 
may,  therefore,  be  properly  contended,  that  the  Court  of  Exchequer 
Chamber  had  no  judicial  knowledge  that  there  was  any  separate 
property  at  all  in  any  part  of  the  income  of  this  prebend. 

The  plaintiff  in  error  contends,  that  by  the  statute  28  Hen.  YIII.,        [  8i  ] 

all  **  profits  "  of  the  prebend  belong  to  the  successor  in  it,  and  that 

there  is  no  ground  for  distinguishing  between  any  classes  of  such 

profits.     But  independently  of  the  express  words  of  the  statute, 

there  is  no  authority  for  the  alleged  distinction  between  any 

portions  of  the  funds  belonging  to  the  prebend,  except  an  opinion 

of  Godolphin,  and  that  opinion  is  founded  on  a  supposed  dictum 

which  does  not  bear  it  out.    But  even  if  the  dictum  was  correct,  it 

would  not  apply  here,  for  the  plaintiff  here  does  not  seek  to  recover 

a  part  of  a  corporate  fund  and  a  part  of  an  individual  fund,  but  a 

certain  sum  of  money,  which  has  been  specifically  and  exclusively 

appropriated  as  the  property  belonging  to  this  prebend,  and  as 

Buch  paid  over  to  the  treasurer  of  Queen  Anne's  Bounty,  under  the 

authority  of  5  &  6  Will.  IV.  c.  30.     This  exclusive  appropriation  of 

the  fund  gets  rid  of  all  question  as  to  the  origin  of  particular  parts 

of  the  fund,  and  vests  the  absolute  right  to  the  whole  of  it  in  the 

prebendary  (i).    Where  the  property  has  acquired  this  individual 

character,  it  becomes  subject  to  the  provisions  of  the  statute  of 

28 Hen. Vm.  ell. 

What  is  the  authority  for  dividing  the  sum  claimed  by  the 
prebendary  into  two  parts?  It  is  merely  a  suggestion  of  Bum  (2), 
made  with  a  view  to  reconcile  what  he  believes  to  be  an  erroneous 

(1)  See,  on  this  subject,  Bex  v.  The         (2)  2  Bum  Ec.  Law,  tit.  Deans  and 
Lords  of  the  Treasury,    1    Hair.   &      Chapters,  ch.  iiL,  s.  15. 
WolL  532 ;  4  Ad.  &  £1.  286. 

B,B. — ^VOL.  LXXXVin.  ^ 
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Bepton  opinion  of  Godolphin  (i),  with  the  proper  construction  of  the  stat- 
Ho]>Q80K.     of  Hen.  VIII.    Bum  first  quotes  Godolphin  as  saying,  in  the 

[  •82  ]  Repertorium  *Canonicum,  that  "  after  the  death  of  a  prebendary, 
the  Dean  and  Chapter  shall  have  the  profits,"  and  then  he  himself 
goes  on  thus :  ''  But  by  the  statute  of  28  Hen.  YIII.  c.  11,  the 
profits  of  a  prebend  during  the  vacation  shall  go  to  his  successor, 
towards  the  payment  of  his  first  fruits.  In  order  to  reconcile  which, 
perhaps,  the  distinction  may  be  this :  that  the  issues  of  those  pos- 
sessions which  he  hath  in  common  with  the  rest  of  the  Chapter, 
shall,  after  his  death,  be  divided  amongst  the  surviving  members  of 
the  Chapter ;  but  the  profits  of  those  possessions  which  he  hath  in 
his  separate  capacity,  as  a  sole  corporation  of  himself,  shall  be  and 
inure  to  his  successor."  Now  the  opinion  in  Godolphin  is  founded 
on  a  dictum  of  Chief  Justice  Thorpe,  in  88  Edw.  III.,  given  in 
Fitzherbert's  Abridgement  (2).  That,  of  course,  refers  to  the  law 
antecedent  to  the  statute  of  Hen.  YIII.,  and,  therefore,  there  is 
nothing  to  "  reconcile."  If  Godolphin's  statement  meant  to  refer 
to  all  "  the  profits  of  a  prebend  "  after  the  statute  of  Hen.  YIH.,  it 
is  in  direct  contradiction  to  the  terms  of  the  statute.  Whatever 
was  its  meaning,  there  are  positive  authorities  which  show  it  to  be 
erroneous  or  inapplicable.  In  Young  v.  Lynch  i^),  the  action  was 
for  money  had  and  received,  and  the  question  was  whether  there 
was  in  the  plaintiff  a  legally  vested  right  to  this  money :  not 
whether  he  could  call  on  the  Dean  and  Chapter  to  divide  the 
general  fund,  but  whether  he  could  claim  any  share  of  the  general 
fund  as  his,  until  after  the  division  had  taken  place.  The  distinc- 
tion was  clearly  expressed  by  Lord  Chief  Justice  Lbb,  who  said, 
that   ''under  this  statute,  the  person  admitted  to  a  prebend  is 

[  •ss  ]  entitled  to  such  part  *of  the  revenue  of  the  church  growing  due 
during  the  vacancy,  as  is  allotted  to  that  prebend  in  particular,"  and 
the  party  was  held  entitled  to  such  profits  as  had  been  appropriated 
by  division.  Here  the  division  has  taken  place,  and  the  profits 
rightfully  belonging  to  this  particular  prebend  have  been,  as  such, 
paid  over  to  the  defendant.  The  legal  right  to  them  cannot,  there- 
fore, be  taken  away  by  any  act  of  any  ecclesiastical  body.  In 
Phillips  V.  Bui-y  (4),  Lord  Holt  (6)  said,  of  every  member  of  an 
ecclesiastical  corporation,  that  '*  he  has  no  title  to  a  penny  in  his 

(1)  Eepertorium  Canonicum,  ch.  vii.,  (A)  Sayer,  84. 
tit.  Deans  and  Chapters,  p.  52.  (4)  Skinner,  447. 

(2)  Tit.  Aide  de  Eoy,  pi.  103,  pt.  1,  (5)  Id.  488. 
f  ol.  3d  a. 


VOL.  Lxxxvni.]     1850.    H.  L.     3  H.  L.  C.  83—84.  S6 

own  right  till,  by  consent,  the  revenues  are  divided  and  distributed."  Rbptox 
But  when  they  are  divided  and  distributed,  his  title  becomes  perfect  Hodgson. 
and  indefeasible.  They  are  so  here,  and  the  observation  applies  to 
this  case.  In  Moseley  v.  Warburton(\)  the  Bishop  of  Chester 
caused  an  application  to  be  made  to  the  Court  of  Queen's  Bench 
respecting  the  execution  of  a  writ  of  levari  facias  against  the  goods 
of  the  defendant,  who  was  a  fellow  of  Magdalen  College.  Lord 
Holt  said :  "  If  a  prebendary  hath  a  sole  body,  the  Bishop,  upon  a 
levari  facias  de  bonis  ecclesiasticis,  may  sequester  it;  but  if  he  hath 
but  an  aggregate  body  with  the  Dean  and  Chapter,  he  cannot 
sequester  it.  In  this  case  the  profits  of  the  fellowship  are  but 
casual  dividends,  in  which,  before  division,  Warburton  hath  no 
interest."  These  cases  show  that,  after  division,  the  profits  are 
exclusively  appropriated  to  each  member  of  the  body. 

Assuming,  therefore,  that  judicial  notice  can  be  taken  of  any 
distinction  existing  between  the  sources  of  the  profits  accruing  to 
this  prebend,  then  the  House  must  also  hold,  that  when  once  the 
division  has  taken  place,  and  the  prebendary's  income  has  been 
separated  *from  the  common  fund,  his  legal  title  to  it  is  [  *84  j 
complete. 

The  next  point  is,  that  on  the  true  construction  of  the  5  &  6 
Will.  IV.  c.  30,  the  plaintiff  is  entitled  to  this  money,  for  he  had 
"  competent  authority,"  within  the  words  of  that  statute,  to  order 
its  payment  (2). 

The  Attoi-ney-Qeneral  and  Mr.  Hicgh  Hill  for  the  defendant  in 
error,  as  representing  the  Ecclesiastical  Commissioners : 

The  first  question  here  is.  What  is  the  true  construction  of  the 
28  Hen.  VIII.  c.  11  ?  But  the  parties  here  have  not  agreed  on  the  facts, 
or  the  law  necessary  to  raise  that  question.  The  defendant  contends 
that  it  is  matter  of  law  as  well  as  of  fact,  that  prebendaries  have 
two  descriptions  of  property,  one  portion  belonging  to  them  in  their 
private  capacity,  the  other  in  their  corporate  character,  and,  if  so, 
then  he  says,  that  the  facts  are  not  so  stated  as  to  show  whether  any 
part  or  the  whole  of  the  fund  now  claimed  belonged  to  one  or  the 

(1)  1  Ld.  Bay.  265.  tiff  urged  that,  on  this  point,  the  Court 

(2)  The  argument  on  this  part  of  the  of  Exchequer  Chamber  must  have 
case  is  not  given,  as  the  judgment  of  agreed  with  the  Court  of  Queen's 
the  House  turned  entirely  on  the  Bench,  inasmuch  as,  had  they  differed, 
defectiveness  of  the  allegation  in  the  the  former  must  have  reversed  the 
special  verdict,  as  to  the  different  judgmentabsolutely,  instead  of  award- 
funds  from  which  the  profits    were  ing  a  venire  de  novo, 

made  up.    The  counsel  for  the  plain- 

8—2 
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nKPTON  other  of  these  kinds  of  property.  In  Burn's  Ecclesiastical  Law  (i) 
HoDosoN.  it  is  said :  ''  The  possessions  of  the  Dean  and  Chapter  are,  for  the 
most  part,  divided ;  the  Dean  having  one  part  alone  in  right  of  his 
deanery,  and  each  particular  prebendary  a  certain  part  in  right  of 
his  prebend ;  the  residue  the  Dean  and  Chapter  have  alike ;  and 
each  of  them  is,  to  this  purpose,  incorporate  by  himself,  and  the 

[  •ss  ]  same  page  of  Godolphin  is  there  *referred  to."  The  5  &  6  Will.  IV. 
c.  30,  dealt  with  this  state  of  things,  and  the  Legislature  had  in 
view  these  two  descriptions  of  property  when  the  Act  passed.  The 
first  section  speaks  of  "  all  profits  and  emoluments,  whether  from 
houses,  lands,  tithes,  or  hereditaments  to  the  same  belonging,  or 
from  rents,  fines,  compositions,  dividends,  or  other  emoluments 
belonging  to  any  Chapter  or  other  aggregate  body  of  which  the 
prebendary,  &c.,  last  in  possession  was  a  member."  And  the  third 
section  enacts,  '*  that  nothing  in  this  Act  contained  shall  apply  to 
or  affect  any  profits  or  emoluments  of  any  dignity,  prebend,  &c., 
now  vacant,  which  shall  have  been  already  divided  or  carried  to  any 
particular  account,  according  to  the  statutes,  customs  or  usages  of 
the  cathedral  or  collegiate  church  in  which  such  dignity  may  be 
founded."  The  words  of  these  two  sections  leave  no  doubt  that  the 
Legislature  itself  drew  the  distinction  between  the  two  sorts  of 
property  belonging  to  these  dignities.  They  must,  therefore, 
necessarily  be  treated  as  subject  to  different  consequences.  West> 
minster  is  now  a  collegiate  church,  but  it  was  formerly  a  see,  and 
in  Bacon's  Liber  Begis  (2)  is  contained  an  account  of  the  various 
livings  in  different  dioceses  which  belonged  to  it,  and  the  amount 
paid  thereon  for  pence  and  first  fruits,  and  the  origin  and  institution 
of  this  church,  and  the  division  of  the  emoluments  among  the 
dignitaries  are  there  set  forth.  This  shows  that  the  distinction 
between  the  different  sources  of  a  prebendary's  income  is  not  a 
fanciful,  but  a  real  distinction,  and  consequently  that  it  ought  to 
have  been  set  forth  in  the  special  verdict.  There,  however,  it  is 
left  entirely  doubtful,  and  the  party  who  does  not  correctly  show 

[  'SK  ]  what  it  is  that  he  claims,  cannot  support  a  general  ^judgment  in 
his  favour,  but  a  venire  de  novo  must  issue. 

This  argument  is  warranted  by  the  proper  construction  of  the 
statute  of  Henry  VIII.  That  statute  imposes  a  burden  on  clergy- 
men, and  therefore  must  be  construed  strictly.  It  plainly  describes 
persons  who  may  be  the  subject  of  nomination  and  appointment, 

(1)  Tit.  Deans  and  Chapters,  ch.  iii.,  (2)  P.  668. 

8.9. 
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and  by  the  use  of  the  words  "  fruits,  &c.,  belonging  to  any  dignity      Rkptok 
or  office,"  it  is  clear  that  the  payment  was  to  be  made  in  respect  of     hodqbon. 
what  would  belong  to  the  appointees  in  their  personal  capacity,  and 
not  in  respect  of  what  was  received  by  the  corporation  itself ;  and 
that  reconciles  all  the  difficulties  arising  from  the  fact  that  the 
prebends  of  Westminster  do  not  now  pay  first  fruits  to  the  King. 
This  circumstance  will  also  fortify  the  opinion  of  Godolphin,  and 
the  dictum  of  Thobpb,  that  after  the  death  of  a  prebend,  and  till 
the  appointment  and  installation  of  his  successor,  the  Dean  and 
Chapter  have  the  profits,  and  that  these  profits  do  not  go  to  the 
successor.    These  profits,  therefore,  never  could  have  belonged  to 
the  plaintiff,  and  he  is  consequently  not  entitled  to  sue  for  them. 
It  is  said  that  the  words  of  the  statute  of  Henry  VIII.  are  suffi- 
ciently large  to  carry  every  description  of  profits,  but  the  answer  to 
that  argument  is,  that  the  words  were  intended  to  embrace  not 
only  every  description  of  profits  and  every  sort  of  ecclesiastical 
property,  but  every  class  of  persons  liable  by  law  to  pay  first  fruits 
to  the  King.    The  distinction  taken  in  Burn  is  correct,  and  the 
cases  cited  do  not  affect  it.     The  only  real  question  in  Young  v. 
Lynch  (i),  was  whether  the  plaintiff  could  maintain  money  had  and 
received,  in  respect  of  revenues,  no  share  of  which  had  been  allotted 
to  him  at  *the  time  of  action  brought.    The  plaintiff  had  there       [  ^^^  ] 
selected  the  wrong  person  as  defendant,  for  being  the  Dean,  he  did 
not  hold  the  fund  as  a  trustee.    The  action  was  wrongly  brought, 
and  an  improper  defendant  was  selected,  and  these  were  ample 
reasons  to  explain  the  decision  in  that  case.    In  like  manner  in 
Phillips  V.  Bury  (2),  the  question  was,  whether  Bury,  who  claimed 
to  be  rector  of  Exeter  College,  had  been  properly  removed  by  the 
visitor,  and  another  rector  appointed,  so  that  the  opinions  cited 
from  it  are  mere  obiter  dicta.    These  cases  leave  entirely  untouched 
the  objection  that  the  plaintiff  has  not  shown  what  is  the  fund 
which  he  now  seeks  to  recover. 

Mr.  Martin  replied. 

Thb  Lobd  Chancbllob  (Lord  Cottenham)  put  the  following  questions 
to  the  Judges : 

"  1.  "Whether  the  Keverend  Edward  Eepton  is  entitled  to  recover 
from  the  treasurer  of  Queen  Anne's  Bounty  the  profits  of  the 
canonry  or  prebend  to  which  he  was  appointed  on  7th  November, 
(1)  Sayer,  8:1.  ^2)  Skinner,  447. 
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rbpton  1888,  in  the  hands  of  such  treasurer  at  the  time  of  such  appoint- 
HoDusoK.  nient,  being  the  net  profits  of  such  canonr;  or  prebend  for  the 
period  between  the  death  of  the  last  holder  of  such  canonry  or 
prebend  and  the  appointment  of  the  said  Edward  Bepton  his 
successor,  from  whatever  source  or  fund  such  net  profits  may  have 
arisen  ? 

"  2.  Whether  the  said  Edward  Repton  is  entitled  to  such  part  of 
such  net  profits,  if  any,  as  arose  from  property  held  in  right  of 
such  canonry  or  prebend  as  the  corpus  belonging  thereto? 
[  88  ]  **  3.  Whether  it  suflBciently  appears  from    the  special  verdict 

whether  the  2,952/.  0«.  2ri.  therein  mentioned,  or  any  part  thereof, 
arose  from  property  held  in  right  of  such  canonry  or  prebend,  as 
the  coi-pua  belonging  thereto,  or  from  any  other  source  ? 

"  4.  Whether,  if  the  Reverend  Edward  Repton  was  entitled  to 
any  part  of  the  2,952/.  Qs,  M.  in  the  hands  of  the  treasurer  of 
Queen  Anne's  Bounty  at  the  time  of  his  appointment,  he  is  entitled 
to  recover  the  same  against  the  defendant  in  this  cause  upon  the 
pleadings  on  the  record  ?  " 

The  Judges  requested  time  to  answer  these  questions. 

1848.         Parke,  B.  : 

'IL- '  I  think  it  most  convenient  to  answer  the  first  two  questions  pro- 

posed by  your  Lordships  to  her  Majesty's  Judges  together.  I  have 
to  state  the  unanimous  opinion  of  those  who  heard  the  argument 
upon  the  case  at  your  Lordships'  Bar,  that  the  plaintiff  in  error  is 
entitled  to  recover  from  the  defendant  all  the  profits  belonging  to 
the  canonry  or  prebend,  to  which  he  was  appointed  on  the  7th 
November,  1838,  in  the  hands  of  the  defendant,  as  treasurer  of 
Queen  Anne's  Bounty,  at  the  time  of  the  plaintiff's  appointments 
being  the  net  profits  of  the  separate  estate  or  coipiis  belonging  to 
such  canonry  or  prebend,  for  the  period  between  the  death  of  the 
last  holder  of  such  canonry  or  prebend,  and  the  appointment  of 
the  plaintiff  in  error  as  his  successor,  that  is,  such  profits  as  belong 
to  the  canon  or  prebendary  as  a  corporation  sole,  but  not  any  of 
the  profits  arising  from  property  belonging  to  the  corporation 
aggregate  of  the  Dean  and  Chapter,  unless  it  should  happen  that  by 
the  foundation  of  the  church,  or  by  prescription,  the  particular 

[  '89  ]  newly-appointed  canon  *or  prebendary  may  be  entitled  to  a  share 
of  these  profits,  which  would  not  properly  fall  under  the  description 
of  a  corpus. 
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The  plwitifT  in  error  claims  the  profits  of  his  canonry  or  prebend,  asproN 
under  the  5  &  6  Will.  IV.  c.  80,  s.  2.  Section  1  of  that  Act  pro-  hodgsoit. 
irides,  after  reciting  the  declaration  of  his  Majesty,  of  the  Arch- 
bishops, and  divers  Bishops  and  patrons,  of  their  intention  not  to 
present  to  vacant  preferments,  and  further  that  several  prebends, 
canonries  and  benefices,  without  cure  of  souls,  had  become  vacant 
since,  and  others  might  become  vacant  pending  the  inquiries  then 
in  progress,  and  that  it  was  expedient  that  the  same  should  remain 
vacant  until  it  should  be  decided  in  what  mode  they  could  be 
disposed  of  so  as  to  be  made  most  conductive  to  the  efficiency  of 
the  Established  Church,  and  with  that  view  reciting  that  it  was 
necessary  to  provide  that  due  care  should  be  taken  of  the  revenues 
of  such  dignities,  prebends,  canonries,  and  benefices,  and  that  the 
right  of  presentation  or  collation  thereto  should  not  lapse  by  reason 
of  delay  in  such  presentation  or  collation,  it  was  enacted,  that 
where  any  dignity,  prebend,  canonry,  or  benefice  without  cure  of 
souls,  being  in  the  patronage  of  his  Majesty,  or  of  any  Archbishop, 
Bishop,  or  other  patron  in  England  or  Wales,  had  become  vacant 
since  the  fourth  day  of  February  last,  or  should  become  vacant  during 
the  existence  of  the  said  commission,  or  of  any  renewal  thereof,  all 
profits  and  emoluments  which  have  arisen  or  accrued,  and  which 
should  arise  and  accrue,  from  every  such  vacant  dignity,  prebend, 
canonry,  or  benefice  until  a  successor  should  have  been  appointed 
thereto,  whether  from  houses,  lands,  tithes,  or  hereditaments  to 
the  same  belonging,  or  from  rents,  fines,  compositions,  dividends, 
or  other  emoluments  belonging  *to  any  Chapter  or  other  aggregate  [  *90  ] 
body  of  which  the  dignitary,  prebendary,  canon,  or  incumbent  last 
in  possession  was  a  member,  should  be  paid  to  the  treasurer  for 
the  time  being  of  the  Governors  of  the  Bounty  of  Queen  Anne,  in 
as  full  and  ample  manner  as  such  dignitary,  prebendary,  canon,  or 
incumbent,  if  he  had  remained  in  possession,  or  his  successor,  if 
duly  appointed,  inducted,  or  installed,  would  be  entitled  to  receive 
the  same ;  and  such  treasurer  should,  for  the  purpose  of  enforcing 
payment  of  all  such  profits  and  emoluments,  have  and  enjoy  all 
legal  rights,  powers,  and  remedies,  whether  by  action,  suit,  or 
distress,  as  the  case  may  be,  which  would  belong  to  such  successor ; 
and  by  the  second  section  it  was  further  enacted,  that  such 
treasurer  should  keep  an  account  of  all  sums  received  by  him 
under  that  Act,  separate  from  all  other  funds  in  his  hands,  and 
distinguishing  each  dignity  or  benefice  in  respect  whereof  the 
same  should  be  received,  and  should  allow  all  costs,  expenses,  and 
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Keftok  outgoings  which  would  have  fallen  on  the  deceased  incumbent,  or 
HoDosoK,  might  be  reasonably  incurred  in  the  receipt  of  or  enforcing  the 
payment  of  the  sums  received,  the  amount  thereof  being  allowed 
by  the  Governors  of  the  said  Bounty  for  the  time  being,  and  should 
retain  the  balances  in  his  hands  until  he  should  be  otherwise 
ordered  by  competent  authority. 

We  think  it  extremely  probable  that  the  Legislature  in  framing 
this  Act  contemplated  the  appropriation  of  all  the  intermediate 
profits  of  the  vacant  canonry  or  prebend  by  a  future  enactment, 
and  intended  itself  thereby  to  create  the  competent  authority  to 
dispose  of  the  proceeds  in  the  hands  of  the  treasurer  of  Queen 
Anne's  Bounty,  making  him  a  sort  of  lay  canon  in  the  meantime. 
[  *9l  ]  But  this  competent  authority  it  did  not  *give,  until  a  new  state  of 
things  had  arisen,  and  the  statute  1  &2  Yict.  c.  108,  enabling  the 
Grown  to  appoint  the  plaintiff,  had  been  acted  upon  by  making 
that  appointment.  We  think  that  he,  when  appointed,  was  placed 
in  precisely  the  same  situation  as  he  would  have  been,  had  he  been 
appointed  by  the  Grown  under  the  fourth  section  of  the  5  &  6 
Will.  IV.  c.  30,  which  reserved  the  right  of  the  Grown  so  to  appoint ; 
and  before  the  subsequent  restraining  statute,  6  &  7  Will.  IV.  c.  67^ 
he  would  have  been  entitled  to  all  the  profits  of  the  separate  estate 
of  the  prebend  under  28  Hen.  VIII.  c.  11 ;  and  such  part,  if  any,  of 
the  profits  received  by  the  defendant  as  arose  from  that  separate 
estate  we  think  he  might  recover.  We  entirely  agree  in  the  judg- 
ment of  the  Gourt  of  Queen's  Bench,  and  the  reason  assigned  by 
Lord  Dbnman  for  that  judgment.  The  Gourt  of  Queen's  Bench 
proceeded  on  the  assumption  that  the  profits  of  the  canonry  or 
prebend  were  those  of  the  corpus  to  which  the  plaintiff  would 
have  been  entitled  under  the  statute  of  Hen.  VIII. :  and,  on  that 
assumption,  we  think  the  judgment  was  right. 

But  we  are  of  opinion  that  he  was  not  entitled  to  any  part  of  the 
profits  of  the  estate  of  the  corporation  aggregate  of  Dean  and 
Ghapter,  which  that  body  paid  over  to  the  defendant,  in  pursuance 
of  the  Act  5  &  6  Will.  IV.  c.  30.  If  these  profits  had  remained  in 
the  hands  of  the  Dean  and  Ghapter,  it  does  not  appear  on  this 
record  that  the  canon  or  prebendary  would  have  been  entitled  to 
them  under  the  stat.  28  Hen.  VIII.  c.  11. 

By  that  statute,  he  would  have  had  an  undoubted  right  to  all  the 
profits  of  the  separate  estate  of  the  prebend  or  canonry,  and  also 
probably,  to  all  the  share  of  the  joint  profits,  that  he  could  show 
belonged  of  right  and  by  the    foundation  of   the   church   or   by 
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prescription  to  the  newly-appointed  canon  or  prebendary.  But  *the  Repton 
share  of  profits  of  the  corporation  aggregate,  which  the  members  Hodgson. 
had  a  power  to  dispose  of  according  to  their  will  and  pleasure,  or  [  •92  ] 
which  by  the  foundation  or  by  prescription  the  aggregate  body  was 
boand  to  appropriate  to  the  fabric  of  the  church  or  any  other 
prescribed  purpose,  would  not  belong  to  the  newly-appointed  canon 
or  prebendary.  The  latter  point  appears  to  be  perfectly  clear, 
independently  of  the  authority  of  Godolphin  (Bepertorium  Ganoni- 
com)  52,  and  2  Bum's  Ecclesiastical  Law,  92  (9th  edit.)  Does 
then  the  Act  5  &  6  Will.  IV.  c.  80,  make  any  difference  ?  We  think 
not.  The  corporation  aggregate  is  bound  by  that  statute  (sec.  1)  to 
pay  to  the  treasurer  of  Queen  Anne's  Bounty,  not  merely  the  profits 
of  the  corpus  of  the  canonry  or  prebend,  but  also  that  portion  of  the 
profits  belonging  to  the  aggregate  body  to  which  the  former  canon 
or  prebendary,  if  he  had  remained  in  possession,  would  have  been 
entitied. 

It  is  contended  that  the  part  of  the  profits  falling  under  the 
description  was,  by  the  payment  to  the  treasurer,  appropriated  by 
the  corporation  aggregate  to  the  canonry  or  prebend,  in  the  same 
way  as  if  the  aggregate  body  had  voluntarily  made  an  addition  by 
way  of  donation  to  that  amount,  to  the  canonry  or  prebend.  In  this 
we  do  not  concur.  The  payment  is  made  compulsorily  by  the  Act 
of  Parliament ;  and  the  obedience  to  the  statute  is  no  appropriation. 
The  amount  paid  is  made  part  of  a  fund  thereby  set  apart  and 
rendered  subject  to  the  provisions  of  the  Act,  and  no  more ;  and  the 
right  to  it  depends  on  the  construction  of  those  provisions. 

In  the  answer  to  the  fourth  question  also,  all  the  Judges  who  heard 
the  argument  concur ;  and  I  have  to  state  our  opinion,  that  if  the 
plaintiff  in  error  was  entitled  *to  any  part  of  the  2,952Z.  0«.  2d.,  in  [  *93  ] 
the  hands  of  the  defendant  at  the  time  of  the  plaintiff's  appointment, 
he  is  still  entitled  to  recover  the  same,  notwithstanding  the  enact- 
ment of  the  statute  8  &  4  Vict.  c.  118.  Supposing  that  the  order 
of  the  Commissioners  pursuant  to  that  statute,  and  the  payment  in 
obedience  to  it  to  the  Commissioners,  would  have  constituted  a 
defence,  it  would  not  be  available  under  the  general  issue.  The 
defence  should  have  been  pleaded  specially. 

As  to  the  answer  to  be  given  to  the  third  of  your  Lordships' 
questions,  the  Judges  are  not  agreed,  my  brother  Erle  being  of 
a  different  opinion  from  the  rest  of  the  Judges  who  heard  the 
argument.  I  have  to  state  therefore,  that,  in  the  opinion  of  all 
the  Judges  except  my  brother  Eble,  it  does  not  sufficiently  appear 
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iiKPTON      upon  this  special  verdict,  that  the   whole  or  any  part   of  the 

HoDusoN.     2,952Z.  08.  2d.  therein  mentioned,  arose  from  property  held  in  right 

of  such  canonry  or  prebend  as  the  coi-pus  belonging  thereto,  or  was 

a  share  of  the  profits  of  the  estate  of  the  aggregate  body  to  which 

he,  as  newly  appointed  canon  or  prebendary,  was  legally  entitled. 

The  finding  of  the  jury  is,  that  the  treasurer  of  the  Governors  of 
the  Bounty  of  Queen  Anne,  in  pursuance  of  the  said  statute  passed 
in  the  6  Will.  IV.,  had  since  that  time,  and  until  the  appointment 
of  the  plaintiff,  received  the  profits  of  the  said  canonry  or  prebend, 
and  that  he  had  in  his  hands  2,952Z.  Os.  2d.,  being  the  net  profits  of 
the  said  canonry  or  prebend  for  the  period  between  the  death  of  the 
predecessor  of  the  plaintiff,  and  the  appointment  of  the  plaintiff  his 
successor. 

We  all,  except  my  brother  Erle,  think  that  the  true  construction 
of  this  finding  is,  that  the  defendant  received  that  sum  under  the 
statute  as  the  Parliamentary  fund  set  apart  by  that  statute,  and 
r  *^^  ]  subject  to  its  operation,  *being  either  the  profits  of  the  separate 
estate,  or  coiyus,  or  the  share  of  the  profits  of  the  aggregate  estate, 
which  the  deceased  predecessor  would  have  been  entitled  to  had  he 
lived,  or  the  newly-appointed  canon  or  prebendary  would  be  entitled 
to,  or  a  sum  composed  of  all,  some,  or  one  of  the  said  amounts. 

On  that  construction  the  Court  would  not  be  justified  in  con- 
cluding that  any  part  of  that  fund  was  the  profits  of  the  coiyusy  or 
such  profits  as  the  new  canon  or  prebendary  was  in  any  way  entitled 
to,  being  the  only  sum  which  the  plaintiff  in  error  had  a  right  to 
recover ;  nor,  if  it  could  so  conclude,  is  the  amount  ascertained  so 
that  the  Court  could  give  a  judgment  for  it. 

But,  at  all  events,  it  is  uncertain  whether  the  meaning  of  the 
finding  is  that  which  I  have  stated  or  not,  and  the  uncertainty 
renders  it  impossible  for  the  Court  to  give  judgment  upon  it. 

Erle,  J. : 

It  appears  to  me  also  that  the  answer  to  the  first  question  of  your 
Lordships  should  be  in  the  afl5rmative.  "The  profits  of  the 
canonry  or  prebend"  are  an  apt  expression  for  the  profits  to 
which  the  holding  of  the  canonry  or  prebend  is  a  title,  and  are 
equivalent  to  the  expression  "profits  belonging  to  the  canonry 
or  prebend,"  which  by  the  28  Hen.  VIII.  c.  11,  are  expressly 
given  to  the  successor. 

If  the  question  assumes  that  the  Dean  and  Chapter  receive  profits 
belonging  to  that  corporation  aggregate,  and  give  portions  thereof 
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by  division  to  individuals  who  for  the  time  are  prebendaries  or       Rbpton 

canons,  who,  as  such  prebendary  or  canon,  have  no  other  legal     iionasoN. 

right  thereto  than  by  the  donation  of  the  corporation  aggregate, 

and  that  profits   from   this   source  were  in  the  ^hands  of  the       [  *9»  ] 

treasurer  of   Queen  Anne's  Bounty,   I  beg  to  state,  that  in  my 

understanding  they  are  not  "  profits  of  the  canonry  or  prebend," 

and  that  the  question  does  not  extend  to  them  for  that  reason. 

I  concur  with  the  other  learned  Judges  in  the  answer  to  the 
second  question. 

In  answer  to  the  third  question,  I  have  to  submit  to  your 
Lordships,  that  it  sufficiently  appears  from  the  special  verdict  that 
the  sum  here  mentioned  arose  from  property  held  in  right  of  such 
canonry  or  prebend. 

As  in  this  answer  I  differ  from  the  other  learned  Judges,  I  have 
to  state  to  your  Lordships  the  grounds  of  my  opinion,  and  I  will 
endeavour  to  do  so  with  conciseness,  and  with  that  view  will  omit 
all  reference  to  any  point  of  the  special  verdict  not  relating  to  the 
present  inquiry. 

I  would  beg  to  premise,  first,  that  the  28  Hen.  VIII.  c.  11,  gives 
to  the  successor  a  right  to  profits  from  ecclesiastical  as  well  as 
temporal  sources,  and,  in  respect  of  temporal  property,  a  right  to 
profits,  whether  accruing  to  the  canonry  severally  or  jointly, — ^in 
short,  all  profits  to  which  the  holding  of  the  canonry  is  a  title ;  and 
that  I  understand  your  Lordships'  question  to  describe  the  profits  com- 
prised within  the  28  Hen.  VIII.  c.  11,  where  it  mentions  "property 
held  in  right  of  such  canonry  as  the  corpus  thereof."    I  would  also 
premise,  secondly,  that  the  statute  4  &  6  Will.  IV.  c.  80,  gives  to 
the  treasurer  of  Queen  Anne's  Bounty  a  right  to  receive  not  only 
profits  comprised  within  the  28  Hen.  VIII.  c.  11,  but  also  profits  to 
which  the  holding  of  the  canonry  may  not  be  a  title,  namely, 
profits  arising  from  divisions  by  the  Deans  and  Chapters  as  before 
described,  and  which,  if  no  vacancy  ^had  occurred,  the  predecessor       [  *96  ] 
continuing  in  the  canonry  would  have  received. 

I  would  beg  attention  to  the  context  of  the  special  verdict,  which 
appears  to  have  been  framed  for  the  purpose  of  raising  this  ques- 
tion of  law ;  namely,  whether  the  right  to  the  profits  given  to  the 
successor  by  28  Hen.  VIII.  c.  11,  was  taken  away  by  4  &  5  Will.  IV. 
c.  80 ;  and  for  the  more  clear  and  full  statement  of  this  question 
of  law  I  would  beg  to  refer  to  the  report  of  this  case  in  the  7th 
Queen's  Bench  Beports,  95. 
If  the  special  verdict  is  analysed  with  reference  to  this  purpose. 
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Repton      it  will  be  found  to  contain  both  the  facts  which  are  essential  to  a 
HoDosoN.     verdict  for  the  plaintiff,  without  which  there  would  be  no  question 
for  the  jury ;  and  also  the  facts  essential  for  the  defendant  which 
raise  the  question  of  law  above  mentioned. 

Thus  it  is  found  that  the  defendant  received  the  "  profits  of  the 
canonry  "  during  the  vacancy,  that  the  plaintiff  was  the  successor, 
and  that  the  profits  were  money.  Each  of  these  facts  is  essential 
for  the  plaintiff,  and,  together,  they  would  entitle  the  plaintiff  to  the 
verdict,  unless  answered.  It  is  also  found  that  the  defendant, 
as  treasurer  of  Queen  Anne's  Bounty,  in  pursuance  of  the  statute 
5  &  6  Will.  rV.  c.  SO,  received  the  profits  of  the  canonry,  and  that 
the  plaintiff  demanded  them  in  the  manner  set  forth  ;  and  thus  the 
question  of  law  is  raised  on  which  the  entry  of  the  verdict  is  to 
depend.  The  amount  of  damages  is  added  in  case  the  Court  should 
adjudge  the  verdict  to  be  for  the  plaintiff;  and  for  that  purpose  the 
amount  of  the  net  profits  is  stated,  but  in  respect  thereof  no  question 
is  referred  to  the  Court.  This  verdict  was  adjudged  to  be  insufficient, 
[  *97  ]  because  it  did  not  find  the  nature  and  *source  of  the  profits  received. 
But  I  have  to  submit  that  their  nature,  and  the  source  whence  they 
are  derived,  are  only  material  for  deciding  whether  they  are  profits 
of  the  canonry  or  not,  that  the  jurors  may  dispose  of  that  question 
of  fact,  if  they  choose,  without  referring  it  to  the  Court ;  that  they 
have  done  so ;  and  that  the  finding  the  profits  received  to  have  been 
"  the  profits  of  the  canonry  "  is  appropriate  and  decisive. 

It  is  certain  that  the  framers  of  the  verdict  must  have  intended 
to  find  that  the  profits  received  were  profits  within  the  provisions 
of  the  28  Hen.  YIII.  c.  11 ;  for  unless  that  fact  was  established,  the 
case  for  the  plaintiff  failed  entirely,  and  there  would  be  no  question 
of  law  to  be  decided.  They  have  used  the  words  which  are 
adapted  to  give  effect  to  that  intention ;  and  it  is  contrary  to  every 
rule  to  construe  "  profits  of  the  canonry "  to  mean  something 
different  from  profits  of  the  canonry,  when  the  context  shows 
they  were  used  in  their  proper  sense. 

Indeed  the  expression  "  profits  of  the  canonry,"  so  far  from  being 
liable  to  the  objection  of  insufficiency,  appears  to  me  to  be  as  clear 
and  free  from  ambiguity  as  any  which  jurors  could  properly  be 
supposed  to  use. 

They  would  be  going  beyond  their  province,  and  be  undertaking 
the  construction  of  statutes,  if  they  found  the  profits  of  the  canonry 
to  be  such  as  came  within  the  provisions  of  28  Hen.  VIII.  c.  11,  or 
if  they  found  the  profits  to  be  profits  of  the  canonry,  and  were  to 
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add  that  they  did  not  include  in  this  finding  profits  of  which       Kepton 

the  receipt  might  be  authorized  by  5  &  6  Will.  17.  c.  80,  but     Hodgson. 

which  are  not  profits  of  the  canonry.    And,  if  I  may  be  permitted 

to  compare  the  terms  used  in  your  Lordships'  question  with  the 

terms  used  in  the  verdict,  I  submit,  that  the  statute  28  Hen.  VIII. 

c.  11,  ^might  be  construed  to  comprehend  other  profits  than  those       [  *98  ] 

"  from  property  held  in  right  of  a  canonry  as  the  corpys  thereof ;  " 

that  this  description,  if  clear  to  a  legal  mind,  is  more  technical  than 

is  fitted  for  a  jury ;  that  a  direction  to  the  jury  in  the  terms  of  your 

Lordships'  question  would  be  open  to  exception  on  the  part  of  the 

plaintiff  as  too  restricted ;  and  that  the  terms  of  the  present  verdict 

would  not  be  improved  by  exchanging  them  for  the  terms  of  the 

question. 

The  Court  of  Exchequer  Chamber  appears  to  have  formed  the 
opinion  that  the  verdict  was  insufficient,  because  the  finding  is, 
that  the  defendant,  ''in  pursuance  of  the  statute  4  &  5  Will.  lY.,'* 
received  the  profits  of  the  canonry  ;  and  as  that  statute  extends  to 
profits  which  may  not  be  profits  of  the  canonry,  the  Court 
inferred  that  the  jury  may  have  included  under  profits  of  the 
canonry  what  are  not  profits  of  the  canonry. 

But  the  attributing  to  the  act  of  receiving, ''  that  it  was  in  pursuance 
of  the  statute,"  is  not  attributing  any  quality  to  the  object  received. 
The  act  of  receiving  may  be  qualified  either  in  respect  of  the 
authority  under  which  it  is  done,  or  otherwise;  but  the  thing 
received  is  not  therefore  qualified  or  altered  thereby.  It  was 
material  and  sensible  to  find  that  the  receipt  was  in  pursuance 
of  the  statute,  because  the  question  of  law  would  not  otherwise  be 
raised ;  but  to  suppose  therefore  that  the  framers  of  the  verdict 
meant  to  find  that  the  profits  were  in  pursuance  of  the  statute,  is 
to  suppose  what  the  language  used  does  not  authorize,  and  to 
impute  a  confusion  for  which  there  is  no  ground.  The  context 
is  not  wanted  to  fix  the  meaning  of  the  term  ''  profits  of  the 
canonry."  Still,  if  the  context  is  resorted  to  for  this  purpose,  it 
tends  to  a  conclusion  ^opposite  to  that  of  the  Court  below ;  for  [  *9^  ] 
the  verdict  recites  the  statute  of  the  5  &  6  Will.  IV.  c.  80,  in  part, 
before  it  finds  that  the  receipt  was  in  pursuance  thereof ;  and  the 
part  recited  relates  to  the  profits  of  the  canonry,  and  the  part 
omitted  relates  to  the  other  profits.  This  affords  a  presumption 
that  the  verdict  was  intended  to  be  confined  to  the  profits  of  the 
canonry,  those  alone  being  relevant  to  the  question  to  be  raised. 

There  remains  one  test  to  which  I  would  refer,  as  showing  the 


^6  1850.    H.  L.    8  H.  L.  C.  99—100.  [r.b. 

repton  sufficiency  of  the  present  verdict.  If  the  new  trial  be  supposed  to 
Hodgson,  take  place,  and  the  defendant  to  prove  that  he  received  this  money 
from  the  Dean  and  Chapter  (the  extrinsic  fact  which  was  suggested 
in  the  argument  in  the  Exchequer  Chamber),  and  the  plaintiff  to 
prove  that,  either  by  the  endowment  of  the  Chapter  or  canonry,  or 
by  the  statutes  of  the  Chapter,  if  they  have  received  confirmation 
in  Parliament,  or  by  some  other  way,  the  Dean  and  Chapter  were 
under  legal  obligation  to  divide  and  assign  a  share  to  each  canonry, 
the  question  would  be, — ^Whether  the  sum  so  divided  was  "  a  profit 
of  canonry  ?"  If  the  jurors  should  dispose  of  it  as  fact,  they  will 
either  affirm  or  deny  that  "  it  is  a  profit  of  the  canonry."  If  they 
find  specially  the  facts  of  title,  the  question  for  the  Court  will  be 
the  same.  The  new  trial  therefore  will  not  be  to  remove  an 
ambiguity  in  the  present  verdict,  but  to  give  the  defendant  an 
opportunity  either  to  adduce  fresh  evidence,  or  to  have  the  effect  of 
the  former  evidence  reconsidered,  and  so  to  try  whether  the  second 
jury  will  affirm  that  which  the  first  jury  affirmed.  If  I  am  right  in 
suggesting  that  this  would  be  the  course  of  a  new  trial,  it  shows 
that  the  endeavour  is  for  a  contradictory  verdict,  not  for  an  explana- 
[  ♦lOO  ]  tory  finding,  and  so  shows  that  the  present  *verdict  is  sufficient. 
Therefore,  both  because  the  meaning  of  the  verdict  can  be  gathered 
clearly  from  the  language  and  from  the  context,  and  because  the 
grounds  of  objection  that  have  been  assigned  appear  unfounded,  I 
have  felt  obliged  to  give  the  answer  before  stated  to  your  Lordships' 
third  question. 

My  answer  to  the  fourth  question  is  the  same  as  that  of  the  other 
Judges. 

1850.        Lord  Brougham: 

July  5. 

—  This  case,  which  is  no  doubt  a  very  hard  one  against  the  plaintiff 

in  error,  a  prebendary  of  the  neighbouring  cathedral,  was  heard 
before  your  Lordships  in  the  session  before  the  last,  when  you  had 
the  valuable  assistance  of  the  learned  Judges  who  have  since 
delivered  their  opinions  upon  it.  The  Judges,  who  were  nine  in 
number,  differed  among  each  other.  Eight,  who  agreed  in  opinion, 
delivered  their  opinion  by  Mr.  Baron  Parke,  following  a  new 
arrangement  which  has  been  made  of  late  years,  when  the  Judges 
differ,  if  they  do  not  differ  very  much.  If  there  is  a  great  number 
on  one  side  and  only  one  on  the  other,  the  opinions  of  the  former 
are  declared  by  one  of  their  number.  In  this  case  Mr.  Baron 
Parke  was  the  senior  Judge  of  those  who  agreed  together,  and 
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instead  of  all  the  other  Judges  giving  their  opinions  seiiatwif       Rbpton 
according  to  the  former  practice,  which  was  an  inconvenient  and     hodgsok. 
cambrous  mode  of  proceeding,  because  where  there  was  one  Judge 
oneway,  and  eleven  the  other,  we  had  to  hear  twelve  arguments,  all 
necessarily  on  one  side,  and  almost  the  same  the  one  as  the  other ; 
we  now  only  hear  the  conflicting  opinions. 

Mr.  Baron  Pabkb  delivered  the  opinions  of  the  eight  ^learned       [  *ioi  ] 
Judges ;  Mr.  Justice  Erle  gave  a  different  opinion  on  one  of  the 
questions  put  to  them. 

This  case  originally  came  before  the  Court  of  Queen's  Bench,  and 
there  was  a  decision  given  in  favour  of  Mr.  Bepton,  under  peculiar 
circumstances,  which,  in  justice  to  that  Court,  I  am  now  about  to 
state.  It  then  went,  by  writ  of  error,  to  the  Exchequer  Chamber, 
where  the  judgment  of  the  Court  of  Queen's  Bench  was  reversed. 
A  writ  of  error  was  then  presented  to  this  House,  and  here  the 
matter  was  fully  and  ably  argued  by  very  learned  counsel.  The 
learned  Judges  gave  their  opinions  in  this  way.  Mr.  Baron  Parke, 
on  behalf  of  seven  other  Judges  and  himself,  gave  an  opinion  to 
your  Lordships  in  favour  of  the  judgment  of  the  Court  of  Exchequer 
Chamber.  Mr.  Justice  Erle  gave  his  opinion  to  the  same  effect 
witlf  the  other  Judges  upon  three  of  the  four  points,  but  he  differed 
from  them  upon  one  point,  and  that  was  the  important  point  for  Mr. 
Bepton.  Under  these  circumstances  we  were  placed  in  this  dilemma. 
We  bad  to  consider  the  opinion  of  the  Court  of  Exchequer  Chamber 
against  that  of  the  Queen's  Bench,  never  more  ably  filled  by 
Judges  than  it  was  at  that  moment.  I  found,  in  this  state  of  things, 
one  circumstance  which  greatly  relieved  my  anxiety.  I  found  that 
two  of  the  learned  Judges  of  the  Court  of  Queen's  Bench,  Mr. 
Justice  Patteson  and  Mr.  Justice  Coleridge,  were  present  at  the 
argument  here,  and  that  they  changed  their  former  opinions  and 
joined  in  the  affirmance  of  the  judgment  of  the  Exchequer 
Chamber. 

This  change  of  opinion  was,  no  doubt,  a  manifestation  of  candour 
which  might  have  been  expected  from  any  of  the  learned  Judges, 
but  it  was  also  to  be  expected  that  if  they  had  changed  their 
opinions  they  *should  make  some  remarks  on  the  causes  of  that  [  *'02  ] 
change.  As  they  have  not  done  so,  but  have  merely  concurred 
with  the  other  Judges,  I  was  led  to  inquire  how  the  fact  was,  and 
it  turns  out  that  a  great  mistake  took  place  in  the  Court  of  Queen's 
Bench  in  the  manner  of  preparing  the  special  case — for  it  was  not 
a  special  verdict  at  first — ^but  was  turned'  into  a  special  verdict, 
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repton  according  to  the  leave  usually  given,  before  it  went  to  the  Exchequer 
Hodgson.  Chamber.  At  that  time  a  very  important  circumstance  took  place 
which  throws  great  light  upon  the  whole  matter,  and  relieves  me 
from  all  anxiety  in  now  adopting  the  opinion  of  the  majority  of 
the  learned  Judges,  and  giving  my  judgment  in  favour  of  the 
reversal  by  the  Exchequer  Chamber  of  the  decision  of  the  Court  of 
Queen's  Bench. 

Mr.  Justice  Pattbson  perceived  that  there  was  an  omission  in  the 
case,  and  he  pointed  it  out  to  the  learned  counsel  engaged  in 
arguing  it.  One  question  in  the  case  was  with  respect  to  the  con- 
struction to  be  put  upon  the  statute  of  Hen.  YIII.,  but  it  was 
chiefly  desired  by  the  parties  to  have  a  construction  put  upon  the 
modern  Acts  that  affected  the  subject-matter  in  dispute.  Then  it 
was  that  Mr.  Justice  Fatteson  felt  that  the  statement  of  the  case 
was  defective,  for  it  did  not  show  whence  the  profits  in  question 
(the  whole  was  a  question  of  profits)  whence  the  profits  of  the 
prebend  were  derived,  whether  they  were  part  of  the  general  funds 
of  the  Chapter,  or  whether  they  belonged  to  the  corpus  of  the 
particular  prebend  held  by  Mr.  Repton,  if  there  was  such  a  cotyus, 
but  which  Mr.  Justice  Fatteson  was  quite  aware  there  was  not, 
and  that  might  make  a  great  difference,  said  he,  with  respect  to  the 
statute  of  Hen.  YIII.  The  learned  counsel  for  the  defendant,  Mr. 
[  *103  ]  Hodgson,  answered  **  We  do  not  mean  to  *  raise  that  point,  we  want 
the  construction  to  be  put  on  the  modern  Acts  as  to  suspending  the 
filling  up  of  the  stalls  at  Westminster  for  the  chaplains  of  the 
House  of  Commons,"  and  so  forth.  "  We  admit,"  said  Sir 
Frederick  Thesigei',  who  was  counsel  for  Mr.  Hodgson,  the  present 
defendant  in  error,  **  we  admit,  for  the  purpose  of  this  case,  that 
but  for  these  modern  Acts  the  profits  would  have  belonged  to  Mr. 
Bepton,  under  the  stat.  of  Hen.  VIII." 

Now,  Mr.  Justice  Fatteson  takes  some  blame  to  himself,  or 
rather  to  the  Court,  and,  I  think,  justly,  for  not  insisting  on  the 
case  being  exclusively  decided  on  the  construction  of  the  modem 
Acts,  and  for  not  expressly  in  the  judgment  noticing  that  the  other 
point  was  admitted  by  the  counsel  for  Mr.  Hodgson.  This,  however, 
was  not  done,  and  the  case  was  then  turned  into  a  special  verdict, 
and  then  it  went  to  the  Court  of  Exchequer  Chamber,  where  a 
great  part  of  the  argument  turned  upon  the  point  which  had  been 
defectively  stated  in  the  case  at  the  time  of  the  argument  in  the 
Court  of  Queen's  Bench.  In  the  Court  of  Exchequer  Chamber  it 
was  thought  that  the  special  verdict  was  defective  for  not  stating 
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whence  the  profits  arose,  and  a  venire  de  novo  was  therefore  awarded,      Rbptok 

and  with  that  opinion  I  entirely  agree.    I  think  that  the  verdict     hoi^son. 

was  defective  in  that  respect,  and  that  it  ought  originally  to  have 

stated  that  matter,  or  ought  to  have  been  amended  when  that  defect 

was  first  discovered  and  pointed  out.     The  first  question  put  to  the 

learned  Judges  here  was,  **  Whether  Mr.  Bepton  was  entitled  to  the 

net  profits  of  the  prebend,  from  whatever  source  or  fund  such 

profits  may  have  arisen ;  "  but  the  second  question  speaks  of  such 

net  profits  as  constituting  the  corpus  of  the  prebend,  and  the  third 

qaestion  asks  whether  it  ^sufficiently  appears,  on  the  face  of  the      [  *104  ] 

special  verdict,  that  the  property  claimed,  or  any  part  of  it,  was 

held  in  right  of  the  prebend  as  the  corpus  belonging  thereto.    Now 

the  facts  stated  in  the  special  verdict  do  not  enable  us  to  answer 

these  questions.    Under  these  circumstances,  I  need  not  go  into  the 

whole  question  argued  at  this  Bar.    It  is  sufficient  for  me  to  say, 

that  if  that  point  had  been  raised  in  the  Court  of  Queen's  Bench 

upon  the  statute  of  Hen.  YIII.,  instead  of  being  abandoned  by 

Sir  Frederick  Thesiger,  Mr.  Justice  Pattbson  at  once  says  that  he 

should  have  had  no  doubt,  nor  would  the  rest  of  the  Court  have 

had  any  doubt  whatever,  in  deciding  against  Mr.  Bepton.    That  is 

the  statement  which  Mr.  Justice  Fatteson  makes,  and  it  is  most 

valuable,  for  it  removes  all  anxiety  from  my  mind,  because  it  now 

appears  that  there  is  no  real  difference  between  the  two  Courts  upon 

the  construction  of  the  statutes,  but  that  the  point  decided  in  the 

Coort  of  Exchequer  Chamber  never  was  raised,  that  is,  not  conten- 

tiously  raised,  in  the  Court  of  Queen's  Bench. 

I  have,  therefore,  no  hesitation  in  saying,  that,  with  the  exception 
of  the  difference  of  opinion  on  the  part  of  Mr.  Justice  Erlb,  there 
is  no  difference  of  opinion  amongst  the  learned  Judges.  My  mind 
goes  entirely  with  them.  I  agree  with  the  judgment  of  the  Court 
of  Exchequer  Chamber,  and  with  what  would  have  been  the  judg- 
ment of  the  Court  of  Queen's  Bench,  had  the  point  been  raised  as 
it  ought  to  have  been,  before  that  Court  disposed  of  it.  I  therefore 
have  no  hesitation  in  recommending  your  Lordships  to  affirm  the 
judgment  of  the  Court  of  Exchequer  Chamber.  I  do  so  with  the 
greatest  reluctance  and  pain  on  account  of  Mr.  Bepton ;  it  is  a  hard 
case  upon  him.  There  has  been  a  great  error  committed  by  the 
mode  in  which  the  Act  of  Parliament — one  ♦of  the  modern  Acts —  [  •los  ] 
has  been  drawn  up.  It  is  clearly  contrary  to  what  was  the  inten- 
tion of  the  framers  of  that  Act,  that  it  should  have  been  so  drawn 
up.    Mr.  Bepton  has  been  the  victim,  to  a  large  amount,  of  this 
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blundering  legislation,  upon  a  most  important  subject,  and  I  cannot 
help  entertaining  the  hope  that  substantial  justice  will  be  done  to 
that  reverend  and  most  excellent  person,  and  that  he  will  be  com- 
pensated, as  he  ought  to  be,  out  of  the  proper  fund,  for  what  he  has 
lost  by  the  errors  of  others,  and  not  by  his  own  fault.  Considering 
the  hardship  of  the  case,  I  shall  say  nothing  about  costs  at  present. 
It  is  a  case  of  peculiar  hardship.  I  never  knew  a  harder  case,  and 
Lord  Lyndhurst  entirely  agrees  with  me.  He  has  looked  into  the 
case,  and  he  thinks  it  the  hardest  that  ever  came  before  him, 
judicially  or  otherwise.  The  case  was,  as  Mr.  Justice  Pattesok 
states  it  in  his  letter  (Mr.  Hugh  Hilly  one  of  the  counsel,  represent- 
ing the  Commissioners,  being  present  at  the  judgment,  assented), 
and  I  shall  not  fail  to  represent  the  circumstances  in  the  proper 
quarter.  There  is  no  blame  attaching  to  the  counsel  for  Mr.  Hodg- 
son in  the  Queen's  Bench,  for  there  the  object  was  to  obtain  a 
decision  on  the  construction  of  the  modem  Acts  of  Parliament,  but 
the  consequences  of  what  then  occurred  have  been  very  hard  on 
Mr.  Bepton. 

Judgment    of    the     Court    of    Exchequer    Chamber 
affiimed. 


1849. 

March  6,  8, 

12. 

1860. 
July  9. 

Lord 

B BOUGH AM. 

[IOC] 


SOPHIA  BAKER  v.  MARTIN  TUCKER. 

(3  H.  L.  C.  106—131.) 

A.  devised  lands  in  trust  for  J.  B.,  a  reputed  son,  for  his  life,  and,  after 
his  decease,  for  and  to  his  first  and  every  other  son  successively  in  tail  male, 
and  in  default  of  such  issue  to  his  daughter  or  daughters,  to  hold  to  them,  if 
more  than  one,  and  their  heirs,  as  tenants  in  common ;  and,  in  default  of 
issue  of  the  said  J.  B.,  to  and  for  the  testator's  right  heirs : 

Held,  that  J.  B.  took  only  an  estate  for  life,  and  that  no  remainder  in  tail 
to  him  could  be  implied  after  the  limitation  to  the  daughters. 

The  question  in  this  appeal  related  to  the  construction  of  a 
devise  of  real  estates  contained  in  the  will  of  Henry  Baker^  Esq., 
late  of  the  Farm,  in  the  county  of  Kilkenny.  By  that  will,  dated 
in  April,  1821,  the  testator  gave  and  devised  all  his  estates  and 
property  in  lands,  of  what  nature  or  kind  soever,  and  all  his 
personal  property  of  every  kind,  to  Charles  Kendal  Bushe,  Esq., 
his  heirs,  executors,  administrators,  and  assigns,  upon  the  following 
trusts :  first,  as  to  his  personal  estate,  to  pay  thereout  all  his  dehts 
and  legacies,  and  pay  the  residue,  if  any,  to  the  testator's  reputed 
son,  John  Baker,  his  executors,  administrators,  and  assigns ;  and, 
as  to  his  real,  freehold,  and  chattel  or  other  property  in  lands,  in 
trust,  in  the  first  place,  to  raise  and  pay  thereout  such  of  his  debts 
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and  legacies  as  his  personal  property,    if   deficient,  should  be       bakkb 
insufficient  to  discharge ;  and,  secondly,  to  raise  and  pay  thereout      tdokeb. 
two  annuities  of  50/.  each  to  the  testator's  two  reputed  sons, 
Henry  Baker  *and  Arthur  Baker,  during  their  respective  lives.       [  '107] 
The  will  then  proceeded  thus  : 

•*  And,  subject  to  the  above-mentioned  charges  for  debts,  legacies, 
and  annuities  hereby  charged  upon  the  same,  I  declare  that  the 
above  devise  of  all  my  several  properties  in  lands  is  in  trust  for, 
and  I  hereby  devise  the  same  to,  my  above-mentioned  reputed  son 
John  Baker  for  and  during  the  term  of  his  natural  life,  and,  from 
and  after  the  decease  of  the  said  John  Baker,  for  and  to  the  first 
and  every  other  son  of  the  said  John  Baker  lawfully  issuing, 
according  to  seniority  of  age  and  priority  of  birth,  in  tail  male,  and, 
in  default  of  such  issue,  to  the  daughter  or  daughters  of  the 
said  John,  to  hold  to  them,  if  more  than  one,  and  their  heirs, 
as  tenants  in  common,  and  not  as  joint  tenants,  and  in  default 
of  issue  of  the  said  John  Baker,  to  and  for  my  own  right  heirs 
for  ever." 

Powers  were  in  the  will  given  to  the  said  John  Baker,  when  in 
possession  of  the  said  estates,  to  charge  them  with  any  yearly  sum 
not  exceeding  SOOZ.  as  a  jointure  for  such  wife  as  he  might  marry, 
and  with  any  sum  not  exceeding  2,000/.,  as  a  provision  for  the 
younger  children  of  the  marriage,  and  also  to  make  leases  of  the 
whole  or  any  part  thereof,  in  possession  and  not  in  reversion,  at 
the  best  improved  rents,  without  fine  or  other  consideration,  for  a 
term  not  exceeding  three  lives  or  thirty-one  years. 

The  testator  died  in  May,  1822,  without  legitimate  issue,  leaving 
the  reputed  children  in  the  will  named,  surviving,  and  also  the 
respondent  Martin  Tucker,  his  nephew  and  heir-at-law. 

Upon  the  testator's  death,  John  Baker,  as  his  devisee,  entered 
into  possession  of  the  freehold  estates.  In  October,  1825,  he 
married  the  appellant,  and  by  the  settlement  *made  on  the  [  'los  ] 
occasion,  he  charged  the  devised  estates  with  a  yearly  sum  of 
800/.  for  her,  and  with  the  sum  of  2,000/.  for  the  younger  children 
of  the  marriage. 

There  was  no  issue  of  the  marriage. 

In  February,  1844,  John  Baker  executed  and  enrolled  a 
disentailing  deed,  under  the  Act  for  Abolishing  Fines  and 
Recoveries  (l),  reciting  that  he  was  seised  under  the  said  will  of 
an  estate  for  life,  with  remainder  to  his  first  and  other  sons  in 

(1)  4  &  5  Will  IV.  c.  92  (Iriflh). 
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bakbb  succession  in  tail  male,  with  remainder  to  his  daughters  and  their 
TocKBii.  heirs;  with  remainder  to  himself  in  tail-general;  and  he  thereby 
consenting  thereunto  as  protector  to  the  settlement  creating  the 
said  estate-tail,  conveyed  the  devised  estates,  of  which  he  was  then 
tenant  in  tail  as  aforesaid  by  virtue  of  the  said  recited  will,  to  a 
trustee,  to  the  use  of  himself  in  fee. 

John  Baker  died  in  December,  1845,  without  issue,  having  by 
his  will,  dated  in  March,  1844,  left  all  his  freehold  property  and 
other  property  to  the  appellant  for  ever.  She  accordingly  entered 
into  possession  of  the  freehold  estates  devised  by  the  will  of 
the  original  testator,  as  devisee  in  fee  thereof  under  John 
Baker's  will. 

In  March,  1846,  the  respondent  Tucker  filed  his  bill  in  the 
Court  of  Chancery  in  Ireland  against  the  appellant  and  others, 
including  the  other  respondent,  the  administrator  of  Henry 
Baker's  estate,  left  unadministered  by  John  Baker.  The  bill — 
after  stating  to  the  effect  above  stated,  and  charging  that,  although 
the  personal  estate  of  Henry  Baker  was  more  than  sufficient  to  pay 
his  debts  and  legacies,  his  executor,  John  Baker,  did  not  pay  them, 
nor  other  charges  affecting  the  real  estates, — insisted  that  the 
[  *io»  ]  ^disentailing  deed  was  inoperative,  and  void  as  against  the  heir- 
at-law  of  Henry  Baker ;  that  no  other  or  greater  estate  than  an 
estate  for  life  was  by  his  will  given  to  John  Baker ;  and  that,  even 
if  he  had  been  tenant  in  tail,  still  the  deed  would  be  inoperative 
for  barring  the  estate  tail,  and  remainders  expectant  thereon, 
inasmuch  as  no  proper  protector  of  the  settlement  was  joined 
or  consented  thereto.  The  bill  prayed  that  the  trusts  of  Henry 
Baker's  will  as  to  his  real  estates  might  be  carried  into  effect ;  that 
accounts  might  be  taken  of  his  real  and  personal  estates,  and  of 
his  debts  and  legacies ;  that  the  personal  estate  might  be  applied 
in  due  course  of  administration  in  exoneration  of  the  real  estates ; 
that  the  respondent  might  be  declared  entitled  to  the  real  estates 
in  fee  simple,  and  to  the  rents  and  profits  thereof  received  by  the 
appellant  since  the  death  of  John  Baker,  subject  to  the  annuities 
given  by  Henry  Baker's  will,  in  accordance  with  the  trusts 
thereof. 

The  appellant  by  her  answer  said  she  believed  there  were 
judgment  debts  to  the  amount  of  2,000Z.  or  more  charged  on  the 
real  estates,  and  assigned  to  John  Baker,  still  unsatisfied,  and  she 
claimed  under  his  will  to  be  at  all  events  entitled  to  them,  and 
also  to  the  jointure  of  SOOL  a-year  under  her  marriage  settlement. 
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She  also  claimed  to  be  entitled  to  the  fee  and  inheritance  of  the  Baker 
real  estates  by  virtue  of  the  disentailing  deed  and  the  will  of  John  tucker. 
Baker. 

The  LoKD  Chancbllor  of  Ireland,  having  heard  the  cause, 
made  a  decree,  declaring  that  upon  the  true  construction  of  the 
will  of  Henry  Baker,  John  Baker  was  entitled  to  his  real  estates 
for  his  life  only,  and  to  no  greater  estate,  and,  on  his  death  without 
issue,  the  respondent  became  entitled  to  them  in  fee,  and  to  the 
*rents  and  profits  thereof,  as  heir-at-law  of  the  testator,  subject  to  [  *iio  ] 
the  unpaid  debts,  legacies,  annuities,  and  charges  in  the  will 
mentioned,  and  also  to  the  appellant's  jointure.  And  his  Lordship 
referred  it  to  the  Master  to  take  the  accounts  prayed  for  by  the 
bill ;  and  he  declared  that  the  personal  estate  of  the  testator  ought 
to  be  applied  in  payment  of  his  debts  and  legacies,  in  exoneration 
of  the  real  estates. 

The  appeal  was  against  that  decree. 

Mr.  Humphry  and  Mr.  J.  V.  Prior,  for  the  appellant : 

*  *  The  appellant  submits  that  the  words  ''in  default  of 
issue"  must  be  construed  in  their  simple  and  literal  sense  to 
mean  a  general  failure  of  issue;  the  respondent,  the  heir-at-law 
of  the  testator,  contends  that  the  words  do  not  mean  a  general 
failure  of  issue,  but  that  issue  must  be  restricted  to  such  issue 
as  was  before  mentioned.  [They  cited  Cole  v.  Sewell  (0  and 
distinguished  Blackbom  v.  Edgley  (2)  and  Turke  v.  Fr enchain  (3).] 

The  intention  of  the  testator  to  provide  for  all  the  issue  of  John  L 116  ] 
Baker  is  manifest,  and  that  intention  can  be  applied,  and  the 
whole  will  and  ♦all  the  limitations  preserved  by  raising,  by  impli-  [  '117  ] 
cation,  an  estate  tail  in  remainder  in  John  Baker.  A  devise  to 
one  and  his  issue  is  an  estate  tail  in  the  first  taker ;  why  should 
not  a  devise  to  one  for  life  with  limitations  to  certain  of  his  issue, 
and  if  he  should  die  without  issue,  give  him  a  remainder  in  tail  ? 
There  can  be  no  difficulty  in  implying  a  remainder  in  tail  in  the 
tenant  for  life.  [They  disputed  the  accuracy  of  the  report  of 
Blackbom  v.  Edgley,  and  contended  that]  none  of  the  cases  was 
opposed  to  the  claim,  and  many  of  them  were  in  support  of  it,  but, 
without  relying  on  any  of  them,  their  Lordships  would  find  in  the 
plain  reading  of  the  will  sufficient  grounds  for  the  construction 

(1)  81  B.  B.  109  (2  H.  L.  C.  186).  the  judgment,  post,  pp.  57,  59. 

(2)  1  P.  Wms.  600;  fully  stated  in  (3)  2  Dyer,  171. 
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Bakkb       that  John  Baker  took  an  estate  tail.    [Numerous  other  cases  were 
Tdgker.      <iiteA  by  counsel  to  which  it  is  unnecessary  to  refer  here,  since  the 
judgment  fully  deals  with  those  cases  upon  which  the  decision  in 
this  case  ultimately  rested.] 

Mr.  Turner  and  Mr.  Wickem  for  the  respondent : 

The  simple  reading  of  the  limitations  in  this  devise  shows  the 
intention  of  the  testator,  and  suggests  of  course  the  proper  construc- 
tion without  reference  to  any  cases.  The  construction  contended 
for  on  behalf  of  the  appellant  is,  that  the  limitation  to  John  Baker's 
daughters  and  their  heirs  may  be  so  read  that  the  estate  in  fee 
simple,  thereby  clearly  given  to  them,  may  be  cut  down  to  an  estate 
[  *]18  ]  tail,  in  order  to  raise  by  implication  *an  estate  tail  in  remainder  in 
the  tenant  for  life.     There  is  no  precedent  for  that  construction. 

[They  referred  to  the  cases  cited  on  behalf  of  the  appellant  and 
to  other  cases  which  followed  Blackhom  v.  Edgley,  some  of  which 
are  referred  to  and  stated  in  the  following  judgment.] 

[  120  ]  Mr.  Humphry,  in  reply. 

[  123  ]  The  case  stood  over  for  consideration. 

JwZyio.      Lord  Brougham: 

r  J24  ]  ^  hawe  to  call  your  Lordships'  attention  to  the  very  able  and 

elaborate  argument  in  this  case,  last  session,  when  my  noble  and 
learned  friend  (Lord  Cottbnham),  not  now  present,  held  the  Great 
Seal,  and  at  which  I  attended  at  the  close  of  the  argument,  in  conse- 
quence of  the  importance  of  the  question,  more  than  from  feeling 
any  great  doubt  as  to  the  conclusion  at  which  we  ought  to  arrive. 
My  noble  and  learned  friend  and  myself,  at  least  that  is  my  present 
recollection  of  the  matter,  thought  that  it  would  be  better  to  post- 
pone finally  disposing  of  the  question. 

The  case  arose  out  of  a  devise  to  John  Baker  for  life,  remainder 
to  his  first  and  other  sons  in  tail  male,  and  in  default  of  such  issue, 
to  the  daughter  or  daughters  of  John  Baker,  and  if  more  than  one, 
to  them  as  tenants  in  common,  and  in  default  of  issue  of  John  Baker, 
then  over  to  the  right  heirs  of  the  testator.  There  were  powers  of 
jointuring  given  to  John  Baker,  and  of  providing  portions  for  younger 
children,  and  powers  of  leasing. 

Now  the  first  observation  that  arises  upon  the  structure  of  this 
will  is,  that  the  word  "  such  '*  occurs  in  the  limitation,  after  that  to 
John  Baker's  first  and  other  sons  in  tail  male,  *'  and  in  default  of 
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snch  issae"  then  the  daughter  or  daughters  are  let  in;  but  the       baker 

limitation  over,  upon  which  the  case  turns,  is  *'  in  default  of  issue  " 

generally,  to  the  testator's  right  heirs.    It  must  be  observed  that 

this  word  "  issue  "  may  be  taken  as  if  it  had  been  preceded  by  the 

word  ''such,"  because  it  is  clear  that  the  testator  first  gave  the 

property  to  the  first  and  other  sons  in  tail  male,  and  then,  in  default 

of  snch  issue,  to  the  daughters.    Having  by  that  gift  given  it  to  the 

daughters,  he  then  says,  ''  and  in  default  of  issue,"  which  means 

the  whole  issue,  first,  the  issue  of  the  sons,  secondly,  the  issue  of 

the  daughters ;  and  in  *the  latter  case,  in  default  of  the  second,  he       [  *i25  ] 

gives  it  as  if  it  had  been  "  such  issue,"  which  would  be  the  last. 

Therefore  little  will  turn  on  the  consideration  of  the  case  upon 

that  point. 

Now  I  take  it  to  be  clear,  that  a  gift  over  may  affect  the  preceding 

gifts,  if  the  words  used  are  inconsistent  with  those  preceding  gifts 

taking  effect  according  to  the  terms  used  in  describing  them.    But 

in  this  case  it  appears  to  me  that  there  is  no  such  inconsistency  as 

to  let  in  that  modification  from  the  terms  of  the  gift  over  to  the 

terms  of  the  preceding  gifts.    All  the  children  of  John  Baker  are 

provided  for,  first,  the  sons,  then  the  daughters,  and  then  in  default 

of  issue — ^not  on  failure  of  issue,  but  for  want  of  such  issue, — to  the 

testator's  right  heirs :  that  is  to  say,  if  the  prior  gifts  do  not  take 

effect ;  whereas,  if  we  adopt  the  appellant's  construction,  the  gift  in 

tail  male  to  sons  must  be  enlarged  to  an  estate  tail  general,  to  let 

in  daughters  of  sons,  and  the  fee  to  daughters  must  be  cut  down  to 

an  estate  tail,  in  order  to  give  effect  to  the  gift  over. 

Now  the  construction,  which  I  think  the  words  naturally  and 
strictly  bear  when  duly  weighed,  is  entirely  in  accordance  with  the 
current  of  the  decided  cases.  I  shall  not  notice  more  of  those  cases 
upon  this  occasion  than  appears  to  me  to  be  absolutely  necessary, 
some  of  them  being  really,  I  might  almost  say,  on  all  fours  with  the 
present  case.  They  are  illustrated  by  such  a  case,  for  instance,  as 
Turke  v.  Frencham  (1).  That  was  a  gift  to  A.  B.  and  the  heirs 
male  of  his  body,  and  if  he  died  without  issue  of  his  body,  over. 
This  was  held  to  be  an  estate  in  tail  male  to  A.  B.,  and  not  in  tail 
general.  But  if  the  argument  used  here  as  to  the  general  failure 
of  issue,  and  the  want  of  issue  ^generally,  without  specifying  one  [  *126  ] 
particular  kind  of  issue,  were  to  avail,  then  in  Turke  v.  Frencham 
there  ought  to  have  been  an  estate  in  tail  general  given  to  A.  B., 
the  first  taker,  and  not  in  tail-male  to  A.  B.,  and  the  heirs  male  of 

(1)  2  Dyer,  171. 
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Bakeb       his  body,  and  if  he  die  without  issue  of  his  body,  over  generally, 
TucKKB.      without  issue — not  without  issue  male,  but  without  issue  of  his  body. 
Still  it  was  held  not  to  be  an  estate  in  tail  general,  but  an  estate  in 
tail  male. 

I  may  observe  upon  this  subject  that  there  is  the  case  of  Oood- 
right  v.  Dunham  (1),  in  which  there  is  a  great  deal  of  important 
learning,  and  I  would  particularly  refer  to  the  very  able  commentary 
upon  that,  and  two  other  cases,  which  are  considered  with  it 
in  that  justly  celebrated  work  of  Mr.  Feame  'on  Contingent 
Bemainders  (2). 

But  I  now  hasten  to  a  case,  which,  as  it  appears  to  me,  we  must 
set  aside,  and  no  longer  look  upon  as  law,  if  we  decide  contrary  to 
the  opinion  of  the  Court  below,  and  according  to  the  argument  of 
the  learned  and  very  able  counsel  for  the  appellant ;  I  mean  Black- 
horn  V.  Edgley  (s).  Now  that  case  was  commented  upon  at  the  Bar 
in  the  course  of  the  argument,  and  very  ably  commented  upon,  and, 
according  to  my  recollection,  for  it  is  a  long  while  ago,  the  learned 
counsel  for  the  appellant,  feeling  the  pressure  of  that  case,  and  that 
it  stood  very  much  in  their  way,  were  at  great  pains  in  endeavouring 
to  distinguish  it  from  the  present  without  wishing  to  shake  the 
authority  of  that  decision.  I  think,  Mr.  Humphry ^  you  did  not  deny 
the  authority  of  that  case  so  much  as  endeavour  to  show  that  it  had 
not  a  decisive  application  to  the  case  at  Bar  ? 

[  127  ]  Mr,  Humphry : 

I  attempted,  my  Lord,  to  show  that  the  case  was  mis-reported, 
as  your  Lordship  remembers,  and  I  afterwards  obtained  an  extract 
from  the  Begistrars'  Book,  which  showed  that  the  case  had  been 
very  materially  mis-reported. 

Lord  Brougham  : 

I  recollect  you  said  that  there  was  a  doubt  about  the  case.  Never- 
theless we  must  observe  that  if  a  case  has  been  always  supposed  to 
be  of  one  particular  aspect  and  purport,  and  if  that  case  being 
uniformly  supposed  in  subsequent  cases  to  be  such,  has,  as  such, 
ruled  those  subsequent  cases,  it  will  not  do  to  go  back  to  some 
critical  difference  which  may  be  raised  respecting  the  authority  of 
that  case,  because  the  law  may  have  been  settled.  I  will  even  put 
it  upon  a  wrong  view  of  what  that  case  was.    But  I  do  not  think 

(1)  Doug.  264.  (3)  1  P.  Wms,  600 ;  aeepoBt,  pp.  57,  59, 

(2)  Pp.  375—376. 
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the  di£ference  here  was  so  great  as  that.  However,  it  is  enough  Bakkb 
for  me  to  say,  even  independently  of  that  case,  that  my  present  togkbr. 
motion  to  your  Lordships  to  affirm  the  decree  below  does  not  rest 
merely  upon  the  authority  of  decided  cases,  but  upon  the  statement 
which  I  have  made  with  respect  to  the  purport  and  effect  of  the 
gift  itself,  and  the  terms  used  in  that  gift.  And  in  this  I  have  great 
satisfaction  in  finding  that  the  view  which  I  take  is  precisely  the 
same  as  that  taken  by  my  noble  and  learned  friend  who  heard  the 
appeal  with  me,  and  from  whom,  when  I  sent  to  him  a  note  of  my 
opinion  upon  the  case,  and  the  grounds  upon  which  it  proceeded,  I 
received  in  answer  a  complete  confirmation  of  my  opinion,  he 
holding,  in  almost  the  very  words  which  I  had  used,  the  same 
doctrine  as  I  hold. 

In  Blackbom  v.  Edgley,  the  devise  was  to  A.  for  life,  without  waste, 
remainder  to  trustees  to  preserve  contingent  remainders,  remainder 
to  A/s  first  and  other  *sons  in  tail  male,  remainder  to  daughters  in  [  *i*^s  ] 
tail  general,  as  tenants  in  common  and  not  as  joint  tenants,  giving 
jointuring  powers  also  to  A.,  and  if  A.  should  die  without  issue 
generally,  to  B.  and  others,  in  fee.  Now,  Mr.  Humphry ,  do  you 
recollect  whether,  in  looking  at  the  Registrar's  Book,  you  found 
any  other  terms  used  in  which  the  gift  over  was  couched  ? 

Mr,  Humphry: 

Yes,  my  Lord,  and  I  have  a  copy.  The  disposition  over  is  as 
follows :  **  And  in  case  the  said  Hewer  Edgley  should  die  without 
leaving  issue  behind  him,  or  if  such  issue  should  happen  to  die 
without  issue  of  their  respective  bodies,  then  his  will  was  that  his 
said  real  estate,  and  the  estate  to  be  purchased  with  his  personal 
estate,  should  be  so  settled  that  in  case  his  kinswoman  Ann  Edgley 
should  be  then  living,  then  that  she  should  enjoy  the  rents  of  his 
whole  estate  for  her  life,  and  from  her  decease  one  fourth-part 
thereof  was  to  be  enjoyed  by  the  plaintiff  William  Blackbom,  his 
heirs  and  assigns,  one  other  fourth  by  the  plaintiff  Abraham  Black- 
bom, his  heirs  and  assigns,  another  fourth  by  the  plaintiff  Ann 
Jackson,  her  heirs  and  assigns,  and  the  other  fourth  by  Susanna 
Edgley,  the  younger  daughter  of  the  said  Ann  Edgley,  her  heirs 
and  assigns." 

Lord  Bbouoham  : 

It  seems  then  to  describe  the  dying  there,  not  so  much  without 
issue,  as  with  failure  of  issue. 
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Bakbb  Mr,  Humph'y  : 

t, 
TucKBB.  Dying  without  leaving  issue  behind  him,  pointing  to  the  date  at 

the  time  of  his  death.    The  terms  of  the  decree  were  also  very 

material.     The  decree  is  entered  in  the  Registrar's  Book. 

Lord  Brougham  : 

My  note  of  that  case  gives  it,  ''  Held  to  be  an  estate  for  life  in 

A.,  from  antecedent  parts  of  the  devise,  and  not  from  the  gift  over.'* 

[  *^29  ]       The  *Court  thought  that  it  was  not  in  respect  of  the  gift  over,  but 

in  respect  of  the  antecedent  parts  of  the  devise,  and  held  it  to  be 

an  estate  for  life  in  Hewer  Edgley. 

Mr.  Humphry : 

Yes ;  and  your  Lordship  can  see  that  there  was  no  ground  from 
the  ultimate  gift  over,  the  words  being  '*  without  leaving  issue 
behind  him,"  to  contend  for  an  estate  tail,  because  it  did  not  point 
to  the  indefinite  failure  of  issue. 

Lord  Brougham  : 

My  Lords,  the  case  of  Morse  v.  Lord  Ormonde  (1),  which  was  also 
cited,  does  not  bear  a  close  analogy  to  the  present  case,  and,  there- 
fore, I  do  not  so  much  rely  upon  it.  Nevertheless,  that  case 
entirely  adopted  the  principles  laid  down  in  Blackbom  v.  Edgley  ; 
and  then  we  have  the  case  of  Graves  v.  Hicks  (2),  in  the  Court  of 
King's  Bench,  a  very  material  decision.  It  was  a  gift  to  A.  for 
life,  remainder  to  trustees  to  preserve  contingent  remainders, 
remainder  to  the  first  and  other  sons  in  tail  male,  and,  on  failure 
of  such  issue,  to  others.  The  fourth  codicil,  which  was  the  material 
point,  refers  to  the  will,  but  devises  that ''  in  failure  of  issue  of  the 
the  said  J.  G.,"  the  estate  shall  go  over.  Li  that  case,  which  was 
argued,  the  Judges  gave  no  opinion  of  their  own,  in  consequence  of 
that  bad  practice  which  I  hope  now  has  been  given  up.  I  did  all  I 
could  to  prevent  it  from  being  continued.  Because  Lord  Thurlow 
chose  to  carp  at  the  arguments  of  the  learned  Judges  in  cases  sent 
for  their  opinions  in  his  time,  they  said  that  they  could  not  do  more 
than  certify  their  opinion  without  any  reasons, — contrary,  in  my 
[  •180  ]  opinion,  to  their  duty.  While  that  bad  *practice  prevailed,  the 
Court  gave  no  reasons,  but  only  said,  "  this  case  has  been  argued 
before  us  by  counsel,  and  we  are  of  opinion  that  the  plaintiff  J.  G. 

(1)  25  R.  R  85  (1  Russ.  382).  (2)  5  Ad.  &  El.  38.  See  also  54  R.  R. 

425  (11  Sim.  836). 
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takes  an  estate  for  life  ander   the  will  and  codicils  mentioned       baker 
therein,"  meaning,  chiefly,  the  second  and  fourth  codicils.  Tuc^kbb. 

In  the  case  of  Blackbam  v.  Edgley,  as  reported  in  the  excellent 
edition  of  Pere  Williams'  Beports  by  Messrs.  Morris,  Lowndes  and 
Randall,  it  is  said  (p.  606),  "  Here  being  a  limitation  upon  Hewer 
Edgley's  death  to  his  sons,  and  after,  to  his  daughters,  the  following 
words,  'if  Hewer  Edgley  should  die  without  issue,'  must  be  intended 
if  he  should  die  without  such  issue.  And  as  to  what  had  been 
argued,  that  unless  these  words  were  to  create  an  estate  tail  in 
Hewer  Edgley^  his  son's  daughters  could  not  take,  it  did  not  appear 
the  testator  intended  Hewer  Edgley's  son's  daughters  should  take, 
for  he  might  think  that,  on  Hewer  Edgley's  dying  without  issue 
male,  his  name  and  family  would  be  determined,  for  which  reason 
he  might  limit  it  over  to  the  daughters  of  Hewer  Edgley  himself ; 
besides,  the  son  of  Hewer  Edgley  would  be  tenant  in  tail,  and, 
when  of  age,  might,  by  docking  the  entail,  give  the  premises  to  his 
daughters." 

With  respect  to  the  case  of  Doe  d.  Beany.  Halley  (l),  upon  which 
great  reliance  has  been  placed,  both  in  the  argument  in  the  Court 
below,  and  in  the  argument  here,  less  here  perhaps  than  below,  I 
have  certainly  to  observe,  with  respect  to  the  argument  in  the 
Court  below,  that  I  have  seldom  seen  any  case  more  ably  argued  on 
both  sides,  as  reported  in  the  Irish  Equity  Reports  (2).     The  judg- 
ment also  is  deserving  of  very  great  commendation :  *it  is  a  most       [  **^i  ] 
excellent  and  elaborate  judgment.     The  case  of  Doe  v.  Halley  is 
commented  upon  by  the  learned  counsel,  and  in  order  to  show  that 
it  ought  to  make  no  difference  in  the  decision  of  this  case,  for 
which  it  was  cited.  Doe  v.  Halley  is,  in  my  opinion,  ably  got  rid 
of,  and  shown  not  to  apply  to  the  case  at  Bar.   I  need  not,  therefore, 
further  refer  to  it,  nor  to  the  case  of  Bamjield  v.  Topharn  (3),  and 
other  cases  which  I  had  intended  to  comment  upon  ;  so  much  rests 
upon  the  cases  of  Graves  v.  Hicks  and  Blackboi'n  v.  Edgley,  that  I 
shall  not  detain  your  Lordships  by  referring  to  the  other  cases. 

Upon  these  grounds,  and  mainly  upon  my  construction  of  the 
terms  of  this  gift,  to  which  the  authorities  lend  weight,  no  doubt, 
bat  which  seem  to  me  almost  superfluous  from  what  appears  to  me 
to  be  so  manifest  a  propriety  in  that  construction,  I  have  arrived 
at  the  same  conclusion  as  my  noble  and  learned  friend  (Lord 
Cottbnham),  and  at  the  same  conclusion  as  the  Court  below.    I  am 

(1)  S  T.  E.  5.    See  39  E.  R  592.  (3)  1  P.  Wms.  54. 

(2)  Ulr.  Eq.  Cas.  104. 
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of  opinion  that  John  Baker  took  an  estate  for  life  only,  notwith- 
standing  the  terms  of  the  gift  over,  and,  therefore,  that  the  decree 
of  the  Court  below  ought,  by  your  Lordships,  to  be  affirmed. 

The  appeal  was  accordingly  dismissed,  and  the  decree  affirmed, 
with  costs.  ^ 

HUTTON  V.  THOMPSON. 

(3  H.  L.  0. 161—193.) 
[See  Bright  v.  Hutton,  post,  p.  126.] 
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[1»6] 


PRENDERGAST  v.  PRENDERGAST. 

(3  H.  L.  C.  195—225.) 

[A  NOTE  of  this  appeal  will  be  found  at  the  end  of  the  report  of  the 
case  below  under  the  name  of  Prendergastv.  Lushington,  taken  from 
5  Hare,  171.    See  71  R.  R.  at  p.  78.] 
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1850. 
Avg.  9. 

Lord 
Bbouqham. 

[  226] 


BONAR  V.  WILLIAM  MACDOl^ALD  and  Otheks. 

(3  H.  L.  0.  226—239.) 

A  variance  in  the  agreement  to  which  a  surety  has  subscribed,  which 
variance  has  been  made  without  the  surety's  knowledge  or  consent,  and 
which  may  prejudice  him,  or  amount  to  the  substitution  of  a  new  agree- 
ment for  a  former  one,  will  discharge  the  surety,  though  the  original 
agreement,  notwithstanding  such  variance,  may  be  that  on  which  the 
liability  is  substantially  incurred. 

A.  became  surety  for  B.*s  conduct  as  a  clerk  in  a  Bank.  B.  was  sub- 
sequently appointed  to  a  better  situation  in  a  branch  of  the  same  Bank,  and 
A.  extended  his  suretyship  to  this  new  situation.  B.  afterwards,  while 
remaining  in  the  same  situation,  undertook,  on  having  his  salary  raised,  to 
become  liable  to  one- fourth  of  the  losses  on  discounts.  No  communication 
of  this  new  arrangement  was  made  to  A.  B.  allowed  a  customer  consider- 
ably to  overdraw  his  accounts,  and  thereby  the  Bank  lost  a  sum  of  money : 

Held,  that  the  surety  could  not  be  called  on  to  make  good  this  loss, 
though  it  fell  within  the  terms  of  the  original  agreement,  as  the  fresh 
arrangement  was  the  substitution  of  a  new  agreement  for  the  former  one, 
and  A.  was  thereby  discharged. 

This  was  an  appeal  against  a  judgment  of  the  First  Division  of 
the  Court  of  Session,  pronounced  in  a  suit  instituted  against  the 
respondents  as  securities  for  one  David  Baird,  on  a  bond  of  security 
and  guarantie  given  by  them  to  the  directors  of  the  Edinburgh  and 
Leith  Bank.  In  the  month  of  January,  1889,  Baird  had  obtained 
the  appointment  of  teller  in  the  Bank,  and  on  the  16th  of  that 
month  the  bond  was  executed.     The  bond  described  the  parties  to 
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be  David  Baird  for  himself,  and  William   Macdonald,  Archibald       Bonab 

Torrance,   and   *William  Ballantyne  as  sureties  for  Baird,  and  macdonald. 

declared  "  that  we  as  cautioners,  sureties,  and  full  debtors  for  and      [  *227  ] 

with  the  said  David  Baird,  bind  and  oblige  ourselves,  conjunctly 

and  severally,  and  our  respective  heirs,  executors  and  successors 

whomsoever,  without  the  benefit  of  discussion  (l),  that,  so  long  as  I, 

the  said  David  Baird,  shall  continue  to  hold  the  aforesaid  office  of 

teller  of  the  said  Edinburgh  and  Leith  Bank,  in  consequence  of  the 

said  election,  or  by  annual  re-election,  or  otherwise,  I  shall  have  no 

business  of  any  kind,  nor  be  connected  in  any  shape  with  any  trade, 

manufacture,  or   mercantile  co-partnery,  in  any  manner   or  way 

whatsoever,  and  that  I  shall  carefully  and  diligently  attend  to  the 

business  of  the  said  Edinburgh  and  Leith  Bank,  and  faithfully 

discharge  the  duties  of  teller  aforesaid,  to  the  best  of  my  skill  and 

ability ;  and  shall  well,  fully  and  truly  account  to  the  manager  or 

to  the  directors  of  the  said  Edinburgh  and  Leith  Bank  for  the  time, 

for  behoof  of  said  Bank,  for  all  sums  of  money,  whether  in  specie 

or  bank  notes,  bills,  discounts,  debentures,  or  other  securities  with 

which  I  shall  be  entrusted  from  time  to  time,  or  which  shall  come 

in  any  way  into  my  ^hands  in  the  execution  of  the  trust  committed      [  '228  ] 

to  me ;  and  shall  pay  and  deliver  to  the  said  manager  or  directors 

for  the  time,  all  sums  of  money  belonging  to  the  said  Bank  in  my 

custody,  whenever  required  so  to  do ;  and  whatever  loss,  damage, 

skaith,  or  expense  the  said  Bank  shall  happen  to  sustain  or  incur, 

by  or  through  me,  the  said  David  Baird,  teller  aforesaid,  I,  the  said 

David  Baird,  as  principal,  and  we,  the  said  William  Macdonald, 

William  Ballantyne,  and  Archibald    Torrance,  and    cautioners, 

sureties,  and  full  debtors  for  and  with  the  said  David  Baird,  under 

the  declaration  after  mentioned,  do  hereby  bind  and  oblige  ourselves, 

conjunctively  and  severally,  and  our  respective  foresaids  to  make 

good,  refund,  and  pay  to  the  said  Edinburgh  and  Leith  Bank,  or  to 

the  manager  thereof  for  the  time,  for  the  use  of  the  said  Bank,  and 

(1)  The  effect  of  this  phrase  is  thus  carry  personal   diligence  against  the 

described  by  Bell,  '*  Dictionary  of  the  principal  debtor,  the  length  of  a  regis' 

Law  of  Scotland,*'  tit.  "  Discussion  :**  tered  denunciation  on  letters  of  horn- 

"  Where  a  cautioner  is  bound  simply  ing, — that  he  shall  proceed   against 

as  cautioner,  and  not  conjunctly  and  his  moveables  by   pounding,  or    by 

severally  with  the  principal  debtor,  he  arrestment     and    furthcoming,    and 

may  inslBt  thaty  before  the  creditor  against  his  heritage  by  adjudication 

uses  diligence  against  him,  the  prin-  and  sale."    Here  the  *'  benefit  of  dis- 

cipal  debtor  shall  be  discussed;  that  cussion"  was  expressly   waived   by 

is,  not  merely  that  the  debt  shall  be  these   respondents   in    the    deed    of 

demanded,  but  that  the  creditor  shall  security. 
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BoNAB  that  immediately  upon  their  sustaining  or  incurring  the  said  loss, 
Magdonald.  damage,  skaith,  or  expense,  with  a  fifth  part  more  of  penalty  over 
and  above  the  payment,  and  the  legal  interest  of  all  such  loss, 
damage,  skaith,  or  expense,  from  the  time  the  same  shall  be  incurred 
till  payment  thereof,  declaring  always  as  it  is  hereby  specially 
provided  and  declared,  that  we,  the  said  cautioners,  are  and  shall 
only  be  liable,  by  virtue  of  this  present  bond  of  cautionary,  in  the 
sum  of  1,0002.  sterling,  to  which  our  security  is  restricted,  and  to  be 
no  further  extended."  Some  little  time  after  this  bond  had  been 
given,  a  change  was  made  in  Baird's  situation,  and  he  was  appointed 
manager  of  a  branch  Bank  at  Dalkeith.  The  change  thus  made 
was  duly  communicated  to  the  sureties,  and  in  May,  1889,  a 
memorandum  to  the  following  effect  was  indorsed  on  the  original 
security  : 

"  We,  David  Baird,  W.  Macdonald,  W.  Ballantyne,  and  Archibald 

[  *229  ]  Torrance,  all  within  designed,  considering  *that  since  the  execution 
of  the  within  written  bond,  the  said  D.  Baird  had  been  appointed 
agent  at  Dalkeith,  for  the  within  mentioned  Edinburgh  and  Leith 
Bank,  on  condition  of  our  continuing  our  cautionary  obligation  for 
him,  to  the  extent  and  in  the  manner  within  specified,  do  hereby 
consent  to  the  said  alteration  in  the  situation  held  by  the  said 
D.  Baird,  and  declare  that,  so  long  as  he  shall  continue  agent 
as  aforesaid,  the  whole  obligations  and  stipulations  of  the  within 
bond  shall  be  applicable  to,  and  have  full  force,  strength  and  effect, 
and  be  equally  binding  on  us  and  our  within  written,  for  and  in 
respect  of  the  said  D.  Baird,  as  agent  aforesaid,  and  that  in  the 
same  manner  as  if  the  whole  obligations  within  written  were  here 
repeated,  any  law  or  practice  to  the  contrary  notwithstanding." 

In  April,  1840,  another  change  took  place  in  Baird's  situation ; 
his  salary  was  raised  but  his  liabilities  were  increased,  and  he 
agreed,  on  receiving  a  proportionate  increase  of  pay,  to  undertake 
the  liability  of  one-fourth  of  the  losses  on  the  discounts  at  the  Bank. 
This  change  was  not  communicated  to  his  sureties. 

On  the  14th  of  May,  1840,  Eerr,  accountant  to  the  Bank,  wrote  to 
him  a  letter  on  the  subject,  in  the  course  of  which  he  referred  to 
the  previous  extension  of  the  bond  on  the  first  alteration  in  Baird's 
appointment,  and  with  respect  to  the  second,  said,  ''in  consequence 
of  the  alteration  in  the  terms  on  which  you  hold  your  appointment, 
you  now  being  liable  for  a  certain  part  of  the  loss  arising  from  dis- 
counts, it  will  be  necessary  that  you  should  execute  a  new  bond.  I 
have  not  intimated  it  to  your  cautioners,  as  it  will  be  better  for  you 
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to  do  80  yourself,  but  I  shall  be  glad  that  you  should  take  an  early       Bonar 
opportunity  of  advertising  me  whether  I  shall  re- extend  your  bond  macdonald. 
by  the  same  parties." 

On  the  15th  of  May,  Baird  wrote  an  answer,  denying  the  neces-       L  23o  ] 
sity  for  altering  the  bond,  and  said, ''  the  directors  are  pressing  the 
thing  too  hard ;  and  if  I  was  asked  to  become  their  security  on  the 
same  terms,  I  certfdnly  would  decline  ;  and,  on  the  same  principle 
I  regret  to  say  that  I  could  not  go  forward  to  ask  my  present 
secorities  on  these  terms ;  but  as  far  as  I  am  personally  concerned, 
I  shall  have  no  objection  to  sign  any  letter  of  guarantie  or  bond  you 
may  wish  to  that  effect,  by  way  of  holding  me  Uable  for  a  fourth  of 
the  loss,  and  would  thank  you  to  impress  on  the  directors  the 
unpleasant  step  they  are  wishing  to  enforce  upon  me."    This  letter 
was  laid  before  the  directors,  who  entered  it  on  their  minutes,  and 
added  that  they  declared  themselves  satisfied  therewith.    During 
the  years  1840  and  1841,  Baird  allowed  a  customer  of  the  Bank  to 
overdraw  his  account,  being  the  amount  of  his  deposits,  and  though 
the  customer  had  given  a  bond  to  cover  such  advances,  yet  Baird 
well  knew  that  that  bond,  which  Baird  had  in  his  own  possession, 
though  executed  by  the  customer,  was  not  executed  by  any  sureties 
on  his  behalf.     This  sort  of  dealing  seemed  to  have  gone  on  for 
some  time,  and  the  customer  incurred  a  debt  of  one  thousand 
poands,  to  recover  which  the  appellant  as  the  trustee  of  the  Bank, 
in  the  year  1844,  brought  an  action  against  the  respondents,  who 
were  Baird*s  sureties.    The  defence  was,  first,  that  the  bond  exe- 
cuted by  them  was  not  intended  to  cover  such  a  liability  as  this ; 
secondly,  that  the  Bank  and  Baird  having  altered  the  contract  so 
as  to  increase  the  liability  of  Baird,  had  thereby  discharged  his 
sureties,  without  whose  knowledge  or  consent  such  alteration  had 
been  made ;  and,  thirdly,  that  the  conduct  of  Baird  with  regard  to 
the  overdrawing  in  respect  of  which  this  action  *was  brought,  was      [  ♦23i  ] 
known  to  the  directors  of  the  Bank,  or  but  for  their  negligence 
might  have  been  known  to  them,  so  that  they  must  be  taken  to 
have  acquiesced  in  such  conduct,  and  not  to  be  entitled  to  maintain 
this  action.    The  Lord  Ordinary  (Lord  Wood)  reported  the  case  to 
the  Inner  House,  where,  upon  the  defence  set  up  by  the  second 
plea,  judgment  was  given  in  favour  of  the  sureties.    This  was  an 
appeal  against  that  judgment. 

Mr.  Turner  and  Mr.  Anderson  for  the  appellant : 
The  rule  that  a  bond  or  a  bill  cannot  be  altered,  without  releasing 
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BoNAR  the  parties  not  originally  liable  upon  it,  is  not  without  exception. 
Macdonald.  I^  t^®  ^^^®  ^^  ^  ^^^^>  *^®  materiality  of  the  alteration  is  considered 
with  relation  to  the  acts  and  liabilities  of  other  parties, — a  fact  which 
shows  that  the  rule  against  alterations  is  one  which  is  not  inflexible, 
but  which  does  admit  of  exceptions.  The  same  observation  may 
be  applied  to  bonds.  In  Eyre  v.  Everett  (i),  Lord  Chancellor  Ej[a>ON 
held  that  the  liability  of  a  surety  in  a  bond  is  not  discharged  by  the 
delay  of  the  creditor  suing  for  the  debt,  nor  by  the  circumstance  of 
the  principal  debtor  afterwards  executing  to  the  creditor  another 
bond  for  a  larger  sum.  Parker  v.  Wise  (2),  is  to  the  same  effect. 
Nor  is  this  the  law  of  England  alone,  although  in  cases  of  this  sort 
there  may  be  more  precedents  here  than  in  Scotland ;  but  the  case 
otEllice  V.  Finlaison  (3),  exactly  warrants  the  same  line  of  reasoning, 
and  shows  that  the  Scotch  Courts,  though  holding  a  similar  rule  as 
to  alterations  of  a  bond,  also  admit  similar  exceptions  to  it.    There, 

[  *232  ]  as  in  this  case,  the  parties  who  were  principals  *some  time  after  the 
guarantie  had  been  executed,  deviated  from  the  mode  in  which  they 
had  carried  on  their  business  when  the  guarantie  was  executed,  but 
that  deviation  was  held  insufficient  to  discharge  the  surety. 

There  was  no  substantive  alteration  made  in  the  situation  of 
Baird,  none  at  least  which  will  release  the  sureties  from  their 
liability,  for  they  assented  to  his  performing  all  the  duties  of  Bank 
agent,  of  which  discounting  bills  was  necessarily  one,  and  conse* 
quently  they  guaranteed  the  Bank  against  loss  from  his  conduct  in 
that  branch  of  the  business.  An  employment  of  funds  raised  on  a 
security  different  from  that  which  the  surety  expected,  will  not 
relieve  him  from  the  effect  of  his  bond :  Hamilton  v.  Watson  (4)« 
There  the  obligation  was  given  to  a  banker,  for  a  cash  credit  to  one 
of  the  banker's  customers,  and  that  credit  was  used  immediately 
afterwards  to  pay  off  an  old  debt  due  to  the  banker.  The  surety 
had  expected  that  the  cash  credit  was  to  enable  the  customer  to  get 
fresh  funds,  not  to  discharge  an  old  debt;  but  this  House, affirming 
the  judgment  of  the  Coubt  below,  held  that  the  fact  that  the  money 
being  employed  in  a  manner  different  from  what  the  surety  had 
expected,  did  not  release  him  from  his  liability.  And  in  the  earlier 
case  of  Mactaggart  v.  Watson  (5),  this  House  held  that  the  negligence 
of  the  persons  to  whom  the  bond  was  given,  by  which  negligence 
the  principal  obligor  had  been  enabled  to  incur  the  debt  for  which 

(1)  2  Buss.  381.  (4)  69  E.  B.  58  (12  CL  &  Fim  109). 

(2)  18  B.  B.  359  (6  M.  &  S.  239).  (5)  3  CL  &  Fin.  525. 

(3)  10  Shaw  &  D.  345. 
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his   surety  was  sued,  did  not  discharge  his  surety.    That  case       Bonar 
completely  answers  one  of  the  defences  set  up  here.  Maodonald. 

But  further,  the  default  of  Baird  is  one  in  respect  of  which  the 
surely  is  bound  under  the  express  terms  of  his  ^original  agreement.  [  *^33  ] 
The  loss  does  not  arise  from  a  defect  of  judgment  in  erroneously 
discounting,  but  from  improperly  allowing  a  customer  to  overdraw 
his  account.  That  is  a  matter  of  conduct  for  which  these  respon- 
dents had  distinctly  undertaken  to  be  answerable.  The  original 
agreement,  therefore,  so  far  as  the  facts  of  this  case  are  concerned, 
is  the  one  which  has  been  acted  on,  and  the  liability  arises  in  respect 
of  a  breach  of  the  duty  thereby  undertaken.  So  that,  supposing, 
which  is  however  denied  by  the  appellant,  that  the  arrangement  of 
May,  1840,  was  a  different  and  a  new  agreement,  still  the  former 
agreement  remains  in  force,  so  far  at  least  as  to  make  the  appel- 
lants liable  for  a  loss  occasioned  by  something  against  which  that 
agreement  by  its  very  terms,  professes  to  guard. 

Mr.  Bethell  and  Mr.  BaiUie  for  the  respondent : 

The  principle  that  an  alteration  in  a  bond  does  vitiate  the  bond 
is  clearly  established,  and  the  cases  cited  on  the  other  side  do  not 
affect  that  principle.  Lord  Loughborough,  a  lawyer  conversant 
with  the  laws  of  both  England  and  Scotland,  stated  the  principle 
in  a  very  clear  and  undoubting  manner  in  Rees  v.  BerringUm  (i), 
and  the  doctrine  there  laid  down  has  never  since  been  impeached. 
There  the  obligee  in  a  bond  with  a  surety,  without  communication 
with  the  surety,  took  notes  from  the  principal,  and  gave  further 
time,  and  it  was  held  that  the  surety  was  thereby  discharged. 
*  *  Here  the  case  is  stronger,  for  the  alteration  has  been  made  [  2S4  ] 
in  the  stipulation  in  the  deed  itself.  That  alteration  is  one  of  a 
substantive  kind :  it  constituted  the  principal  obligor  an  agent  to 
the  banking  house  on  a  del  credere  commission,  a  position  in  which 
his  honesty  and  his  attention  to  business,  and  his  regul|i,rity  in 
rendering  his  accounts  might  not  save  him  from  bankruptcy. 
Now  it  was  only  for  these  qualities  that  the  sureties  here  became 
responsible.    *    ♦    ♦ 

Mr.  Turnery  in  reply :  [  235  ] 

It  may  be  admitted  that  the  obligations  of  a  surety  cannot  be 
extended  without  his  consent,  but  the  question  here  is,  whether 
any  thing  of  that  sort  has  been  done.    The  obligations  of  the 
(1)  3  E.  B.  3  {2  Ves.  Jr.  640). 
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BoNAR  Barety  have  not  been  extended.  Baird  was,  by  his  original  appoint- 
Macdo»ald.  iJient,  bound  to  attend  to  the  diacounts.  His  undertaking  to  be 
responsible  for  a  part  of  the  losses  upon  them,  was  like  consenting 
to  be  fined  if  he  did  not  properly  discharge  his  duty, — a  consent 
[  *236  ]  that  would  only  make  him  the  *more  careful  against  incurring  losses 
for  which  his  sureties  were  to  be  answerable.  The  loss  however  did 
not  arise  from  any  discounting  business,  but  from  Baird  allowing 
a  particular  customer  to  overdraw  his  account.  Now  that  was  a 
piece  of  misconduct  on  the  part  of  Baird,  and  for  his  misconduct  or 
negligence  in  the  performance  of  his  duties,  the  sureties  expressly 
undertook  to  become  liable.  In  truth,  this  is  a  suit  against  them 
in  respect  of  that  very  matter,  against  which  by  their  original  bond, 
and  the  subsequent  indorsement  on  it,  they  had  agreed  to  protect 
the  Bank. 

I860.        Lord  Brougham  : 

HIL'  My  Lords,   this  case  was  heard  last  year  by  the  late  Lord 

Chancellor  and  myself.  Three  parties  became,  what  are  called  in 
Scotland,  "cautioners"  for  the  faithful  discharge  of  the  duties  of 
his  office  by  a  Bank  agent,  who  was  moreover  bound  in  a  bond  ''to 
have  no  other  business  of  any  kind,  nor  to  be  connected  in  any  shape 
with  any  trade,  manufacture,  or  mercantile  copartnery,  nor  to  be 
agent  for  any  individual  or  copartnery,  nor  security  for  any 
individual  or  copartnery,  in  any  manner  or  way  whatsoever."  Those 
were  the  terms  of  the  cautionary  obligation. 

The  Bank  thereafter  entered  into  an  agreement  with  the  agent, 
whereby  he  became  liable  for  one  fourth  of  the  losses  arising  from 
discounts,  and  his  salary  was  in  consequence,  increased ;  but  the 
cautioners  were  not  informed  of  this  agreement.  The  Court  below 
held  that  in  respect  of  the  alteration  thus  made  by  the  Bank  in  his 
position,  the  cautioners  were  not  liable  for  losses  caused  by  the  mis- 
conduct of  the  agent,  and  this,  notwithstanding  that  the  loss  sought 
to  be  recovered  did  not  arise  in  consequence  of  any  transaction  under 
the  new  agreement. 

[  237  ]  Lord  CoTTENHAM  (with  whom  I  entirely  agree)  has  sent  me  this 

note  of  his  opinion,  which  I  will  read  to  your  Lordships  as  part  of 
the  statement  of  my  own.  My  noble  and  learned  friend  who  is 
now  absent,  thus  sets  forth  his  own  reasons  for  the  judgment, 
which,  agreeing  as  I  do  with  him,  I  am  about  to  recommend  your 
Lordships  to  pronounce : 

*'  The    Court  of   Session  decided  this  case  in  favour   of  the 
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defender,  upon  the  gronnds  raised  by  the  second  plea  in  law,  *  that       Bokab 

the  Bank,  without  the  consent  or  knowledge  of  the  defenders,  the  maodonald. 

cautioners,  altered  the  contract  between  them  and  the  agent,  so  as 

to  increase  the  liability  of  the  latter.'     Concurring,  as  I  do,  with 

the  opinion  of  the  Judges  of  the  Court  of  Session,  it  is  unnecessary 

for  me  to  observe,  upon  the  other  grounds  discussed  by  the  Lord 

Orddyabt.    By  the  bond  entered  into  by  Baird  the  agent,  and  the 

respondents  his  cautioners,  with  the  Edinburgh  and  Leith  Bank, 

for  the  due  performance  by  Baird  of  the  duties  of  the  office  of 

teller  of  the  Bank,  it  was  stipulated  that  he  should  have  '  no  other 

business  of  any  kind,  nor  be  connected,  in  any  shape,  with  any 

trade,  manufacture,  or  mercantile  copartnery,  nor  be  agent  for 

any  individual  or  copartnery,  nor  be  security  for  any  individual 

or  copartnery  in  any  manner  or  way  whatsoever.' 

"  Upon  Baird's  appointment  by  the  directors  of  the  Bank  to  be 
their  agent  for  the  branch  at  Dalkeith,  a  supplementary  obligation 
was  entered  into,  by  which  the  cautioners  conceded  that  their 
former  obligation,  and  all  its  provisions,  should  be  applicable  to 
Baird's  agency  at  Dalkeith.  Whatever  may  be  the  usual  duties 
and  liabilities  of  an  agent  of  a  branch  Bank  as  to  the  discount  of 
bills,  it  is  clear  that  as  between  Baird  and  his  principals  it  was  not 
considered  that  he  was  to  have  anything  to  do  with  that  business 
as  agent  of  the  Dalkeith  ^branch,  so  as  to  impose  any  liability  upon  [  *2S8  j 
him,  because  a  new  arrangement  was  afterwards  entered  into 
between  him  and  his  principals,  by  which  it  was  agreed  that  his 
salary  should  be  raised  to  180Z.  per  annum,  he  becoming  respon- 
sible for  one  fourth  of  the  losses  sustained  by  his  discounts.  This 
alteration  in  the  contract  between  the  principals  and  the  agent,  is 
the  ground  relied  upon  by  the  second  plea  in  law,  upon  which 
the  judgment  is  founded ;  and  so  sensible  were  the  directors  of  the 
Bank  that  this  affected  the  liability  of  the  cautioners,  that  we  find 
the  agent  writing  to  Baird  thus :  (His  Lordship  stated  the  letter  ; 
see  antey  p.  62.) 

"  Baird  objected  to  apply  to  his  cautioners,  and  nothing  more 
was  done,  they  remaining  in  ignorance  of,  and  certainly  not  being 
parties  to,  this  alteration  in  the  contract  between  Baird  and  his 
employers.  The  loss  now  sought  to  be  recovered  against  the  respon- 
dents as  cautioners,  does  not  appear  to  have  arisen  from  the  dis- 
counting business,  but  to  consist  of  a  balance  due  from  a  customer 
of  the  branch  Bank,  who  was  permitted  to  overdraw  his  account  to 
an  unusual  and  unreasonable  extent,  without  security.     But  if  the 

6 — 2 
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BoNAR  arrangement  as  to  the  discounts  altered  the  sabsisting  contract 
Maodonald.  between  the  Bank  du-ectors  and  their  agent,  so  as  to  increase  the 
liability  of  the  latter,  his  securities  may  be  discharged  for  all  pur- 
poses. Such  is  the  law  of  this  country,  and  the  law  of  Scotland 
is  the  same.  The  rule  as  extracted  from  the  English  authorities, 
Evans  v.  Whyle  (i),  Eyi'e  v.  Bartrop  (2),  Archer  v.  Hale  (3),  Whitcher 
V.  Hall  (4),  is,  that  any  variance  in  the  agreement  to  which  the 
[  ♦239  ]  surety  has  subscribed,  *  which  is  made  without  the  surety's  knowledge 
or  consent,  which  may  prejudice  him,  or  which  may  amount  to  a 
substitution  of  a  new  agreement  for  a  former  agreement,  even  though 
the  original  agreement  may,  notwithstanding  such  variance,  be  sub- 
stantially performed,  will  discharge  the  surety.  As  to  Scotland,  in 
Bell's  Principles  (6),  the  rule  is  laid  down  that  *the  cautioner  is 
freed  by  any  essential  change,  consented  to  by  the  creditor  on  the 
principal  obligation  or  transaction,  without  the  knowledge  or  assent 
of  the  cautioner,'  which  is  supported  by  the  authorities  there 
referred  to. 

*'  The  only  question,  therefore,  is,  was  the  arrangement  as  to 
discounts  an  essential  change  in  the  principal  obligation  ?  This 
the  parties  have  themselves  decided,  for  in  stipulating  that  Baird 
should  remain  free  from  any  engagement  or  suretyship  for  any 
other  person,  they  admitted  that  his  doing  so  would  be  injurious 
to  the  other  parties  to  the  contract,  and  it  would  not  be  less  so 
because  the  engagement  or  suretyship  was  for  the  benefit  of  the 
Bank,  being,  as  it  was,  to  the  prejudice  of  the  cautioners.  This 
stipulation  precludes  the  pursuers  from  contending  with  success 
that  the  arrangement  as  to  discount  was  immaterial  to  their 
interests  in  the  suretyship,  or  was  collateral  to  and  independent  of 
it,  and  these  are  the  only  grounds  upon  which  they  rely. 

"I  am,  for  these  reasons,  of  opinion  that  the  interlocutor 
appealed  from  was  right,  and  that  the  appeal  ought  to  be  dismissed, 
with  costs." 

My  Lords,  agreeing  entirely  with  the  view  thus  taken  of  the  case 
by  my  noble  and  learned  friend,  I  move  your  Lordships  that  the 
interlocutor  appealed  from  be  affirmed,  with  costs. 

Interlocutor  affirmed^  with  costs. 

(1)  5  Bing.  483;  Moo.  &  Mai.  468.  (4)  29  B.  B.  244  (5  B.  &  0.  269). 

(2)  18  E.  E.  216  (3  Madd.  221).  (6)  P.  71. 

(3)  4  Bing.  464. 
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ATTOENEY-GENEBAL  v.  COX.  mo. 


PEAKCE  V.  ATTORNEY-GENERAL. 


Aug.  14. 


(3  H.L.C.  240-279.)  Cott'^'^m. 

A  mortgagor  represented  to  an  intending  purchaser  that  the  estate  was  Lord 

only  liable  to  a  mortgage  for  20,000/.  to  G.  &  Co.,  an  additional  sum  of     Laj^dalb, 
10,000/.  being  secured  on  the  mortgagor's  personal  property.     The  whole 
sum  had  in  fact  been  originally  secured  on  the  land,  and  G.  &  Co.  denied         >-        -' 
that  they  had  ever  done  anything  to  part  from  their  security  on  the  land. 
After  the  death  of  the  mortgagor,  G.  &  Co.  filed  a  bill  of  foreclosure,  and 
obtained  from  the  purchaser  the  whole  30,000/. : 

Held,  that  as  between  the  purchaser  and  the  executors  of  the  mortgagor, 
the  representations  made  by  the  mortgagor  to  the  intending  purchaser,  were 
equivalent  to  a  contract  with  him,  and  the  personal  property  of  the  mort- 
gagor was  liable  to  the  extent  of  the  10,000/. 

Upon  the  purchase  of  property,  subject  to  incumbrances,  for  its  full 
value,  the  purchaser  is  not  bound  to  apply  the  purchase-money  in  payment 
of  the  incumbrances  according  to  their  priorities.  Such  a  duty  can  only  be 
the  result  of  express  agreement,  or  of  a  contract  to  be  implied  from  the 
circumstances  of  the  case. 

Where  a  lease,  containing  a  personal  covenant  for  the  payment  of  rent,  is 
surrendered,  the  personal  covenant  is  independent  of  the  estate  in  the  pro- 
perty, and,  as  to  rent  previously  due,  is  not  affected  by  the  surrender,  but 
the  lessor  remains  a  specialty  creditor  for  the  rant  which  accrued  due  before 
the  surrender. 

These  were  appeals  against  an  order  of  the  Yice-Chancbllob  of 
England,  pronounced  on  the  10th  of  *April,  1845  (l),  in  a  suit      [  ^241 J 
respecting  the  estate  of  the  late  Duke  of  York. 

On  the  26th  of  October,  1810,  a  lease,  containing  the  usual 
covenants  for  payment  of  rent,  &c.,  was  made  by  his  late  Majesty 
George  III.  to  the  Duke  of  York,  by  which  certain  grounds,  then 
forming  part  of  the  stable  yard,  and  subsequently  made  the  site  of 
York  House,  were  demised  for  a  long  term  of  years.  The  Duke  of 
York  was  at  that  time  under  liabilities  to  Messrs.  Greenwood,  Cox 
and  Hammersley,  for  advances  to  a  large  amount.  On  the  14th  of 
November,  1811,  the  Duke  executed  an  assignment  of  this  lease  to 
them  by  way  of  mortgage,  the  deed  of  mortgage  containing,  in 
addition  to  the  usual  clauses,  his  personal  covenants  to  repay  such 
advances,  with  interest  at  51.  per  cent.  On  the  4th  of  May,  the 
Grown  granted  the  lease  of  a  piece  of  ground  immediately  adjoining 
the  part  previously  leased,  and  this  newly-demised  ground  was,  on 
the  8rd  of  July,  1824,  assigned  by  way  of  mortgage  to  Greenwood 
and  Cox,  for  further  securing  the  sums  of  money  then  due,  and 
interest,  subject  to  the  same  equity  of  redemption,  and  to  the  same 
covenants  as  were  contained  in  the  previous  mortgage  deed.    On 

(1)  14  Sim.  505, 
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A.-G.  the  17th  of  March,  1826,  a  fresh  deed  was  entered  into  between  the 
Cox.  Duke  of  York  of  the  first  part,  Messrs.  Greenwood  &  Co.  of  the 
second  part,  the  Commissioners  of  Woods  and  Forests  of  the  third 
part,  and  the  King  (George  lY.)  of  the  fourth  part,  which  recited  that 
under  the  previous  deeds  there  was  then  due  to  Messrs.  Green- 
wood a  sum  considerably  exceeding  the  sum  of  80,0002.  with  interest ; 
that  the  Duke  had  taken  down  the  old  buildings  on  the  demised 
grounds,  and  had  begun  to  build  a  capital  messuage  thereon,  bat 
being  desirous,  for  certain  reasons  therein  set  forth,  to  surrender 

[  *242  ]  *the  leases  already  mentioned,  and  to  obtain  a  new  lease,  and 
Messrs.  Greenwood  having  consented  to  join  in  the  surrender, 
the  old  leases  were  surrendered  accordingly.  It  was  by  this 
deed  of  surrender  further  agreed  between  Messrs.  Greenwood 
and  the  Duke,  that  the  Duke  might  mortgage  the  new  lease 
for  all  or  any  part  of  the  term  thereof,  to  any  persons,  for 
securing  the  sum  of  80,0002.,  with  interest,  and  that  subject  to 
such  mortgage,  the  intended  lease  and  the  premises  therein 
comprised,  should  be  assigned  to  Messrs.  Greenwood  by  way  of 
mortgage,  for  the  sum  of  30,0002.  part  of  the  money  remaining 
due  to  them,  with  interest  at  51.  per  cent.  And  it  was  further 
agreed  that  this  arrangement  should  not  prejudice  any  other 
security  which  Messrs.  Greenwood  might  have  for  the  whole  of 
their  debt,  or  any  part  thereof.  The  Duke  was  at  this  time  pos- 
sessed of  several  chests  of  plate,  which  were  deposited  at  Messrs. 
Coutts',  but  on  which  Messrs.  Greenwood  claimed  a  lien.  The  new 
lease  bore  date  the  day  after  this  surrender,  and  on  the  17th  of 
May  following,  the  Duke  of  York,  exercising  the  liberty  reserved  to 
him  in  that  deed,  mortgaged  the  new  lease  to  Coutts  &  Co.,  for  a 
sum  of  80,0002.  then  advanced  by  them,  but  he  never  executed 
any  specific  mortgage  of  this  new  lease  to  Messrs.  Greenwood  &  Co. 
The  Duke  being  pressed  for  money  to  go  on  with  the  building  of 
his  house,  applied  to  Messrs.  Greenwood  for  a  further  loan  of 
10,0002.,  which  however  they  declined  to  advance,  but  they  con- 
sented that  if  the  Duke  could  prevail  on  Messrs.  Coutts  to  advance 
the  10,0002.,  that  sum  might  be  added  to  the  mortgage  already 
granted  to  Messrs.  Coutts,  and  might  take  priority  of  their  own 
security  on  the  house.     Messrs.  Coutts  did  not  advance  the  further 

[  •SJS  J  sum,  and  the  Duke  then  had  a  personal  *conference  with  Mr.  Green- 
wood, the  result  of  which  he  afterwards  appeared  to  have  misunder- 
stood; for,  not  obtaining  the  assistance  he  required  either  from 
Messrs.  Coutts  or  Messrs.  Greenwood,  he  applied  to  the  Crown,  as 
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owner  of  the  land,  to  advance  upon  the  security  of  the  house  all        a.-g. 
the  sums  necessary  to  complete  it,  as  an  inducement  to  do  which        coz. 
he  represented  that  the  mortgage  to  Coutts  &  Co.  was  to  be  treated 
as  the  only  incumbrance  afifecting  the  house  prior  to  the  advances 
to  be  made  by  the  Grown. 

In  June,  1826,  the  Commissioners  of  the  Treasury,  to  whom  this 

appUcation  had  been  made,  addressed  certain  questions  in  writing 

to  the  Duke,  which  were  also  answered  in  writing  by  him.  Amongst 

others  the  third  question  was, ''  What  is  the  amount  of  the  debt 

secured  upon  the  house  ?  "    And  the  material  parts  of  the  answer 

were  as  follows :  "  At  present  there  is  no  further  mortgage  upon 

the  house  than  the  80,0001.  lent  in  February  by  Messrs.  Coutts  &  Co., 

and  the  10,0002.  (the  sum  the  Duke  then  wanted  to  raise),  which  are 

to  be  paid  next  Friday,  and  which  of  course  must  be  added  to  the 

debt.  .  .  .  Messrs.  Greenwood  &  Go.  have  a  running  mortgage  upon 

the  house,  but  which  can  be  of  no  value  to  them  unless  the  house  is 

completely  rebuilt,  and  the  property  is  placed  in  a  condition  to  bear 

it,  and  they  have,  in  the  mean  time,  very  handsomely  agreed  to 

allow  their  claim  to  be  superseded  till  an  arrangement  can  be  made, 

which  shall  give  due  value  to  the  property,  and  if  any  arrangement 

can  now  be  made  respecting  this  property,  the  Duke  of  York  has  no 

doubt  that  he  will  be  able  to  find  the  means  of  effecting  another 

security  for  Messrs.  Greenwood  &  Co.,  or  of  paying  off  the  sum 

borrowed  from  them.'*    To  this  last  answer  there  was  a  marginal 

note,  in  the  following  words,  "How  much  more  eligible  such  a 

security  might  *be  to  a  person  or  persons  standing,  as  the  Grown       [  *244  ] 

does,  in  the  situation  of  landlord,  towards  the  lessee,  has  not  been 

taken  into  the  above  calculation,  though  it  is  presumed  that  it  ought 

to  have  no  little  weight." 

In  consequence  of  the  explanation  thus  furnished,  the  Commis- 
sioners of  the  Treasury  consented  to  advance  the  sum  of  20,0002. 
in  the  first  instance  on  such  security,  and  accordingly  advanced,  on 
the  80th  June,  1826,  the  sum  of  10,0002.,  and  on  the  10th  of  July, 
a  farther  sum  of  10,000L  On  this  latter  day,  the  Duke  signed  a 
memorandum  to  this  effect : 

"Whereas  the  Lords  of  the  Treasury  advanced  to  me,  on  the 
30th  ultimo,  the  sum  of  10,0002.,  for  which  I  gave  them  my  receipt, 
and  an  engagement  to  execute  a  security.  And  whereas  they  have 
this  day  advanced  the  further  sum  of  10,0002.,  now  I  do  hereby 
^age  upon  request,  and  at  my  expense,  to  execute  a  security 
{or  those  two  sums  on  my  house  and  premises  in  the  Stable-yard, 
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A.-a.  payable  at  the  end  of  six  months  from  the  date  hereof,  with  interest 
Cox.  at  five  per  cent.  And  I  do  further  agree  that,  in  case  their  Lordships 
shall  pay  off  the  existing  mortgage  for  80,000{.,  and  advance  me  the 
further  sums  necessary  for  the  completion  of  my  house,  and  on 
security  thereof,  that  I  will  enter  into  an  engagement  (in  case  I 
should  be  disposed  to  part  with  the  same  before  the  money  to  be 
secured  thereon  shall  be  paid  ofif,  but  not  otherwise),  to  give  them 
the  option  of  purchasing  at  a  valuation  of  two  indifferent  persons, 
one  to  be  chosen  by  each  party ;  and  also,  in  case  I  shall  not  pay 
the  money  so  to  be  secured  in  my  lifetime,  then  that  my  repre- 
sentatives shall  offer  my  said  house  and  premises  to  the  Lords 
Commissioners  for  sale  upon  the  said  terms.** 

r  •245  ]  On  the  12th  of  July,  the  Duke  wrote  a  letter  to  Lord  *Liverpool, 

then  First  Lord  of  the  Treasury,  stating  that  the  expense  of  the 
building  had  exceeded  his  expectations,  and  that  it  had  become 
necessary  for  him  to  raise  money  to  complete  it,  and  adding, 
**  Before,  however,  I  take  any  steps  for  this  purpose,  I  consider  it 
incumbent  on  me  to  inform  your  Lordship  of  my  intentions,  in 
order  that,  if  the  Lords  of  the  Treasury  should  think  it  desirable 
that  any  reversionary  interest,  by  way  of  mortgage  or  otherwise,  on 
this  ground  and  property,  should  rather  be  in  the  Crown  than 
possessed  by  any  individual,  they  may  take  such  steps  as  may 
appear  to  them  expedient  for  securing  that  object."  While  these 
negotiations  were  going  on  with  the  Treasury,  the  Duke  learned 
that  Messrs.  Greenwood,  becoming  acquainted  with  what  had  taken 
place,  complained  of  it,  and  insisted  that  they  had  not  in  any  way 
waived  their  mortgage  on  the  house,  or  accepted  anything  in  the 
way  of  a  substituted  security. 

[Some  correspondence  on  the  subject  passed  between  the  Duke 
and  Messrs.  Greenwood,  including  a  letter  dated  the  21st  of  July, 
1826,  from  Mr.  Cox  to  the  Duke's  secretary,  from  which  it 
incidentally  appears  that  Messrs.  Greenwood  claimed  an  interest 
in  the  Duke's  plate  by  way  of  security  for  65,000i.  This  letter  is 
sufficiently  stated  in  the  judgment,  post,  p.  88.] 

[  248  ]  On  the  26th  of  July,  1826,  Greenwood  &  Co.  caused  the  following 

memorandum  to  be  delivered  to  Mr.  Parkinson,  as  the  'solicitor  of 
the  Duke  of  York : 

'*  It  is  much  to  be  regretted  that  the  substance  of  the  paper, 
dated  the  27th  June,  1826,  was  not  communicated  to  Messrs. 
Greenwood,  Cox  &  Co. ;  it  would  have  prevented  the  misunder- 
standing that  appears  to  have  occurred.     That  Messrs.  Greenwood, 
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Cox  &  Co.  allowed  their  security  on  York  House  to  be  superseded,        a.-o. 
*as  far  as  Messrs.  Coutts  were  concerned,  is  very  true,  on  their        cox. 
undertaking  to  advance  SO,OOOZ.  as  first  mortgagees ;    but  it  was      [  *249  ] 
expressly  stated,  in  the  surrender  of  the  old  lease,  that  Messrs. 
Greenwood,  Cox  &  Go.  were  to  have  a  second  mortgage  for  80,000/., 
part  of  their  debt,  and  that  that  mortgage  was  not  to  interfere  with 
any  other  security  they  might  hold  from  his  Royal  Highness  for 
their  debt,  or  any  part  thereof.      Supposing  the  plate  to  be  of 
sufficient  value  to  cover  the  amount  of  the  debt  to  be  secured, 
Messrs.  Greenwood,  Cox  &  Co.  do  not  see  how  it  is  possible  for 
them,  consistently  with  the  rules  that  ought  to  guide  them  and 
every  house  of  business,  to  waive  their  claim  to  the  mortgage  which 
might  be  available,  and  place  the  amount  upon  a  species  of  security 
which  would  not  be  so,  but,  on  the  contrary,  would  prove  a  com- 
plete dead  weight.    If,  as  stated  in  the  paper  referred  to,  the  house 
on  being  finished  will  with  the  premises  be  worth  at  least  120,000/., 
and  that  it  requires  only  87,000/.  to  complete  it,  including  15,000/. 
for  furniture,  the  sum  required  for  all  purposes,  including  the  dis- 
charge of  the  two  mortgages,  will  be  still  within  the  estimated  value." 
About  this  time,  at  the  request  of  Mr.  Parkinson,  as  solicitor  of 
the  Duke,  a  statement  of  the  account  between  him  and  Messrs. 
Greenwood  was  furnished  to  the  Duke,  and  at  the  same  time  they 
wrote  a  memorandum,  dated  9th  August,  1826,  in  which  they  said, 
''  In  laying  before  Mr.  Parkinson  the  statement  of  our  general  con- 
cerns with  his  Boyal  Highness  the  Duke  of  York,  with  reference  more 
particularly  to  our  claim  on  York  House,  we  wish  it  to  be  clearly 
and  distinctly  understood,  that  if  Mr.  Parkinson  has  any  other 
available  security  to  propose  on  the  part  of  his  Boyal  Highness, 
such  as  a  ^professional  man  can  offer,  or  such  as  any  house  of       L  *'^^^  ] 
business  can  with  any  degree  of  propriety  accept  and  receive, 
adequate  to  that  portion  of  our  debt  which  the  mortgage  is  intended 
to  cover,  having  the  most  unfeigned  wish  and  desire  to  meet  and 
forward  the  views  of  his  Boyal  Highness,  we  shall  most  gladly  take 
the  same  into  consideration." 

The  Duke,  after  receiving  this  communication,  still  hoping  to 
raise  a  loan  in  some  quarter  or  another  by  means  of  his  plate, 
wrote  the  following  letter  to  Messrs.  Coutts : 

''  12th  August,  1826. — Pray  transfer  the  different  chests  of  plate 
in  my  name  in  your  house,  to  the  name  of  Sir  H.  Taylor,  for 
purposes  for  which  I  have  given  him  instructions." 

On   the  18th  of    August,    1826,   a  meeting  was  held  at  the 
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A.-G.  Treasury  between  the  Earl  of  Liverpool,  Mr.  Frederick  Robinson, 
Cox.  Sir  William  Knighton,  Mr.  Herries,  and  Sir  Herbert  Taylor.  At 
this  meeting  a  great  deal  of  discussion  took  place  respecting  a 
further  loan  from  the  Treasury  to  his  Royal  Highness,  and  it  was 
proposed  that  of  the  sum  secured  to  Messrs.  Greenwood  &  Co. 
upon  York  House,  a  portion  amounting  to  10,0002.,  should  be 
provided  for  by  some  other  security.  No  person  was  present  at 
that  meeting  on  behalf  of  Messrs.  Greenwood  &  Co.,  nor  did  thej 
ever  withdraw  their  refusal  to  accept  the  plate  in  substitution  for 
their  mortgage. 

On  the  15th  of  August,  1826,  Sir  Herbert  Taylor  wrote  to 
Mr.  Parkinson  a  letter,  in  the  course  of  which  he  said :  ''I  have 
been  with  Lord  Liverpool,  Mr.  Robinson,  and  Mr.  Herries,  where 
I  met  Sir  William  Knighton.  After  some  discussion,  Lord  Liverpool 
has  authorized  me  to  propose  to  his  Royal  Highness  the  following 
[  *25i  ]  ^arrangement,  which  combines  what  has  been  done  or  agreed  to, 
and  what  they  are  further  willing  to  do.  The  Treasury  agreed  to 
take  upon  themselves  to  pay  off  the  80,000Z.  to  Messrs.  Coutts, 
considered  as  money  advanced  for  the  buildings.  To  pay  whatever 
may  be  further  required  to  complete  the  building  (upon  a  fair 
account)  exclusive  of  furniture,  towards  which  10,000i.  have  already 
been  paid  by  them.  They  consider  the  other  10,0002.  already 
issued  by  them,  to  have  been  paid  as  a  general  assistance  to 
his  Royal  Highness,  and  that  they  will  make  up  that  10,000L  to 
80,0002.,  as  an  advance  on  the  value  of  the  lease  of  the  house,  and 
will  pay  the  remaining  20,0002.  of  that  sum  to  Messrs.  Greenwood, 
or  hold  themselves  responsible  to  them  for  it,  leaving  Messrs.  Green- 
wood to  find  the  security  for  the  remaining  10,0002.  (now  secured  on 
the  house)  in  the  plate." 

Messrs.  Greenwood  insisted  that  they  had  never  consented  to 
abandon  any  part  of  their  security  upon  the  mortgaged  premises. 
But  on  the  part  of  the  Attorney-General,  it  was  alleged  that  at  the 
time  of  proposing  these  arrangements  the  knowledge  of  them  was 
conveyed  to  Mr.  Greenwood  by  Sir  H.  Taylor,  and  the  pro- 
posal was  acquiesced  in.  The  Duke,  on  the  16th  of  August, 
wrote  a  short  note  to  Sir  H.  Taylor,  in  which  he  said: 
"  Your  letter,  and  Sir  W.  Knighton's  explanations,  are  most  satis- 
factory to  me.  The  Government  will  give  Mr.  Greenwood  the 
security  of  the  20,0002.,  which  is  convertible  by  me  for  that  purpose, 
and  the  residuary  10,0002.  lam  ready  to  have  secured  upon  my  plate." 
On  the  15th  of  September,  Mr.  Herries  wrote  to  the  Duke  to  say 
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that  the  Commissioners  of  the  Treasury  were  of  opinion  that ''  a        a..g. 
priority  of  the  purchase  of  the  ^premises  of  which  a  lease  has  been         qox. 
granted  to  your  Boyal  Highness  should  be  secured  to  the  Crown  in       f  *262  j 
preference  to    any    private    individual;"    that    they  had  given 
directions  for  a  communication  with  his  solicitor  for  that  purpose, 
**  in  order  that  such  advances  as  your  Boyal  Highness  may  require 
for  the  completion  of  the  house  and  for  discharging  the  incum- 
hrances  thereon,  to  an  extent  not  exceeding  the  amount  of  the  sums 
actually  laid  out  upon  the  building,  together  with  the  value  of  the 
lease,  which,  as  estimated  by  their  professional  advisers,  my  Lords 
apprehend  to  be  about  30,0002.,  may  be  so  made  from  the  funds  at 
the  disposal  of  the  Commissioners,  so  as  to  give  the  Grown  the 
priority  of  purchase  in  these  premises.*' 

To  this  last  letter  his  Boyal  Highness  returned  an  answer  to  the 
following  effect  (l) : 

"I  have  to  acknowledge  the  receipt  of  your  letter  of  the 
15th  instant,  conveying  to  me  the  information  that  the  Lords  of 
the  Treasury  had  agreed  to  advance  to  me  the  necessary  sums  for 
the  completion  of  my  house  in  the  Stable-yard,  and  to  pay  the 
incumbrances  affecting  it,  and  a  sum  of  30,000Z.  as  the  estimated 
value  of  the  lease  beyond  the  sum  expended,  on  having  a  preference 
of  purchase,  in  case  I  dispose  of  the  same.  I  request  you  to  state 
to  the  Commissioners  that  my  understanding  of  the  preference  of 
purchase  to  be  given  to  them  and  of  the  arrangement  between  them 
and  me  is — that  I  am  to  give  them  a  security  on  the  house  for 
whatever  sums  they  advance  or  pay  to  me — that  in  case  I  dispose 
of  the  house  in  my  lifetime,  and  I  should  not  have  repaid  the  sums 
advanced,  then  that  I  should  give  my  Lords  Commissioners  the 
offer  of  purchasing  the  same  at  a  valuation ;  and  in  case  I  should 
not  dispose  of  the  house  in  my  lifetime,  and  should  not  have  paid 
off  the  whole  of  *the  sums  advanced,  then  that  my  representatives  [  *253  ] 
are  to  be  bound  to  offer  such  house  and  property  for  sale  to  my 
Lords  Commissioners  in  like  manner.  I  am  ready  to  sign  the 
necessary  instrument  for  carrying  this  arrangement  into  effect. 
Until  that  is  done  I  shall  consider  this  a  binding  agreement  on  the 
part  of  me  and  my  representatives  for  carrying  it  into  effect  when 
called  upon." 

The  Lords  of  the  Treasury  made  from  time  to  time  advances 
which  amounted  before  the  month  of  December,  1826,  to  the  sum 

(1)  This  appears  to  be   the   letter  hereafter  referred  to  as  dated  the  16Ui 
of  September,  1826.— 0.  A.  S. 
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A.G.        of  47,0001.     His  Royal  Highness  died  on  the  5th  of  January,  1827. 

Coic.  On  the  81st  of  that  month,  Messrs.  Greenwood  instituted  a  creditor's 
suit  against  Sir  Herbert  Taylor  and  the  other  executors  of  the  Dake 
of  York,  praying  for  an  administration  of  his  effects.  On  the  8rd 
of  February,  the  ordinary  decree  was  made  referring  it  to  the 
Master  to  take  an  account,  and  to  state  the  nature  of  the  liens  on 
the  property. 

On  the  81st  of  March,  1827,  the  Commissioners  of  Woods  and 
Forests  paid  off  the  mortgage  to  Messrs.  Coutts  given  to  secure  the 
sum  of  80,0002.  and  interest,  and  took  an  assignment  of  their 
mortgage  securities.  On  the  11th  of  December,  1827,  the  same 
Commissioners  were  authorized  by  the  Lords  of  the  Treasury  on  the 
part  of  the  Grown,  to  purchase  the  premises  comprised  in  the  lease 
of  the  18th  March,  1826,  and  all  the  estate  and  interest  of  the 
lessee,  his  executors,  &c.,  and  of  all  others  claiming  from  or  under 
him  or  them,  for  a  sum  of  81,918Z.  The  purchase  was  made 
accordingly,  but  the  purchase-money  was  not  paid.  On  the  14th 
of  February,  1828,  the  Commissioners  of  Woods  and  Forests  entered 
into  a  contract  with  the  Marquis  of  Stafford,  for  a  sale  to  him  of 
the  premises  in  question  for  a  sum  of  72,000i.,  and  they  took  actual 
r  *2o4  ]  possession  of  the  premises  on  the  *5th  of  April,  1828,  and  trans- 
ferred possession  to  the  Marquis. 

Mr.  Greenwood  died  in  January,  1832,  and  on  the  9th  of 
February  in  that  year,  Messrs.  Cox  and  Hammersley,  the  surviving 
mortgagees,  filed  a  bill  of  foreclosure  against  the  Commissioners  of 
Woods  and  Forests,  the  executors  of  the  Duke  of  York,  the  Attorney- 
Oeneral,  and  the  Marquis  of  Stafford,  to  have  it  declared  that  by 
virtue  of  the  indenture  of  the  17th  March,  1826,  the  sum  of  80,000/., 
with  interest  due  to  them,  became  charged  by  way  of  a  second 
mortgage  on  York  House,  and  the  premises  comprised  in  the  lease 
of  the  18th  of  March  in  that  year. 

A  decree  was  made  by  consent  in  this  cause  on  the  25th  July, 
1834,  which  recited  among  other  things  the  proceedings  in  the 
cause  of  Greenwood  v.  Taylor,  and  the  desire  of  the  Commissioners 
of  Woods  and  Forests  to  pay  off  certain  principal,  interest,  and 
costs  thereinafter  mentioned,  and  by  consent  of  all  parties,  it 
directed  that  the  said  Commissioners  should  be  at  liberty  to  pay 
the  30,000i.,  and  interest,  due  to  the  plaintiffs  (Cox  &  Co.),  in 
discharge  of  their  mortgage,  with  costs ;  and  that  the  plaintiffs  and 
the  executors  of  the  Duke  should  execute  such  an  assignment  of 
their  interest  in  York  House,  and  in  the  mortgage,  &c.y  as  the 
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Attomey-Oeneral  should  direct;  but  this  was  to  be  without  pre-         a.-o. 
jadice  to  any  question  of  lien  on  the  plate  on  the  part  of  the         q^]^ 
plain tifiis  or  of  the  Attorney-General^  or  to  any  proceedings  in  the 
cause  of  Greemvood  v.  Taylor,  on  behalf  of  the  Attorney-General, 
as   if   the  mortgage  remained  undischarged,  with  liberty  to  the 
Attorney-General  to  enforce  such  lien  in  the  name  of  the  plaintiffs, 
they  being  by  him  indemnified  for  the  use  of  their  names.    And 
the  plaintiffs  were  ordered  to  execute  an  *assignment  of  such  lien       [  •255  ] 
on  the  plate  as  they  were  then  entitled  to ;  and  the  deed  was  to 
contain  all  the  necessary  power  to  enable  the  Attoi-ney-General  to 
enforce  such  lien;   but  the  executors  were  not  to  be  taken  as 
assenting  to  this  claim  of  lien,  and  the  order  was  to  be  without  pre- 
judice to  the  plaintiffs,  as  creditors  of  the  Duke  of  York  in  any  other 
character  than  as  mortgagees  for  the  SO,OOOZ.  and  interest,  to  oppose 
the  claim  of  the  Attorney-General  to  such  lien. 

In  pursuance  of  this  order,  an  indenture  bearing  date  the  18th 
of  June,  1886,  was  made  by  the  various  parties  concerned,  for  the 
purpose  of  carrying  this  decree  into  effect. 

On  the  1st  of  June,  1844,  Master  Brougham  made  his  report  in 
the  cause  of  Greenwood  v.  Taylor,  whereby  he  found  that  the 
Crown  was  entitled  to  a  lien  for  10,000{.  and  interest  on  the  chests 
of  plate ;  that  the  Crown  was  a  legal  mortgagee  and  a  specialty 
creditor  for  the  sum  of  80,000/.,  the  amount  of  the  mortgage  to 
Coutts  &  Co. ;  that  the  Crown  was  also  a  specialty  creditor  for  the 
amount  of  the  rent  on  the  existing  and  the  surrendered  leases,  and 
was  an  equitable  mortgagee  in  respect  of  all  the  other  sums  advanced, 
and  the  interest  thereon. 

The  Attorney -General  took  exceptions  to  this  report ;  first,  that 
the  Master  had  omitted  to  find  that  the  Crown  was  entitled  to 
pursue  the  remedies  comprised  in  the  several  securities  and  the 
covenants  therein  contained,  executed  to  Coutts  &  Co.  and  to 
Greenwood  &  Co.,  and  afterwards  assigned  to  the  Crown ;  secondly, 
that  the  Master  had  omitted  to  find  that  the  Crown  was  entitled  to 
rank  as  a  specialty  creditor  for  the  sum  of  80,000Z.,  under  the 
covenants  in  the  mortgage-deeds  to  Greenwood  &  Co. ;  thirdly,  a 
similar  exception,  founded  on  the  covenants  in  the  surrender  of 
17th  March,  1826 ;  *and  fourthly,  that  the  Master  had  not  found  [  "266  ] 
that  the  Crown  was  entitled  to  interest  on  the  rents  accrued  due 
since  July,  1888,  when  interest  was  formally  claimed. 

The  executors  of  the  Duke  of  Tork  excepted  to  the  report ;  first, 
that  the  Master  had  found  that  the  Crown  had  a  lien  on  the  chests 
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A.-G.  of  plate  for  10,OOOZ. ;  secondly,  that  he  had  found  the  Crown  to  be 
c^i.  a  specialty  creditor  for  80,0002.  on  the  mortgage  to  Coutts  &  Co. ; 
thirdly,  that  the  Crown  was  found  to  be  a  specialty  creditor  for  the 
rent  of  the  existing  and  the  surrendered  leases ;  fourthly,  that  the 
Crown  was  found  to  be  an  equitable  mortgagee  in  respect  of  the 
other  sums  advanced,  with  legal  interest ;  fifthly,  that  the  Master 
ought  to  have  found  the  Crown  entitled  to  prove  only  as  a  pimple 
contract  creditor  for  81,8752.  Oa.  Id. 

These  exceptions  came  on  to  be  heard  before  the  Yice-Ghancellor 
of  England,  and  his  Honour,  on  the  14th  of  April,  1845,  made  an 
order  declaring  that  the  purchase-money  due  from  the  Treasury  for 
the  purchase  of  York  House  was  applicable,  in  the  first  place,  to 
the  discharge  of  the  sum  due  for  principal  and  interest  on  the 
mortgage  to  Coutts  &  Co. ;  secondly,  to  discharge  the  80,0001.  due 
on  the  mortgage  to  Greenwood  &  Co. ;  and  thirdly,  in  discharge  of 
the  other  advances  made  by  the  Lords  of  the  Treasury  on  the 
security  of  the  premises :  and  thereupon  the  first,  second,  and  third 
exceptions  taken  by  the  Attomey-Oeneral  were  declared  to  be  over- 
ruled, and  the  second,  fourth,  and  fifth  exceptions  taken  by  the 
executors  were  allowed.  The  Attorney -General  abandoning  the 
fourth  exception  taken  by  him,  the  first  exception  taken  by  the 
executors  was  allowed,  but  the  third  was  overruled.  The  Attorney- 
General  and  the  executors  appealed  against  these  decrees. 

[  267  ]  The  Solicitor-General  {Sir  J.  RomiUy)  and  Mr.  Twiss  for  the 

Crown  [upon  the  1st  exception  taken  by  the  Attorney-General, 
relied  upon  the  rule  in  Mason  v.  Bogg  (i)] : 

[  258]  With  respect  to  the  appropriation  of  the  81,918Z.,  the  purchase- 

money  of  the  estate,  the  purchaser  is  not  bound  to  pay  it  till  a  good 
title  is  made ;  and  until  that  is  done,  the  executors  have  no  control 
over  the  purchase-money.  *  *  Suppose  the  mortgages  had 
remained  in  Messrs.  Coutts  &  Co.  and  Messrs.  Greenwood  &  Co., 
and  the  Crown  had  agreed  to  purchase,  no  one  will  pretend  that 
the  purchase-money  must  have  been  paid  to  the  vendor  while 
these  mortgages  were  so  outstanding.    *    *    ♦ 

[260]  The  purchaser  is  not  bound  to  pay  the  purchase-money  till  a 

proper  conveyance  is  tendered,  and  he  is  not  bound  to  pay  off,  nor 
see  to  the  paying  off,  incumbrances  at  all. 

The  second  question  relates  to  the  claim  of  the  Crown  to  be  a 

(1)  45  B.  B.  112  (2  My.  &  Or.  443),      upon  tliis  point  in  Greenwood  v.  Taylor 
where  theYiCE-GHANCBLLOB's  decision      had  been  already  oyerruled. — O.  A.  S. 
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specialty  creditor  for  50,0002.,  and  to  have  a  lien  on  the  plate  for  a.-g.; 
10,000Z.  The  correspondence  shows  that  though  at  first  unwilling  to  cox. 
accept  the  plate  as  a  security  for  any  part  of  the  sum  under  mort- 
gage. Greenwood  &  Co.  afterwards  so  acted  as  to  allow  the  Duke  and 
the  Lords  of  the  Treasury  to  believe  that  that  arrangement  was 
acquiesced  in.  All  the  rights  which  Greenwood  &  Co.  ever  held 
as  specialty  creditors  were  transferred  by  assignment  to  the  Crown. 
The  Crown  also  claims  the  right  to  be  treated  as  a  specialty 
creditor  for  the  rents  due  under  the  leases  before  1826.  On  this 
pointy  [they  cited  Newport  v.  Godfrey  (i),  Hartshome  v.  Watson  (2), 
and  other  cases  to  which  it  is  no  longer  necessary  to  refer]. 

Mr.  Bethell  (with  whom  was  Mr.  Giffard)  for  the  executors  of       t  *®^  1 
the  Duke : 

The  course  sought  in  this  case  to  be  taken  by  the  Crown  is  against 
all  equity.  The  Crown  seeks  to  have  all  the  advantage  of  pur- 
chaser and  mortgagee  at  the  same  time.  Yet  the  rights  of  the  two 
characters  are  in  opposition  to  each  other.  The  Crown  purchased 
on  the  express  condition  of  paying  off  all  the  mortgages ;  the  terms 
of  the  letters  of  the  15th  and  16th  September,  1826,  expressly  show 
that  this  was  the  proposed  arrangement  from  the  earliest  part  of 
the  negotiation;  yet  it  now  claims  to  retain  the  purchase-money 
and  to  leave  all  the  mortgages  unsatisfied.  It  cannot  do  so,  but 
must  be  bound  to  fulfil  its  engagements.  Having  in  the  original 
contract  undertaken  to  pay  off  the  incumbrances,  the  Crown  cannot, 
merely  because  it  has  become  possessed  of  them  in  the  interval, 
now  insist  that  they  are  kept  on  foot. 

Three  points  arise  in  this  case.  The  first  is,  that  the  original 
contract  contained  terms  by  which  the  Crown  bound  itself  to  pay 
off  the  incumbrances ;  secondly,  the  contract  was  one  of  ordinary 
purchase,  and  at  the  time  it  was  entered  into,  the  executors  had  the 
right  to  direct  the  application  of  the  purchase-money  ;  and  thirdly, 
the  *Crown  has  sold  the  property,  and  received  the  money.  It  [*262] 
cannot,  therefore,  retain  the  money  and  yet  deal  with  the  security 
for  which  that  money  has  been  given  as  if  the  security  had  not 
been  reaUzed  at  all.  *  *  The  case  of  Mason  v.  Bogg  (8)  has  no 
application  to  the  present,  for  it  merely  shows  that  where  a  man 
has  a  mortgage-security,  but  is  not  in  possession,  and  his  security 
is  unaffected,  he  may  come  in  under  a  decree,  in  a  common  suitor's 

(1)  3  Lev.  267.  (3)  46  E.  R  112  (2  My.  &  Or.  443). 

(2)  44  B.  R  693  (5  Soott,  506). 
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A..a.  suit,  in  respect  of  the  covenant  contained  in  his  mortgage.  That 
0^'^  case  admitted  of  an  election  ;  bat  here  the  creditor  could  not  make 
his  election,  for  by  having  become  a  purchaser,  his  character  as 
such  put  an  end  to  his  rights  in  the  character  of  creditor.  The 
Grown  here  was  creditor  on  the  mortgages,  and  debtor  at  the  same 
time  in  respect  of  the  purchase-money;  it  owed  the  estate  the 
purchase-money,  and  that  money  was  applicable  in  the  first  place 
to  the  discharge  of  the  debts. 

[  264  ]  Then  as  to  the  lien  on  the  plate.     *     *     It  is  impossible  in  point 

of  fact  that  Greenwood  &  Co.  could  have  claimed  a  lien  on  the  plate 
for  the  10,0001.  which  formed  part  of  the  mortgage  debt ;  for  their 
whole  conduct  from  the  beginning  to  the  end  was  a  denial  of  such 
a  claim.  It  follows,  therefore,  that  in  respect  of  the  10,000/.,  the 
Grown  cannot  claim  under  them  any  lien  on  the  plate  which  formed 
part  of  the  general  effects  of  the  Duke  at  his  death. 

Then  as  to  the  claim  of  the  Grown  to  be  ranked  as  a  specialty 
creditor  for  the  rents  under  the  original  lease,  no  such  claim  can 
be  sustained.  The  surrender  of  the  leases  extinguished  all  title 
to  sue  upon   the   covenants   contained  in  them.     [On  this  point 

[266]  they  cited  Webb  v.  Russell  {i)  and  Stokes  v.  Rvssell{2)],  and  there 
is  no  longer  a  power  of  distraining  for  the  rent,  nor  of  suing  on 
the  covenant;  for  each  of  them  belonging  to  the  reversion  as 
an  incident,  and  being  held  by  virtue  of  it,  falls  the  moment  the 
reversion  is  destroyed.  The  rents  in  question  were  due  under 
the  leases  of  1810  and  1824,  as  to  which  the  reversion  was  in 
the  Grown.  The  moment  the  Grown  accepted  the  surrender  of 
these  leases,  it  ceased  to  have  the  reversion,  the  estate  became 
an  estate  in  possession,  and  operated  a  merger  of  the  term,  and 
the  rent  and  the  covenants  fell  with  the  reversion,  to  which 
they  had  been  mere  incidents  and  accessories.  The  cases  just 
quoted  proceeded  on  these  principles,  and  have  never  been  dis- 
puted. The  money  due,  if  recoverable  at  all,  was  after  surrender 
recoverable  by  the  Grown  in  the  character  of  a  simple  contract 
creditor,  and  in  no  other  way,  and  the  Grown  is  not  entitled  to  rank 
as  a  specialty  creditor  in  respect  of  these  rents. 

Mr.  Stuart  (with  whom  was  Mr.  Calvert),  for  Gox  &  Go.,  con- 
tended that  after  the  transaction  of  March,  1826,  the  Grown  became 
only  a  simple  contract  creditor  in  respect  of  the  debts  then  purchased 
from  Greenwood  &  Go. 

(1)  1  E.  B.  726  (3  T.  B.  393).  (2)  1  E.  E.  732  (3  T.  B.  678). 
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The  SoUcitor-Generdl,  in  reply :  a.-g. 

V. 

The  memorandum  given  by  the  Duke  of  York  shows  that  the         Cox. 
incumbrances  were  not  to  be  merged,  but  were  to  be  kept  up  and 
full  security  given  to  the  Crown  for  all  the  money  that  the  Crown 
was  to  advance.     ♦    *     * 

LfORD    LaMODALB:  1850. 

Aug.  14. 

My  Lords, — Lord  Cottbnham  has  communicated  to  me  in  writing        

his  opinion  upon  this  case,  and  as  the  noble  Lords  who  heard  it       1^  ^^^  ^ 
with  him  concur  in  that  opinion,  he  has  asked  me  to  read  it  to  your 
Liordships,  which  I  shall  now  do. 

**  There  is  in  this  case  some  complication  of  facts  and  some  con- 
fusion, arising  from  the  different  interests  of  the  parties ;  but  if  the 
facts  are  correctly  considered  as  bearing  upon  the  several  points  to 
be  decided,  much  of  the  difficulty  of  the  case  will  disappear. 

"  To  avoid  confusion,  I  propose  to  take  separately  *the  different       [  '^^^  j 
points  raised  by  the  several  appeals,  and  to  state  so  much  of  the 
facts  as  appears  applicable  to  each  of  such  points. 

"  The  first  point  raised  by  the  original  appeal  was  as  to  the  lien 
claimed  by  the  Attorney-General  upon  the  chests  of  plate  belonging 
to  the  Duke  of  York,  which  were  deposited  at  Messrs.  Coutts  &  Co.'s. 
The  Master  found  that  the  Crown  had  a  lien  upon  the  plate  in  such 
chests  for  the  sum  of  10,0001.  To  this  finding  the  executors  of  the 
Duke  of  York  took  an  exception,  but  Messrs.  Cox  &  Co.  did  not. 
The  Vicb-Chancbllor  allowed  that  exception.  From  this  order  the 
Attorney-General  has  appealed,  and  it  will  be  observed  that  the  con- 
test is  therefore  between  the  Crown  and  the  representatives  of 
the  Duke,  and  that  Messrs.  Cox  &  Co.  not  having  excepted  to 
the  finding  of  the  Master  in  favour  of  the  Crown,  cannot  now  be 
heard  in  opposition  to  the  report,  the  propriety  of  which  is  in 
question  upon  this  appeal. 

"  The  leases  of  York  House,  or  of  the  site  upon  which  it  stands, 
were  mortgaged  by  the  Duke  of  York  to  Messrs.  Greenwood,  Cox  & 
Co.  for  30,000Z.,  and  subsequently  to  Messrs.  Coutts  &  Co.  for 
another  sum  of  80,0001. ;  but  to  which  Messrs.  Greenwood  &  Co. 
gave  priority  over  their  mortgage.  More  money  being  required  to 
complete  the  house,  negotiations  took  place  between  the  Duke  and 
Messrs.  Greenwood,  Cox  &  Co.,  and  the  Duke  and  the  Lords  of  the 
Treasury,  upon  which  the  present  question  depends.  What  passed 
between  the  Duke  and  Mr.  Greenwood  upon  that  occasion  is  not 
proved ;  but  it  is  clear  that  the  Duke  understood  that  Greenwood, 
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A..Q.  on  the  part  of  his  house,  had  agreed  to  postpone  their  claim  to 
Cox.  ^^y  8*1™  which  the  Treasury  might  advance  for  the  completion 
[  '268  ]  of  the  building  ;  for  he  *80  stated  the  fact  to  be  in  his  own  answer 
to  an  inquiry  by  the  Treasury  on  the  27th  of  June,  1826,  Btating 
also  that  the  mortgage  to  Messrs.  Goutts  &  Go.  for  80,000Z.  was  the 
only  incumbrance  upon  the  house.  Upon  this  representation  it 
appears  that  the  Treasury  advanced  two  sums  of  10,000Z.  each,  and 
the  Duke,  in  acknowledging  such  advances,  agreed  that  upon  the 
Treasury  paying  off  the  existing  mortgage  of  SO,OOOZ.,  and  advanc- 
ing such  further  sums  as  might  be  necessary  to  complete  the 
building,  the  Grown  should  have  a  right  of  pre-emption. 

''  The  negotiation  with  the  Treasury  continued,  and  on  the  15th 
of  August,  1826,  Sir  Herbert  Taylor  wrote  to  Mr.  Parkinson,  the 
Duke's  solicitor,  stating,  under  the  authority  of  Lord  Liverpool, 
that  the  Lords  of  the  Treasury  would  make  up  the  second  of  the 
sums  of  10,0001.,  so  advanced  by  them,  to  80,000Z.,  upon  the  value 
of  the  lease,  and  would  pay  the  remaining  20,0002.  of  the  sum  to 
Messrs.  Greenwood  &  Go.,  leaving  them  to  find  a  security  for  the 
sum  of  10,000{.  (then  secured  on  the  house)  in  the  plate.  This 
proposed  arrangement  having  been  communicated  to  the  Duke, 
he,  in  a  letter  to  Sir  Herbert  Taylor,  dated  16th  August,  1826, 
expressed  his  approbation  of  it,  and  said,  'The  Government 
will  give  Mr.  Greenwood  the  security  of  the  20,000Z.,  which 
is  convertible  by  me  for  that  purpose,  and  the  residuary 
10,000i.  I  am  ready  to  have  reserved  upon  my  plate.'  In  a 
Treasury  minute  of  the  14th  September,  1826,  this  arrangement 
was  recited,  and  that  it  was  expedient  that  such  advances  as 
the  Duke  might  require  for  the  completion  of  the  house,  and 
for  payment  of  Messrs.  Goutts's  debt,  and  of  20,000Z.  to  Messrs. 
Greenwood  &  Go.  (the  latter  agreeing  to  release  the  house  on 
receiving  that  sum),  upon  the  value  of  and  on  security  for  the 
f  ♦269  ]  ♦whole  on  the  lease  and  premises,  should  be  furnished  to  the  Duke, 
and  directing  the  writing  of  a  letter  to  the  Duke,  accepting  his  offer 
of  pre-emption,  and  for  making  arrangements  for  making  such 
advances  as  he  might  require  for  the  completion  of  the  house,  and 
for  payment  of  the  two  sums  of  80,000i.  and  20,000Z.  In  pursuance 
of  this  minute,  a  letter  was  written  to  the  Duke  by  Mr.  Herries, 
informing  him  that  the  Treasury  would  make  such  advances  as  his 
Boyal  Highness  might  require  for  the  completion  of  the  house,  and 
for  discharging  the  incumbrances  thereon.  To  this  letter  the 
Duke  wrote  an  answer,  dated  16th  September,  1826,  adopting  and 
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confirming  the  proposed  arrangements.     After  this,  and  upon  the        a.-g. 
faith,  as  it  was  alleged,  of  this  agreement,  the  Treasury  advanced        cox. 
Bams  of  5,00W.,  10,000Z.,  and  12,000Z.  to  the  Duke;  and  so  the  matter 
Btood  at  the  time  of  the  Duke's  death,  nothing  further  having,  as  it 
appears,  passed  in  writing  upon  the  subject  of  the  plate ;  but  it  does 
not  appear  that  Messrs.  Greenwood  &  Co.  were  parties  to  the  nego- 
tiation between  the  Treasury  and  the  Duke,  and  they,  in  July,  1826, 
denied  that  they  had  agreed  to  transfer  10,0002.  of  their  mortgage 
upon  the  house  to  a  security  upon  the  plate ;  but  it  is  clear  that  they 
claimed  some  interest  in  the  plate ;  for  in  a  letter  from  Mr.  Cox, 
dated  2l8t  July,  1826,  to  the  Duke's  secretary,  referring  to  a  proposi- 
tion to  let  in  an  additional  sum  of  10,0002.  in  preference  to  their 
debt,  he  says  to  this  it  was  signified  that  there  could  be  no  objection, 
supposing  the  plate  to  be  a  security  for  the  balance  remaining  due 
to  them,  ultra  the  80,0002.  mortgage  on  the  house.     '  Our  present 
advance  in  cash,  in  one  way  or  other,  for  the  accommodation  of  his 
Boyal  Highness,  is  at  this  moment  not  less  than  115,0002.,  for 
65,0002.  of  which  we  hold  an  ultimate  security  on  York  House  and 
♦the  plate.'    By  indenture,  18th  June,  1835,  Messrs.  Cox  &  Co.       [  ♦270  ] 
assigned  to  the  Commissioners  of  Woods  and  Forests  their  mortgage 
of  80,0002.,  and  of  the  mortgage  premises  and  all  their  interest  as 
such  mortgagees  in  the  plate,  but  without  prejudice  to  the  claim  of 
the  Duke's  estate,  or  of  themselves  as  general  creditors. 

"  If,  therefore,  Messrs.  Greenwood  &  Co.  had  any  title  to  or  lien 
upon  the  plate,  it  is  clear  that  such  title  or  lien  passed  to  the  Crown ; 
and  that  the  Duke  of  York  and  Mr.  Greenwood  understood  that  they 
had  such  a  lien,  is  manifest  from  the  whole  conduct  of  the  Duke ; 
and  that  Mr.  Cox  so  understood  it,  would  appear  from  his  letter  of 
the  21st  July,  1826.  But  there  is  so  much  of  obscurity  over  this 
transaction,  that  it  would  be  very  unsatisfactory  to  have  to  decide  the 
question  upon  any  conclusion  to  be  drawn  from  the  evidence  upon 
that  point.  Fortunately,  that  is  not  necessary,  because,  whether 
there  was  or  not  any  contract  between  the  Duke  and  Messrs.  Green- 
wood &  Co.  to  throw  10,0002.  of  their  80,0002.  mortgage  from  the 
house  upon  the  plate,  it  appears  to  me  that,  as  between  the  Duke 
and  the  Crown,  it  is  not  competent  for  the  Duke's  representative 
to  dispute  or  repudiate  such  an  arrangement.  The  Duke,  owner  of 
the  plate  and  of  the  house,  subject  to  a  mortgage  for  80,0002., 
represents  to  an  intending  purchaser  of  the  house  that  he  had  agreed 
with  the  mortgagee  that  the  mortgage  upon  the  house  should  be 
reduced  to  20,0002.,  the  mortgagee  accepting  the  security  of  the 
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plate  for  the  remaining  10,0002.  Upon  the  faith  of  this  representa- 
tion, the  purchaser  agrees  to  pay  a  certain  sum  for  the  hoase,  as 
subject  to  20,000/.  only,  and  pays  such  purchase-money.  The 
mortgagee  afterwards  disputes  the  alleged  agreement  as  to  the 

r  ♦271 J  plate,  and,  filing  a  bill  of  foreclosure,  obtains  payment  of  the*  whole 
80,000{.  from  the  purchaser.  Can  the  vendor,  as  against  sach 
purchaser,  take  the  whole  of  the  plate  for  his  own  use,  or  is  it  not 
pledged  to  make  good  to  the  purchaser  the  10,000/.  he  has  been 
compelled  to  pay,  and  so  to  give  effect  to  the  representation  ander 
which  the  purchase  was  made  and  the  purchase-money  paid  ?  I 
am  of  opinion  that  this  equity  arises  for  the  relief  of  the  purchaser. 
The  representation  is  equivalent  to  a  contract  that  10,000/.  of  the 
value  of  the  plate  shall  be  applied  in  exoneration  of  so  much  of  the 
80,000/.  mortgage  upon  the  house.  It  is,  indeed,  hardly  necessary 
to  resort  to  an  implied  contract.  The  Duke*s  letter  to  Sir  Herbert 
Taylor  of  the  26th  of  August,  1826  ;  the  Treasury  minute  of  the  14th 
of  September,  and  Mr.  Herries's  letter  of  the  15th  of  September, 
and  the  Duke's  answer  of  the  16th  of  September,  1826  (i),  amount  to 
a  positive  contract  for  that  purpose.  It  appears  to  me,  for  these 
reasons,  that,  whether  Greenwood  &  Go.  were  or  were  not  bound  to 
take  20,000/.  in  full  for  their  mortgage  upon  the  house,  looking  to 
the  plate  for  the  remaining  10,000/.,  the  Grown  was  and  is  entitled, 
as  against  the  Duke  and  his  estate,  to  insist  upon  such  mortgage 
being  considered  as  of  the  amount  of  20,000/.  only,  and  that,  having 
been  compelled  to  pay  80,000/.,  the  Grown  is  entitled  to  have  the 
10,000/.  raised  and  repaid  out  of  the  proceeds  of  the  plate,  and  con- 
sequently, that  the  Master's  report  was  in  this  respect  right,  and  that 
the  Yige-Ghanoellob's  order  ought  to  have  been  to  overrule  the  first 
exception,  and  that  the  order  allowing  it  ought  now  to  be  discharged. 
*'  The  second  exception  taken  by  the  representatives  of  the  Duke 
was,  because  the  Master  had  reported  that  the  Grown  was  a  legal 
mortgagee  and  specialty  creditor  for  the  80,000/.  mortgage-money 

[  '272  1  paid  to  Messrs.  Goutts.  *Now,  that  Messrs.  Goutts  were  legal 
mortgagees  and  specialty  creditors  is  not  disputed ;  and,  by  inden- 
ture of  the  81st  of  May,  1827,  they  assigned  their  mortgage,  and 
the  mortgaged  premises,  to  the  Gommissioners  of  Woods  and  Forests, 
and  their  covenant,  with  Uberty  to  sue  upon  it  in  trust  for  the  Crown. 
The  Grown  thereby  was  placed  in  the  same  situation  that  Goutts  & 
Go.  had  before  occupied ;  and  unless  it  was  not  competent  or  possible 
to  keep  the  security  alive,  the  Grown  became  both  legal  mortgagee 

(1)  See  anU,  p.  75. 
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andjspecialty  creditor  as  against  the  Duke  and  his  estate.    The  eqaity        a.-o. 
of  redemption  remained  vested  in  the  representatives  of  the  Duke ;         qox. 
for,  by  the  Act  of  Parliament  of  1851,  it  appears  that,  though  the 
contract  for  the  purchase  of  the  interest  in  the  lease  was  made  on 
the  14th  of  February,  1828,  it  had  never  been  carried  into  eflFect. 

"  The  Duke  died  in  January,  1827,  indebted  by  the  covenants  in 
the  mortgages  to  Messrs.  Coutts  in  80,000Z.,  and  to  Messrs.  Green- 
wood &  Co.  in  another  sum  of  80,0002.,  which  became  vested  in  the 
Crown, — the  first  in  May,  1827,  and  the  other  in  June,  1885, — the 
lease   never  having  been  vested  in  them,  but  being,  under  the 
authority  of  the  Act  of  1841,  transferred  direct  to  the  Duke  of 
Sutherland.     So  far  there  does  not  appear  to  be  any  difficulty,  and 
I  do  not  understand  that  the  Vice-Chancellor  had  any  doubt  of  the 
Crown's  title  as  mortgagee  and  specialty  creditor  up  to  the  5th  of 
April,  1828,  when  the  purchase-money  was  payable.    But  he  con- 
sidered that,  from  that  time,  the  mortgages  were  to  be  considered 
as  paid  out  of  the  purchase-money,  and  consequently  that  the 
mortgages  and  covenants  ceased  from  that  day  to  exist.     That  upon 
the  sale  of  property  subject  *to  a  mortgage  for  its  full  value,  it  is       [  *273  ] 
the  duty  of  the  vendor  to  pay  off  the  mortgage,  is  certain,  if  the 
purchaser  has  not  the  prudence  to  see  that  done,  and  take  his  title 
from  the  mortgagee;  but  that  is  not  likely  to  arise;    for  what 
purchaser  would  pay  the  full  value  of  property  to  the  owner  of  the 
equity  of  redemption,  thus  leaving  the  mortgage  a  charge  upon  the 
property,  and  parting  with  the  money  out  of  which  it  ought  to  be 
paid  ?    In  the  judgment  under  appeal,  it  is  laid  down  as  a  rule  of 
equity,  that,  upon  a  purchase  of  property  subject  to  incumbrance, 
for  the  full  value,  it  is  the  duty  of  the  vendor  to  apply  the  purchase- 
money  in  payment  of  what  is  due  on  the  incumbrances,  according 
to  their  priorities.    If  there  be  any  such  rule,  it  can  only  arise  upon 
an  implied  contract  in  the  improbable  case  supposed  of  a  purchaser 
paying  the  full  value  to  the  owner  of  the  equity  of  redemption, 
trusting  to  his  paying  off  the  mortgage  without  any  specific  contract 
for  that  purpose ;  for  to  whom  can  this  duty  be  due  but  to  the 
mortgagor,  who  is  interested  in  being  relieved  from  all  personal 
responsibilities  for  payment  of  what  is  due  upon  the  mortgage  ? 
It  must  be  the  subject  of  implied  or  expressed  contract ;  but  what 
is  the  evidence  of  either  in  the  present  case  ?    At  the  time  of  the 
assignment  of  Messrs.    Coutts's   mortgage   by  indenture    of   the 
Slst  of  March,  1827,  the  debt  and  the  covenant,  and  all  the 
remedies,  were  assigned,  and  from  that  time  remained  vested  in 
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A.-o.        the  Crown.    In  December,  1827,  the  Grown  contracted  to  purchase 

Cox.         ^^^  equity  of  redemption,  but  such  purchase  was  not  carried  into 

effect  until  1841.    It  was  not,  however,  proposed  that  81,9131.,  ihe 

estimated  value  of  the  premises,  should  be  paid  to  the  vendors, 

trusting  to  their  discharging  the  mortgage ;  but,  on  the  contrary, 

[  *274  ]  *the  amount  of  Messrs.  Coutts's  mortgage  was  considered  as  still 
due  and  owing,  and  such  amount  was  to  be  deducted  from  ihe 
purchase-money. 

"  So  matters  continued  until  the  Act  of  1841,  during  which  time 
there  can  be  no  doubt  of  the  Grown  being  a  mortgagee  and  specialty 
creditor  in  respect  of  Messrs.  Goutts*s  mortgage.  By  the  Act  of 
1841  the  purchase  was  complete;  but  it  was  provided  that,  as 
regards  the  accounts  between  the  Grown  and  the  estate  of  the  Duke 
of  York,  the  same  should  be  taken  and  adjusted  in  all  respects  as  if 
the  Grown  lease  had  not  been  assigned  in  pursuance  of  the  Act, 
and  as  if  the  Act  had  not  passed.  The  Grown  therefore  continued 
a  mortgagee  and  specialty  creditor  after  that  assignment  as  much  as 
before,  and  was  so  at  the  time  of  the  report.  A  similar  course  was 
adopted  as  to  Messrs.  Greenwood  and  Gox's  mortgage.  The  decree 
of  28th  July,  1834,  to  which  the  Duke's  representatives  were 
parties,  directed  by  consent  the  payment  of  Greenwood  &  Co.  of 
what  was  due  to  them  upon  the  mortgage;  but  this  was  to  be 
without  prejudice  to  the  claim  of  the  Grown  upon  the  plate,  as  to 
which  the  mortgagees  were  to  assign  all  their  lien  and  interest  to 
the  Grown,  with  all  remedies  to  enforce  the  same ;  and  by  the  deed 
dated  18th  June,  1885,  executed  upon  payment  of  such  mortgage, 
and  to  which  the  representatives  of  the  Duke  were  parties,  the 
same  reservation  is  made,  and  the  debt  is  assigned  to  the  Gom- 
missioners  of  Woods  and  Forests  in  trust  for  the  Grown,  with  full 
power  to  demand,  sue  for,  and  recover  the  same,  and  to  use  the 
names  of  the  mortgagees  for  that  purpose. 

''  At  this  time  the  Gommissioners  for  the  Grown,  by  the  contract 
of  11th  December,  1827,  were  purchasers  of  the  lease  from  the 
Duke's  representatives ;  but  so  far  from  there  being  ground  for 

[  ♦275  ]  implying  any  contract  to  *pay  off  and  destroy  the  mortgage  debt, 
there  is  an  express  contract  and  provision  for  keeping  it  alive,  by 
which  the  Duke's  representatives,  as  parties  to  the  decree  and  to 
the  deed,  are  bound. 

"  I  am  therefore  of  opinion  that  the  Master's  report  was  correct 
in  finding  that  her  Majesty  was  a  legal  mortgagee  and  specialty 
creditor  for  the  amount  of  Messrs.  Goutts'  mortgage,  and  that  the 
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second  exception  of  the  representatives  of  the  Duke  ought  therefore  a.-g. 
to  have  been  overruled,  and  that  the  order  allowing  the  exception  cox. 
ought  to  be  discharged. 

'•  The  third  exception  of  the  representatives  of  the  Duke  disputes 
the  Master^s  finding  that  the  Grown  is  a  specialty  creditor  for  the 
arrears  of  rent  reserved  by  the  leases.  I  cannot  find  any  ground 
for  this  proposition  ;  the  personal  covenant  is  independent  of  the 
estate  in  the  property  mortgaged,  and  is  not  affected  by  its 
surrender  or  other  determination  (i).  The  order  of  the  Vicb-Chan- 
cBLJiOB,  overruling  the  exception,  ought  therefore,  in  my  opinion, 
to  be  affirmed. 

**  The  fourth  exception  of  the  representatives  of  the  Duke  applying 
to  other  sums,  was,  as  I  understand,  intended  to  refer  to  the 
advances  for  building  made  by  the  Crown  to  the  Duke.  It  is,  I 
think,  clear  that  all  such  advances  were  made  upon  the  security  of 
the  premises,  and  that  the  Grown  obtained  an  equitable  lien 
thereon.  The  Duke's  letter  of  16th  September,  1826,  is  conclusive 
upon  this  point,  and  indeed  the  order  appealed  from  so  treats  these 
advances.  This  fourth  exception  of  the  representatives  of  the  Duke 
ought,  in  my  opinion,  to  have  been  overruled,  and  the  order 
allowing  it  ought  to  be  discharged. 

''  The  fifth  exception  of  the  representatives  of  the  Duke  appears 
to  be  consequential  upon  the  others  before  "observed  upon,  and      [  *276  ] 
ought,  in  my  opinion,   to  have  been  overruled,  and  the  order 
allowing  it  ought  therefore  to  be  discharged. 

"  What  I  have  said  upon  the  third  exception  disposes  of  the  cross 
appeal  of  the  representatives  of  the  Duke,  and  as,  in  my  opinion, 
there  was  no  ground  for  that  appeal,  I  think  it  ought  to  be  dismissed, 
with  costs. 

"  With  respect  to  the  exceptions  taken  by  the  Attomey-Oeneral, 
the  first  asserts  merely  a  consequence  of  the  facts  found  by  the 
Master;  and  as  to  the  second  exception,  I  have  not  been  able  to 
discover  any  reason  for  the  Master  having  confined  his  finding  to 
Messrs.  Goutts*  debt  and  omitted  Messrs.  Greenwood's.  That 
Greenwood's  advances  constituted  a  mortgage  and  specialty  debt 
under  the  covenant,  is  not  disputed,  and  that  they  amounted  to 
30,0O0L  is  admitted  by  several  documents,  and  particularly  by  the 
deed  of  18th  June,  1885,  to  which  the  representatives  of  the  Duke 
were  parties.    It  appears  to  me,  therefore,  that  the  Master  ought 

(1)  This  passage  is  cited  by  CnnTY,  J.,  Lyhbe  v.  Hart  (1885)  29  Ch.  Div.  at 
p.  id. 
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A..G.        to  have  found  that  the  Grown  was  a  specialty  creditor  as  to  the 
Cox.        money  paid  in  discharge  of  the  mortgage  to  Messrs.  Greenwood 
&  Co. ;  but  as  the  Master  was  only  to  inquire  as  to  the  specialty 
debts,  I  do  not  think  he  ought  to  have  done  more  than  find  sach 
facts,  leaving    the  consequences  to  further  directions.    I  think, 
therefore,  that  upon  the  first  exception  of  the  Attoimey-General, 
the  Master  having  found  that  the  Crown  was  a  specialty  creditor  as 
to  the  money  paid  on  account  of  Coutts'  mortgage,  he  thereby 
answered  the  inquiry  directed ;  that  the  exception  insisting  that  he 
ought  to  have  reported  this  cannot  be  maintained,  and  that  this 
exception  ought  for  this  reason  to  be  overruled,  and  that  the  order 
for  that  purpose  is  correct.    Upon  the  second  and  third  I  am,  for 
[  *277  ]       the  same  reasons,  of  opinion  that  the  Master  *ought  to  have  found 
that  the  Crown  was  a  specialty  creditor  for  the  sums  paid  in 
discharge  of  the  securities  to    Messrs.    Greenwood,    Cox,    and 
Hammersley;    but    that  he  ought    not    to    have  found  what  is 
suggested  beyond  that  by  the  second  and  third  exceptions. 

''  I  think,  therefore,  that  the  order  overruling  these  exceptions 
should  be  discharged,  and  the  above  declaration  substituted  ;  which 
disposes  of  the  whole  case. 

"Upon  the  AtUyi-ney-GenerdPs  appeal,  the  order  appealed  from 
having  been  altered,  there  cannot  be  any  costs." 

The  Attorney-General  {Sir  J.  Romilly) : 

Will  your  Lordships  permit  me  to  observe,  that  you  will  probably 
give  the  costs  of  the  exceptions  in  the  Court  below,  which  I  did  not 
understand  to  be  given  by  the  order.  Your  Lordships  will  make 
now,  for  the  Court  below,  the  order  which  that  Court  ought  to  have 
made  when  the  case  was  before  it,  in  which  case  the  exceptions  of 
the  representatives  of  the  Duke  of  York  will  be  overruled  with 
costs,  and  costs  will  also  be  given  on  such  of  the  exceptions  of  the 
Attorney-General  as  were  improperly  disallowed  in  the  Court  below. 

Lord  Lanodale: 

Were  the  exceptions  of  the  Attorney -General  in  the  Court  below 
such  as  are  mentioned  in  this  judgment  ? 

The  Attorney 'General  : 
Yes,  my  Lord. 

Lord  Lanodale  : 
You  have  appealed  from  the  decision  of  the  Vicb-Chancbllob  ? 


▼OL.  i^xxxTHi.]  1860.    H.  L.     8  H.  L.  C.  277—278.  89 

The  A  ttomey-  General :  A.-Q . 


r. 


Yes,  my  Lord ;  but  the  decision  which  your  Lordships  have  now  Cox. 
given  states  what  the  order  is  which  the  Yice-Ghancellob  ought  to 
have  made, — that  he'ought  to  have  disallowed  all  the  exceptions  of 
the  representatives  of  the  Duke,  and  that  "^he  ought  to  have  dis-  [  *278  ] 
allowed  two  of  the  exceptions  of  the  Attorney-General.  I  should 
ask  your  Lordships,  therefore,  that  the  invalid  exceptions  might  be 
disallowed  with  costs  in  the  usual  manner ;  that  is  to  say,  the  costs 
incurred  in  the  Court  below. 

Lord  Langdale  : 

You  have  asked  for  the  costs  of  these  exceptions ;  you  ought  to 
have  appealed  against  that  part  of  the  judgment  of  the  Court 
below. 

The  Attorney-General: 

I  have  appealed  against  the  judgment,  and  therefore  against  the 
consequences  of  it.  I  understand  the  usual  mode  in  which  your 
Lordships  deal  with  cases  of  this  description  is,  that  you  make  the 
order  which  the  Court  below  ought  to  have  made.  Now  that  Court, 
according  to  your  Lordships'  decision,  ought  to  have  overruled 
those  exceptions  in  the  usual  manner, — that  is,  with  costs.  Your 
Lordships  now  direct  the  Court  to  overrule  the  exceptions,  and 
consequently  you  direct  them  to  be  overruled  with  costs. 

Lord  Langdale : 

That  is  so,  Mr.  Attorney-General. 


GEILS  V.  GEILS.  issi. 

May  9. 
(3  H.  L.  0.  280—292.)  _ 

A  plea  which  does  not  merely  raise  an  objection  to  a  particular  form  of        L  280  J 
proceeding,  leaving  it  to  the  plaintiff  to  proceed  in  a  different  form  at 
another  time,  but  which,  if  allowed,  entirely  bars  the  plaintiff  from  his 
remedy,  is  a  peremptory  and  not  a  dilatory  plea,  within  the  6  Qeo.  lY. 
c.  120,  B.  5,  and  a  decree  thereon  may  be  subject  of  appeal  to  this  House. 

A  Scotchman  was  married  in  England  to  an  Englishwoman,  and  then 
returned  to  Scotland,  where  he  was  domiciled.  Some  years  afterwards,  the 
wife  quitted  Scotland,  and  returned  to  England,  where  she  lived  separate 
from  her  husband.  He  came  to  England,  and  instituted  proceedings  in  the 
Arches  Court  for  a  restitution  of  conjugal  rights.  The  wife,  in  her  respon- 
sive allegations,  charged  him  with  adultery,  and  on  that  charge  prayed  for 
a  divorce  a  men^d  ei  thoro.  Judgment  was  given  in  her  favour.  The  hus- 
band returned  to  Scotland,  where  the  wife  instituted  a  suit  for  divorce 
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a  vinculo.  The  husband  pleaded  the  proceedings  in  the  Arches  Court  as  a 
bar  to  further  proceedings  in  Scotland : 

Held,  that  this  plea  raised  a  peremptory  or  substantial  defence,  and  that 
a  judgment  thereon  might  be  made  the  subject  of  appeal  to  this  House. 

Where  a  petition  to  dismiss  an  appeal  for  incompetency  has  been  directed 
by  the  Appeal  Committee  to  be  argued  at  the  Bar  of  the  House,  the  counsel 
for  the  petitioner  is  entitled  to  begin. 

The  petition  was  dismissed,  but  the  costs  were  reserved. 

[The  enactment  6  Geo.  lY.  c.  120,  s.  5,  upon  which  the  decision 
turned,  was  repealed  by  Statute  Law  Revision  Act,  1873. — J.  G.  P.] 


1851. 

Feb,  20,  24. 

June  2. 

rx)rd 
Tbuiio,  L.C. 

Lord 
Brougham. 

Parkk,  B. 
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CAPPER  AND  Others  v.  Thb  EARL  of  LINDSEY. 

(3  H.  L.  C.  293—307.) 

A.,  a  landowner,  through  whose  estate  a  part  of  a  projected  railway  ' 
to  pass,  became  a  party  to  a  deed  with  the  projectors  of  the  railway,  by 
which  he  coTenauted  to  withdraw  his  opposition  to  their  bill  and  to  oppose 
a  rival  bill,  and  they  covenanted  to  pay  him  a  certain  sum  of  money  in  case 
their  bill  should  pass  within  six  months  from  the  date  of  the  deed,  or  to  pay 
him  a  different  sum  if  the  rival  bill  should  pass  within  eighteen  months 
from  the  date  of  the  deed.  It  was  then  provided  that,  if  the  bill  of  these 
projectors  should  not  be  passed  within  six  months  from  the  date  of  the 
agreement,  either  party  might  put  an  end  to  the  agreement  by  a  notice. 
The  deed  then  contained  a  covenant  on  the  part  of  these  projectors,  by 
which  they  agreed,  if  the  two  Companies  should  be  amalgamated,  to  pay  a 
certain  sum  within  three  months  after  such  amalgamation.  The  deeti  was 
dated  on  the  16th  of  March,  1846.  The  two  Companies  were  amalgamated 
in  June,  1846  ;  but  no  bill  ever  passed  at  the  instance  of  these  projectors 
alone.  In  November,  1846,  these  projectors  gave  a  notice  to  put  an  end  to 
the  agreement.  A.  declared  in  covenant  against  these  projectors  on  that 
clause  of  the  deed  by  which  he  was  to  receive  a  sum  of  money  within  three 
months  after  the  amalgamation  of  the  Companies.  The  defendants  pleaded 
that  their  bill  had  never  passed  into  a  law,  that  at  the  end  of  six  months 
they  had  given  notice  to  put  an  end  to  the  agreement,  and  that  they  had 
not  taken  the  plaintiff's  land : 

Held,  that  this  plea  was  no  answer  to  the  action. 

This  was  a  writ  of  error  on  a  judgment  of  the  Court  of  Exchequer 
Chamber  in  an  action  of  covenant.  The  declaration  stated  that  on 
the  16th  of  March,  1846,  an  agreement,  indented,  had  been  made 
between  the  plaintiff  and  the  defendants,  which  recited  that  the 
plaintiff  was  possessed  of  certain  lands  in  the  county  of  Lincoln  ; 
that  the  defendants,  being  the  members  a  projected  Company,  had 
^given  notice  of  an  intention  to  apply  to  Parliament  for  a  bill  to 
enable  them  to  construct  a  railway  from  Loudon  to  York,  to  be 
called  "  The  Direct  Norlhern  Railway ;  "  that  the  line  of  such  rail- 
way would  pass  close  to  the  plaintiff's  mansion  and  through  other 
portions  of  his  estate,  and  that  he  had  given  notice  of  his  intention 
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to  oppose  the  said  bill ;  that  another  projected  Company  had  like- 
wise given  notice  of  an  intention  to  apply  to  Parliament  for  a  bill 
to  make  a  railway,  with  certain  branches,  from  London  to  York,  to 
be  called  "  The  Great  Northern  Railway ;  "  that  the  plaintiff,  as  a 
landowner,  had  agreed  with  the  defendants  to  withdraw  his  opposi- 
tion to  the  Direct  Northern  Railway,  and  to  use  his  best  endeavours 
to  oppose  the  bill  for  the  Great  Northern  Railway ;  in  consideration 
of  which  promises  the  defendants  agreed  that,  in  case  the  bill  for  the 
Direct  Northern  Railway  should,  within  six  calendar  months  from 
the  date  of  the  agreement,  pass  into  a  law,  they  would  pay  the 
plaintiff  26,000/.,  in  compensation  for  the  permanent  injury  to  be 
occasioned  to  the  mansion  of  the  plaintiff  and  his  estate  by  the  said 
railway,  namely,  20,000/.  within  three  months,  and  the  remaining 
5,000/.  within  three  years  after  the  passing  of  the  bill,  provided  that 
within  the  latter  period  they  did  not  obtain  a  bill  to  make  certain 
deviations  required  by  the  plaintiff.     Many  other  covenants  were 
then  added,  and  the  agreement  went  on  thus :  that  in  case  the  bill 
for  the  Great  Northern  Railway  should,  within  eighteen  months 
from  the  date  of  the  agreement,  pass    into   a  law,   the  Direct 
Northern  Railway  Company  should,  within  three  months  after  the 
passing  of  the  said  bill,  and  whether  any  deviation  in  the  intended 
line  of  the  proposed  railway  should  be  made  or  not,  pay  to  the  plain- 
tiffs the  sums  following :   if  the  railway  should  be  made  with  a 
branch  from  Stamford,  15,000/. ;  if  without  such  branch,  5,000/. ;  in 
full  compensation,  &c.    That  in  *the  event  of  the  last-mentioned 
bill  passing  into  a  law,  the  plaintiff  should  use  his  best  endeavours 
to  obtain  from  the  Great  Northern  Company  the  largest  sum  as  com- 
pensation, and  should  pay  over  the  same  to  the  Direct  Northern 
Company.    Provided  that,  if  no  Act  of  Parliament  in  favour  of  the 
Direct  Northern  Railway  Company  should  be  passed  within  six 
calendar  months  from  the  date  of  this  agreement,  it  should   be 
lawful  for  the  plaintiff,  and  also  for  the  defendants,  or  either  of  them, 
at  any  time  thereafter,  to  put  an  end  to  the  agreement  by  written 
notice;  and  on  giving  such  notice,  everything  in  the  agreement 
therein  contained  (except  some  provisions  as  to  costs),  should  be 
''  absolutely  null  and  void,  to  all  intents  and  purposes  whatsoever, 
as  fully  as  if  these  presents  had  never  been  executed."    And  lastly, 
that  in  case  an  amalgamation  should  be  made  of  the  said  intended 
Companies,  then  the  amalgamated  Companies  should,  witbin  three 
calendar  months  next  after  the  same  should  have  been  established 
by  an  Act  of  the  Legislature,  and  without  reference  to  any  alteration 
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or  deviation  in  the  line,  pay  unto  the  plaintiff  in  full,  &e.,  if  the 
railway  of  the  amalgamated  Companies  should  follow  the  line  of 
the  intended  Direct  Northern  Bailway,  25,000Z.,  subject  to  the  same 
conditions  as  before ;  if  it  followed  the  intended  line  of  the  Great 
Northern  Railway,  with  a  branch  to  Stamford,  19,0001.,  or  without 
such  branch,  6,000Z.  The  declaration  then  alleged  that,  whilst  the 
agreement  remained  in  force,  namely,  on  the  26th  of  June,  1846,  the 
amalgamation  of  the  two  Companies  took  place,  and  was  established 
by  an  Act  of  the  Legislature  ;  that  the  railway  followed  the  line  of 
the  Great  Northern  Railway,  without  the  branch  to  Stamford ;  where- 
upon the  plaintiff  claimed  the  sum  of  6,0002.  under  the  agreement. 

The  defendants  pleaded  that  no  Act  of  Parliament  was  made  in 
favour  of  the  Direct  Northern  Railway  Company  *within  six  months 
of  the  date  of  the  agreement,  and  that  they  did,  on  the  28rd  of 
November,  1846,  according  to  the  provisions  in  the  agreement,  give 
the  plaintiff  a  notice  in  writing  to  put  an  end  to  the  agreement,  at 
which  time  no  part  of  the  line  of  railway  had  been  made  on  the 
estate  of  the  plaintiff,  nor  had  his  lands  been  taken  by  the 
amalgamated  Companies. 

There  was  a  general  demurrer  to  this  plea,  and  the  defendants 
joined  in  demurrer. 

The  case  was  argued  in  the  Court  of  Exchequer  before  Barons 
Alderson,  Rolfe,  and  Piatt,  who  held  the  plea  to  be  an  answer  to 
the  action,  and  judgment  was  given  for  the  defendants  (i).  The 
case  was  taken  to  the  Exchequer  Chamber,  and  there  argued 
before  Justices  Patteson,  Coleridge,  Coltman,  Maule,  Williams, 
Cresswell,  and  Erie,  by  whom  the  judgment  of  the  Court  of 
Exchequer  was  reversed  (2).  The  present  writ  of  error  was  then 
brought  to  this  House. 

The  Judges  were  summoned,  and  Mr.  Baron  Parke,  Mr.  Justice 
Patteson,  Mr.  Justice  Maule,  Mr.  Justice  Coleridge,  Mr.  Justice 
Erie,  Mr.  Justice  Williams,  Mr.  Justice  Talfourd,  and  Mr.  Baron 
Martin,  attended  the  House. 


Sir  F.  Kelly  and  Mr.  Stuart  WorUey  {Mr.  Phipson  was  with 
them),  for  the  plaintiffs  in  error: 

The  question  here  relates  to  the  construction  of  a  clause  in  an 
agreement,  and  to  the  effect  which  that  clause  is  to  produce  on  the 
happening  of  a  certain  event.  That  event  was  the  passing,  within 
a  limited  period,  of  an  Act  to  authorize  the  Direct  Northern  Railway 

(1)  1  Ex.  579.  (2)  2  Ex.  801. 
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Ck>inpan7  to  make  a  railway  from  London  to  York.  That  Act  has 
not  passed.  On  the  determination  of  that  event,  the  defendants 
had  a  *right  to  put  an  end  to  the  agreement,  by  giving  notice. 
They  did  give  the  notice ;  after  the  giving  of  which,  according  to 
the  terms  of  that  agreement  itself,  the  agreement  was  to  become 
nail  and  void.  Yet  it  is  contended  that  that  agreement  still  snb- 
sisis.  The  argument  for  its  continued  subsistence  depends  on  a 
particular  exception  contained  in  a  proviso ;  but  that  proviso  is 
itself  disposed  of  by  the  effect  of  the  notice,  which  operated  as  a 
general  termination  of  the  agreement.  In  the  Court  of  Exchequer, 
one  of  the  learned  Barons  asked  whether  there  was  anything  stated 
as  to  the  length  of  time  which  might  elapse  before  the  Earl's  right 
to  make  this  demand  was  finally  extinguished.  There  is  no  way  to 
get  rid  of  the  difficulty  suggested  by  that  question.  If,  within 
some  months  after  the  agreement  had  been  put  an  end  to,  the 
additional  clause  now  sued  on  could  be  enforced,  because  there  had 
been  an  amalgamation  of  the  two  Companies,  it  could  be  enforced 
for  some  years,  or  for  any  number  of  years ;  for  there  is  no  limi^ 
to  the  period  within  which  the  amalgamation  of  the  Companies 
might  not  revive  the  dead  agreement. 

In  the  Court  of  Exchequer  Chamber,  the  arrangement  of  the 
provisoes  in  the  deed  was  relied  on ;  but  surely,  if  a  man  makes 
three  distinct  and  independent  covenants,  and  an  action  is  brought 
for  the  breach  of  any  one  of  them,  it  cannot  matter  in  what  arrange- 
ment they  are  placed,  provided  the  deed  which  contains  them  is  at 
an  end.  The  covenant  alleged  to  be  broken  may  be  a  separate  and 
independent  covenant ;  but  if  the  whole  deed  is  put  an  end  to  by 
the  notice,  the  right  to  give  which  is  expressly  reserved,  no  one 
covenant  in  it,  whether  independent  or  not,  can  continue  to  subsist, 
and  the  part  of  the  agreement  where  this  right  to  give  the  notice  is 
reserved  cannot  be  a  matter  of  importance.  The  language  of  the 
deed  clearly  shows  that,  in  the  event  of  a  notice  being  given  after 
the  bill  for  *the  Direct  Northern  Railway  has  failed  to  pass,  the 
deed  itself  becomes  void. 
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Mr.  Turner  and  Mr.  J.  Bailey^  for  the  defendant  in  error: 

The  fallacy  of  the  argument  on  the  other  side  lies  in  treating  this 
contract  as  if  it  was  a  mere  contract  for  the  purchase  of  lands.  It 
is  not  so ;  it  is  a  contract  for  the  purchase  of  the  Earl's  right,  as  a 
landowner,  to  oppose  the  Direct  Northern  Bailway,  or  to  concur 
with  the  Direct  Northern  Company  in  opposing  the  scheme  of  the 
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Great  Northern  Company.  The  consideration  for  the  sale  of  his 
right  is  to  be  found  in  the  covenants  contained  in  the  deed.  The 
amount  of  the  money  to  be  paid  is  to  depend  on  various  circum- 
stances. In  one  set  of  circumstances  a  larger,  in  another  a  smaller, 
sum  is  to  be  payable.  The  agreement  goes  on  to  suppose  that,  in 
spite  of  the  opposition  of  the  Direct  Northern  Company  and  of  the 
Earl,  the  bill  of  the  Great  Northern  Company  may  pass  into  a  law, 
in  which  event  a  different  sum  is  to  become  payable ;  and  then 
comes  the  supposition  that  the  two  Companies  may  be  amalgamated. 
In  that  event,  one  of  two  rates  of  compensation  on  the  occurrence 
of  one  of  two  states  of  circumstances  is  provided  for.  The  pro- 
vision for  the  determination  of  this  agreement  affects  the  rights  of 
the  parties  on  the  happening  of  one  of  the  several  events  mentioned 
in  the  agreement,  but  it  does  not  touch  those  rights  in  relation  to 
all  of  them.  It  could  not ;  the  Earl's  title  to  oppose  the  amal- 
gamated Companies  remained  after  all  hope  of  passing  the  Direct 
Northern  bill  had  been  given  up.  The  contract  was  one  of  purchase 
and  sale  ;  but  the  subject-matter  was  a  right  of  opposition,  or  con- 
currence. By  his  opposition  to  the  Great  Northern,  he  put  the 
Direct  Northern  Company  in  a  position  to  compel  an  amalgamation. 
That  amalgamation  has  *taken  place;  the  Direct  Northern  Company 
has  received  the  benefit  of  the  exercise  of  this  right,  and  now  seeks 
to  avoid  paying  for  it.  But  to  allow  it  to  do  so,  would  be  to  make 
the  deed  a  one-sided  agreement,  which  cannot  be. 

It  may  be  said  that  it  was  open  for  the  Earl  to  oppose  the  bill  of 
the  amalgamated  Company  after  the  agreement  was  put  an  end  to ; 
but  that  is  not  so,  for  the  Direct  Northern  Company  forms  part  of 
the  amalgamated  Company,  and  he  had  covenanted  not  to  oppose 
that  Company,  having  sold  his  right  to  do  so  for  the  considerations 
contained  in  this  agreement. 

The  whole  contents  of  the  agreement  justify  this  construction. 
Suppose  that,  on  the  17th  of  March,  1846,  the  day  after  the 
making  of  the  agreement,  the  two  Companies  had  amalgamated, 
the  clause  which  binds  them  to  pay  a  certain  sum  on  the  happening 
of  that  event  would  have  applied.  That  clause  constitutes  a  present 
contract  to  pay.  Suppose  that  three  months  after  that  time  the 
Act  had  passed,  establishing  the  amalgamated  Company,  the  money 
would  have  become  payable  to  the  Earl  before  the  16th  of  September, 
1846.  But  the  right  to  determine  the  agreement  never  could  arise 
till  after  that  time,  for  no  option  of  that  sort  is  given  till ''  six  calendar 
months  from  the  date  of  these  presents." 
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The  first  branch  of  the  agreement  relates  to  the  passing  of  the 
Direct  Northern  bill  within  six  months.  The  power  to  put  an  end 
to  the  agreement  only  arises  after  that  branch  of  the  agreement  has 
wholly  come  to  an  end.  But  if  so,  still,  in  the  second  place,  the 
event  of  the  Great  Northern  bill  being  passed  within  eighteen 
months  of  the  date,  is  not  thereby  affected.  All  these  covenants  are 
independent  of  each  other,  and  the  failure  of  one  does  not  occasion 
the  failure  of  all.  If  this  proviso  had  been  intended  to  override  *all 
the  covenants  in  the  deed,  it  would  have  been  put  after  all ;  instead 
of  which,  it  is  placed  only  after  the  first  two,  leaving  the  third, 
which  is  the  one  now  under  consideration,  wholly  unaffected.  It  is 
the  reasonable  construction  of  this  deed  to  refer  the  proviso  to  the 
two  covenants  which  depend  on  the  will  of  the  Legislature,  a  matter 
not  to  be  controlled  by  the  parties,  instead  of  applying  it  to  that 
matter  which  depends  on  the  will  of  the  parties  as  well  as  of  the 
Legislature ;  for  the  latter  construction  would  enable  the  parties  to 
defeat  their  own  contract. 

Sir  F.  Kelly,  in  reply : 

The  words  in  the  contract  are  to  be  read  according  to  their 
ordinary  and  natural  signification,  unless  that  mode  of  reading  them 
gives  to  them  a  construction  which  is  contrary  to  common  sense.  If 
so,  then  the  whole  agreement  comes  to  an  end  by  the  effect  of  the 
notice.  The  provisions  relative  to  the  passing  of  the  Great  Northern 
bill,  and  to  the  amalgamation,  were  to  take  effect  if  no  notice  was 
given ;  but  if  the  notice  was  given,  then  it  was  intended  that  that 
notice  should  override  everything  else,  and  should  completely  put  an 
end  to  the  agreement. 

The  Lord  Chancellor   (Lord  Truro)  moved  that  the  following 
question  should  be  put  to  the  Judges  : 

''To  a  declaration  in  the  form  set  forth  in  the  accompanying 
paper  (l),  would  a  plea  also  in  the  form  set  forth  in  such  paper  be 
held  in  the  courts  of  law  a  sufficient  answer  ?  " 

The  Judges  requested  time  to  consider  the  question. 

Mr.  Baron  Parke  now  delivered  the  opinion  of  the  Judges  : 

In  answer  to  the  question  proposed  by  your  Lordships,  I  have  to 
state  the  unanimous  opinion  of  the  Judges,  that  the  plea  in  the  case 
supposed  would  be  bad. 

(1)  The  paper  handed  to  the  Judges  contained  the  declaration  and  plea  set 
forth  at  length. 
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In  the  deed  set  oat  in  the  declaration  referred  to  in  the  qaestion, 
it  appears  that  there  were  two  different  Acts  of  Parliament  applied 
for,  for  making  a  railway  from  London  to  York,  one  for  a  railway  to 
be  called  the  Direct  Northern,  another  the  Great  Northern  Railway ; 
and  the  deed  contains  a  bargain  with  the  plaintiff,  who  is  to  petition 
Parliament  against  and  oppose  the  latter  bill,  and  support  the 
former ;  and,  as  a  consideration  for  so  doing,  the  defendants,  the 
provisional  directors  of  the  intended  Direct  Northern  Railway, 
covenant  to  pay  certain  sums  and  give  certain  benefits  to  the  plain- 
tiff.   These  benefits  vary,  and  the  deed  provides  for  three  cases : 

First,  the  passing  of  the  Direct  Northern  Railway  bill  in  six 
calendar  months : 

Second,  the  passing  of  the  Great  Northern  Railway  bill  before  the 
end  of  eighteen  calendar  months  : 

Third,  the  amalgamation  of  the  two,  and  the  establishment  of  the 
amalgamated  Companies  by  Act  of  Parliament. 

In  the  first  event,  25,O0OZ.  are  to  be  paid,  and  many  other 
covenants  are  to  be  performed. 

In  the  second,  the  sums  of  15,000Z.  or  5,OO0Z.  are  to  be  paid,  and 
other  stipulations  performed. 

In  the  third,  25,000Z.,  or  19,000Z.,  or  6,000Z.  are  to  be  paid,  accord- 
ing as  the  line  of  the  amalgamated  Company  should  follow  the 
intended  line  of  the  Direct  Northern,  or  of  the  Great  Northern,  with 
a  particular  branch,  or  without  it.  And  the  last  contingency  is 
averred  in  the  declaration  to  have  taken  place ;  and  the  plaintiff 
seeks  to  recover  *the  sum  of  6,000Z.,  stipulated  in  that  event  to  be 
paid.  The  plaintiff's  costs  were  at  all  events  to  be  paid.  It  appears 
from  the  declaration,  that  in  the  deed  there  is  this  provision: 
"  Provided  always,  and  it  was  expressly  agreed  and  declared,  that  if 
the  Act  of  Parliament  authorizing  the  Direct  Northern  Railway  to 
make  the  said  intended  railway  from  London  to  York  should  not  be 
passed  within  six  calendar  months  from  the  date  of  the  deed,  it 
should  be  lawful  for  the  plaintiff,  his  heirs  and  assigns,  at  any  time 
thereafter,  to  determine  and  put  an  end  to  the  agreement,  by  a 
notice ;  after  which  notice,  that  agreement,  and  any  article  and  thing 
therein  contained  (except  the  proviso  and  the  covenant  in  relation 
to  the  payment  of  the  plaintiff's  costs),  should  be  null  and  void,  to 
all  intents  and  purposes,  as  fully  as  if  the  agreement  had  never 
been  executed ; "  and  then  follows  another  proviso  in  a  similar 
form,  allowing  the  defendants  to  determine  the  agreement  in  the 
same  manner ;  after  which  the  agreement,  and  everything  therein 
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contained,  except  that  and  the  preceding  proviso,  and  the  covenants 
as  to  the  costs,  should  be  absolutely  null  and  void  in  like  manner. 
Then  follows  the  provision  for  the  case  of  amalgamation,  on  which 
the  question  depends,  "  And  lastly," — which,  referring  to  the  ante- 
cedent words,  means,  "  Provided  always,  and  it  was  thereby  expressly 
agreed  and  declared  lastly,"  *'  that  in  case,  either  by  an  agreement 
made  between  the  provisional  directors  of  the  said  intended  Direct 
Northern  Bailway  Company  and  of  the  said  intended  Great  Northern 
Railway  Company,  or  in  consequence  of  the  decision  or  recommenda- 
tion of  a  committee  of  the  House  of  Commons  or  otherwise,  an 
amalgamation  should  be  made  of  the  said  intended  Companies  and 
railways,  then  and  in  such  case  the  said  amalgamated  Companies 
should,  within  three  calendar  months  next  after  the  same  should 
have  been  established  by  an  Act  of  the  Legislature,  ^and  without 
reference  to  any  alteration  or  deviation  made  or  to  be  made  of  the 
line  of  railway,  pay  one  of  the  sums  before  mentioned,  and  then  the 
several  covenants  and  agreements  concerning  the  purchase  and 
taking  of  additional  land,  and  the  resale  of  land  to  the  plaintiff,  the 
making  deviations  and  maintaining  viaducts,  and  all  other  covenants 
on  the  part  of  the  intended  Direct  Northern  Railway  Company,  as 
far  as  the  same  should  be  applicable,  should  be  performed  by  the 
amalgamated  Companies,  and  should  be  embodied  in  a  deed  to  be 
executed  by  the  amalgamated  Company." 

The  plea  avers,  that  no  Act  of  Parliament,  authorizing  the  said 
Direct  Northern  Bailway  Company  to  make  the  said  intended 
railway  from  London  to  York,  passed  within  six  calendar  months 
from  the  date  of  the  agreement,  and  that  the  defendants  did 
thereupon,  on  the  23rd  November,  1846,  in  pursuance  of  the 
proviso,  give  a  notice  to  determine  and  put  an  end  to  the  agree- 
ment, and  that  no  part  of  the  plaintiff's  said  estate  had  then 
been  taken  or  used  by  the  amalgamated  Company,  or  any  injury 
been  then  done  to  it:  to  which  plea  there  is  a  demurrer;  and 
the  question  referred  to  her  Majesty's  Judges  is,  the  sufficiency  of 
the  plea. 

It  is  impossible  to  deny,  that  the  parties  meant  the  defendants  to 
be  bound,  under  some  circumstances,  to  pay  the  stipulated  sums, 
if  an  amalgamation  should  be  made  of  the  two  Companies,  and  an 
Act  passed  to  effect  it,  though  neither  the  Direct  Northern  nor 
Great  Northern  Act  should  pass ,-  for  they  are  to  pay,  in  case  an 
amalgamation  should  take  place  by  agreement  of  the  provisional 
directors  of  the  two  Companies,  or  by  a  recommendation  of  a 
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committee  of  the  House  of  Commons,  evidently  meaning  a  committee 
sitting  npon  either  bill  before  it  passed  into  a  law. 

There  being  therefore  clearly  a  clause  creating  an  obligation  to 
this  effect,  the  question  is,  whether  it  was  put  an  end  to  by  a  notice 
under  the  circumstances  stated  in  the  plea  ? 

The  question  may  be  considered  as  if  this  clause  formed  a  part  of 
the  provisoes,  one  or  both,  or  was  collateral  to  them. 

If  the  former  be  the  case,  and  we  think  it  is,  the  plea  seems  to  us 
to  be  insufficient. 

The  part  of  the  deed  following  the  words  **  and  lastly  "  may  not 
be  a  qualification  of  the  first  proviso  giving  the  option  to  the  plaintiff, 
because  there  is  nothing  in  the  least  repugnant  or  inconsistent  in 
allowing  the  plaintiff  to  put  an  end  to  the  obligation  of  covenants 
which  are  intended  to  be  performed  for  his  benefit,  as  these  are, 
which  are  to  operate  in  the  case  of  amalgamation,  as  well  as  the 
others.  It  is  by  no  means  unreasonable  that  the  plaintiff  should  be 
allowed,  if  he  cannot  get  the  greatest  advantages  which  he  stipulates 
for,  which  he  contemplated  to  obtain  by  the  passing  of  the  Direct 
Northern  Company's  Act  in  six  months,  to  get  rid  of  the  agreement 
altogether,  and  insist  on  his  legal  rights,  independently  of  contract. 
But  there  is  much  more  difficulty  in  allowing  the  defendants,  pro- 
vided the  Direct  Northern  bill  does  not  pass,  to  rid  themselves  of 
all  liability  to  perform  covenants  which  are  clearly  meant  to  operate, 
as  these  were,  though  the  Direct  Northern  Act  should  not  pass. 

It  is  not  impossible  that  parties  should  so  stipulate  ;  and  in  the 
deed  there  is  clearly  a  power  given  to  the  defendants  to  determine 
the  covenants  as  to  the  Great  Northern,  though  they  are  unconnected 
with  those  relative  to  the  Direct  Northern;  for  if  the  Direct 
Northern  does  not  pass  in  six  months,  they  may  determine  the 
obligation  to  pay,  if  the  Great  Northern  passes  in  eighteen.  But 
when  we  find  *this,  which  is  a  proviso,  and  placed  in  juxtaposition 
with  that  enabling  the  defendants  to  determine  the  contract,  and 
connected  with  it,  we  think  we  ought  to  construe  it  as  qualifying 
the  former  proviso.  And,  so  construed,  the  meaning  is,  that,  pro- 
vided the  Direct  Northern  Act  should  not  pass  in  six  months,  the 
defendants  may  determine  the  contract,  provided  that  if  the 
Companies  are  amalgamated,  then  they  shall  not,  but  shall  be 
bound  to  pay  the  substituted  contingent  sums.  It  is  said,  however, 
that  this  construction  is  inadmissible,  because  there  is  no  limit  of 
time  within  which  the  amalgamation  is  to  take  place,  so  that  the 
right  to  determine  the  contract  at  the  end  of  six  months  is  to 
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depend  on  a  subseqaent  event  to  happen  at  an  indefinite  time.  It 
is  argued  that  it  would  be  inconsistent  to  say  that  the  defendants 
might  determine  the  contract  at  the  end  of  six  months,  yet  they 
should  not  do  so  if  ten  years  afterwards  another  event  should  occur. 
And  this  is  a  reason  for  qualifying  the  defendants'  right  to  some 
extent,  and  for  holding  that  the  defendants  may  determine  the 
contract  at  or  after  the  end  of  six  months,  in  case  their  Act  should 
not  in  the  mean  time  pass;  but  in  case  an  amalgamation. should 
have  taken  place  and  been  established  by  Act  of  Parliament,  whilst 
the  contract  remained  undetermined,  then  the  covenants  depending 
on  amalgamation  should  be  performed.  This  construction  renders 
the  whole  intelligible  and  consistent ;  and,  supposing  this  to  be  the 
true  construction  of  the  instrument,  the  averment  in  the  declaration, 
that  the  amalgamation  of  the  Companies  took  place  and  was 
established  by  an  Act  of  the  Legislature  whilst  the  agreement 
remained  in  full  force,  sufficiently  shows  that  it  was  made  before 
the  defendants  gave  notice  to  determine. 

If,  in  the  second  place,  these  stipulations  should  not  be  considered 
as  part  of  the  proviso  immediately  preceding,  but  as  introduced  in 
a  prior  or  subsequent  part  of  the  deeds,  it  seems  to  us  that  the  plea 
is  equally  bad. 

The  proviso,  is,  as  has  been  said,  perfectly  reasonable  on  the 
part  of  the  plaintiff.  It  is  unnecessary  indeed  with  respect  to  all 
the  covenants  depending  on  the  Direct  Northern  Railway  Company 
obtaining  the  Act,  because  they  are  already  made  contingent  on 
the  Act  being  obtained  in  six  months ;  but  with  respect  to  those 
depending  on  the  Act  for  the  Great  Northern  Company  passing  in 
eighteen  months,  the  proviso  is  not  unnecessary,  but  it  is  by  no 
means  unreasonable,  for  the  covenants  are  for  the  benefit  of  the 
plaintiff ;  nor  would  it  be  inconsistent  or  unreasonable  to  allow,  as 
an  equivalent  to  giving  the  option  to  the  plaintiff,  also  to  give  the 
option  to  the  defendants  to  determine  all  their  covenants  with 
respect  to  the  Great  Northern,  so  that  the  defendants  might  under 
their  agreement,  if  the  Direct  Northern  Act  did  not  pass  within  six 
months,  have  freed  themselves  from  the  obligation  to  pay  the  sums 
and  to  perform  the  covenants  on  their  part  dependent  on  the  passing 
of  the  Great  Northern  Company's  Act  in  eighteen  calendar  months. 
And  this  appears  to  have  been  permitted  by  the  deed,  which  is  so 
worded  as  to  allow  the  option  to  both  parties,  as  to  the  covenant 
^th  respect  to  the  Great  Northern ;  but  then  it  is  clear  to  us  that 
they  mast  have  executed  that  option  before  the  actual  breach  of  the 
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covenants ;  for  after  the  covenants  have  been  actually  broken  by 
non-payment  of  sums  payable  pursuant  to  them,  or  non-performance 
of  other  covenants,  whereby  a  cause  of  action  actually  occurred,  as 
here,  it  would  be  unreasonable  and  inconsistent  to  allow  the 
defendants  a  power  to  discharge  themselves  by  a  notice  to  determina 

It  would  be  as  much  as  to  say  this,  that  though  the  defendants 
have  actually  broken  their  covenants  subsisting  at  the  time,  and 
become  liable  to  pay  a  large  sum  of  money,  or  large  damages,  or 
both,  yet  they  should  not  be  recovered  if  the  defendants  chose  to 
give  notice  to  determine  the  contract. 

If  then  the  covenants  dependent  on  the  amalgamation  had  been 
wholly  collateral  to  the  proviso,  and  not  a  qualification  of  it,  and 
had  been  inserted  as  an  independent  part  of  the  deed,  we  think  this 
plea  would  be  bad,  because  it  is  not  stated,  nor  does  it  appear,  that 
the  notice  was  given  before  the  breach  of  the  covenants  declared 
upon  for  the  non-payment  of  6,000/.  This  sum  was  to  be  paid  in 
three  months  after  the  Act  passed,  and  therefore  at  the  end  of  three 
months  there  was  a  breach.  The  right  to  payment  does  not 
depend  upon  the  fact  of  making  a  part  of  the  railway  by  the  amal- 
gamated Company  on  the  plaintiff's  estate,  or  taking  or  using  or 
doing  any  injury  to  the  plaintiff's  land ;  the  right  to  it  depends 
simply  on  the  effluxion  of  three  months'  time  after  the  Amalgama- 
tion Act.  No  doubt  no  averment  could  have  been  made  on  the  plea 
to  obviate  the  last  objection,  as  the  notice  was  probably  not  given 
till  the  28rd  November,  and  the  Amalgamation  Act  passed  in  June. 

We  are  therefore  of  opinion  that,  whether  we  consider  the  clause 
in  question  as  a  proviso  qualifying  the  preceding  proviso,  or  as  a 
collateral  proviso  or  covenant,  the  plea  is  bad. 

The  Lord  Chanoellor  said  that  their  Lordships  were  much 
indebted  to  the  learned  Judges  for  the  assistance  which  they  had 
rendered  in  this  case.  He  moved  that  their  opinion  should  be 
printed. 


Lord  Brougham  thought  that,  after  the  able  opinion  of  the 
Judges,  with  which  he  entirely  agreed,  the  House  could  entertain 
no  doubt  upon  the  subject,  and  he  should  therefore  move  that 
judgment  be  given  for  the  defendant  in  error. 

The  Lord  Chancellor  concurred  with  his  noble  and  learned 

friend. 

Judgment  of  the  Court  below  affirmed. 
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Neglect,  silence,  shunning  the  wife's  company,  and  declarations  by  the     Bbouoham. 
husband  that  he  will  never  cohabit  with  her,  do  not  constitute  that  '*  cruelty        [  ^^^  J 
and  maltreatment "  in  respect  of  which  the  law  will  grant  to  the  wife  a 
diyorce  a  merud  et  thoro. 

Where,  in  a  case  of  this  sort,  the  Court  of  Session  had  pronounced  for  a 
diyoroe,  the  Lords  reversed  the  interlocutor. 

Actual  personal  violence,  or  the  immediate  menace  of  it,  is  not  the  only 
ground  of  maltreatment  in  respect  of  whicH  such  a  divorce  will  be  granted. 

Qtutre,  whether  constant  revilings  and  accusations  of  all  sorts  of  crimes 
made,  and  falsely  made,  before  friends  and  servants,  would  constitute  a 
ground  for  such  a  divorce. 

The  general  principle  of  the  law  as  to  divorce  a  mensd  et  thoro  is  the  same 
in  England  and  Scotland. 

(But  it  seems  that  a  special  principle  exists  in  the  law  of  Scotland,  which 
permits  a  divorce  for  a  wilful  desertion  continued  for  four  years.  Seepost, 
pp.  106,  107.) 

In  a  suit  for  a  divorce  a  mensd  et  thoro  the  wife  obtained  judgment  in  the 
Court  below,  with  costs.  That  judgment  was  reversed  by  the  Lords,  on  the 
ground  that  the  remedy  sought  was  not  the  proper  one ;  but  the  inter- 
locutor was  allowed  to  stand  so  far  as  it  gave  the  wife  the  costs  in  the  Court 
below. 

The  wife,  however,  was  not  allowed  the  costs  of  the  appeal.     {Qucere,) 

This  was  an  appeal  against  a  decree  of  the  Court  of  Session,  pro- 
nounced in  a  suit  instituted  by  the  wife  for  separation  and  alimony. 
The  summons  set  forth  a  marriage  between  the  parties  on  the  8th 
of  July,  1843.  The  appellant  was  a  Scotchman,  and  his  residence 
was  at  Lochgair  House,  Argyleshire  ;  the  respondent  was  an  Irish 
lady,  and  their  marriage  took  place  at  St.  John's  Church,  at 
Paddington.  The  summons  charged  that  the  husband,  **  instead 
of  behaving  himself  towards  the  pursuer  with  tenderness  and 
humanity,  conducted  himself  towards  her  in  a  *cruel  manner,  so  [  *^09  ] 
that  her  life  had  been  rendered  a  burden  to  her,  and  might  have 
been  endangered  if  she  had  continued  to  live  with  him ;  that  his 
whole  conduct  had  been  influenced  by  a  desire  to  expel  her  from 
his  house ;  that  in  particular  he  had  never  discharged  the  duties  of 
the  marriage-bed,  or  of  a  husband  to  a  wife ;  and  since  about  six 
weeks  after  the  date  of  the  celebration  of  the  marriage,  he  ceased 
to  hold  any  intercourse  with  her,  did  not  speak  to  her,  and  never 
entered  her  apartment,  but  treated  her  in  the  most  contemptuous 
and  indolent  manner,  and  did  so  openly  in  the  presence  of  servants 
and  others."  The  summons  alleged  that  the  appellant  avoided  his 
wife's  society,  and  would  only  walk  with  and  speak  to  his  sister,  and 


(1)  See  Mu4$ell  v.  BuBstU  [1897]  A.  0.  395,  66  L.  J.  P.  122. 
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Paterson  several  other  matters  of  the  same  sort,  and  went  on  to  say,  that 
Patbesok.  "^®  J^^s  declared  himself  separated  from  his  wife,  and  that  he 
never  will  again  return  to  her."  It  then  set  forth,  that  in  conse- 
quence of  this  kind  of  treatment  she  quitted  his  house  on  the  6ih 
of  April,  1844,  and  it  concluded  by  praying  for  a  sentence  of  divorce 
a  mensd  et  thoro,  with  a  suitable  allowance. 

The  defendant  pleaded  "  that  this  was  an  untenable  action/'  and 
in  his  defence  alleged  that,  **  as  to  occupying  separate  apartments, 
this  is  a  matter  with  which  the  Court  cannot  directly  or  indirectly 
interfere.'*  He  positively  denied  several  of  the  statements  contained 
in  the  pursuer's  summons,  and  then  insisted  that  the  action  was 
irrelevant,  '*  for  there  is  no  allegation  of  personal  violence  either 
used  or  so  much  as  threatened." 

The  record  having  been  closed,  the  case  came  on  before  Lord 
Cunninghame,  as  Lord  Ordinary,  and  on  the  25th  of  June,  1845, 
his  Lordship  pronounced  a  decree  dismissing  the  action.  In  the 
"  Note  "  appended  to  the  judgment.  Lord  Cunninghame  referred  to 
the  English  authorities  as  collected  in  Burn's  Ecclesiastical  Law, 
[  •810  ]  by  Phillimore,  *vol.  ii.  p.  508,  and  to  the  Scotch  cases  noticed  by 
Mr.  Fergusson  in  his  book  on  Consistorial  Law,  as  showing 
decisively  that  such  an  action  was  not  maintainable,  and  he  added, 
"  If  this  point  had  occurred  now  for  the  first  time,  or  if  it  were 
competent  for  a  single  Judge  to  question  so  many  high  authorities 
as  are  arrayed  in  favour  of  extreme  marital  rights,  the  Lord 
Ordinary  would  have  greatly  doubted  the  justice,  and  even  the 
policy,  of  permitting  any  husband  to  wound  and  outrage  the  feel- 
ings of  his  wife  by  every  species  of  insult  short  of  personal  violence, 
and  to  persevere  in  this  conduct  for  a  continued  tract  of  time  (it 
may  be  for  a  lifetime, on  the  defender's  plea)  without  redress;"  but 
he  considered  himself  bound  by  the  authorities,  and  looked  on  the 
question  "as  no  longer  open  for  discussion." 

A  reclaiming  note  against  this  interlocutor  was  presented  by  the 
pursuer  to  the  Lords  of  the  First  Division,  who,  on  the  13th  of 
January,  1846,  recalled  the  Lord  Ordinary's  interlocutor,  and 
ordered  the  pursuer  to  give  in  a  special  condescendence  of  facts. 
This  was  done;  the  revised  condescendence  repeating,  but  in 
more  detail,  all  the  allegations  of  the  bill,  and  referring  to  certain 
letters  of  the  defender,  in  which  he  declared  "  the  utter  impossi- 
bility of  my  ever  returning  to  her  apartment."  The  defender  still 
insisted  that  the  action  was  incompetent.  The  case  was,  how- 
ever, admitted  to  proof,  and  afterwards  reported  on  by  the  Lord 
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Ordinary  (;),  and  on  the  24th  of  January,  1849,  the  Lords  *of  the  Patebson 
First  Division,  having  considered  this  report  and  the  proofs,  and  patersok. 
heard  counsel  for  both  parties,  pronounced  a  decree  for  separation  a  [  *3ii  ] 
vienrnd  et  thoro,  and  for  alimony.  The  judgment  was  not  unani- 
mous. Lord  FuLLERTON  differing  from  the  rest  of  the  Judges  as  to 
the  sufficiency  of  proof  of  the  allegations  contained  in  the  summons. 
UiB  Lordship  said,  ''The  pursuer  has  not  made  out  in  evidence  any 
case  which  would  warrant  us  to  pronounce  a  decree  of  separation.'' 
He  added,  that  '*  the  Court  must  not  rashly  interfere  to  sever  the 
union  unless  the  pursuer  can  make  out  a  case  of  personal  violence, 
or  of  positive  insult,  a  kind  of  treatment  which,  though  moral 
rather  than  physical,  a  Court  can  construe  as  equivalent  to  personal 
violence.  Now  in  this  proof  I  can  see  nothing  of  the  kind.  .  •  • 
All  that  is  proved  is  that  he  abstained  from  conjugal  intercourse ; 
that  he  abstained  even  from  conversation  with  her,  and  that  he  did 
not  wish  her  to  cultivate  the  society  of  her  neighbours.  Now  are 
these  enough  ?  Are  these  to  be  held  such  personal  insults,  such 
open  outrages  to  her  feelings,  as  to  be  equivalent  in  a  court  of  law 
to  personal  violence,  or  a  case  of  the  kind?    I  think  not." 

The  appeal  was  brought  against  the  two  decrees  of  the  18th  of 
June,  1846,  and  the  24th  of  January,  1849. 

Mr.  Roll  and  Dr.  Harding  for  the  appellant : 

There  is  not  sufficient  in  this  case  to  warrant  a  judicial  sentence 
for  a  divorce. 

Lord  Brougham  : 

That  is  the  difficulty  which  has   struck  my  mind.     If  every 
allegation  in  the  summons  *  could  be  proved  twenty  times  over,  I       [  *^12  ] 
do  not  think  that  there  would  be  anything  to  justify  a  divorce.    I 
should  like  to  hear  something  from  the  other  side  on  this  point. 

(1)  I^rd  CuNNiKaHAME,  on  report-  competent  to  a  married  party  against 
ing  on  the  case  on  the  18th  of  March,  an  offending  spouse.  But  if  so,  when 
said,  *'  Whatever  may  be  the  law  of  the  offence  of  non-adherence  is  corn- 
England,  it  has  long  been  established  menced,  and  when  it  is  proved  under 
with  lis,  that  desertion  or  non -adherence  the  hand  of  a  defender  himself,  that 
by  either  of  the  spouses  to  the  other,  he  is  never  to  adhere,  from  that  time 
is  a  high  crime  and  misdemeanour  and  thenceforward,  it  is  apprehended 
in  matrimonial  law.  It  is,  in  fact,  that  the  wife  is  not  bound  to  reside  in 
a  delict,  in  which,  if  the  guilty  party  the  house  with  her  husband,  slighted 
persists  for  four  years,  his  crime  is  and  insulted  by  him  and  his  family 
placed  in  the  same  category  with  every  hour.  And  hence,  the  husband 
adultery,  and  entitles  the  injured  is  bound  to  provide  suitable  aliment 
party  to  the  last  and  highest  remedy  for  the  wife  in  a  separate  residence." 


104  1850.     H.  L.     8  H.  L.  C.  312-313.  lB-h- 

Patebson  Mr.  Turner  and  Mr,  Anderson  for  the  respondent : 

V. 

Paterson.  The  law  of  Scotland  diflfers  very  much  from  the  law  of  England 
in  this  respect.  Our  law  is,  as  Lord  Jeffrey  said  in  his  judgment 
in  this  case,  much  more  strict  than  the  law  of  Scotland. 

(Lord  Brougham  :  There  is  not,  as  I  think,  any  difference  between 
the  two  laws  with  regard  to  a  case  of  this  kind,  though  there  is  so 
with  respect  to  divorce  a  vinculo.  As  to  that,  by  the  law  of  Scotland 
marriage  is  a  civil  contract,  dissoluble  by  a  court  of  justice,  whereas, 
by  the  law  of  England,  it  is  indissoluble  except  by  Parliament.) 

There  is  one  other  difference,  and  that  difference  justifies  the  decree 
in  this  case.  In  Scotland  there  may  be  a  separation  where  conduct 
of  the  sort  proved  here  has  taken  place,  and  where  there  is  no 
reasonable  expectation  that  the  parties  can  live  together,  still  more 
where  one  of  them,  as  here  the  husband,  declares  that  he  or  she 
will  not  fulfil  the  duties  of  a  spouse.  Where  that  declaration  is 
persisted  in  for  a  certain  period,  the  Scotch  law  treats  the  marriage 
as  a  contract  that  can  never  be  performed,  and  allows  of  a  divorce 
a  mensd  et  thoro.  A  constant  system  of  annoyance,  such  as  has 
been  practised  here,  rendering  it  impossible  that  the  parties  should 
live  together,  will  also  justify  a  demand  for  such  a  divorce.  This 
is  a  Scotch  contract,  and  must  therefore  be  governed  by  Scotch  law. 
The  case  of  Gordon  v.  Gordon  (i)  shows  that,  under  circumstances  like 
the  present,  the  Scotch  Courts  will  entertain  a  suit  for  a  divorce. 
Letham  v.  Letham  (2)  is  an  authority  to  the  same  effect.  There  a 
[  *dis  ]  *woman  was  brought  by  the  husband  into  the  house  where  the  wife 
resided,  and  was  delivered  of  a  child.  No  violence  of  a  personal 
kind  was  committed  by  the  husband,  and  none  was  threatened ; 
but  the  Court  felt  that,  under  such  circumstances,  a  divorce  must 
be  allowed.  Then  came  the  case  of  Shand  v.  Shandy  where  the 
Lord  Justice  Clerk  thus  stated  the  principles  of  the  law  of 
Scotland  (3) :  ''I  can  never  accede  to  the  proposition  that  the  only 
ground  of  matrimonial  separation  must  rest  on  personal  violence. 
That  is  not  the  law  of  the  country,  and  I  will  venture  to  say  it  is 
not  the  law  of  any  civilized  land.  A  train  of  maltreatment  may 
occur  in  the  married  state,  to  be  viewed  and  weighed  according  to 
the  status  of  the  parties  in  society,  perfectly  sufficient  to  found  a 
claim  of  judicial  separation,  without  an  appeal  to  personal  violence." 

(1)  Mor.  Diet.  vol.  yii.  p.  6902.  (3)  10  Shaw  &  D.  384. 

(2)  2  Shaw  &  D.  284. 
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This  was  in  answer  to  what  had  fallen,  in  his  judgment  in  that     Patbbson 
case,  from  Lord  Cbinolbtib,  who,  in  reply,  observed,  "  I  did  not    patebsok. 
maintain  that  nothing  but  personal  violence  could  make  a  relevant 
case  of  separation.    What  I  said  was,  that  nothing  relevant  was 
stated   here,   and    that    the    general    allegations    were  {qu.  not) 
inconsistent  with  the  absence  of  personal  violence." 

(Lord  Bbouoham  :  Suppose  a  man  constantly  called  his  virtuous 
¥nfe  a  strumpet,  saying  so  not  to  herself  alone,  but  before  every- 
body. As  far  as  suffering  was  concerned,  he  had  better  kick  her : 
but  would  such  conduct  give  her  right  to  sue  for  a  divorce  ?) 

It  might,  for  Bankton  says  (i),  **  There  may  be  a  divorce  on  account 
of  the  husband's  cruelty  or  maltreatment."     There  has  been  mal- 
treatment  here.    Besides,  in  this  case,  there  has  also  been  that 
negligence  and  that  desertion  which  amount,  in  fact,  to  a  complete 
abandonment  of  the  conjugal  duties.    Fergusson,  in  his  work  on 
^coDsistorial  law,  thus  sums  up  the  law  of  Scotland  on  this  sub-       [*3U] 
iect(2).    "It  these  mutual  engagements  are  broken  by  personal 
violence  and  barbarous  treatment,  committed   by  either   spouse 
against  the  other,  the  action  then  lies  propter  aavitiam.*'    He  will 
not  go  through  the  instances.     **  For  with  little  or  no  corporal 
injury  indicted    by  force,  in  the   upper  classes  especially,  the 
tyrannical  conduct  of  the  husband  has,  at  all  times,  in  some  though 
rare  instances,  been  displayed  to  such  excess  even  by  mental 
annoyance,  threats,  unjust  accusations,  restraints,  and  privations, 
as  to  authorize  the  injured  wife  to  have  recourse  for  redress  to  the 
competent  tribunal  in  the  consistorial  department."    Then  comes 
the  case  of  Murray  v.  Murray  (3),  which  establishes,  most  decisively , 
that  neither  adultery  nor  personal  violence  is  absolutely  necessary 
to  constitute  a  ground  for  a  divorce,  but  that  relief  may  be  given  in 
that  form  for  other  causes.    Mr.  Fergusson  thus  sums  up  the  facts 
and  law  of  the  case.    He  says :  '*  From  a  careful  perusal  of  this 
case,  it  does  not  appear  that,  in  this  case,  any  one  act  of  personal 
violence,  however  trifling,  was  established   against  the  defender, 
daring  their  cohabitation  for  three  years  and  a  half,  commencing 
at  the  date  of  the  marriage,  and  extending  downwards  to  that  of 
the  action  which  produced  the   decree   of   separation.    But   the 

(1)  Bk.  L  tit.  5,  B.  132.  (3)  Beferred  to  Ferg.  Const.  Law, 

(2)  Ferg.  Const.  Law  of  Scotland,      184,  and  the  facts  stated  in  the  Con- 
P-  182.  sistorial  Becords  of  1 714,  pp.  68  to  224. 
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Patbbson  husband,  during  all  this  space  of  time,  seems  to  have  been  himself 
patkrson.  possessed,  and  unceasingly  to  have  tormented  his  wife,  a  lady  of  high 
breeding  and  family,  and  of  unblemished  character,  with  causeless 
but  incurable  jealousy,  which  manifested  itself  in  accusations  and 
inquiries  of  the  most  injurious  description;  when  prosecuted,  he,  with 
professions  of  penitence  and  affection,  instituted  a  counter  action  of 
[  *816  ]  adherence  against  *the  lady.  But,  after  long  and  learned  debates  in 
both  of  these  cases,  a  decree,  in  terms  of  the  libel,  was  pronounced 
on  her  action  against  him  ;  and  she  was  simpliciter  assoilzied,  with 
expenses  from  his  counter  process,  by  the  final  judgments."  That 
case  is  exactly  one  of  the  kind  mentioned.  There  was  no  adultery 
imputed,  there  was  no  violence  charged,  but  there  was  that  which  was 
destroying  the  comfort  and  the  health  of  the  wife,  that  breaking  of 
her  heart  by  continued  unkindness ;  a  course  of  conduct  that  rendered 
the  performance  of  the  duties  of  the  husband  and  wife  impossible,  and 
which,  therefore,  the  Court  thought  sufficient  to  justify  the  divorce. 
That  case  alone  would  be  sufficient  to  show  that,  by  the  law  of  Scotland, 
the  remedy  granted  in  this  instance  was  correct.  Erskine,  in  his 
Principles  of  the  Law  of  Scotland,  speaks  in  more  than  one  place 
of  the  separation  a  viensd  et  thoro  on  account  of  other  causes  besides 
those  of  adultery  and  violence.  Thus  he  says  (i) :  "  By  our  law 
neither  adultery  nor  wilful  desertion  is  a  ground  which  must 
necessarily  dissolve  marriage ; "  as  if  desertion  might  dissolve  it, 
though  not  necessarily  so;  ''they  are  only  handles  which  the 
injured  party  may  take  hold  of  to  be  free."  And  again  he  says  (2) : 
*'  By  the  law  of  Scotland,  agreeable  to  the  rules  of  our  holy  religion, 
marriage  cannot  be  dissolved  till  death,  except  by  divorce,  proceeding 
either  upon  the  head  of  adultery,  Matth.  xix.  8,  9  ;  Mark  x.  11,  or  of 
wilful  desertion,  1  Cor.  vii.  16."  In  the  same  book  he  speaks  of  a 
decree  for  a  divorce  on  the  ground  of  desertion  for  four  years 
together  (3),  and  in  another  part  he  thus  treats  of  the  matter  (4) : 
**  If  the  husband  should  either  withdraw  from  his  wife  or  turn  her 
out  of  doors,  or,  if  continuing  in  family  with  her,  he  should  by 
[  *si6  ]  severe  treatment  endanger  her  life,  '^'the  Commissioners  will 
authorize  a  separation  a  meiisd  et  thoro,  and  give  a  separate  alimony 
to  the  wife,  suitable  to  her  husband's  estate,  from  the  time  of  such 
separation  until  either  a  reconciliation  or  a  sentence  of  divorce." 
In  the  same  manner  Mr.  Bell,  in  his  "  Principles  "  (5),  treats  of 

(1)  Bk.  1,  tit.  6,  8.  23.  (4)  Id.  b.  13. 

(2)  Id.  8.  20.  (6)  S.  1640. 

(3)  Principles,  Bk.  1,  tit.  6,  8.  24. 
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judicial  separation  as  proceeding  on  satisfactory  evidence  of  con-     patbbson 
tinned  annoyances  wearing  out  and  exhausting  the  party.  Patkbsok. 

(Mr.  Holt  referred  to  the  case  of  Colquhoun  v.  Colquhovn  (1).) 

That  case  cannot  be  supported  on  any  principle.  It  goes  the  extra- 
ordinary length  of  declaring  that  a  man  may  take  another  house, 
different  from  that  in  which  he  resides,  and  make  his  wife  live 
there.  In  BelPs  Principles  (2)  that  case  is  thus  spoken  of :  "  But 
this  is  not  a  settled  point,  and  the  power  is  very  questionable." 
Here,  however,  the  case  is  still  stronger  ;  for  in  addition  to  studied 
neglect  and  disrespect  before  all  the  family  and  servants,  there  is 
in  the  correspondence  (he  referred  to  it)  the  distinct  declaration  of 
the  appellant  that  he  will  not  cohabit  with  his  wife. 

(Lord  Bbouoham  :  Nothing  could  give  me  a  more  contemptible 
*idea  of  the  man.  But  suppose  a  man  to  say,  when  he  wants  a  [  *317  ] 
settlement  of  his  pecuniary  difficulties,  that  he  is  fond  of  a  woman, 
and  when  he  has  got  the  settlement,  suppose  him  to  insult  her, 
and  to  treat  her  with  the  greatest  neglect,  can  you  say  that  that 
will  be  ground  for  a  divorce  a  mensd  et  thoro  ?) 

It  would  be  so  according  to  the  law  of  Scotland,  though  it  might 

not  perhaps  be  so  according  to  the  law  of  England.     Here  we  have  « 

to  do  with  the  Scotch  law,  which  allows  a  divorce  of  this  kind  for 

other  causes  besides  those  of  personal  violence  or  those  in  which 

there  have  been  threats  of  personal  violence.     Supposing,  therefore, 

that  the  law   of  England  will  not  grant  (which,  however,  is  not 

admitted  to  be  the  case)  any  divorce  to  a  wife  except  in  these  two 

cases,  still  it  is  contended  that  no  such  restriction  exists  in  the  law 

of  Scotland ;  but  that,  where  there  has  been,  as  in  this  case,  great 

neglect,  a  preference  of  the  sister's  society  to  the  wife's,  disrespectful 

treatment  of  the  wife  before  the  servants,  and  finally,  the  distinct 

and  express  declaration,  more  than  once  repeated,  that  the  husband 

(1)  March  7th,   1604,  Morrs.  Diet,  regulation  of  his  household.  The  more 

vol.   XT.    voce    Husband    aud    Wife,  delicate,  though  not  less  acute,  suffer- 

append,  part  i.  case  5 :  ings  of  the  mind,  come  not  within  the 

Colquhoun  v.  Colquhoun. — Proceed-  cognizance  of  any  earthly  tnbunal. 

ing  by  a  wife  to  restrain  her  hushand  By    the    law    of    Scotland   no    other 

from  forcing  her  to  leave  her  husband's  remedy  is  pointed  out  for  this  case  but 

lu)uae  aud  live  in  a  separate  house  a  claim  for  alimony  aud  the  right  of 

which  had  been  provided  for  her.  suing  for  adherence,  which,  after  a 

The  majority  of  the  Judges  said,  certain  period,   will  terminate    in   a 

"  It  is  only  where  the  wife  has  suffered  divorce  for  wilful  desertion." 
peraonal  injury  that  the  courts  of  law  (2)  S.  1542. 

will  interfere  with  the  husband  in  the 
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PATEB80K     will  not  live  with  the  wife,  or  treat  her  as  a  hasband  is  bound  to  do, 
Patsbson.     ^^^  1^^  ^^  Scotland  will  grant  a  divorce  a  mensd  et  thoro,  and  will 

assign  the  wife  alimony ;  and  therefore  the  decree  in  the  present 

case  must  be  sustained. 

Lord  Brougham  : 

My  Lords,  in  this  case  I  wish  very  much  to  have  the  benefit  of 
hearing  Dr,  Harding  upon  one  point.  I  am  quite  clear  that  this 
decree  of  the  Court  below  cannot  stand  in  its  present  form.  Ihave 
no  doubt  whatever  about  that,  but  it  may  be  well  to  hear  Dr. 
Harding  upon  the  point  I  shall  mention. 

This  is  a  very  important  case  in  point  of  principle ;  and  although 
[  *^i^  ]  I  shall,  as  at  present  advised,  move  your  Lordships  *to  reverse  the 
interlocutor  complained  of,  yet  1  am  by  no  means  prepared  to  set  up 
the  interlocutor  of  Lord  Gunninghame,  dismissing  the  suit  upon  the 
ground  that  by  the  law  of  Scotland,  as  well  as  by  the  law  of  England, 
the  ground  of  the  remedy  is  confined  to  a  case  of  personal  violence. 
That  is  not  the  opinion  that  I  have  either  of  the  law  of  Scotland  or  of 
the  law  of  England.  I  think  it  must  be  such  maltreatment  generally, 
such  cruelty  of  conduct,  not  confined  to  mere  battery  or  assault,  or 
threats  of  battery  or  assault,  but  grossly  cruel  conduct  and  mal- 
treatment, and  which  may,  after  all,  in  the  cases  1  have  put,  be 
confined  merely  to  words,  may  jrest  in  parole,  but  yet  may  make  it 
utterly  impossible  for  any  woman,  having  the  feelings  of  a  woman, 
to  live  with  her  husband. 

I  must,  therefore,  take  care  that  your  Lordships  do  not,  in 
reversing  the  ultimate  decision  of  the  Court  below,  set  up  the 
erroneous  interlocutor  of  the  Lord  Ordinary.  1  shall,  when  I  move 
the  judgment,  state  the  grounds  of  my  opinion ;  and  I  do  not  now 
feel  that  it  will  be  necessary  to  call  upon  Mr.  Rolt  for  a  reply. 
But  in  the  mean  time,  I  should  wish  to  have  the  benefit  of  Dr. 
Harding's  observations,  confined  to  one  point,  namely,  how  far  the 
law  of  England  is,  as  I  have  stated  my  impression  of  it,  not  strictly 
confined  to  the  case  of  actual  corporal  violence,  or  threats  of 
corporal  violence,  but  extending  to  cases  of  other  maltreatment  of 
so  gross  and  grievous  a  nature  as  to  make  it  impossible  for  any 
woman  to  live  with  her  husband.  I  do  not  know  that  the  husband 
might  not  have  the  same  remedy  reciprocally  against  the  wife ;  but 
into  that  question  it  is  unnecessary  now  to  go. 

Dr.  Harding : 
1  am  afraid,  my  Lord,  that  I  shall  be  hardly  able  to  establish  the 
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point  that  bodily  violence  is  indispensably  necessary  in  England  to     Patbrsok 
make  a  ground  for  divorce.  Patbrson. 

Lord  Bbougham  :  [  319  ] 

Then  I  shall  not  trouble  you.  If  you  were  able  to  establish  that 
point,  it  woald  lead  me  to  reconsider  Lord  Gunkikohamb's  inter- 
locutor. I  am  convinced  that  the  law  is  nearly,  if  not  altogether, 
the  same  in  the  two  countries.  We  have  not  gone  so  far  here  in 
any  one  case  as  they  have  gone  in  one  or  two  cases  in  Scotland ; 
but  I  am  confident,  if  you  examine  it,  there  will  not  be  found  any 
very  material  difference  between  the  two  systems. 

Dr.  Harding  ; 

Danger  to  life  and  health  may  be  a  ground  in  Doctors'  Commons: 
health  and  life  may  be  endangered  without  bodily  violence. 

Lord  Brougham  : 

Would  not  you  go  a  step  further  and  say,  suppose  a  man  were 
constantly  charging  his  wife  with  divers  offences  against  morality ; 
suppose  even  worse  than  that,  he  charged  her  with  theft,  with 
attempts  to  murder  him,  with  adultery,  with  fornication,  in  short, 
with  every  sort  of  criminal  as  well  as  grossly  immoral  conduct,  and 
that  there  was  not  the  shadow  of  a  foundation  for  those  charges, 
that  they  were  only  the  result  of  a  deteimination  to  wear  her  out 
and  to  "  break  her  heart,'*  according  to  the  expressive  phrase  used 
by  Mr.  jTumer  (but  which  I  do  not  think  applies  in  this  case), 
accompanied  with  declarations  that  he  would  see  the  end  of  her,  not 
by  killing  her,  but  by  making  her  a  broken-hearted  woman,  should 
you  say  that  there  would  be  ground  for  a  divorce  of  this  sort  ?  1 
should  say  that  it  would  be  utterly  impossible  for  a  woman  to  live 
with  a  man  under  such  circumstances,  for  no  promise  of  amendment 
could  be  at  all  relied  upon  by  your  Lordships  or  any  Court  in  such 
a  case.  I  admit,  however,  there  is  no  case,  as  far  as  I  know,  that 
comes  up  to  this  point.  Then  as  to  costs ;  it  is  not  in  Doctors' 
Commons  the  same  when  the  wife  sues  as  when  the  husband  sues ; 
for  in  the  latter  case  he  must  pay  the  expenses  of  the  wife's  defence 
and  also  of  the  wife's  appeal  against  the  judgment. 

Mr.  AnderBon :  [  320  ] 

Perhaps  your  Lordship  will  say  nothing  upon  that  point  now, 
because  there  may  be  a  question  here,  as  to  whether  or  no  (as  in 
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patbrson     several  cases  the  Courts  have  held)  there  is  anything  like  a  probable 

t. 
Patbbsok.     case. 

LoBD  Brougham: 
Is  that  the  rule  in  Scotland  ? 

Mr.  Anderson : 
Yes,  my  Lord. 

Lord  Bbouoham: 
I  will  save  that  point. 

On  the  following  morning  Dr.  Harding  appeared  at  the  Bar  of 
the  House,  and  said  : 

There  is  no  code,  or  canon,  or  statute  regulating  the  law  of 
separation  by  reason  of  cruelty.  That  law  is  only  to  be  collected 
from  the  decisions.  The  infliction,  or  immediate  menace  or  appre- 
hension of  bodily  violence,  or  danger  to  life,  limb,  or  health,  at 
least  what  would  amount  to  an  assault  at  law,  has  always  been 
held  necessary  to  establish  a  case  of  cruelty  by  the  English 
Ecclesiastical  Courts,  and  it  is  said.(l)  to  be  their  "  duty  and  inclina- 
tion to  keep  the  rule  extremely  strict."  This  is  the  result  to  be 
collected  from  the  judicial  statements  made  in  the  cases  of  Evans  v. 
Evans{2) ;  Oliver  v.  Oliver  (3)  ;  Harris  v.  Harris  (*),  where  the  phrase 
used  is  ''something  which  renders  cohabitation  unsafe;"  WesU 
meath  v.  We8tmeath{6),  where  the  ground  of  such  a  divorce  is  stated 
to  be  "  the  reasonable  apprehension  of  personal  injury,"  and  Neeld 
V.  Neeld  (6),  where  it  was  held  that  an  interdict  of  intercourse  with 
her  family  is  not  cruelty  to  a  wife,  and  where  the  Judge  said, 
"  Short  of  personal  violence,  or  reasonable  apprehension  of  it, 
I  have  no  authority  to  interfere."  The  proof  in  the  present  case 
[  '321  ]  does  not  in  any  way  come  up  to  any  of  the  limits  here  *assigned  to 
the  jurisdiction  of  the  Court  in  granting  a  divorce. 

LoBD  Bbouoham  : 

My  Lords,  this  case  is  one  of  considerable^  importance,  and  of  a 
somewhat  novel  nature,  either  in  Scotland  or  in  this  country.  I 
therefore  requested  the  learned  civilian  (Di\  Harding)  who  has 

(1)  1  Hagg.  Cons.  E.  37.  111. 

(2)  Id.  37—39.  (5)  2  Hagg.  Ecc.  B.  Supp.  72. 

(3)  Id,  364.  (6)  4  Hagg.  Ecc.  E.  269,  270. 

(4)  2  Hagg.  Cons.  E.  149;  2  PhiU. 
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jost  addressed  your  Lordships,  to  speak  to  one  point,  and  be  has     Patebson 
been  of  great  service  to  us  in  throwing  light  upon  the  state  of  the     PATKRgoN. 
English  law,  particularly  of  the  civil  law  administered  in  the  Con- 
sistorial  Courts.     I  shall  postpone  moving  the  judgment  of  the 
House  until  the  close  of  the  day. 

The  arguments  in  another  case  were  then  proceeded  with,  and  at 
the  close  of  the  day 

Lord  Bbouoham  said : 

My  Lords,  this  case  comes  by  appeal  against  two  interlocutors  of 
the  Court  of  Session,  one  of  which  altered  the  interlocutor  of  the 
Lord  Obdinart  and  remitted  the  case  to  him  to  proceed  and  take 
proof,  he  having  decided  against  the  relevancy  of  the  summons 
and  against  going  further,  and  having  dismissed  the  suit.  I  shall 
presently  state  in  what  way  I  differ  from  the  view  taken  by 
his  Lordship.  The  other  interlocutor  is  thai  which  was  pro- 
nounced by  the  Court,  after  the  case  had  been  remitted  to  the 
Lord  Ordinary  with  instructions  to  proceed,  and  after  the  proofs 
had  thereupon  been  taken  by  his  Lordship  and  reported  to  the 
Court.  The  Court  decreed  for  the  remedy  prayed,  and  not  only 
ordered  a  separation  a  mensd  et  thoro,  in  terms  between  the  parties 
as  prayed,  but  likewise  postponed  the  consideration  of  the  question  ; 

of  alimony  to  follow  upon  that  decree  of  separation,  until  an  account 
should  have  been  taken  of  the  means  of  the  defender,  the  present 
appellant,  to  pay  that  alimony.  These  two  interlocutors  are  appealed 
from,  and  it  is  now  for  your  Lordships,  after  having  heard  the  *case  [  *322  ] 
argued  at  the  Bar  fully  for  the  respondent,  not  so  fully  for  the 
appellant,  in  consequence  of  my  wishing  to  hear  what  could  be  said 
in  support  of  the  decision  below,  and  after  having  bad  the  assistance 
of  the  learned  civilian,  who  also  appeared  for  the  appellant,  on  the 
bearing  of  the  English  law  on  questions  of  this  kind,  it  is  now  for 
your  Lordships  finally  to  dispose  of  the  case. 

I  agree  with  the  learned  Judges  of  the  Court  below,  if  on  no 
other  matter  in  the  cause,  at  least  in  this,  that  the  case  is  of  a 
somewhat  novel  description.  1  have  never  known,  either  in  English 
or  Scotch  judicature,  any  one  at  all  similar  to  it.  I  also  agree 
with  the  learned  Judges,  that  it  presents  features  of  a  painful 
aspect,  and  shows,  in  a  somewhat  repulsive  form,  the  conduct  of 
one  of  the  parties,  in  extenuation  of  which,  however,  there  is  not  a 
little  to  be  urged. 
It  appears  that  Mr.  Paterson,  having  been  laid  under  obligations 
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Patrrson  to  Mr.  BuBsell  of  a  pecuniary  nature,  had,  in  the  course  of  the 
PATXB80K.  communications  which  took  place  in  consequence  of  his  embarrass- 
ments, become  attached,  or  at  least  appeared  to  be  attached,  to 
Miss  Elizabeth  Bussell,  the  daughter  of  his  benefactor ;  that  he 
proposed  marriage  to  her,  and  having  gained  her  affections,  was 
accepted  by  the  family  as  a  husband;  that  the  marriage  was 
solemnized ;  that  it  was  consummated,  and  that  they  lived  together 
as  man  and  wife  for  somewhere  about  four  months.  It  appears 
that  some  degree  of  disgust,  or  at  least  great  coldness  almost 
amounting  to  a  dislike,  arose  in  the  mind  of  the  husband  very 
soon  after  the  marriage.  If  we  take  his  own  word  for  it,  as  given 
in  a  letter  to  his  father-in-law,  we  find  that  he  had,  even  before  the 
marriage  was  solemnized,  begun  to  entertain  feelings  towards  his 
future  wife  very  different  from  those  with  which  he  had  presented 
himself  before  her  when  he  sought  her  hand ;  that  he  looked  upon 
[  *323  ]  the  contemplated  *match  as  not  likely  to  give  him  happiness  or 
even  comfort,  and  that  he  nevertheless,  instead  of  frankly  dis- 
closing the  change  which  had  thus  taken  place  in  his  mind ;  instead 
of  letting  the  father  know  that  he  had  no  longer  expected  happiness 
from  the  connection  which  he  had  sought ;  instead  of  disclosing, 
too,  that  it  could  no  longer  conduce  to  the  happiness  of  his  wife  ; 
he  kept  all  this  to  himself,  and  was  married.  In  explanation  of 
what  cannot  be  justified,  he  says  that  he  wished  to  see  the  father, 
but  by  accidental  circumstances  was  prevented  from  obtaining  an 
interview  ;  as  if  there  was  no  paper  to  be  had  upon  which  he  could 
write,  or  as  if  it  was  a  matter  too  delicate  to  be  committed  to  paper, 
and  which  only  could  be  communicated  personally.  He  makes  no 
effort  to  save  this  unfortunate  lady  from  the  misery  of  a  connection 
which  he  knew  must  lead  to  no  other  result ;  the  marriage  is 
solemnized,  and  the  parties  cohabit  for  four  months.  Then  begins 
a  separation  entirely  from  the  society  of  his  wife ;  then  begins  a 
correspondence  with  the  father-in-law,  in  which  he  attempts  to 
explain  his  conduct ;  he  further  makes  the  assertion,  that  he  can 
no  longer  endure  his  wife's  society;  avowing,  without  imputing 
any  blame  to  her,  that  he  will  never  again,  on  any  account,  be 
induced  to  cohabit  with  her,  but  must  for  ever  separate  himself 
from  her.  He  adds  many  other  expressions  respecting  the  misery 
which  he  feels,  the  state  of  low  spirits,  his  mental  depression,  for 
which,  though  he  possibly  may  be  the  object  of  pity,  yet  is  he 
certainly  greatly  to  blame,  because  he  most  imprudently  brought 
his  partner  as  well  as  himself  into  the  misery  resulting  from  this 
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state ;  his  only  excuse  being,  that  he  was  under  pecuniary  obliga-     Patbrson 
tions  to  Mr.  Bussell,  and  did  not  like  to  interrupt  an  intercourse,     paterson. 
which  he  found  gainful,  by  breaking  off  the  match,  and  in  all 
probability,  also,   *losing  the   source    of    those    accommodations       I  *324  ] 
derived  from  the  kindness  of  his  wife's  father. 

Now  all  this  may  be  accounted  for,  though  it  cannot  be  excused, 
by  the  peculiarity  of  the  man's  constitution,  and  his  necessities  at 
the  time ;  but  undoubtedly  he  alone  is  not  the  only  victim  of  those 
circumstances  and  (to  give  it  no  harsher  name)  of  his  grossly 
imprudent  conduct.  She  is  the  victim,  also,  to  whom  no  blame 
whatever,  even  for  indiscretion,  can  be  imputed.  She  is  the  innocent 
sufferer  in  this  case ;  and  with  respect  to  her,  the  feelings  of  the 
Court  below  appear  to  have  been  not  unnaturally,  I  may  say  almost 
unavoidably,  awakened.  In  those  feelings  I  heartily  concur.  But, 
my  Lords,  a  Judge  has  no  right  to  indulge  his  feelings ;  no  right  to 
entertain  any  feelings  which  can,  in  any  the  slightest  degree,  affect 
his  own  judgment.  He  must  not  feel  for  one  party  or  the  other, 
nor  know  any  desire  nor  any  sentiment,  except  a  fixed  resolution  to 
administer  justice,  sternly  and  unbendingly,  between  the  two; 
justice  according  to  the  stern  and  unbending  letter  of  the  law, 
whose  organ  he  is. 

If  their  Lordships  in  the  Court  below  had  thus  viewed  the  nature 
of  the  judicial  office,  I  do  not  think  it  possible  that  we  should  have 
read  the  opinion  of  three  of  the  four  learned  Judges  who  have 
decided  this  cause,  as  we  now  read  them ;  and  I  do  not  think  it 
would  have  been  possible  to  pronounce  the  second  interlocutor  now 
appealed  from.  Their  speeches  contain  more  than  one  example  of 
the  exaggerated  language  in  which  the  facts  of  the  case  are  stated. 
I  need  not  recur  to  them.  In  one  instance,  a  supposition  is  made, 
not  borne  out  by  any  one  part  either  of  the  proof  or  even  of  the  allega- 
tions in  the  summons  and  condescendence,  clearly  showing  that  the 
natural  feelings  of  the  very  learned  Judge  carried  him  away  in  his 
comments  upon  the  cause. 

But  I  have  now  the  task  of  dealing  with  the  foundations  upon  [  325  ] 
which  this  judgment  must  rest,  and  of  stating,  with  your  Lordships' 
permission,  what  the  law  is,  in  order  to  show  that  the  Court  below 
has  widely  departed  from  an  accurate  view  of  it.  *  Personal  violence, 
as  assault  upon  the  person  of  the  woman  ;  threats  of  violence,  which 
induce  the  fear  of  immediate  danger  to  her  person ;  constraint  of 
her  person ;  maltreatment  of  her  person,  so  as  to  injure  her  health, 
— these  are,  both  by  the  law  of  Scotland  and  the  law  of  England, 
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Patkbsom     sufficient  groondB  of  divorce  a  viensd  et  ihoro.    Furtbennore,  any 
Patbbson.     conduct  towards  the  wife  which  leads  to  any  injury,  either  creating 
danger  to  her  life  or  danger  to  her  health,  that,  too,  must  be  taken 
as  regarded  by  the  law  of  Scotland  and  by  the  law  of  England  a 
sufficient  ground  of  divorce.    It  is  not  true,  as  the  learned  Judges 
have  stated  in  the  Court  below,  that  the  law  of  England  stops  short 
at  personal  violence,  and  requires  either  actual  injury  to  the  person, 
or  a  threat  of  such  injury,  in  order  to  constitute  a  ground  of  divorce. 
Although  there  be  no  actual  violence  offered,  and  no  menace   of 
violence  held  out,  the  wife  may  yet  obtain  a  divorce  from  the  bed 
and  board  of  her  husband,  if  he  shall,  by  such  conduct  as  places  her 
life,  or  even  only  her  health,  in  jeopardy,  render  it  impossible  for 
her  safely  to  consort  any  longer  with  him  in  the  marriage  slate. 
How  far  the  Gonsistorial  Courts  of  England  could  go  beyond  that,  I 
am  not  prepared  to  say ;  because,  when  I  find  it  laid  down  by  that 
most  learned  and  eloquent  Judge,  Sir  William  Scott,  something 
short  of  personal  violence, — something  short  of  even  menace  of 
such  violence, — may  be  sufficient  ground  for  divorce ;  yet  when  he 
goes  forward  to  state  what  cruelty  short  of  that  may  be  sufficient, 
he  appears  almost  to  consider  that  injury  to  the  life  or  health, — ^in 
short,  some  grievous  bodily  injury,  either  inflicted  or  immediately 
[  ^326  1      approaching  *from  the  party's  conduct,  is  necessary  to  sustain  the 
divorce.    For  example,   in  Evans  v.   Evans  {i),  he  says,  "It  is 
pleaded  that,   while  Mrs.  Evans  was  in  a  very  weak  and  sickly 
state,  Mr.   Evans    accustomed    himself,    in    the    most  unfeeling 
and    cruel    manner,    to    distress    her    and    increase    her    pain, 
by  making  a  violent  noise  with  a  hammer  close  to  her.    I  had 
very  great  doubts,"   he  says,    ''about  admitting  this  article.     I 
admitted  it  upon    an  idea  suggested    naturally  enough   by  the 
words,  that  this  gentleman  came,  without  any  reason  whatever, 
with  a  heavy,  massive  instrument,   to  make  a  loud  noise  quite 
close  to  the  head  of  a  very  sickly  and  infirm  person.    I  do  not 
believe  that  it  could  have  entered  into  the  conception  of  the  most 
ingenious  person  in  this  Court  to  have  imagined  that  this  meant 
'Mr.  Evans  making  a  very  slight  noise  only,  by  cracking  almonds  with 
a  hammer  in  an  adjoining  room."    And  in  another  part  of  the  case, 
the  learned  Judge  says  that,  in  all  these  instances  (and  the  Court, 
he  adds,  has  never  yet  gone  beyond  it),  there  has  been  an  ingredient 
in  the  alleged  cruelty,  an  actual  danger  to  either  life  or  health,  or 
something  which  tended  to  endanger  the  health,  as  a  parcel  of  the 

(1)  1  Hagg.  ConB.  £ep.  69. 
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cruelty.    He  says,  in  page  87,  ''  What  is  cruelty  ?    In  the  present     Patbbsom 
case,  it  is  hardly  necessary  for  me  to  define  it ;  because  the  facts     patebsok, 
here  complained  of  are  such  as  fall  within  the  most  restricted 
definition  of  cruelty ;  they  affect  not  only  the  comfort,  but  they 
affect  the  health  and  even  the  life  of  the  party.     I  shall,  therefore, 
decline  the  task  of  laying  down  a  direct  definition.    This,  however, 
must  be  understood,  that  it  is  the  duty  of  Courts,  and  consequently 
the  inclination  of  Courts,  to  keep  the  rule  extremely  strict.     The 
causes  must  be  grave  and  weighty,  and  such  as  show  an  absolute 
impossibility  that  the  duties  of  the  married  life  can  be  discharged. 
In  a  state  of  personal  Manger,  no  duties  can  be  discharged  ;  for  the       [  *327  ] 
duty  of  self-preservation  must  take  place  before  the  duties  of 
marriage,  which  are  secondary,  both  in  commencement  and  in 
obligation ;  bat  what  falls  short  of  this  is  with  great  caution  to  be 
admitted.    The  rule  of  per  quod  consoi'tium  amittitur  is  but  an 
inadequate  test ;  for  it  still  remains  to  be  inquired  what  conduct 
ought  to  produce  that  effect, — whether  the  consoi'tium  is  reasonably 
lost,  and  whether  the  party  quitting  has  not  too  hastily  abandoned 
the  comortium  ?    What  merely  wounds  the  mental  feelings  is  in  few 
cases  to  be  admitted,  when  they  are  not  accompanied  with  bodily 
i^j^y>  either  actual  or  menaced.    Mere  austerity  of  temper,  petu- 
lance of  manners,  rudeness  of  language,  a  want  of  civil  attention  and 
accommodation,  even  occasional  sallies  of  passion,  if  they  do  not 
threaten  bodily  harm,  do  not  amount  to  legal  cruelty ;  they  are  high 
moral  offences  in  the  marriage  state,  undoubtedly ;  not  innocent, 
surely,  in  any  state  of  life;  but  still,   they  are  not  that  cruelty 
agamst  which  the  law  can  relieve."     "And  if  it  be  complained 
that,  by  this  inactivity  of  the   Courts,  much  injustice  may  be 
suffered,  and  much  misery  produced,  the  answer  is,  that  courts  of 
justice  do  not  pretend  to  furnish  cures  for  all  the  miseries  of  human 
hfe.    They  redress  or  punish  gross  violations  of  duty,  but  they  go 
no  further ;  they  cannot  make  men  virtuous ;  and  as  the  happiness 
of  the  world  depends  upon  its  virtue,  there  may  be  much  unhappi- 
ness  in  it  which  human  laws  cannot  undertake  to  remove."     "  In 
the  older  cases  of  this  sort,"  he  says,  ''  which  I  have  had  an  oppor- 
tunity of  looking  into,  I  have  observed  that  the  danger  of  life,  limb, 
or  health,  is  usually  inserted  as  the  ground  upon  which  the  Court 
has  proceeded  to  a  separation.     This  doctrine  has  been  repeatedly 
applied  by  the  Court  in  the  cases  that  have  been  cited.     The 
Court  has  never    been    driven  off   this  ground.     It   has    been 
always  jealous  of  the  *inconvenience  of  departing  from  it,  and       [  •328  ] 
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PATRK80H     I  have  heard  no  one  case  cited  in  which  the  Court  has  granted 
Patxbsok.    ft  divorce  withoat  proof  given  of  a  reasonable  apprehension   of 
bodily  hurt" 

The  cases  to  which  I  have  been  referred  by  the  learning  of 

Dr.  Harding  lead  me  to  this  general  conclusion,  that  the  matter 

rests  now  upon  the  decision,  as  far  as  the  authorities  go,  in  Evans 

V.   Evans,  and  on  that  portion  of  it  which    I   have   now    read. 

Negatively  we  may  say  there  is  no  case  which,  in  decision,  goes 

further  than  Sir  William  Scott  does  there ;  but  nevertheless,  there 

is  so  much  dictum,  there  are  so  many  opinions,  or  inclinations  of 

opinion,  ventilated,  which  have  a  tendency  to  go  further,  that  if  a 

case  were  to  arise,  such  as  that  which  the  ingenuity  of  some  of  the 

learned  Judges  in  Scotland  supposed,  I  have  very  little  doubt  that 

we  should  find  the  rule  considerably  extended  ;  and  that  that  which 

only  now  rests  upon  opinions,  more  or  less  distinctly  expressed  in 

the  shape  of  dicta,  would  assume  the  form  ultimately  of  decision  ; 

namely,  that  if  the  husband,  without  any  violence  or  threat  of 

violence  to  the  wife,  without  any  maltreatment  endangering  life  or 

health,  or  leading  to  an  apprehension  of  danger  to  life  or  health, 

were  to  exercise  mere  tyranny,  to  utter  constant  insults,  vituperation, 

scornful  language,  charges  of  gross  offences  (utterly  groundless), 

charges  of  this  kind  made  before  her  family,  her  children,  her 

relations,  her  friends,  her  servants,  insulting  her  in  the  face  of  the 

world,  and  of  her  own  domestics,  calling  upon  them  (which  is  one  of 

the  cases  put  below)  to  join  in  those  insults,  and  to  treat  her  with 

contumely  and  with  scorn, — if  such  a  case  were  to  be  made  out,  or 

even  short  of  such  a  case,  viz.  injurious  treatment,  which  would 

make  the  married  state  impossible  to  be  endured,  rendering  life 

itself  almost  unbearable,  then  I  think  the  probability  is  very  high 

that  the  Consistory  Courts  of  this  country  would  so  far  relax  the 

[  ♦329  ]       *rigour  of  their  negative  rule,  at  present  somewhat  vague,  as  to  extend 

the  remedy  of  a  divorce  a  mensd  et  thoro,  to  a  case  such  as  I  have  put. 

Nevertheless,  how  can  I,  as  some  of  the  learned  Judges  below 

have  done,  conclude  at  once,  even  from  assuming  the  existing  law 

to  cover  such  a  case,  that  therefore,  in  the  case  at  Bar,  the  remedy 

is  competent  merely  because  circumstances  have  been  figured  in 

which  it  would  be  competent  when  none  of  these  circumstances  is 

here  to  be  found  proved,  or  even  alleged.    Let  us,  however,  look  to 

the  law  of  Scotland,  for  it  is  by  no  means  clear  that  even  now 

the  law  of  Scotland  takes  so  strict  a  view  of  this  subject  as  the 

English  law.      Let  us  examine,  therefore,  the  authorities  of  that 
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law,  which  mast  decide  the  present  case,  supposing  the  facts  to  Patbbson 
exist.  And,  first,  with  respect  to  the  text-writers,  I  need  hardly  patkrson. 
speak  of  them,  for  the  authority  cited  by  Mr,  Anderson  of  Bankton 
is  really  exceedingly  vague,  and  appears  to  throw  very  little  light 
apon  the  subject.  He  says,  in  book  i.,  title  5,  s.  182,  "  There  may 
be  divorce  upon  account  of  the  husband's  cruelty  or  maltreatment." 
Now  it  depends  npon  what  is  meant  by  "  cruelty  or  maltreat- 
ment/' whether  this  passage  applies  to  the  case  at  all  or  not.  The 
expression  may  be  confined  in  the  writer's  eye  to  physical  maltreat- 
ment^  to  injuries  to  the  person,  or  threats  of  such  injuries ;  in 
which  case  the  authority  would  have  no  bearing  whatever  upon  the 
present  appeal. 

Then  Mr.  Erskine  is  cited.  He  says,  '*  As  it  is  the  wife's  duty  to 
live  in  family  with  her  husband,  he  cannot  be  compelled  to  maintain 
her  in  a  separate  house;  yet,  ii  he  should  either  abandon  his 
family,  or  turn  his  wife  out  of  doors,  or  by  barbarous  treatment 
endanger  her  life,  or  even  offer  such  indignities  to  her  person  as 
mast  render  her  condition  quite  uncomfortable,  the  Judge  will,  on 
proper  proof,  authorize  a  separation  a  mensd  et  thoro.'*  This 
♦proves  very  little  ;  for  "  indignities  to  her  person  "  may  mean  [  •330  ] 
such  indignities  as  we  call  here  personal  violence,  or  threat  of 
immediate  violence.  If,  on  the  other  hand,  are  meant  only 
indignities  of  language,  or  of  not  associating  with  her,  or  of  leaving 
her  in  a  room  by  herself  and  not  speaking  to  her,  indignities  which 
render  her  life  uncomfortable,  then  I  can  only  say  that  this  is  not 
the  law  laid  down  in  any  of  the  cases  save  perhaps  one, — that  of 
The  Duke  and  Duchess  of  Goi'don,  and  which  I  take  to  be  already 
an  sustainable  as  law  in  Scotland. 

Then  comes  the  authority  of  a  very  able  text- writer,  Mr.  Bell, 
who  in  his  ''  Principles  "  (0  has  said  that  judicial  separation  may 
take  place  if  life  is  endangered,  or,  on  **  fair  and  reasonable  ground 
of  apprehension  of  personal  violence,"  or,  from  "  continued  annoy- 
ance, wearing  out  and  exhausting  the  party."  Now  that  is  abun- 
dantly vague.  Clearly,  no  continued  annoyance  without  threats, 
and  without  making  it  utterly  impossible  for  the  woman  to  live  with 
and  endure  the  society  of  her  husband,  no  annoyance  of  an  ordinary 
kind,  however  continued,  can,  even  by  the  authorities  of  the  law  of 
Scotland,  be  maintained  as  a  sufficient  ground  for  divorce. 

Next  we  have  Mr.  Bell's  "  Illustrations  "  (2),  in  which  he  refers 
to  one  or  two  cases,  and  among  others  to  that  of  Colquhoun  v. 
(1)  S.  1540.  (2)  Vol.  ii.  tit.  Judicial  Separation. 
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PATEB80W  Colquhoun  (1),  where  the  Court  actually  found  that  the  husband  had 
Paterson.  *  ^^g^^  ^^  make  the  wife  quit  his  house  and  repair  to  another  which 
he  had  prepared  for  her  reception,  a  thing  to  be  very  much  kept  in 
view  here,  when  we  find  that  this  case  has  been  mainly  decided  on 
the  ground  that  the  husband  did  not  frequent  his  wife's  society,  but 
made  her  live  in  a  different  part  of  the  same  house. 
[  381  ]  We  have  now  to  consider  the  cases,  and  that  of  The  Duke  of 

Gordon  (2)  in  the  first  place.  Can  any  man  pretend  that  it  is  the 
law  of  Scotland  at  this  day  (certainly  the  Judges  themselves  do  not 
so  state  it),  that  the  following  is  a  sufficient  ground  of  separation 
a  mensd  et  thoTo  ?  "  Refusing  to  allow  the  wife  money  for  her 
necessary  uses,  such  as  purchasing  mourning  at  the  Queen*s  death ; 
debarring  her  from  superintending  the  education  of  her  children, 
especially  her  daughters,  when  young ;  shutting  the  doors  of  his 
lodging,  and  keeping  her  out  at  night,  and  thrusting  away  the 
coachman  for  opening  the  same."  Clearly,  all  these  form  no 
ground  of  separation ;  no  one  can  contend  it ;  and  the  learned 
Judges  did  not  contend  it :  therefore  the  case  of  The  Duke  and 
Duchess  of  Gordon,  if  it  proves  anything,  proves  a  great  deal  too 
much,  and  I  take  upon  me  to  say,  that  if  the  decision  went  upon 
the  ground  stated,  it  is  not  now  law.  To  be  sure,  there  follows  in 
the  report  a  very  material  addition  to  the  facts,  an  addition  upon 
which  the  case  must  have  proceeded,  and  without  which  it  never 
could  have  been  rightly  pronounced,  I  mean  the  interlocutor  over- 
ruling the  judgment  of  the  Commissaries  and  directing  the  cause  to 
go  on.  *'  His  scandalous  and  familiar  converse,"  it  is  stated,  "  with 
one  Mrs.  Needham,  her  waiting- woman,  and  protecting  her  after 
the  Duchess  had  discharged  her  the  house."  *'  Scandalous  and 
familiar  converse  "  can  only  mean  one  thing — can  only  mean  illegal 
connection  with  that  woman.  I  have  no  manner  of  doubt  that  the 
Court  thought  so,  and  that  the  case  turned  upon  this  material 
circumstance. 

There  are  one  or  two  other  cases  relied  upon  :  Lethani  v.  Letham  (3) 
[  *332  ]  is  one,  "  maltreatment  and  adultery."  Now  *what  does  the  Lord 
Ordinary  say  as  reported  there  ?  "  That  during  the  dependence 
of  the  action  of  aliment  brought  by  the  respondent,  the  representer 
raised  a  counter  action  of  adherence,  and  that  those  actions,  upon 
his  own  motion,  were  conjoined,  and  therefore  finds  it  unnecessary 

(1)  Mor.  Diet.  vol.   xv.    app.   voce      Wife,  case  112,  p.  5902;  1  Fount.  773. 
Husb.  &  Wife,  pi  i.  case  6,  p.  10.  (3)  2  Shaw  &  D.  284. 

(2)  Mor.    Diet.  vol.  xiv.  Husb.  & 
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to  determine  whether  the  action  of  aliment  was  competent.  Finds  patebson 
that  a  maid-servant,  with  whom  the  representer  had  had  a  criminal  patbbson. 
intercoarse,  was  allowed  to  continue  in  family  with  him  at  the  time 
of  his  marriage,  and  that  after  the  respondent,  on  knowing  the  fact, 
had  justifiably  withdrawn  from  his  society,  the  same  person  was 
retained  in  his  family,  or  was  brought  back  to  it ;  and  finds  that 
the  gross  dereliction  of  his  duties  as  a  husband  entitled  the  respon- 
dent to  withdraw  finally  from  his  society."  I  take  it  to  be  clear, 
then,  that  the  Court  proceeded  upon  the  belief  that  the  adultery 
existing  before  the  marriage  inured  afterwards ;  that  it  was  con- 
tinued, by  his  keeping  the  adulteress,  the  servant,  in  the  house  with 
his  wife. 

As  for  the  case  of  Shand  v.  Shand,  which  is  the  only  other  having 
any  bearing  upon  the  present,  I  find  that  the  point  there  decided  is 
foreign  to  this  question.  Indeed  the  case  was  not  stated  by  Mr, 
Turner  in  any  other  way  then,  because  of  the  dictum.  A  case  of 
constant  maltreatment  is  said  to  have  been  alleged  upon  the  record; 
but,  let  it  be  observed,  that  we  are  left  wholly  without  any  detail, 
any  specification  of  the  particulars  of  which  that  constant  maltreat- 
ment was  stated,  to  consist.  Accordingly,  the  case  seems  to  be 
adduced  only  for  the  dictum  of  the  Lord  Justice  Glebe,  who  says  (1), 
'^I  never  dreamt  that  we  were  now  to  go  into  all  this  mass  of  ( 

correspondence:  we  are  not  in  a  concluded  cause;  no  proof  has 
yet  been  allowed,  and  in  the  mean  time  I  shall  reserve  my  opinion 
upon  the  merits  and  bearings  of  the  evidence,  into  which  I  will  not 
enter  at  ^present.  But  I  never  can  accede  to  the  proposition  that  [  *333  ] 
the  only  legal  ground  of  matrimonial  separation  must  rest  on 
personal  violence.  That  is  not  the  law  of  the  country,  and  I  will 
venture  to  say  it  is  not  the  law  of  any  civilized  land.  A  train  of 
maltreatment  may  occur  in  the  married  state,  to  be  viewed  and 
weighed  according  to  the  status  of  the  parties  in  society.'*  And  he 
then  says  that  she  is  not ''  to  be  precluded  from  her  entire  proof 
when  the  treatment  becomes  unbearable."  This  case,  therefore, 
really  proves  nothing,  except  the  opinion  of  the  learned  Judge  that 
the  law  of  Scotland  does  not  require,  and  I  do  not  say  that  it 
requires,  proof  of  actual  personal  violence,  or  even  threats  of  its 
immediate  infliction. 

But  then,  my  Lords,  the  question  is,  whether  the  facts  before  us 
bear  us  out  in  saying  that  the  case  at  Bar  comes  up  to  the  cases 
pat  by  the  learned  Judges,  and  upon  which  their  opinion  seems 

(1)  10  Shaw  &  D.  384. 
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Patersom     entirely  to  have  tarned.    When  Lord  Jeffbey  pats  a  case  which 
Patbrsoh.     hG  imagines,  for  the  purpose  of  showing  that  not  merely  violence, 
but  things  far   short  of  violence,  will  justify  the  Court  in  pro- 
nouncing a  separation  ;  such  as  the  holding  her  up  to  scorn  before 
her  own  servants,  ordering  her  servants  not  only  to  disobey  her, 
but  to  join  in  the  chorus  of  hissing  against  their  mistress,  his  wife, 
the  mother  of  his  children,  at  the  head  of  his  family ;  when  Lord 
Jeffrey  puts  that  as  a  case,  I  have  only  to  answer  it  by  saying 
that  it  is  a  very  good  case  to  support  a  proposition  which  I  do  not 
deny,  viz.,  that  it  is  not  necessary  there  should  be  personal  violence 
to  constitute  a  ground  for  divorce.     But  it  is  anything  rather  than 
a  confirmation  of  the  judgment  here  pronounced ;  because   it    is 
enough  to  say,  not  only  that  the  two  cases  are  not  identical,  or  even 
similar,  they  are  actually  different.     This  is  nothing  like  that  case. 
What  have   we  here?    Withdrawing  from   her    society,  coldness 
[  •334  ]      towards  her,  leaving  her  apartment,  telling  *her  father  that  he  will 
on  no  account  ever  renew  his  cohabitation  with  her,  stating  that  he 
is  wretched  in  consequence  of  his  marriage, — all  things  very  painful 
to  the  feelings  of  the  woman,  all  things  very  unhappy  for  the  man, 
but  anything  rather  than  those  things  which  Lord  Jeffrey  supposes 
in  the  case  put,  and  which,  with  others  of  a  like  kind,  appear  to 
have  been  working  more  or  less  in  the  minds  of  the  learned  Judges 
during  all  the  time  they  were  applying  their  minds  to  the  considera- 
tion of  the  facts  of  the  case  before  them,  and  to  have  seduced,  as  it 
were,  their  attention  from  that  which  ought  alone  to  have  occupied 
it, — the  facts  proved  in  evidence  before  the  Court.    I  remember, 
among  other  things  in  the  evidence,  a  statement  that  he  walked  out 
very  much  with  his  sister;  that  he  was  frequently  seen  in  her 
company,  never  with  his  wife ;  that  the  gardener  observed  the  sister 
and  the  brother  together,  and  when  they  saw  the  wife  coming  in 
sight,  they  would  turn  round  so  as  to  avoid  a  meeting.    Painful  to 
the  wife  no  doubt  all  this  ;  painful  that  he  should  prefer  his  sister's 
society  to  his  wife's,  but  anything  rather  than  such  cruelty  as  would 
justify  a  sentence  of  divorce.     A.s  for  the  lesser  matter  of  his  not 
going  to  church  with  her ;  his  even  not  allowing  her  to  attend  Divine 
service  ;  his  preventing  her  family  from  associating  with  her  ;  and 
his  giving  a  threat  to  the  father  that  if  they  came  they  should 
understand  it  must  be  at  their  own  peril ;  of  course  all  this  might 
be  very  improper  in  his  circumstances,  considering  the  relations  of 
the  parties ;  but  it  is  anything  rather  than  the  cruelty  required  to 
support  an  application  for  divorce.     With  regard  to  the  treatment 
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of  the  wife  before  the  servants,  he  says  distinctly,  and  it  is  not     patbrsom 
trayersed  on  the  record,  it  is  not  even  denied  at  the  Bar,  that  during    paterson. 
all  this  time  he  remained  alienated  from  her  and  suffering  from  his 
own  depression  of  mind,  he  never  used  a  single  spiteful,  or  violent, 
or  scornful  expression  *  towards  her.     That  is  not  denied.     Nay,  it       [  *335  ] 
is  asserted,  and  no  such  expressions  are  proved.     Nor  is  there  any- 
thing of  the  kind  in  his  correspondence  with  the  father,  observing 
upon  the  state  of  his  feelings,  and  endeavouring,  I  think  unsuccess- 
fully, to  excuse  his  own  previous  conduct.    It  may   be  further 
observed,  and  especially  with  reference  to  the  cases  put  below  of  a 
husband  calling  on  his  servants  to  join  in  showing  disrespect  to 
their  mistress,  that  the  evidence  here  is  the  very  reverse.    It  is 
proved  that  the  servants  took  their  orders  from  her,  habitually 
treating  her  as  mistress  of  the  house,  always  with  her  husband's 
knowledge  and  assent,  sometimes  by  his  express  direction. 

Then,  my  Lords,  this  judgment,  being  of  a  nature  that  the  law, 
neiiher  of  the  one  part  of  the  island  nor  of  the  other,  can  support, 
what  remains  for  us  to  do  but  to  reverse  it,  and  to  take  care  that, 
in  the  reversal,  we  do  not  set  up  the  first  interlocutor  of  the  Lord 
Ordinaby,  which  appears,  erroneously,  to  lay  down  that  nothing 
but  actual  personal  violence  will  suffice  as  a  ground  of  divorce.  I 
should  be  sorry  that  such  a  view  of  the  law  of  Scotland  should  go 
forth,  as  implied  the  propriety  of  dismissing  the  action,  '*  in  respect 
the  libel  is  laid  upon  a  series  of  insults  and  indignities  said  to  have 
been  offered  by  the  defender  to  the  pursuer,  unaccompanied  with 
personal  violence,  or  any  menace  thereof;  and  that,  without  an 
allegation  to  that  effect,  it  appears  to  be  settled  on  authorities, 
which  the  Lord  Ordinary  is  not  entitled  to  question,  that  a  libel 
at  the  instance  of  a  wife  against  a  husband,  founded  on  such  aver- 
ments as  those  now  urged,  is  not  relevant."  That,  my  Lords,  is  not 
the  law  of  Scotland  ;  it  is  not  the  law  of  England ;  it  is  an  inaccurate 
statement  of  the  law  in  both  countries  ;  though  I  will  not  say  that 
the  law  of  Scotland,  as  far  as  decided  cases  go,  may  not  extend 
somewhat  further  than  our  laws  in  favour  of  the  remedy. 

I  shall  propose  to  your  Lordships  this  course :  to  reverse  the  [  •'^36  ] 
interlocutor  appealed  against  of  the  13th  January,  1846,  in  so  far 
as  it  remits  the  case  to  the  Lord  Ordinary,  with  instructions  to  open 
the  record,  and  proceed  in  the  cause ;  but  to  affirm  that  interlocutor 
in  so  far  as  it  alters  the  interlocutor  of  the  Lord  Ordinary,  with 
respect  to  the  grounds  of  his  dismissing  the  action.  It  will,  there- 
fore, stand  thus :  that  you,  giving  the  same  judgment  as  the  Court 
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PATBE80N  below  ought  to  have  given,  alter  the  interlocutor  of  the  Lord  Ordinary 
Patebbok.  i^  respect  of  the  restricted  view  which  he  takes  of  the  grounds  of  a 
sentence  of  divorce ;  but  aflBrm  the  interlocutor  of  the  Lord  Ordinary 
in  so  far  as,  independently  of  those  reasons,  it  dismisses  the  suit. 
Then,  in  respect  of  the  ultimate  decision  of  the  Court  below,  the 
second  interlocutor  appealed  from,  of  the  24th  January,  1849,  which 
grants  a  *'  remit  to  the  auditor  to  tax  the  account  of  expenses  and 
to  report,  and  before  answer  as  to  the  question  of  aliment,  ordains 
the  defender  within  fourteen  days  to  give  in  a  special  condescend- 
ence of  the  amount  of  his  means  and  estate,"  that  must  be  reversed 
altogether. 

In  thus  moving  your  Lordships,  I  must  add,  that  I  sincerely 
lament  the  unfortunate  fate  of  this  lady  to  be  wedded  to  such  a  life. 
I  view,  with  a  disposition  charitably  to  extenuate,  if  I  could  justly, 
the  conduct  of  Mr.  Paterson.  He  appears  to  have  been  led  on, 
from  one  thing  to  another,  without  due  reflection  upon  the  necessary 
consequences  of  what  he  was  doing.  From  his  pecuniary  circum- 
stances, coupled  with  the  attachment  which  he  seems  for  a  moment 
to  have  formed  for  Miss  Eussell,  he  appears  to  have  been  drawn  into 
a  course  of  proceeding  which  is  wholly  indefensible,  of  which  he 
must  in  part  pay  the  penalty,  but  from  which  the  wife,  the  more 
innocent  party,  must  be  still  made  a  suflferer. 
[  337  ]  With  these  observations,  I  move  your  Lordships  to  reverse  the 

one  interlocutor  altogether,  and  to  alter  the  other  interlocutor  in 
the  way  I  have  stated. 

Mr.  Tuifier: 

Before  your  Lordship  proceeds  to  put  the  judgment  of  the  House, 
you  will  be  aware  that  the  case  is  a  peculiar  one  with  reference  to 
costs.    Your  Lordship  observes  the  nature  of  the  suit. 

Lord  Brougham  : 
We  cannot  give  her  the  costs  when  she  sues  her  husband  and  fails. 

Mr.  Turner: 

Ordinarily  speaking,  the  husband  pays  all  the  costs  in  suits  of 
this  description. 

Lord  Brougham  : 

In  Doctors'  Commons,  when  the  husband  sues,  he  pays  all  the 
costs,  even  of  an  appeal  to  the  Arches. 
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Mr.  Turner:  Patbrbok 

V. 

So  it  is  in  Scotland.  Patebson. 

Lord  Bbougham  : 

Dr.  Harding,  when  the  wife  fails  in  an  attempt  to  obtain  a 
separation  a  mensd  et  thoro,  do  you  ever  allow  her  costs  from  the 
husband  who  succeeds  ? 

Dr.  Harding  : 

I  do  not  remember  a  case  of  any  application  for  costs  in  such  a 
case  being  made  to  the  Court,  and  for  this  reason :  in  Doctors' 
Commons,  the  wife  takes  care  to  get  her  costs  out  of  the  husband 
de  die  in  diem. 

Lord  Brougham: 
Do  you  mean  when  she  sues  him  ? 

Dr.  Harding : 
When  she  sues  him  for  a  divorce,  she  may  do  so. 

Lord  Brouoham: 

When  she  sues  him  for  a  divorce,  does  she  not  get  her  costs, 
supposing  she  fails  ? 

Dr.  Harding : 
She  does  not  make  an  application,  after  having  failed.  . 

Lord  Brougham  : 

But  she  does  before  failing  ?  If  she  succeeds,  of  course  she  will 
get  costs  ;  but  suppose  it  remains  in  dubio  whether  she  may  succeed 
or  not,  does  she  then  get  her  costs  de  die  in  diem  ? 

Dr.  Harding  : 

Yes,  my  Lord,  I  believe  she  does,  if  she  *choose8,  on  the  ground       [  •338  ] 
that  she  has  nothing  of  her  own, — that  she  has  not  wherewith  to  sue. 

Mr.  Turner: 

That  is  more  strongly  the  rule  in  Scotland.  In  this  case,  they 
g&ve  the  costs  of  the  Court  below ;  but  if  your  Lordship  reverses 
the  interlocutor,  we  shall  not  recover  those  costs. 
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Patsrson     Lord  Brougham  : 

r, 

PATBR80N.        It  must  be  reversed,  with  the  exception  of  the  part  of  it  which 
awards  her  her  costs ;  she  will,  of  coarse,  get  no  costs  here. 

Mr.  Turner  : 

Probably  your  Lordship  will  reserve  the  costs  of  the  appeal.  We 
have  come  here  supporting  the  judgment  of  the  Court  below. 

Lord  Brougham: 

Yes,  but  here  the  respondent  never  gets  costs  at  all  when  he  fails. 
All  we  have  now  to  do  is,  to  reverse  the  interlocutor  complained  of, 
with  the  exception  of  the  portion  of  it  which  allows  costs  to  the  wife 
in  the  Court  below. 

Mr.  Turner : 

I  should  apprehend  that  your  Lordship  would  look  at  this  question 
of  costs  with  reference  to  what  the  case  would  be  in  the  Privy 
Council.  Supposing  the  wife  had  succeeded  in  the  Court  below, 
and  there  had  been  an  appeal  to  the  Privy  Council,  or  to  the 
Delegates,  the  course  of  the  case  there  would  have  been 

Lord  Brougham  : 

There  is  a  peculiarity  in  that  jurisdiction.  We  there  give  costs 
to  the  party  who  succeeds  in  reversing ;  that  we  never  do  in  this 
House ;  our  rule  is  a  perfectly  peremptory  one. 

Mr.  Turner: 

I  am  quite  aware  of  that,  my  Lord,  as  a  general  rule  in  ordinary 
appeals ;  but  the  present  is  almost  the  first  case  of  this  description 
that  has  ever  come  up  to  this  House. 

Lord  Brougham: 

We  will  look  into  it.    In  Doctors'  Commons  and  at  the  Delegates, 

and  that  which  is  substituted  for  the  Delegates — the  Judicial  Com- 

[  *339  ]      mittee,  we  constantly,  both  in  *  Indian  cases  and  in  Consistorial 

cases,  direct  the  costs  of  the  appellant  to  be  paid  by  the  respondent, 

when  the  appellant  succeeds ;  but  here  no  such  thing  is  ever  done« 

Mr.  Turner : 

Your  Lordship  observes,  that  this  is  the  first  case  of  the  kind 
brought  to  this  House. 
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Lord  Bbouoham  :  Patersob 

r. 

Nor  is  it  done  in  the  Court  of  Chancery.  Patbbsok. 

Mr,  Turner: 

No,  my  Lord,  I  quite  agree ;  but  the  principle  which  governs  the 
case  is  this :  that  the  wife  has  nothing  to  sue  with,  and  therefore 
the  Court  awards  her  the  costs. 

LoBD  Brougham  : 

Yes ;  but  yoa  may  just  as  well  say  that  it  the  wife  indulges  in 
any  other  luxury  than  law, — if  she  goes  into  a  shop  and  buys  that 
which  is  beyond  her  degree,;— the  husband  has  a  duty  imposed  upon 
him  to  pay. 

Mr.  Turner: 

Your  Lordship  observes,  that  the  luxury  of  your  Lordships' 
judgment  against  her  is  not  her  seeking. 

Dr.  Harding : 

Your  Lordships  have  decided  that  she  had  no  grounds  at  all  for 
originally  suing.    We  ought  not  to  be  made  to  pay  the  costs  of  that. 

Lord  Brouoham  : 

We  decide  that  she  had  no  grounds.  One  thing  I  ought  to  have 
taken  notice  of,  that  her  conduct,  or  that  of  those  who  have  advised 
her,  is  highly  reprehensible.  I  never  saw  a  more  scandalous 
matter  introduced  upon  a  record  than  those  charges,  those  foul 
charges,  wholly  unsupported,  wholly  unproved,  nay,  I  may  say 
negatived, — the  suggestion  of  incest  between  this  gentleman  and 
his  own  sister.  That  is  a  feature  in  the  case  which  it  is  exceedingly 
painful  to  contemplate,  and  a  consideration  of  it  will  govern  my 
discretion,  if  any  we  have,  as  to  giving  costs. 

Mr.  Turner: 

On  the  other  side,  your  Lordships  must  take  into  your  considera- 
tion the  conduct  of  the  husband,  *and  the  general  rule  which  gives       [  •340  ] 
the  wife  the  costs.    The  first  interlocutor  appealed  from,  my  Lord, 
gives  the  same  direction  upon  costst 

Lord  Brougham  : 
Are  there  costs  upon  the  first  interolcutor  ? 
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Mr.  Turner: 
Yes,  my  Lord. 

Lord  Brougham: 

Then  we  must  make  the  same  exception.    But  we  allow  the  first 
interlocutor  appealed  from  to  stand,  except  so  far  as  I  have  stated. 

Dr.  Harding : 
That  interlocutor  protects  itself. 

First  interlocutor  reversed,  with  certain  exceptions. 
Second  interlocutm'  reversed,  with  an  exception  as 
to  costs  in  the  Court  beloiv.  The  question  of  the 
costs  of  the  appeal  resei'ved. 

Lord  Brougham: 

After  hearing  and  considering  this  case,  there  was  a  reversal  of 
the  interlocutor  of  the  Court  below.  But  as  there  is  no  instance 
of  the  costs  of  the  appeal  being  given  in  this  House  in  a  case  of  this 
kind,  I  do  not  see  how  it  is  possible  to  do  so  here.  We  do  it  in  the 
Judicial  Committee  of  the  Privy  Council ;  but  we  do  it  because  it 
used  to  be  done  in  the  Court  of  Delegates,  and  the  Judicial  Com- 
mittee has  come  in  the  place  of  the  Court  of  Delegates  (i) ;  and  we 
also  do  it  in  Indian  cases,  which  fall  within  the  scope  of  a  like  rule ; 
but  we  never  give  the  costs  in  an  appeal  from  any  Colonial  Court. 
It  is  no  doubt  a  very  hard  case. 
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BEIGHT  V.  HUTTON. 
HUTTON  V.  BEIGHT. 

(3  H.  L.  0.  341—394.) 

Under  the  old  Joint-Stock  Companies  Acts  a  body  of  more  than  seven 
persons  united  for  the  purpose  of  promoting  and  registering  a  Company 
might  be  wound  up  as  an  '*  association." 

The  liability  of  a  pei-son  as  a  contributory  of  such  association  under  the 
Winding-up  Acts,  1848-9,  was  not  a  question  of  law,  but  of  fact.  The  test 
of  his  liability  in  equity  was  his  liability  at  law. 

Contributories  under  such  associations  were  those  only  who  had  con- 
tracted, by  themselves  or  agents,  with  a  creditor,  or  who  had  agreed  to 
indemify  or  repay,  in  part  or  in  all,  those  who  had  contracted  with  the 
creditor  on  their  own  account  in  respect  of  work  done  for  the  purposes  of 
the  association. 

A.  was  a  member  of  the  provisional  committee  of  a  projected  Bailway 
Company,  which  had  been  provisionally  registered,  and  the  affairs  of  which 

(1)  The  Court  of  Session,  in  a  divorce  case,  sits  as  an  Ecclesiastical  Court. 
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were  put  tinder  the  authority  of  a  managing  committee.  He  accepted 
shares,  and  paid  a  deposit  on  them  ;  but  did  no  f  urtber  act.  The  scheme 
was  abandoned : 

Held,  that  on  these  facts  he  was  not  liable  to  a  creditor  for  business  done 
under  the  orders  of  the  managing  committee  towards  completing  the  pro- 
jected undertaking  and  converting  the  association  into  a  regular  Company, 
and  consequently  he  was  not  liable  as  a  contributory  under  the  Winding-up 
Acts. 

This  House  is  at  liberty,  without  regard  to  the  form  of  an  appeal,  or  the 
points  raised  upon  it,  to  put  questions  of  law  to  the  Judges. 

Quctre.  Whether  this  House,  like  any  other  coui-t  of  justice,  may,  in  a 
subsequent  case,  overrule  a  previous  decision  of  its  own  ? 

[This  case  is  still  cited  in  Lindley  on  Companies  at  pp.  1055 — 
1087  of  vol.  %  6th  ed.y  but  with  the  statement  that  no  case  is  known 
of  the  rules  laid  down  in  it  having  been  applied  to  a  modern  company. 
Having  consulted  more  than  one  learned  friend  especially  versed  in 
company  law,  we  think  that  the  decision  is  obsolete  for  all  practical 
purposes ;  but,  by  way  of  abundant  caution,  we  preserve  the  head- 
note  with  some  amendment.  As  to  the  qu^Bve  at  the  end.  Lord 
St.  Lbonards  affirmed  and  Lord  Campbell  denied  that  the  House 
of  Lords  has  power  to  review  its  own  declarations  of  the  law.  Lord 
Campbell's  opinion  afterwards  prevailed,  and  in  London  Tramways 
Co.  V.  London  County  Council  [1898]  A.  C.  375,  67  L.  J.  Q.  B. 
559,  the  House  was  distinctly  asked  and  positively  refused  to 
reconsider  a  then  recent  decision  of  its  own.  For  the  history  of 
earlier  and  intermediate  opinions  see  Pollock,  First  Book  of  Juris- 
prudence, pp.  825 — 332,  2nd  ed.  and  cp.  L.  Q.  R.  xiv.  331.  The 
Judicial  Committee  does  not  hold  itself  bound  to  follow  its  own 
previous  rulings,  neither  do  American  courts  of  last  resort. — F.  P.] 
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KICHAED  BAREETT  v.  WILLIAM  LONG. 

(3  H.  L.  C.  395—417.) 

In  an  action  for  a  libel  in  a  Dublin  newspaper,  the  first  count,  after  the 
usual  prefatory  aveiinents,  proceeded  thus :  *'  What  possessed  Lord  H. 
(meaning  thereby  the  said  Iiord-Lieutenant  of  Ireland),  if  he  knew  any- 
thing about  the  country,  or  was  not  under  the  spell  of  vile  and  treacherous 
infloeuce,  to  make  his  first  visit,  and  that  carefully  pufEed,  to  Long's,  the 
coachmaker  (meaning  thereby  the  said  plaintiff),  the  other  day  ?  If  mere 
trade  was  his  (meaning  thereby  the  said  Lord-Lieutenant's)  object,  he  had 
several  respectable  houses  open  to  him  (meaning  thereby  that  the  house  and 
place  of  business  of  the  said  plaintiff  was  not  respectable,  and  that  the  said 
virit  was  paid  thereto  for  political  objects) :  " 

Held,  that  the  innuendo  did  not  enlarge  the  sense  of  these  words,  which 
were  folly  capable  of  the  meaning  given  to  them. 

The  third  count  repeated  the  same  words,  and  accompanied  them  with  the 
following  innuendo:  **  (meaning  thereby,  that  the  house  of  business  of  the 
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Barrbtt  ^^  plaintiff  was  not  a  Tespectable  house  in  the  trade,  and  that  the  plain- 

r,  tiff  himself  was  of  such  a  characteri  that  he  would  not  be  visited  in  the  way 

Long.  of  his  trade  and  business  except  from  some  political,  or  party,  or  other 

improper  motive) : " 

Held,  that  the  words  were  capable  of  the  meaning  thus  attributed  to 
them ;  but  that  if  the  innuendo  was  more  extensive  than  the  words,  it 
might  be  rejected  as  repugnant  and  void,  and  that  the  words,  being  libellous, 
were  actionable  without  its  aid. 

In  an  action  of  libel,  the  defendant  pleaded  the  general  issue,  and  also  a 
plea  under  the  Libel  Act,  1843  (6  &  7  Yict.  c.  96),  denying  actual  malice, 
and  stating  an  apology.  On  the  trial,  the  plaintiff,  in  order  to  provfi 
malice,  tendered  in  evidence  other  publications  of  the  defendant,  going 
back  above  six  years  before  the  publication  complained  of : 
Held,  that  these  publications  were  admissible  in  evidence. 
A  town  councillor  is,  by  the  Municipal  Corporations  (Ireland)  Act,  1840 
(3  &  4  Yict.  c.  108)  (1),  disqualified  from  being  a  special  j  uryman.  The  name 
of  a  town  councillor  stood  on  a  special  jury  list  after  it  had  been  reduced : 

Held,  that  under  the  Irish  Jury  Act,  1833  (3  &  4  Will.  IV.  c.  91)  (2),  he 
was  liable  to  challenge  for  this  disqualification  when  about  to  be  sworn. 
[  396  1  ^^6  right  of  challenge  against  a  juryman  is  a  common  law  right,  which 

cannot  be  taken  away  except  by  the  express  terms  of  a  statute,  and  (ptcere, 
whether  it  is  taken  away  by  the  Irish  Jury  Act,  1833,  except  in  cases  where 
corporate  bodies  are  parties,  and  kindred  or  a£Bnity  with  a  member  of  the 
corporate  body  is  the  ground  of  challenge. 

It  is  not  taken  away  by  the  effect  of  the  Irish  Jury  Act,  1833,  in  respect 
of  a  disqualification  created  since  that  statute. 

Where  a  challenge  in  respect  of  such  disqualification  was  made  after 
reducing  a  special  jury,  it  was  held  not  to  be  necessary  to  allege  that  the 
disqualification  had  arisen  since  the  jury  was  reduced. 

The  writ  of  error  in  this  case  was  brought  to  reverse  a  judgment 
given  in  the  Court  of  Common  Pleas,  in  Ireland,  and  affirmed  in 
the  Court  of  Exchequer  Chamber  there. 

The  action  was  in  the  form  of  case,  and  was  brought  by  William 
Long  against  Bichard  Barrett,  for  a  libel  published  in  the  Pilot 
newspaper  of  the  19th  day  of  August,  1844. 

The  declaration  contained  four  counts,  varying  the  mode  in  which 
the  alleged  libel  was  stated. 

The  first  count,  after  stating  that  Long  was  a  coachmaker,  in 
Mary  Street,  Dublin,  that  in  the  way  of  his  trade  he  had  frequent 
dealings  with  persons  of  high  character,  without  reference  to 
politics,  that,  for  a  long  time  before,  he  had  been  a  justice  of  the 
peace  of  the  county  of  the  city  of  Dublin,  and  had  acted  on  the 
grand  juries  of  the  said  county  of  the  city,  and  as  a  special  juror 
at  Nisi  Prius  in  Dublin,  and  that  before  the  publication  of  the  libel 
Lord  Heytesbury,  the  then  Lord-Lieutenant  of  Lreland,  had  given 

(1)  Sect.  180.    Repealed  by  S.  L.  E.      c.  78),  ss.  20  and  21.— J.  G.  P. 
Act,  1892.    See  now  the  Juries  Pro-  (2)  Repealed  by  S.  L.  B.  Act,  1888. 

ceduie  (Ireland)  Act  (39  &  40  Vict.      —J.  G.  P. 
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him  an  order  for  a  carriage,  averred  that  Barrett,  int-ending  to      Babbett 
injure  him   in  said  trade  and  basiness,  and  in  his  credit  and        tiONo. 
reputation,    and    to    prevent    persons    from    dealing    with    him, 
especiaUy  members  of  her  Majesty's  Executive  in  Ireland,  *publi8hed       [  *397  ] 
in  the  Pilot  newspaper    of   and    concerning    him,    and    of    and 
concerning  him  in  the  way  of  his  trade,  the  following  libel :  "What 
possessed  Lord   Heytesbury    (meaning    thereby    the  said    Lord- 
Lieutenant  of  Ireland),  it  he  knew  anything  about  the  country,  or 
was  not  under  the  spell  of  vile  and  treacherous  influence,  to  make 
his  first  visit,  and  that  carefully  puffed,  to  Long's,  the  coachmaker 
(meaning  thereby  the  said  plaintiff),  the  other  day;  if  mere  trade 
was  his  (meaning  thereby  the  said  Lord-Lieutenant's)  object,  he 
(meaning  thereby  the  said  Lord-Lieutenant)  had  several  respect- 
able houses  open  to  him  (meaning  thereby  that  the  house   and 
place  of  business  of  the  said  plaintiff  was  not  respectable,  and  that 
the  said  visit  was  paid  thereto  for  political  objects);  but  Long 
(meaning  thereby  the  plaintiff)  was  a  noted  juror  of  the  sort  much 
wanted  (meaning  thereby   that  the  plaintiff  was  known  to  be  a 
person  who  had  acted,  and  would  act,  dishonestly  as  a  juryman) ; 
Long  (meaning    thereby  the  plaintiff)   was  a   feeble,    talentless, 
vulgar,  as  a  matter  of  course,  but  very  virulent,  member  of  the  old 
exploded  corporation  of  Dublin;  not  one  of  whose  members  has 
ever  yet  been  returned,  even  by  the  Conservatives,   to  the  new 
corporation,  and  therefore  it  was  that  the  Camarilla  instigated  their 
dupe  and  predestined  victim  (meaning   thereby  the  said  Lord- 
Lieutenant)  to  go  to  Long's  (meaning  thereby  the  coachmaking 
establishment  of  the  said  plaintiff  in  Mary  Street  aforesaid),  in  order 
to  commit  him  (meaning  thereby  the  said  Lord-Lieutenant)  still 
farther  with  the  people.    We  take  a  review  of  these  passing  events 
(meaning,  amongst  other  events,  the  visit  of  the  said  Lord-Lieutenant 
to  the  said  establishment  of  the  said  plaintiff),  trifling,  perhaps,  in 
themselves,  but  indicative  of  what  are  no  trifles,  that,  at  least,  in 
going  the  high  road  of  execration,  Heytesbury  (meaning  thereby  the 
said  Lord-Lieutenant)  may  see  his  *way,  and  have  no  excuse  that  he       [  *398  ] 
erred  by  accident  or  ignorance  of  the  facts  which  indicate  and 
influence  injustice  and  misrule,  and  in  their  train  public  execration." 
The  second  count  averred  that  the  defendant,  intending  to  injure 
Long  in  his  trade,  business,  and  reputation,  published  the  libel 
therein  set  forth  of  and  concerning  Long.    It  then  set  forth  the 
libel  stated  in  the  first  count,  leaving  out  all  the  innuendoes,  except 
^066  averring  Long  to  be  the  person  alluded  to  in  the  libel. 
B.1L — VOL.  Lxxxvni.  9 
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Babbitt         The  third  count  was  as  follows :  "  And  whereas  Long,  so  being 
LoNo.        such  coachmaker,  and  so  exercising  the  said  trade,  as  in  the  intro- 
ductory part  of  this  declaration  mentioned,  to  wit,  at  Dublin,  in  the 
county  of  the  city  of  Dublin,  before  the  composing  and  publishing 
of  the  libel  hereinafter  next  mentioned,  had  in  the  course  of  his 
trade  and  business  received  an  order  from  the  said  Lord-Lieutenant 
to  supply  the  said  Lord-Lieutenant  with  a  carriage,  to  wit,  at  Dublin 
aforesaid,  in  the  county  aforesaid ;  yet  the  said  defendant  further 
contriving  to  injure  the  plaintiff  in  said  trade  and  business,  after- 
wards, to  wit,  on  the  19th  day  of  August,  in  the  year  of  our  Lord 
1844,  to  wit,  at  Dublin  aforesaid,  in  the  county  aforesaid,  did  falsely 
and  maliciously  compose  and  publish,  and  cause  and  procure  to  be 
composed  and  published,  a  certain  other  false,  scandalous,  malicious, 
and  defamatory  libel  of  and  concerning  the  said  plaintiff  in  his  said 
trade  and  business,  and  of  and  concerning  the  said  plaintiff,  con- 
taining therein  certain  false,  malicious,  and  libellous  matter  of  and 
concerning  him  the  said  plaintiff,  in  his  said  trade  and  business,  as 
aforesaid,  and  of  and  concerning  him  the  said  plaintiff,  to  the  tenor 
and  effect  following ;  that  is  to  say,  '  What  possessed  Lord  Heytes- 
bury,  if  he  knew  anything  about  the  country,  or  was  not  under  the 
spell  of  vile  and  treacherous  influence,  to  make  his  first  visit,  and 
[  •399  ]      that  carefully  puffed,  to  Long's,  the  *coachmaker  (meaning  thereby 
to  the  plaintiff's),  the  other  day;  if  mere  trade  was  his  object,  be 
had  several  respectable  houses  open  to  him '  (meaning  thereby  that 
the  house  of  business  of  said  plaintiff  was  not  a  respectable  house 
in  the  trade,  and  that  the  plaintiff  himself  was  of  such  a  character, 
that  he  would  not  be  visited  in  the  way  of  his  trade  and  business, 
except  from  some  political,  or  party,  or  other  improper  motive)." 

The  fourth  count  stated  that  the  defendant  used  the  expressions 
"  noted  juror  of  the  sort  much  wanted,'*  for  the  purpose  of  expressing, 
and  it  was  understood  by  the  persons  to  whom  the  said  libel  was 
addressed  to  express  and  mean,  a  man  who  would  act  dishonestly 
as  a  juror,  by  giving  a  verdict  from  political  and  party  motives, 
and  not  according  to  the  evidence  on  which  such  verdict  should  be 
founded,  and  then  set  forth  the  libel  to  the  words  "  of  the  sort  much 
wanted,"  with  appropriate  innuendoes. 

The  defendant  pleaded  first  the  general  issue,  and  secondly  (under 
6  &  7  Vict.  c.  96,  s.  2),  that  the  libels  mentioned  in  the  declaration 
were  published  by  him,  without  actual  malice  or  gross  negligence, 
and  that  as  soon  as  possible  after  the  commencement  of  the  action 
he  published  in  the  Pilot  an  apology. 
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Under  these  pleas  issue  was  joined,  and  the  case  came  on  for 
trial  before  the  Lord  Chief  Justice,  in  the  sittings  after  Hilary 
Term,  1845-  Previously  to  the  day  of  trial,  an  order  for  a  special 
jury  had  been  obtained,  and  a  special  jury  struck  :  and  on  the  list 
being  called  over  at  the  trial,  one  person,  John  Pearson,  when  about 
being  sworn,  was  challenged  by  the  plaintiff,  upon  the  ground  that 
he  was  a  town  councillor  of  the  borough  of  Dublin,  and  being  so, 
that  he  was  disqualified  by  law  (i)  from  serving  on  any  *jury  within 
the  county  of  the  city  of  Dublin.  The  defendant  objected  to  the 
reception  of  this  challenge,  contending  that  an  objection  of  the 
nature  relied  upon  in  the  challenge  should  have  been  made  to 
the  juror  before  the  officer  when  the  special  jury  was  struck,  and 
was  not  a  ground  of  challenge  (2) ;  but  the  Chief  Justice  declared 
it  to  be  his  opinion  that  the  challenge  ought  to  be  received, 
and  received  it  accordingly.  To  this  ruling  of  the  Chief  Justice 
the  defendant  excepted.  The  defendant  then  joined  issue  on'  the 
challenge,  alleging  that  "  the  said  John  Pearson  is  not  now  a 
member  of  the  town  council  for  the  time  being  "  of  the  borough 
of  Dublin.  Two  triers  were  appointed,  and  *they  found  '*  that  the 
Baid  John  Pearson  was  now  a  member  of  the  council  for  the  time 
being,  of  the  borough  of  Dublin."    The  Chief  Justice  then  allowed 


Babrktt 

V. 
liOVO. 


[  •400  ] 


[MOl] 


(I)  By  the  3  &  4  Vict  c.  108,  s.  180, 
the  Municipal  Corporation  Act  for 
Ireland,  it  is  enacted  that,  **  After  the 
time  when  this  Act  shaU  come  into 
operation  in  any  borough,  every 
memher  of  the  council  for  the  time 
being  of  the  borough,  &c.  &c.  shall  be 
exempt  and  disqualified  from  serving 
on  any  jury  summoned  within  such 
borough  recpectively,  save  and  except 
the  juries  summoned  for  an  Assize  or 
jafl  delivery."  [Eepealed  by  S.  L.  B. 
^ct,  1S92.] 

(2)  The  3  &  4  Will.  IV.  c.  91  (Irish 
Juries)  enacts,  s.  20,  "That  if  any 
man  shall  he  returned  as  a  j  uror  for  the 
trial  of  any  issue  in  any  of  the  (Courts 
hereinbefore  mentioned,  who  shall  not 
be  qualified  according  to  this  Act,  the 
^Uit  of  such  qualification  shall  be 
good  cause  of  challenge,  and  he  shall 
be  discharged  upon  such  challenge  if 
the  Oourt  shall  be  satisfied  as  to  the 
^M  and  that  if  any  man  returned  as 
A  jaror  for  the  trial  of  any  such  issue 
'ball  be  qualified  in   other  respects 


according  to  this  Act,  the  want  of 
freehold  shall  not  be  accepted  as  good 
cause  of  challenge  either  by  the  Crown 
or  by  the  party,  nor  as  a  cause  for  dis« 
charging  the  man  so  returned,  upon 
his  own  application,  any  law,  custom, 
or  usage  to  the  contrary  notwith- 
standing: provided  that  nothing 
herein  contained  shall  extend  in  any 
wise  to  any  special  juror." 

The  23rd  section  directs  that  the 
Court  shall  have  power  to  order  special 
juries  to  be  struck  before  the  proper 
officer,  and  enacts  that  "  every  jury  so 
struck  shall  be  the  jury  returned  for 
the  trial  of  such  issue." 

The  24th  section  declares  who  shall 
be  liable  and  qualified  to  serve  on 
special  juries,  and  the  25th  section 
gives  very  full  directions  as  to  the 
making  up  of  the  Hst  of  special  jurors. 
[Bepealed  by  S.  L.  B.  Act,  1888 ;  see 
now  the  Juries  (Ireland)  Acts,  1871 
and  1872,  and  the  Juries  Procedure 
(Ireland)  Act.  1876.— J.  G.  P.] 
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BAnnKTT     the  challenge,  and  set  aside  the  jaror.    To  this  ruling  of  the  Chibf 
LoHo.       Justice  the  defendant  also  excepted. 

The  trial  then  proceeded ;  and  after  proving  the  pablication  of 
the  libel  by  Barrett,  and  making  other  formal  proofs,  Long  pro- 
duced certain  numbers  of  the  Pilot  newspaper,  bearing  date  respec- 
tively the  27th  of  January,  1884 ;  27th  of  March,  1835 ;  11th  day  of 
May,  1885 ;  27th  day  of  May,  1886  ;  3rd  July,  1887  ;  and  2l8t  Jaly, 
1887,  and  proposed  to  read  thereout  various  passages,  in  order  to 
show  that  Barrett  published  the  libel,  the  subject  of  the  action,  with 
malice  towards  the  plaintiff. 

To  each  of  these  publications  Barrett  objected,  as  being  illegal 
evidence ;  but  the  Chief  Justice  admitted  them  as  evidence  of  the 
defendant*s  motives  in  publishing  the  libel  complained  of  ;  where- 
upon Barrett  tendered  a  bill  of  exceptions  to  this  ruling. 

Evidence  was  given  of  the  apology  set  forth  in  the  plea»  and  the 
jury  found  a  verdict  for  the  plaintiff,  with  150Z.  damages. 

The  bill  of  exceptions  to  the  admission  of  the  challenge,  and  to  the 
evidence,  was  argued  in  the  Court  of  Common  Pleas,  on  the  29th  of 
April,  1845,  and  again  on  the  5th  of  June,  1845,  after  which 
judgment  was  given  for  Long. 

Upon  this  judgment  a  writ  of  error  was  brought  in  Trinity  Term, 
1845,  to  the  Court  of  Exchequer  Chamber,  and  in  addition  to  the 
grounds  relied  upon  below,  it  was  contended  by  the  defendant  that 
the  third  count  of  the  plaintiff's  declaration  was  bad,  and  that  the 
verdict  and  judgment  being  general,  the  judgment  ought  to  be  reversed. 

The  case  was  argued  before  nine  Judges  in  the  Court  of 
[  ♦402  ]  •Exchequer  Chamber,  in  Hilary  Term,  1846,  and  there  being  some 
difference  of  opinion  among  the  Judges,  a  new  argument  was  called  for 
in  Easter  Term,  1846,  before  the  full  Court.  After  the  second  argu- 
ment, the  judgment  for  the  plaintiff  below  was  affirmed  by  a  majority 
of  Judges  of  that  Court.    The  present  writ  of  error  was  then  brought. 

The  Judges  were  summoned,  and  Mr.  Baron  Parke,  Mr.  Baron 
Alderson,  Mr.  Justice  Patteson,  Mr.  Justice  Maule,  Mr.  Justice 
Coleridge,  Mr.  Justice  Wightman,  Mr.  Justice  Williams,  and 
Mr.  Justice  Talfourd  attended. 

Mr.  Bramwell,  for  the  plaintiff  in  error : 

The  first  and  third  counts  in  this  declaration  are  bad.    The 

innuendoes  in  them  are  not  warranted  by  the  words  of  the  alleged 

libel.    These  innuendoes  are  material,  and  cannot  be  rejected  as 

surplusage;  or,  if  they  could  be  so  rejected,  there  would  be  no 
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defamatory  matter  in  respect  of  which  the  action  would  be  sustain-  barbbtt 
able.  In  either  view  of  the  case,  the  judgment  cannot  be  supported.  lohg. 
The  words  set  forth  in  the  first  count  do  not  of  themselves  assert  a 
want  of  respectability  in  Mr.  Long  as  a  coachmaker.  Yet  the 
innaendo  alleges  such  to  be  their  meaning,  and  charges  the  object 
of  the  libel  to  have  been  to  injure  Long  in  his  trade  and  business. 
That  is  carrying  the  effect  of  an  innuendo  beyond  the  purpose  for 
which  the  law  allows  it  to  be  employed.  In  Williams'  Saunders  (i) 
it  is  said,  "  An  ianuendo  is  only  explanatory  of  some  matter  already 
expressed ;  it  serves  to  point  out  where  there  is  precedent  matter, 
bnt  never  for  a  new  charge;  it  may  apply  what  is  already 
expressed,  but  cannot  add,  or  enlarge,  or  change,  the  sense  of  the 
previous  words."  Where,  therefore,  the  innuendo  is  material,  it 
most  be  justified  by  being  explanatory  of  the  defamatory  words ;  if 
not  so,  it  is  bad,  *and  vitiates  the  count ;  it  can  only  be  rejected  as  C  *^^^  ] 
sarplusage  when  it  has  no  materiality.  Thus,  if  a  declaration 
complained  of  a  libel,  alleging  that  the  plaintiff  had  sent  a  threaten- 
ing letter,  an  innuendo  that  it  was  a  letter  charging  a  nameless 
offence  would  be  material,  and  could  not  be  rejected  as  surplusage ; 
and,  if  not  warranted  by  the  words  of  the  alleged  libel,  would  be 
fatal  to  the  count  in  which  such  innuendo  was  contained. 

The  innuendoes  in  the  third  count  are  likewise  unwarranted  by 
the  words  of  the  alleged  libel,  for  there  is  no  pretence  for  saying 
that  Long  is  charged  with  not  being  a  respectable  tradesman, — 
respectable  in  the  way  of  his  business.  The  tenor  of  the  paragraph 
really  is,  not  that  Long  is  not  a  respectable  tradesman,  but  that  he 
is  a  political  partisan,  on  whom,  for  public  reasons,  it  is  desirable 
that  the  Lord-Lieutenant  should  not  personally  call.  Take  the 
whole  of  the  words  of  the  alleged  libel,  and  it  is  clear  that  they 
impute  nothing  against  the  trading  respectability  of  Long,  but  that 
they  impute  the  visit  of  the  Lord-Lieutenant  to  political  purposes 
alone.    Long  is  not  assailed  as  a  coachmaker,  but  as  a  partisan. 

But  it  will  be  said  that  the  words  possibly  bore  this  meaning,  and 
that  the  jury  having  found  that  they  did,  the  Court  must  assume 
the  innuendoes  to  be  proper ;  that  the  truth  of  the  statement,  though 
it  did  not  exist  when  the  statement  was  made,  has  been  since  estab- 
lished by  the  verdict  of  the  jury ;  in  other  words,  that  the  statement 
was  improper  at  the  time  when  the  declaration  and  plea  were  put 
upon  the  record,  but  that  the  finding  of  the  jury  has  since  made  it 
proper.     Such  a  mode  of  trying  the  validity  of  a  form  of  pleading  is 

(1)  Vol.  i.  p.  243,  n.  4  to  Craft  v.  B<nU. 
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Babrbtt     not  admitted  by  the  law.    Words  set  out  in  a  declaration  cannot 

Long.       thus  retrospectively  revive  a  libellous  meaning.    Any  words  may  be 

used  with  a  libellous  intent ;  but  that  must  be  shown  in  a  reasonable 

[  *404  ]  *manner  by  proper  explanatory  innuendoes  in  the  declaration.  The 
innuendoes  must  not  extend  their  natural  meaning,  or  give  to  the 
words  a  new  meaning  which  they  do  not  naturally  bear.  The  words, 
**  there  goes  an  honest  man/'  may  be  used  to  mean  that  the  man  is 
dishonest,  and  by  proper  innuendoes  thay  may  be  shown  to  have 
that  meaning ;  but  it  would  not  be  sufficient  in  a  declaration  to 
quote  these  words,  and  then  say,  innuendo,  **  thereby  meaning  that 
he  had  committed  felony  and  stolen  sheep."  Nor,  if  this  was  done, 
could  the  verdict  of  a  jury  establish  the  propriety  and  fitness  of  such 
an  innuendo. 

The  Court  is  always  the  judge  of  the  legal  sufficiency  of  the 
declaration.  When  the  imputation  is  not  in  the  mind  of  the  ntterer, 
but  in  that  of  the  hearer  alone,  there  is  no  good  cause  of  action 
against  the  utterer.  There  must  be  something  which  justifies  the 
assertion  in  the  declaration  that  the  words  were  used  for  a  certain 
libellous  purpose,  and  with  a  reasonable  probability  that  they  would 
be  understood  in  a  libellous  sense.  The  cases  of  Angle  v.  Alexandei'  (l) 
and  Boydell  v.  Jones  (2)  are  precise  to  that  effect,  and  McGregor  v. 
Gregory  {z)  shows  that  the  defendant,  in  pleading,  may  deny  the 
meaning  thus  affixed  to  the  words.  If  so,  then  that  meaning  is  a 
material  part  of  the  declaration,  and  if  material,  cannot  be  rejected 
as  surplusage.  As  the  innuendo  here  gives  a  meaning  which  cannot 
properly  be  attributed  to  the  words,  and  that  meaning  is  material  to 
the  maintenance  of  the  action,  it  cannot  be  rejected.  If  it  cannot 
be  rejected,  then  the  question  arises  whether  it  is  an  innuendo 
explanatory  of  the  words ;  for  if  not,  it  is  an  innuendo  improperly 
put  on  the  record,  and  the  count  in  which  it  is  found  thereby  becomes 
unsustainable.    If  either  of  the  counts  is  bad  on  these  objections, 

t  *40'>  ]       *then   the  verdict,   which  was  a  general   verdict  on  the  whole 
declaration,  cannot  be  sustained. 

Then  as  to  the  challenge  to  the  juryman.  That  was  improperly 
allowed.  It  cannot  now  be  contested,  after  the  finding  of  the  fact, 
that  the  juryman  objected  to  was  disqualified  under  the  Irish 
Municipal  Corporation  Act.  But  the  objection,  assuming  it  to  be 
valid,  ought  to  have  been  taken  at  an  earlier  period.  It  does  not 
appear  that  the  juryman  had  become  challengeable  between  the 

(1)  7  Bing.  119.  (3)  2  Dowl.  N.  S.  769. 

(2)  4  M.  &  W.  446. 
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time  of  reducing  the  jury-list  and  the  day  of  the  trial.     In  fact,  he      Babrbtt 
had  not ;  but  if  he  had,  that  fact  ought  to  have  been  specially        lono. 
alleged,  and  not  being  so  alleged,  it  must  be  assumed  that  the 
objection  made  to  him  when  he  was  called  into  the  box  was  one 
which  might  have  been  made  when  the  jury  panel  was  reduced. 

If  8o,  then  the  objection  to  the  juryman  comes  too  late.  A 
special  juryman  is  not  subject  to  challenge,  like  a  common  juror. 
The  25th  section  of  the  Irish  Jury  Act  provides  ample  means  for 
each  paxty  to  know  and  to  object  to  any  person  named  as  a  juryman 
when  the  list  is  made  out ;  and  if  no  objection  is  then  made,  the 
right  to  make  it  is  gone  for  ever. 

(Lord  Brougham:  I  wish  to  know  whether  you  contend  that 
there  cannot  be,  on  any  ground,  an  objection  taken,  at  the  trial  to 
a  special  juryman.) 

The  argument  must  be  carried  to  that  extent. 

(Lord  Brougham  :  Then  suppose  the  jurymen  were  stricken  with 
madness,  must  they  still  enter  the  jury-box  ?  or,  not  to  put  so 
extreme  a  case,  suppose  that,  by  devise  or  bequest,  they  should 
become,  just  before  they  were  called  into  the  box,  owners  of  the 
property  in  dispute  in  the  cause,  and  so  be  parties  to  it, — must  they 
still  be  jurymen  to  try  it  ?) 

The  principle  of  the  argument  does  not  admit  of  an  exception,  even 
in  such  a  case.     It  does  seem  difficult  to  contend  for  a  proposition 
which  is  liable,  even  under  extraordinary  circumstances,  *to  such       [  *406  ] 
an  objection.    But  the  difficulty  thus  raised  is  not  without  remedy. 
There  would  be  a  power  in  the  Court  to  interfere. 

(Lord  Brougham  :  Ay,  to  put  off  the  trial.) 

Certainly.  But  put  the  case  in  this  way,  and  it  will  be  clear  that  a 
challenge  ought  not  to  be  allowed.  There  are  forty-eight  names 
on  the  panel.  Each  party  strikes  twelve ;  one  of  the  parties  takes 
good  care  to  leave  as  many  challengeable  jurymen  as  he  can.  If 
he  is  afterwards  to  be  allowed  his  challenges,  he  can  thereby  at  any 
time  prevent  the  trial  taking  place. 

The  question  of  the  rule  as  to  the  time  of  challenging  does  not, 
however,  necessarily  arise  here,  for  the  pleading  is  defective  in  not 
showing  that  the  objection  to  the  jurymen  arose  after  the  time 
when  the  list  was  reduced.  Even  if  the  right  to  challenge  exists, 
it  most  exist  in  virtue  of  some  special  matter  arising  after  the 
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Babbbtt     redaction  of  the  original  panel ;  and  that  fact  should  have  been 

LoHo.       pleaded.      The  other  party  is  not   bound  to  counterplead    to  a 

challenge  thus  defectively  pleaded,  but  may  object  to  the  reception 

of  the  challenge.    He  did  so  here,  and  his  objection  ought  to  have 

been  allowed. 

The  cases  do  not  show  that  any  such  right  to  challenge  a  special 
juror  exists,  but  they  do  prove  that  where  there  is  a  good  ground  of 
objection,  it  should  be  taken  before  the  time  of  the  trial:  Rex 
V.  Sutton  (1).  In  that  case,  a  new  trial  was  moved  for,  on  the  ground 
that  one  of  the  jurymen  was  an  alien,  and  that  this  was  not  known 
to  the  defendant  until  after  the  trial.  The  rule  was  refused,  on  the 
ground  that  the  defendant  had  had  a  previous  opportunity  of 
making  his  challenge;  but  Lord  Tbntbrdbn,  speaking  of  the 
English  Jury  Act,  6  Geo.  IV.  c.  50,  the  words  of  which  are  exactly 
followed  by  those  of  the  Irish  Act,  3  Will.  IV.  c.  91,  said,  "  The 

[  ♦407  ]  proviso  at  the  end  of  the  *27th  section  appears  to  have  the  eflfect  of 
taking  away  even  this  right  of  challenge  in  the  case  of  a  8i>ecial 
juror ;  probably  because  the  party  has  had  an  early  opportunity 
of  making  the  objection."  In  Reg,  v.  Sullivan  (2),  it  appeared 
that  one  of  the  special  jury  called  to  try  the  indictment  had  been 
one  of  the  grand  jury  who  found  the  bill.  He  himself,  after  the 
jury  had  been  sworn  and  the  case  partly  opened,  stated  the  fact ; 
but  the  Court  would  not  allow  that  as  a  ground  for  a  new  trial,  and 
in  the  course  of  the  discussion  Lord  Denman  spoke  of  the  time  of 
reducing  the  list  as  the  proper  time  at  which  the  objection  ought 
to  have  been  taken. 

The  last  question  relates  to  the  admissibility  in  evidence  of  the 
articles  selected  from  the  newspaper,  and  published  at  periods 
between  January,  1884,  and  August,  1844.  These  articles  were 
not  admissible  on  any  issue  raised  on  this  record.  The  case  of 
Pearson  v.  Lemaitre  (3)  does  not  warrant  the  course  taken  in  the 
Court  below ;  and  yet  that  is  the  only  case  in  which  such  a  course 
of  proceeding  was  allowed  to  be  pursued.  What  is  the  principle 
that  ought  to  have  governed  the  Court?  It  is  this, — that  all  the 
evidence  should  be  relevant  to  the  issues  raised  on  the  record. 
The  first  issue  here  was  as  to  the  fact  of  publication ;  the  second, 
as  to  the  signification  of  the  words  in  the  alleged  libel ;  and  the 
last,  the  amount  of  damages,  supposing  the  first  two  issues  to  be 
found  for    the  plaintiff.      These  paragraphs  were    tendered    in 

(1)  32  E.  E.  428  (8  B.  &  0.  417).  (3)  63  E.  E.  447  (6  Man.  &  G.  700). 

(2)  1  Per.  &  D.  96 ;  8  Ad.  &  El.  831. 
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evidence,  solely  for  the  purpose  of  increasing  the  damages,  by  Babektt 
showing  the  animtLs  of  the  libeller.  Bat  a  plaintiff  is  entitled  to  a  loko. 
compensation  for  the  actual  injury  he  sustains,  and  that  com- 
pensation is  not  to  be  either  more  or  less  on  account  of  the  animus 
with  which  the  publication  ♦was  made.  Malice  is  not  necessary  to  [  **o®  3 
make  a  paragraph  libellous.  It  may  be  published  with  a  view  to 
do  a  benefit  to  some  one  person  ;  but  if  it  does  an  injury  to  another, 
that  other  is  entitled  to  compensation.  The  circumstances  attendant 
on  the  actual  publication  of  a  libel  may  perhaps  be  proved  in 
evidence  as  part  of  the  act  complained  of  ;  but  other  publications, 
at  different  and  distant  dates,  cannot  be  adduced  in  order  to  show 
an  animus  in  doing  that  act ;  for  such  evidence  is  wholly  irrelevant 
to  the  issues  raised  on  the  record.  If  animus  is  to  be  shown  by  the 
previous  acts  of  the  defendant,  what  are  the  acts  which  may  be 
proved  for  this  purpose?  where  is  the  line  to  be  drawn?  Is  a 
plaintiff  to  be  at  hberty  to  prove  that  the  defendant  wantonly 
assaulted  him,  or  commenced  against  him  a  vexatious  lawsuit,  or 
wilfully,  after  having  been  forbidden,  hunted  over  his  field  ?  No  such 
evidence  could  be  given  even  in  an  action  for  battery ;  yet  a  blow 
is  more  or  less  insulting,  according  to  the  animus  of  the  party  who 
gives  it,  while  the  insult  conveyed  in  a  libel  depends  not  on  the 
animus  of  the  party  writing,  but  on  the  words  he  has  employed. 

Does  the  fact,  that  there  was  an  issue  here  on  the  6  &  7  Vict.  c.  96, 
make  any  difference  in  this  respect?  It  does  not;  for  the  only 
question  here  was  as  to  the  malice  shown  in  this  particular  libel. 
The  only  evidence  that  these  papers  afford  is,  that  Barrett  was, 
according  to  law,  the  publisher  of  them,  not  that  he  had  written  or 
read  them,  or  even  knew  their  contents ;  and  the  case  of  Wakley  v. 
Cooked)  established  the  distinction  between  the  person  who  is 
merely  civilly  responsible  for  the  publication,  and  the  person  who 
is  morally  responsible  for  it.  The  fact  of  the  publication  of  a  libel 
being  brought  home  to  a  man  by  statutory  means,  does  not  prove 
malice  on  his  part.  These  ^papers  were  not  admissible  in  evidence  [  *409  ] 
in  order  to  disprove  the  plea  under  the  statute  6  &  7  Vict.  c.  96.  This 
part  of  the  bill  of  exceptions,  therefore,  remains  unanswered,  and 
the  judgment  on  it  ought  to  have  been  for  the  defendant  in  the 
Court  below. 

Thb  Lobd  Ghancellob  : 
The  House  will  not  trouble  the  counsel  for  the  defendant  in  error 

(1)  4  Ex.  511. 
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Babbxtt     on  the  subject  of  the  objections  to  the  first  count,  or  on  that  of  the 
jJ^Q^       admissibUity  of  the  evidence. 

Mr.  Peacock  and  Mr.  Hugh  HiU,  for  the  defendant  in  error  : 

The  challenge  to  the  juryman  was  properly  admitted  under  the 
8  &  4  Will.  IV.  c.  91.    Being  a  member  of  the  town  council,  he  was 
disqualified  to  act  as  a  juryman.     The  25th  section  of  that  statate 
is  relied  on  by  the  other  side ;  but  that  section  only  contains  a  limi- 
tation of  the  time  and  place  for  striking  the  special  jury,  and  does 
not  refer  to  objections  to  the  qualification  of  any  particular  jury- 
man.    There  is  no  valid  ground  for  objecting  to  a  challenge  to  a 
special  juryman ;  but  even  if  such  objection  could  be  taken,  it  has 
not  been   taken  here  in  the  proper  form.    Rex  v.   Edmonds  (i) 
is  in  point.    In  that  case,  the  jurymen  challenged  were  special 
jurymen,  and  there  was  no  objection  taken  to  the  challenge  on  that 
account.     There,  too,  it  was  held  that  the  disallowing  a  challenge 
is  not  a  ground  for  a  new  trial,  but  for  a  venire  de  tiovo,  and  every 
challenge  must  be  propounded  in  such  a  way  as  that  it  may  be  put 
at  the  time  upon  the  Nisi  Prius  record,  so  that  the  adverse  party 
may  demur,  or  counterplead,  or  deny  the  matter  of  challenge  ;  and, 
therefore,  the  ground  of  challenge  in  that  case  not  having  been  put 
[  *410  ]       upon  the  record,  the  ^defendants  were  held  not  entitled,  as  a  matter 
of  right,  to  ask  the  opinion  of  this  Court  upon  their  suflSciency. 
Both  as  to  the  right  to  challenge,  and  as  to  the  form  of  objecting 
to  the  challenge,  that  case  is  an  authority  against  the  plainti£f 
in  error. 

There  is  a  good  reason  for  holding  that  the  objection  must  appear 
on  the  record  ;  namely,  that  any  court  of  error  will  then  be  able  to 
decide  whether  the  juryman  was  qualified ;  but  if  the  objection  to 
qualification  can  only  be  taken  at  the  time  of  striking  the  jury,  the 
decision  of  the  officer  will  be  final,  and  in  effect  he  will  be  placed 
above  the  Court.  Such  a  result  was  never  intended  by  the  Legis- 
lature. There  are  no  means  given  by  the  25th  section  satisfactorily 
to  try  the  facts  on  an  objection  of  this  kind  made  before  the  officer 
of  the  Court.  In  bringing  this  objection  to  the  juryman  before  the 
Court,  it  is  sufficient  for  the  objector  to  say  that  the  person  sum- 
moned is  a  town  councillor,  and  in  itself  that  is  a  valid  objection  to 
the  juryman;  but  if  the  other  party  means  to  contend  that  the 
mere  fact  of  the  officer  putting  the  name  on  the  list  is  a  final 
decision  of  the  matter,  he  should  counterplead  to  that  effect.  Here 
(1)  23  B.  E.  350  (4  B.  &  Aid.  471). 
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the  objection  was  not  that  the  juryman  was  disqualified  when  the      BARR5rrT 
list  was    reduced,   but  that  when  he  came   into   Court  he  was       lono. 
disqualified  from  acting  as  a  juryman.     The  objection  so  stated  is 
sufficient,  and  the  issue  was  taken  on  that  point  alone.     The  case 
of  Reg.  V.  Sullivan  (1)  does  not  apply  to  the  present,  for  there 
the  objection  was  not  known  to  any  one  till  after  the  juryman  had 
been    sworn,    and   the   case    partly    opened.      Rex  v.   Sutton  (2) 
merely  decides  that  if  the  party  has  the  opportunity  to  make  an 
objection  of  this  sort,  and  neglects  to  make  it,  he  shall  not  after- 
wards be  allowed  to  insist  on  it'  as  a  ground  for  a  new  trial,  which 
impliedly  ^shows  that  he  may  make   it  at  the  time  of  the  trial,       C  *^^^  ] 
though  not  for  the  first  time  after  verdict. 

The  right  of  challenge  is  a  common-law  right,  Brooke's  Abridg- 
ment (3),  and  cannot  be  taken  away  but  by  the  express  provisions  of 
a  statute.     Here  the  right  is  not  so  taken  away,  for  the  words 
of  the  Act  referred  to   by   Lord  Tbnterdbn,  in   Rex  v.   Sutton^ 
as  taking  away  the  right  of  challenge,  are  restricted  to  a  want  of 
qualification  under  that  Act  itself,   and  do  not  extend  to  other 
objections  to  the  juror.    Now  here  the  disqualification  was  one 
created  after  the  passing  of  the  Irish  Jury  Act,  and  the  challenge 
on  account  of  that  disqualification  could  not  be  taken  away  by  the 
provisions  of  a  statute  passed  before  that  disqualification  existed. 
In  this  instance  it  was  peculiarly  proper  to  make  the  objection 
before  the  Court,  and  to  take  a  judicial  opinion  upon  it,  for  there 
had  been,  in  a  previous  case  in  the  Irish  Courts  (4),  a  doubt  enter- 
tained whether  the  fact  of  being  a  town  councillor  did  operate  as 
an  absolute  disqualification  to  a  person  sitting  as  a  juryman  on  a 
trial  at  Nisi  Prius  in  a  city  in  which  he  held  that  ofiice. 

Mr.  Bramwell  replied. 

The  Lord  Chancellor  moved,  and  the  House  agreed  to,  certain 
questions  to  be  put  to  the  Judges,  which  having  been  put,  the 
Judges  asked  and  obtained  time  to  answer  them. 

Parke,  B.  : 

The  first  question  proposed  by  your  Lordships  for  the  ♦opinion       [  *412  ] 
of  her  Majesty's  Judges  is,  ''  In  a  case  between  A.  and  B.,  would  a 

(1)  8Ad.  &ELS31.  and  argued  in  the  session   of   1848; 

(2)  32  B.  B.  428  (8  B.  &  C.  417).  but  no  decision  was  ever  pronounced. 

(3)  Tit.  Challenge.  It  was  understood  that  the  case  had 

(4)  (/Connor  v.    Mansfield.      That  been  settled  or  abandoned, 
cue  was  brooght  up  to  this  House 
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BAJtBBTT     declaration  containing  counts  in  the  form  hereunto  subjoined  be 
Long.        ^^^^  ^  the  courts  of  common  law  to  disclose  sufficient  causes  of 
action?"     [His  Lordship  read  the  first  and   third  counts,  see 
ante,  pp.  128,  ISO.] 

The  second  is,  "  If  a  declaration  in  an  action  of  libel  contains  an 
innuendo  which  extends  the  meaning  of  the  words  in  the  libel,  can 
the  innuendo  be  rejected  as  surplusage,  without  prejudice  to  the 
question  whether  the  matter  complained  of  gives  a  cause  of  action  ?  " 

In  answer  to  these  questions,  which  it  will  be  convenient  to 
consider  together,  I  have  to  state  the  unanimous  opinion  of  the 
Judges  who  heard  the  argument  at  your  Lordships'  Bar,  that  a 
declaration  containing  the  above-mentioned  counts  would  be  held 
in  the  courts  of  common  law  t(j  disclose  sufficient  causes  of  action, 
and  to  be  good. 

The  alleged  libels  are  capable  of  being  understood,  and  that 
without  the  aid  of  any  innuendo,  to  convey  an  imputation  that  the 
plaintiff's  house  of  business  was  not  respectable,  and,  after  a  verdict 
for  the  plaintiff,  must  be  so  understood ;  and  the  alleged  libel  in 
the  first  count  contains,  besides,  an  unequivocal  attack  on  the 
plaintiff's  character  as  a  juryman  and  in  other  respects. 

The  principal  objection  to  both  counts,  as  stated  at  your  Lord- 
ships' Bar  was,  that  the  innuendo  enlarges  the  sense  of  the  words, 
and  is  therefore  bad,  and  could  not  be  rejected,  and  the  counts 
therefore  bad. 

The  innuendo  in  the  first  count  does  not  appear  to  us  to  enlarge 
the  sense  of  the  words.  That  part  of  it  which  avers  that  the 
meaning  of  the  alleged  libel  was,  that  the  plaintiff's  house  was  not 
respectable,  clearly  does  not  enlarge  or  alter  the  sense  of  the  words, 
which  are  fully  capable  of  that  meaning ;  and  also  the  averment 
that  the  visit  was  paid  for  political  objects  is  consistent  with  the 
context. 
[  413  ]  But  in  the  third  count  the  innuendo  does  appear  in  part  to 

enlarge  or  rather  alter  the  sense  of  the  words. 

The  words  are  capable  of  the  meaning  attributed  to  them,  that  the 
plaintiff's  house  was  not  a  respectable  house ;  but  it  is  very  doubtful 
whether  they  can  be  construed  as  meaning  that  the  plaintiff  was 
of  such  a  character  that  he  would  not  be  visited  in  the  way  of  his 
trade  or  business,  except  from  some  political,  or  party,  or  other 
improper  motive,  because  there  is  another  alternative  which  the 
context  suggests,  viz.  that  it  may  have  been  through  ignorance. 

But  if  this  be  so,  and  that  part  of  the  innuendo  is  more  extensive 
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than  the  words  will  bear,  and  therefore  unwarranted  by  them,  we     babrbtt 
are   of  opinion  that  it  may  be  rejected  as  repugnant  and  void;        i^mg. 
and  the  words  are  libellous,  and  therefore  actionable,   without 
its  aid. 

That  an  innuendo  which  is  bad,  and  on  the  face  of  it  repugnant 
to  the  words,  may  be  rejected,  was  decided  in  the  cases  of  Corbet  v. 
Hill  (i),  and  Smith  v.  Cooker  (2) ;  and  if  the  words  are  sufficient 
without  the  innuendo,  the  action  is  maintainable  (3).  The  same 
rale  prevails  where  the  innuendo  unnecessarily  introduces  new 
matter,  as  in  Hairey  v.  French  (4). 

The  case  would  be  different,  if  the  words  are  capable  of  two 
senses,  and  the  innuendo  ascribes  one  meaning  to  them,  and  is 
good  on  the  face  of  it.  Williams  v.  Stott  (6)  is  an  authority  that  in 
such  a  case  it  could  not  be  rejected. 

The  third  question  proposed  by  your  Lordships  is, ''  In  an  action 
for  a  libel,  when  the  plea  of  the  general  issue  is  pleaded,  and  also  a 
plea  under  the  statute  of  6  &  7  Vict.  *c.  96,  denying  actual  malice,  [  *414  ] 
and  stating  the  publication  of  an  apology  set  forth  in  the  plea,  is  it 
admissible  upon  a  trial  at  Nisi  Frius  for  the  plaintiff  to  give  evidence 
of  other  publications  by  the  defendant  (some  of  them  more  than  six 
years  before  the  publication  complained  of)  of  and  concerning  the 
plaintiff,  in  order  to  prove  malice  on  the  part  of  the  defendant  ?  " 

We  are  all  of  opinion  that  under  such  a  plea,  the  publication  of 
previous  libels  on  the  plaintiff  by  the  defendant,  is  admissible 
evidence  to  show  that  the  defendant  wrote  the  libel  in  question  with 
actual  malice  against  the  plaintiff.  A  long  practice  of  libelling  the 
plaintiff  may  show  in  the  most  satisfactory  manner,  that  the 
defendant  was  actuated  by  malice  in  the  particular  publication,  and 
that  it  did  not  take  place  through  carelessness  or  inadvertence ;  and 
the  more  the  evidence  approaches  to  the  proof  of  a  systematic 
practice,  the  more  convincing  it  is.  The  circumstance  that  the 
other  libels  are  more  or  less  frequent,  or  more  or  less  remote  from 
the  time  of  the  publication  of  that  in  question,  merely  affects  the 
weight,  not  the  admissibility,  of  the  evidence. 

The  fourth  question  proposed  to  her  Majesty's  Judges  is,  "If  a 
special  jury  be  regularly  struck  and  reduced  pursuant  to  the 
statutes,  is  it  competent  to  either  of  the  parties  at  Nisi  Frius  to 

(1)  Cro.  Eliz.  609.  (7  C.  B.  604). 

(2)  Cro.  Car.  612.  (4)  1  Or.  A  M.  IJ. 

(3)  See  also  BoherU  ▼.  Camdeti,  9  (5)  38  E.  B.  724  (1  Cr.  &  M.  676, 
R.  B.  51 3  (9  Ba«t,  93),  cited  by  Pakkk.  687). 

B.,  ill  Wakleyv.  Hcaly,  78  B.  B.  776 
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babbbtt     challenge  under  the  statute  8  &  4  Will.  lY.  c.  91,  a  juryman,  upon 

l^Q^        the  ground  of  his  being  disqualified  as  a  town  councillor  under  the 

statute  8  d^  4  Vict.  c.  108,  and  would  it  be  necessary  that  the 

challenge  should  allege  that  the  disqualification  had  arisen  since  the 

jury  had  been  reduced  ?  " 

We  are  unanimously  of  opinion  that  it  is  competent  to  either  of 
the  parties  at  Nisi  Prius,  to  challenge  under  the  statute  3  &  4 
Will.  lY.  c.  91,  a  juryman,  on  the  ground  of  his  being  disqualified 
as  a  town  councillor  under  the  statute  8  &  4  Vict.  c.  108. 
[  416  ]  That  statute,  sec.  180,  provides  that  every  member  of  the  council 

for  the  time  being  of  the  borough  shall  be  exempt  and  disqualified 
from  serving  on  any  jury  summoned  in  such  borough,  save  and 
except  on  the  juries  summoned  for  an  Assize  or  gaol  delivery. 
Under  this  section  we  have  no  doubt  that  a  member  of  the  town 
council  is  not  merely  exempted,  but  disqualified  from  serving  on  a 
jury.    The  terms  of  the  Act  are  perfectly  clear. 

The  common-law  mode  of  taking  the  objection  to  a  juror,  that  he 
is  disqualified,  is  by  challenge  ;  and  the  challenge  must  be  allowed, 
unless  taken  away  by  some  statute.  In  this  case,  the  Irish  Jury 
Act,  8  &  4  Will.  IV.  c.  91,  s.  20,  expressly  recognises  the  right  of 
challenge  to  a  common  juror  for  not  being  qualified  according  to 
that  Act,  and  says  nothing  respecting  a  want  of  qualification  under 
any  other  Act,  or  at  common  law.  The  disqualification,  therefore, 
under  8  &  4  Vict.  c.  108,  is  unquestionably  a  good  cause  of  challenge 
to  a  common  juror. 

And  in  the  case  of  a  special  juryman,  if  the  right  of  challenge  is 
taken  away  in  any  case,  except  for  collateral  kindred  or  affinity  with 
a  member  of  a  corporate  body  (which  is  expressly  provided  for  by 
the  80th  section),  we  are  all  clearly  of  opinion  that  the  right  of 
challenge  is  not  taken  away  for  a  disqualification,  not  arising  under 
the  same,  but  a  subsequent  Act.  It  is  said  that  the  20th  section, 
expressly  recognising  the  right  to  challenge  a  common  juror  not 
qualified  according  to  that  Act,  and  providing  that  nothing  therein 
contained  shall  extend  in  anywise  to  any  special  juror,  impliedly 
takes  away  the  right  with  respect  to  a  special  juryman.  But  the 
right  of  challenge  to  a  special  juryman  in  Ireland  undoubtedly 
existed  prior  to  the  passing  of  8  &  4  Will.  lY.  c.  91,  and  is  recognised 
by  17  <&  18  Geo.  III.  c.  45,  s.  9,  Irish,  which  provides  that  where  a  full 
[  *416  ]  special  jury  shall  not  appear,  or,  after  appearance  *of  a  full  jury, 
by  challenge  of  any  of  the  parties,  the  issue  is  likely  to  remain 
untried  by  want  of  jurors,  the  Judge  may  command  the  sheriff  to 
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summon  twelve  others.    And  the  25th  section  of  the  8  &  4  Will.  IV.     Barbbtt 
provides  that  all  matters  whatsoever  relating  to  special  juries  shall        lomq. 
continue  in  force  as  heretofore,  except  when  the  same  or  any  part 
thereof  is  expressly  altered  by  this  Act. 

It  may  be  qaestioned,  therefore,  whether  the  right  of  challenge  in 
any  case  (except  that  for  collateral  kindred  or  affinity,  which  is 
expressly  taken  away)  is  taken  away  in  the  case  of  a  special  jury. 

But  whether  it  is  or  not,  it  is  clear,  in  our  opinion,  that  the 
parties  are  not  deprived  of  it  for  a  disqualification  created  under  the 
subsequent  Act  of  8  &  4  Vict.  c.  108 ;  and  therefore  it  is  not 
necessary  to  allege  in  this  case  that  the  disqualification  had  arisen 
since  the  jury  had  been  reduced. 

Tub  Lord  Ghancbllob  : 

My  Lords,  we  are  greatly  indebted  to  the  learned  Judges  for  the 
assistance  which  they  have  rendered  to  us  in  this  case.  I  move 
your  Lordships  that  the  opinion  which  they  have  now  given  be 
printed. 

LoBB  Brougham  : 

My  Lords,  I  entirely  agree  with  the  proposal  of  my  noble  and 

learned  friend,  that  the  opinion  of  the  learned  Judges  in  this  case 

should  be  printed;  and  if  we  have  any  doubt  upon  it,  that  we 

should  have  an  opportunity  of  considering  it,  both  out  of  respect  to 

the  learned  Judges,  and  with  a  view  to  the  case  itself.    But  except 

upon  the  point  as  to  the  challenge  of  the  juryman,  my  noble  and 

learned  friend  and  myself,  even  before  the  learned  Judges  were 

consulted,  entertained  very  inconsiderable  doubt,  if,  indeed,  *we       [  *in  ] 

felt  any  at  all.     That  point,  from  the  peculiar  circumstances  of  the 

case,  involved  some  little  difficulty,  which  required  that  the  statutes 

should  be  looked  into.    The  learned  Judges  have  most  ably,  and 

with  their  usual  industry  and  acuteness,  rendered  us  the  greatest 

assistance  upon  our  only  point  of  difficulty.    We  are  always  under 

great  obligations  to  the  learned  Judges,  and  in  this  instance,  I 

believe,  our  minds  are  entirely  satisfied  with  the  reasons  given.    As 

no  doubt,  therefore,  can  any  longer  be  entertained,  I  think  we  may 

dispose  of  this  case  at  once ;  and  I  therefore  move  your  Lordships, 

that  the  judgment  of  the  House  should  be  given  for  the  defendant 

in  error. 

The  Lord  Chancbllor  concurred. 

Judgment  for  the  defendant  in  error. 


144 


1851.    H.  L.     8  H.  L.  C.  418—419. 


[R.B. 


1851. 

Lord 
Truro,  L.G. 

Loid 
Bbouohaii. 

Pollock, 
C.B. 

[418] 


[  *n9  ] 


SCADDrNTG  v.  LORANT. 

(3  H.  L.  C.  418—448.) 

A  rate  for  the  relief  of  the  poor,  which  is  lawfully  made  in  other  respects, 
is  Dot  rendered  invalid  by  the  circumstance  that  some  of  the  yesfcrymen, 
who  concurred  in  making  it,  were  vestrymen  de  facto,  and  not  dej'ure  (1). 

Where  notice  of  the  purpose  of  a  vestry  meeting  has  been  duly  given,  and 
that  meeting  has  begun  but  not  completed  a  certain  business,  and  the 
meeting  is  regularly  adjourned,  such  business  may  lawfully  be  completed 
at  the  adjourned  meeting,  though  the  notice  for  summoning  such  adjourned 
meeting  does  not  state  the  purpose  for  which  it  is  summoned. 

A  vestiy,  duly  assembled  by  notice  for  that  purpose,  on  the  12th  of 
August,  resolved  "  That  a  rate  of  one  shilling  in  the  pound  be  made,  and 
the  same  is  hereby  made  and  laid,  and  is  to  be  collected  forthwith.*'  This 
resolution  was  signed  by  the  requisite  number  of  vestrymen ;  but  one  of 
the  persons  so  acting  was  not  at  that  time  a  vestryman  dej'ure.  The  pariah 
was  so  large  that  the  estimate  of  the  assessments  required  by  the  6  &  7 
Will.  lY.  c.  96  (Parochial  Assessments  Act),  could  not  be  prepared  and 
signed  at  that  vestry.  It  was  resolved  **  that  the  vestrymen  be  summoned 
for  the  4  th  of  September,  to  elect  a  director  of  the  poor  in  the  place  of," 
&c.,  and  the  vestry  then  adjourned  to  the  4th  of  September.  A  special 
meeting  of  the  vestry  was  held  on  the  28th  of  August,  when  the  minutes  of 
the  last  meeting  were  read  and  confirmed,  and  other  business  was  trans- 
acted. On  the  4th  of  September  there  was  a  genera]  meeting  of  the  vestry, 
men,  pursuant  to  adjournment  from  the  12th  of  August,  when  the  minutes 
of  the  last  vestry  were  read  and  confirmed,  and  the  vestry  was  occupied 
with  hearing  applications  from  poor  parishioners  for  relief  from  payment  of 
the  poor-rate.  This  meeting  adjourned  to  the  9th  of  September.  On  the 
9th  of  September,  another  general  meeting  of  the  vestry  was  held,  when 
the  minutes  of  the  last  vestry  were  read  and  confirmed ;  the  vestry  was 
occupied  as  before,  and  adjourned  to  the  14th.  On  the  14th  of  September, 
the  vestrymen  again  met,  having  received  a  summons ;  which,  however, 
did  not  state  the  purpose  of  the  intended  meeting;  and  four  ^volumes, 
arranged  in  continuous  alphabetical  order,  like  one  book,  were  produced, 
containing  the  particulars  of  the  assessment  required  by  the  6  &  7  WilL  lY. 
c.  96,  and  the  last  of  these  books  was  duly  signed,  and  the  rate  thus 
completed,  was  allowed  by  the  justices : 

Held,  that  the  rate  thus  made  was  a  valid  rate. 

In  replevin  for  seizing  the  plaintiff's  goods  under  a  distress  for  this  rate, 
an  avowry  alleged  that  a  poor-rate  had  been  made  after  the  passing  of  a 
certain  specified  local  Act,  and  before  the  taking  of  the  said  goods,  and 
whilst  the  property  of  the  plaintiff  was,  and  the  plaintiff  in  respect  thereof 
was,  liable  to  be  rated,  to  wit,  on  the  12th  August,  1839 : 

Held,  that  this  was  a  good  avowry,  and  was  proved  by  the  facts  above 
stated. 

Tms  was  an  action  of  replevin.  The  declaration  was  in  the 
ordinary  form,  and  averred  the  taking  and  detainiilg  of  the  goods  and 
chattels  of  the  plaintiff. 

To  this  declaration  the  defendant  made  avowry,  as  one  of  the 


(1)  As  to  the  maJdng  of  the  poor 
rate  in  the  metropolis  see  now  the 
Valuation  (Metropolis)  Act,  1869,  and 
see  the  Loudon  Oovemroent  Act,  1899, 


by  which  the  powers  of  the  select 
vestries  and  the  making  of  the  poor 
rate  in  the  metropolis  are  transferred 
to  borough  councils. — J.  G.  P. 
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collectors  of  the  poor-rates  of  the  parish  of  Saint  Pancras,  acting  in     SoADDnro 
execution  of  the  warrant  of  distress  mentioned  in  the  latter  part  of     lobant. 
the  avowry. 

The    avowry  stated,  that  the  plaintiff  was  the  occapier  of  two 
houses  in  the  parish  of  Saint  Pancras,  Nos.  2  and  4,  Gordon  Street, 
and  as  such  liable  to  be  rated  to  the  relief  of  the  poor :  that,  after 
the  passing  of  the  local  Act,  59  Geo.  III.  c.  xxxix.,  and  whilst  the 
property  of  the  plaintiff,  and  the  plaintiff  in  respect  thereof,  were 
liable  to  be  rated,  to  wit,  on  the  12th  day  of  August,  in  the  year  of 
our  Lord  1889,  a  meeting  of  vestrymen  of  the  parish  was  held  in 
pursuance  of  the  above  Act,  to  wit,  for  the  purpose  of  making  one 
such  general  rate  or  assessment  as  by  the  laws  then  in  force  church- 
wardens and  overseers  of  the  poor  then  were  enabled  or  empowered 
to  make,  as  the  said  vestrymen,  or  any  seven  or  more  of  them, 
should  judge  or  determine  to  be  necessary  for  the  purposes  specified  : 
*that  more  than  seven,  to  wit,  twenty-two  vestrymen  (whose  names       [  *420  ] 
were  set  out)  were  then  and  there  present  at  that  meeting :  that 
copies  of  notice  of  such  meeting,  and  the  purpose  thereof,  were 
duly  affixed  on  the  several  churches  and  chapels,  in  the  parish,  duly 
signed :  that  a  chairman  was  duly  elected  at  such  meeting  in  the 
absence  of  the  vicar :  that,  at  such  meeting,  a  rate  or  assessment 
of  one  shilling  in  the  pound  was  judged  and  determined  to  be 
necessary,  and  was  then  and  there  unanimously  agreed  upon  and 
made,  by  all  the  vestrymen  present  at  such  last-mentioned  meeting, 
upon  all  the  property  within  the  parish  liable  to  be  rated  to  the 
relief  of  the  poor,  and  upon  an  estimate  of  the  net  annual  value  of 
the  hereditaments  rated,  with  deductions  of  annual  cost  of  repairs, 
&c. :  that  such  rate,  in  addition  to  every  other  particular  which  the 
form  of  making  out  such  rate  required  to  be  set  forth,  contained  an 
account  of  every  particular  set  forth,  at  the  head  of  the  respective 
columns  in  the  form  given  in  the  schedule  annexed  to  the  6  &  7 
Will.  lY.  c.  96,  so  far  as  could  be  ascertained ;  and  which  said  rate 
or  assessment  then  was  such  a  general  rate  or  assessment  as,  by  the 
several  laws  then  in  force,  churchwardens  and  overseers  of  the 
poor  then  were  enabled  or  empowered  to  make :   that  after    the 
making  of  the  said  rate,  and  before  its  allowance  by  two  justices,  to 
wit,  on  the  14th  of  September,  in  the  year  of  our  Lord  1889,  a  certain 
other  meeting  of  the  vestrymen  was  held,  at  which  more  than  seven, 
to  wit,  thirteen  vestrymen  (whose  names  were  specified)  were  present : 
that  the  vestrymen  present  at  the  meeting  of  the  12th  of  August 
having  adjourned  themselves  to  meet  on  the  14th  of  September,  a 
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SoADDiHo     printed  notice  of  the  said  last-mentioned  meeting  bo  to  be  held  bj 
LoBANT.      adjournment  as  aforesaid,  with  the  name  of  the  vestry  clerk  sub- 
[  •421  ]       joined,  was  left  at  the  usual  place  of  abode  of  every  vestryman, 
three  days  previous  to  the  day  appointed  for  such  ^meeting  :  that 
at  the  said  meeting  a  chairman  was  elected,  and  the  said  rate  so 
agreed  upon  and  made  at  the  said  first-mentioned   meeting   was 
then  and  there  duly  signed  by  eight  vestrymen  (whose  names  were 
set  out)  present  at  the  last-mentioned  meeting,  and  who  had  also 
been  present  at  the  said  first-mentioned  meeting,  and  at  the  time 
the  said  rate  was  so  unanimously  agreed  to  and  made  as  aforesaid  : 
that  at  the  said  last-mentioned  meeting,  after  the  signing  of  the 
said   rate,  and  before  the  allowance   by   two  justices  afterwards 
mentioned,  the  same  eight  vestrymen  signed  the  declaration  required 
by  the  6  &  7  Will.  IV.  c.  96,  to  wit,  at  the  foot  of  the  said  rate,— that 
is   to  say  (a  declaration  in  writing  particularly  described  in    the 
avowry) :  that  proper  entries  were  made  in  the  proper  book  of  the 
names  of  all  the  vestrymen  attending  the  said  meetings,  and  of  all 
orders  and  proceedings  at  such  meetings :  that,  after  the  making  of 
the  rate,  and  before  the  allowance  by  two  justices,  a  special  meeting  of 
the  vestrymen  was  summoned,  and  held  on  the  28th  of  August,  in 
the  year  aforesaid,  at  which  eighteen  vestrymen  (whose  names  were 
set  forth)  were  present ;    of  which  meeting  and   of  the   purpose 
thereof  a  printed  notice,  with  the  name  of  the  vestry  clerk  subjoined, 
was  left  at  the  abode  of  each  vestryman  fourteen  days  previously : 
that  such  meeting  was  the  next  subsequent  meeting  to  the  first- 
mentioned  meeting  :  that  the  said  rate,  so  agreed  upon  and  made 
at  the  said  first-mentioned  meeting,  was  then   and   there  unani- 
mously confirmed,  and  entry    of  such  confirmation   made  in  a 
proper  book  :  that  proper  entries  of  the  names  of^all  the  vestrymen 
attending  the  meeting,  and  of  all  proceedings  at  the  meeting,  had  been 
made  in  a  proper  book.    The  avowry  then  stated  the  allowance  and 
confirmation  of  the  rate  by  two  justices,  and  notice  thereof  on  the 
church  doors,  and  notice  to  the  plaintiff  of  the  premises.    It  then 
[  *422  ]      alleged  the  rating  of  the  plaintiff,  in  the  sum  *of  111.,  demand  of 
payment,  and  refusal  to  pay ;  and  distress. 

The  plaintiff  pleaded  in  bar  de  injuridf  upon  which  issue  was  joined. 
Upon  the  trial  of  the  cause  before  Mr.  Justice  Wightman,  a 
verdict  was  found  by  consent  for  the  plaintiff,  subject  to  a  special 
case  to  be  stated  for  the  opinion  of  the  Court  of  Queen's 
Bench,  with  liberty  for  either  party  to  turn  that  case  into  a 
special  verdict.    The  Court  of  Queen's  Bench,  after  taking  time  to 
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consider,  on  the  8rd  day  of  February,  1847,  gave  judgment  for     Soaddikq 
the  plaintiflf(i).  Lo^^,^ 

The  special  case  was  then  turned  into  a  special  verdict,  by  which 
the  jury  found  that  the  parish  of  Saint  Pancras,  from  the  year  1819 
to  the  year  1882,  was  governed  by  the  local  Act  59  Geo.  III.  c.  xxxix. : 
that  in  the  year  1882  the  parish  adopted  the  Act  of  1  &  2  Will.  TV. 
c.  60,  which  was  the  law  in  the  parish  for  the  election  of  vestrymen 
from  that  time  to  the  commencement  of  the  suit :  that  the  election 
took  place  annually,  one-third  of  the  vestrymen  going  out  by  rota- 
tion annually,  and  vacancies  from  death  or  other  causes  being  filled 
up  at  the  same  time :  that  the  number  of  householders  exceeded  ten 
thousand :  that  on  the  6th  day  of  May,  1889,  an  election,  in  fact, 
of  forty-six  persons,  took  place  to  supply  the  places  of  forty  who 
were  to  go  out  by  rotation,  and  six  occasional  vacancies :  that  the 
said  forty-six  persons  were  not  duly  elected,  nor  was  there  any  due 
election  of  vestrymen  in  1889,  but  the  said  forty-six  persons 
continued  to  act  as  vestrymen  during  1889,  and  were  all  qualified 
to  act  as  vestrymen  if  they  had  been  duly  elected :  that  nineteen  of 
them  formed  a  portion  of  the  forty  who  were  to  go  out  by  rotation 
in  that  year :  that  on  the  12th  of  August,  1889,  a  meeting  of  the 
persons  acting  as  vestrymen  of  the  parish  was  duly  convened  *and  [  *423  ] 
held,  in  the  manner  and  for  the  purpose  in  the  avowry  mentioned ; 
and  that  copies  of  notice  of  the  meeting  and  of  the  purpose  thereof 
were  affixed  as  mentioned  in  the  avowry ;  and  that  all  those  persons 
who  were  previously  members  of  the  vestry  and  were  not  to  go  out 
by  rotation,  as  well  as  the  forty-six  persons  elected  in  fact  at  the 
above-mentioned  election  in  1889,  were  summoned :  that,  of  the 
forty  who  were  to  go  out  by  rotation  in  the  year  1839,  those  who 
were  not  re-elected  were  not  summoned  to  that  or  any  subsequent 
meeting  :  and  that  Richard  Horspool  was  elected  chairman.  (The 
verdict  then  set  out  the  entry  of  the  proceedings  at  the  meeting  in 
the  book  kept  for  that  purpose  according  to  the  59  Geo.  III.  c.  xxxix., 
as  follows) : 

"  Vestry  Minute  Book,  No.  18. — Parish  of  St.  Fancras,  in  the 
county  of  Middlesex.  At  a  general  meeting  of  the  vestrymen  of 
the  said  parish,  held  at  the  Vestry  Booms,  Gordon  Street,  on 
Monday,  the  12th  of  August,  1889,  pursuant  to  adjournment. 

''Richard  Horspool,  Esquire,  in  the  chair,  and  thirty  other 
vestrymen  present,  viz."     (Names  stated.) 

(1)  13  Q.  B.  687. 
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SoADDiHo  **  The  minnteB  of  the  last  vestry  were  read  and  confirmed.  The 
LoBANT.  vestry  proceeded  to  the  order  of  the  day  (pursaant  to  the  minates 
of  the  last  vestry,  and  to  letters  of  summons  issued  for  the  purpose 
by  the  vestry  clerk)  to  make  a  general  rate  for  the  relief  of  the  poor 
of  this  parish.  The  notice  of  the  present  meeting,  and  the  purpose 
thereof,  as  published  on  the  churches  and  chapels  of  this  parish  on 
Sunday  last,  pursuant  to  the  Act  for  regulating  vestry  notices,  was 
presented  and  read.  The  extract  from  the  minutes  of  the  directors 
of  the  poor  presented  with  the  estimate  of  the  expenditure  at  the 
last  vestry  was  referred  to,  and  ordered  to  be  entered  on  the 
minutes,  as  follows :  "  (here  followed  the  extract  and  estimate,  and 
then  the  reports  from  committees  for  assessments)  "Besolved 
[  *^24  ]  ^unanimously,  that  a  general  rate  of  one  shilling  in  the  pound  be 
made  and  laid  on  the  inhabitants  and  occupiers  of  houses,  lands, 
tenements,  and  hereditaments,  tithes  impropriate,  and  impropria- 
tion of  tithes  in  the  parish  of  Saint  Pancras,  in  the  county  of 
Middlesex,  for  and  towards  the  relief  of  the  poor  of  the  said  parish, 
and  other  purposes  chargeable  thereon,  according  to  law,  and  the 
said  rate  is  hereby  made  and  laid  accordingly,  and  is  to  be  collected 
forthwith."  ''Resolved,  that  the  vestrymen  be  summoned  for 
Wednesday,  the  4th  of  September  next,  to  elect  and  appoint  a 
director  of  the  poor  in  the  place  of  Mr.  W.  Michaux.  Adjourned  to 
the  4th  September  next." 

The  special  verdict  went  on  to  state  the  following  facts.  Eight 
of  the  persons  present  (who  were  named,  and  were  eight  of  those 
mentioned  in  the  avowry)  were  among  those  re-elected  who  were 
to  go  out  by  rotation  at  the  election  of  1889,  and  nine  (also  named) 
were  among  those  then  elected  for  the  first  time,  and  fourteen  (also 
named,  who,  together  with  the  eight  above  mentioned,  were  the 
twenty- two  mentioned  in  the  avowry),  were  persons  who  had  been 
elected  at  the  two  preceding  elections,  and  were  then  re-elected. 
A  special  general  meeting  of  the  persons  acting  as  vestrymen  was 
held  on  the  28th  of  August,  1889,  such  meeting  being  the  next 
subsequent  meeting  to  that  of  the  12th  of  August.  Bichard 
Horspool  was  elected  chairman,  when  the  minutes  of  the  last 
meeting  were  read  and  confirmed,  and  the  meeting  was  then 
occupied  with  considering  a  recommendation  and  plan  for  making 
additions  and  improvements  to  the  workhouse  of  the  parish.  On 
the  4th  of  September,  1889,  a  general  meeting  of  the  persons  acting 
as  vestrymen  was  held,  pursuant  to  adjournment  from  the  meeting 
of  the  12th  of  August,  at  which  James  Braidley  was  chairman,  and 
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at  which  the  minutes  of  the  last  vestry  were  read  and  confirmed,     Boaddiho 
after  *which  the  vestry  heard  applications  from  poor  parishioners     lobaht. 
for  relief  from  payment  of  the  poor-rate.      This  meeting  was      I  ♦426  ] 
adjoamed  to  the  9th  of  September,  when  the  minutes  of  the  last 
meeting  were  read  and  confirmed,  further  applications  for  relief 
were  considered,  and  the  meeting  was  adjourned  to  the  14th  of 
September. 

After  the  resolution  passed  at  the  meeting  of  the  12th  of  August, 
the  vestry  clerk  proceeded  with  all  reasonable  despatch  to  make  up 
four  books,  which,,  when  completed,  contained,  in  addition  to  every 
other  particular  which  the  form  of  making  out  the  rate  mentioned 
in  the  said  resolution  required  to  be  set  forth,  the  names  of  the 
several  occupiers  of  the  rateable  property  within  the  said  parish ; 
also  the  names  of  the  owners  of  such  property,  and  the  description 
of  the  property  rated,  and  the  name  and  situation  of  such  property ; 
and  also  the  gross  estimated  rental  and  rateable  value  thereof,  and 
the  amount  of  an  assessment  of  one  shilling  in  the  pound  upon  such 
rateable  value,  besides  every  other  particular  set  forth  at  the  head 
of  the  respective  columns  in  the  form  given  in  the  schedule  annexed 
to  the  "  Parochial  Assessments  Act,"  so  far  as  the  same  could  be 
ascertained.  The  special  verdict  then  alleged  that  the  four  books 
were  not  completed  by  the  9th  September.  In  making  them  up, 
the  resolutions  and  acts  of  the  meetings  of  the  4th  and  9th 
September  were  acted  upon,  as  to  those  owners  of  property  in  the 
parish  with  whom  compositions  were  entered  into  at  those  meetings. 
No  one  of  the  four  books  contained  the  particulars  of  all  the 
rateable  property  in  the  parish,  but  the  four  books  taken  together 
did  contain  them.  Each  book  contained  the  following  entry  at  the 
commencement  thereof :  ''  Saint  Pancras,  Middlesex — ^An  assess- 
ment for  the  relief  of  the  poor  of  the  parish  of  Saint  Pancras,  in 
the  county  of  Middlesex,  and  for  other  purposes  ^chargeable  thereon  t  *^^^  3 
according  to  law,  made  this  12th  day  of  August,  1889,  after  the 
rate  of  one  shilling  in  the  pound,  by  the  vestrymen  of  the  parish  of 
Saint  Pancras,  in  the  county  of  Middlesex,  acting  under  and  by 
virtue  of  the  provisions  of  a  statute  made  in  the  69th  year  of  the 
reign  of  King  George  III.,  intituled  'An  Act  for  establishing  a 
Select  Vestry  in  the  Parish  of  Saint  Pancras,  in  the  county  of 
Middlesex,  and  for  other  purposes  relating  thereto ; '  which  rate 
and  assessment  was  made  and  assessed  at  a  meeting  of  the  said 
vestrymen,  when  seven  or  more,  and  not  less  than  nine,  of  them 
were  present,  &c.,  being  within  the  said  parish,  of  which  meeting 
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SoADDiNo     notice  was  given  according  to  law,  and  which  said  rate  of  one 
LoKAKT.      shilling  in  the  pound  is  to  be  collected  forthwith." 

On  the  14th  September,  1839,  a  general  meeting  of  the  persons 
acting  as  vestrymen  was  held,  at  which  William  Pickman,  one 
of  the  churchwardens,  was  chairman,  of  which  the  following  was 
the  entry : 

*'  The  minutes  of  the  last  meeting  were  read  and  confirmed.  The 
vestry  clerk  presented  the  books  containing  the  rate  made  on  the 
12lh  ultimo.  The  vestry  proceeded  to  the  order  of  the  day, 
pursuant  to  letters  of  summons  issued  for  the  purpose,  to  settle 
and  sign  the  new  rate-books.  Besolved,  that  the  said  books  be  now 
signed.  The  said  rate-books  were  thereupon  signed  by  ten  vestry- 
men. Besolved,  that  the  vestry  clerk  make  application  for  the 
allowance  and  confirmation  of  the  said  rate  by  two  justices  of  the 
county  of  Middlesex,  and  thereupon  cause  due  notice  of  such 
allowance  to  be  given  pursuant  to  the  Act  for  regulating  vestry 
notices.     Adjourned." 

The  special  verdict  then  stated  that  fifteen  persons  (named  in  the 
minutes)  were  present  at  that  meeting,  that  five  of  them  were 
persons  elected  in  1889,  having  been  then  in  rotation  to  go  out ; 
[  •427  ]  that  four  were  persons  *then  elected  for  the  first  time,  and  six  were 
persons  who  had  been  chosen  in  the  two  preceding  years.  A 
declaration  was  written  in  each  of  the  four  books,  at  the  end  of  the 
particulars  contained  therein,  of  which  the  following  is  a  copy: 
*'  We  (here  follow  the  names  of  ten  persons)  do  declare  the  several 
particulars  specified  in  the  respective  columns  of  the  above  rate  to 
be  true  and  correct,  so  far  as  we  have  been  able  to  ascertain  them ; 
to  which  end  we  have  used  our  best  endeavours ;  "  and  immediately 
under  the  said  declaration  the  said  ten  persons  signed  their  names, 
which  was  the  only  declaration  or  signature  in  any  of  the  four  books, 
except  that  of  the  justices. 

The  special  verdict  then  stated  the  confirmation  and  allowance 
of  two  justices  entered  in  each  of  the  books,  and  due  notice 
thereof ;  that,  subject  to  the  question  whether  the  aforesaid  signing 
was  a  sufficient  signature  of  the  rate-books  (i),  and  whether  the 
facts  disclosed  constitute  a  sufficient  making  of  a  rate,  the  minutes 
and  entries  contain  a  correct  account  of  what  took  place  at  the 

(1)  Sec.    69    of   the  59  Geo.  III.  seven  or  more  of  them,  and  allowed 

c.  xxxix.,  says  :  '*  And  all  such  rat^s  and  confirmed,"  &c.  and  notice  of  the 

or  assessments  so  to  be  made,  when  allowance  given,  "  shall  and  may  be 

signed  by  the  said  vestrymen,  or  any  collected,"  dbc. 
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Beveral  meetings ;  that,  except  so  far  as  the  facts  stated  constitute  a     soaddino 
rate,  no  rate  was  made ;  and  that  there  was  no  notice  on  or  near  to     lobakt. 
the  doors  of  the  churches  or  chapels  in  the  parish,  that  the  purpose 
of  any  of  the  meetings,  except  that  of  the  12th  of  August,  was  to 
make  a  rate. 

The  verdict  then  stated,  nearly  in  the  terms  of  the  avowry,  that 
the  defendant  Lorant  was  a  collector  of  rates  in  the  parish ;  that 
the  plaintiff  was  liable  to  be  rated  in  respect  of  the  houses  Nos.  2 
and  4,  Gordon  Street,  and  that  the  sum  of  111.  was  demanded  and 
refused,  as  in  the  avowry  mentioned,  and  the  seizure  and  detention 
complained  of  *made  for  the  purpose  and  in  the  manner  in  the  [  *428  ] 
avowry  mentioned. 

The  question  raised  by  the  special  verdict  was,  whether,  upon 
the  whole  matter  aforesaid,  the  defendant,  of  his  own  wrong  and 
without  the  cause  by  him  in  his  said  avowry  alleged,  took  and 
detained  the  goods  and  chattels  of  the  plaintiff,  as  in  the  declaration 
complained  of,  or  whether  he  did  so  with  the  cause  by  him  in  his 
avowry  alleged. 

The  Court  of  Exchequer  Chamber,  after  argument  on  the  special 
verdict,  on  the  29th  May,  1849,  reversed  the  judgment  of  the 
Queen's  Bench  (i).  The  present  writ  of  error  was  then  brought 
against  the  judgment  of  the  Court  of  Exchequer  Chamber. 

Mr,  Peacock  and  Mr,  O,  Denman  : 

The  main  question  is,  whether  any  vaUd  rate  was  made  by  the 
veetry.  The  Court  of  Queen's  Bench  properly  answered  that 
question  in  the  negative.  The  resolution  passed  on  the  12th  of 
August  was  merely  an  order  that  the  rate  should  be  made.  No 
such  rate  was  made  then.  Those  who  contend  that  what  was  then 
done  amounted  to  making  a  rate,  must  show  that  it  was  at  that 
time  a  perfect  proceeding.  That  cannot  be  shown.  *  *  The  [  429  ] 
meeting  of  the  12th  of  August  was  summoned  for  the  purpose  of 
making  a  rate.  Could  that  meeting  adjourn  without  having 
effected  that  purpose?  If  it  could,  then  could  the  adjourned 
meeting  be  held  without  a  notice  on  the  church  door  being 
previously  given,  stating  the  purpose  for  which  such  adjourned 
meeting  was  to  be  held?  Both  these,  but  especially  the  latter 
of  these,  questions  must  be  answered  in  the  negative.  If  so,  then 
all  that  was  done  on  the  14th  of  September  is  invalid.  Supposing 
that  the  first  meeting  could    lawfully  be    adjourned,  then   the 

(1)  13  Q.  B.  70(5. 
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BoADDiHo     vestrymen  must  be  sammoned,  with  notice  of  the  purpose  of  the 
LoBAHT,      second.    Nothing  of  this  sort  was  done,  and  therefore  the  rate  was 

not  properly  made.     ♦    *     * 
[430]  These  adjournments  were,  besides,  illegal  in  themselves.    The 

law  intended  that  the  business  proposed  for  a  certain  day  should 
be  terminated  on  that  day;  a  different  practice  might  inflict 
injustice  on  many  persons.  A  rate  might  be  proposed,  and  ordered  to 
be  made,  bat  the  making  of  it  might  be  delayed  till  a  certain  day  of 
adjournment,  and  in  the  mean  time  many  of  the  inhabitants  of  the 
parish  would  have  changed. 

Then  comes  the  question,  whether  the  avowry,  as  now  framed,  is 
sufficient  in  itself,  and  is  sufficiently  proved.  The  avowry  states  that 
the  rate  was  made  on  the  12th  of  August,  and  the  names  of  the 
vestrymen  making  it  are  given  under  a  videlicet.  It  was,  so  far  as 
that  allegation  goes,  made  at  a  meeting,  of  which  notice  had  been 
given  on  the  church  doors.  But  the  avowry  goes  on  to  say  that,  at 
''a  certain  other  meeting,"  held  on  the  4th  of  September,  ''the 
rate  so  agreed  upon,  and  made  at  the  first-mentioned  meeting,"  was 
signed.  Yet  the  argument  on  the  other  side  is,  that  the  12th  of 
[  *48i  ]  August  and  the  14th  of  September  are  identical,  ^although  these 
and  other  statements  in  the  avowry  expressly  distinguish  between 
the  two  days.  The  doctrine  of  the  Court  of  Exchequer  Chamber, 
that  all  these  meetings  constituted  but  one,  cannot  be  supported, 
for  no  fiction  of  law  can  be  introduced  here  for  such  a  purpose. 
The  fiction  here,  too,  is  contradicted  by  the  fact,  that  several  of  the 
intervening  days  of  adjournment  were  occupied  with  business  that 
had  no  reference  to  the  rate. 

(Lord  Brougham:  The  same  debate  is  carried  on,  though  the 
day  for  taking  it  has  been  adjourned ;  and  the  resolution  passed 
at  the  last  is  in  every  respect  the  same  as  if  it  had  been  passed 
on  the  first  day.) 

Thai  may  be  so  with  reference  to  debates  in  the  Houses  of  Parlia- 
ment, or  with  reference  to  the  decisions  of  one  of  the  superior 
Courts,  pronounced  in  the  same  Term  ;  but  in  both  these  cases  that 
is  an  established  fiction  of  law.  It  is  not  so  with  reference  to  vestry 
meetings.  There  is  no  authority  for  saying  that  an  adjourned 
meeting  is  part  of  an  original  meeting. 

(Lord  Brougham  :  Is  it  not  so  almost  ex  vi  termini  ? 
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Thb  Lord  CHANCEUiOR :  Does  not  the  same  authority  continue  from     Soaddinq 
day  to  day  if  the  business  is  declared  not  to  be  concluded,  as  from     lo^^. 
hour  to  hour  in  the  same  day  ?    Suppose  we  were  to  adjourn  now 
for  a  quarter  of  an  hour,  would  it  not  be  the  same  meeting  when 
the  House  resumed  its  sittings  ?) 

But  in  the  avowry,  the  days  are  stated  to  be  two  distinct  days,  for 
the  rate  is  said  to  be  made  at  the  first  meeting,  and  signed  at  a 
•*  certain  other  meeting."     *    «    * 

In  another  respect  this  rate  was  not  properly  signed.  Of  those  [  438  ] 
who  were  present  on  the  14th  of  September,  only  six  who  were 
properly  and  lawfully  vestrymen  signed  the  rate.  No  rate  can  be 
valid  under  the  local  Act,  if  signed  by  less  than  seven  vestrymen  ; 
and  the  signature  of  one  man,  who  merely  acts  as  a  vestryman  but 
is  not  lawfully  in  office,  is  not  sufficient  to  make  up  the  required 
number,  so  as  to  afford  a  compliance  with  the  Act.  Vestrymen 
d€  facto  have  no  authority  to  make  a  rate.     *     *     * 

Mr.  Prendergast  and  Mr.  Needham  {Mr.  Bagley  was  with  them),        [  ^34  ] 
for  the  defendant  in  error  : 

The  objection  to  the  rate  on  account  of  a  supposed  defect  in  the 
title  of  the  vestrymen  cannot  be  sustained.  Persons  in  possesiuon 
of  an  office  are  competent  to  perform  the  duties  of  that  office,  so 
far  as  third  parties  are  concerned.  Here  the  vestrymen  who  made 
the  rate  were  de  facto  in  office,  and  the  Court  will  not,  in  an  action  for 
levying  the  rate,  inquire  into  the  lawfulness  of  their  election. 

(The  Lord  Chancellor  :  Tou  need  not  trouble  yourself  with  the 
question  whether  the  vestrymen  de  facto  had  power  to  make  this 
rate.  The  main  points  are  these.  First,  when  was  the  rate  made 
in  point  of  law  and  of  fact  ?  Secondly,  whatever  period  you  fix  as 
that  at  which  the  rate  was  made,  was  there  sufficient  notice  given 
of  the  time  and  purpose  of  the  meeting  ?  Thirdly,  does  the  avowry 
sufficiently  allege  a  lawful  making  of  the  rate,  and  is  the  avowry 
proved  ?) 

Argument  continued:  There  is  no  dispute  that  proper  notice 
was  given  that  there  was  to  be  a  meeting  on  the  12th  of  August 
for  the  purpose  of  making  a  rate.  That  meeting  took  place,  and 
the  object  was  effected  as  far  as  it  was  possible  to  effect  it.  A 
resolution  was  passed  that  a  rate  of  a  certain  amount  was  then  and 
there  made.    That  meeting  was  adjourned  to  the  4th  of  September* 
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ScADDiKo  The  computation  ^according  to  which  the  rate  was  to  be  levied  was 
LoBANT.  strictly  part  of  the  business  of  the  day  on  the  4th  of  September 
[  *4»5  ]  and  again  on  the  14th  of  September.  On  the  latter  day  the  com- 
putation was  completed,  and  the  books  being  then  perfectly  pre- 
pared, the  vestrymen  terminated  the  business  which  had  been  begun 
on  the  12th  of  August,  and  signed  the  declaration  which  the  law 
requires. 

(The  Lord  Chancellor  :  Was  the  rate  in  contemplation  of  law 
made  on  the  12th  of  August  or  the  14th  of  September?) 

It  cannot  be  said  to  have  been  finally  made  till  it  had  been  allowed 
by  the  justices.  Yet  in  many  respects  it  was  made  when  the  resolu- 
tion was  passed,  for  it  then  became  binding  on  the  parishioners, 
and  the  meeting  of  the  12th  of  August  was  in  fact  regularly 
carried  on  by  adjournment  from  the  12th  of  August  to  the  14th  of 
September.    ♦    ♦    * 

[  436  ]  There  is  no  rule  that  a  fresh  notice  of  the  purpose  of  a  meeting 

must  be  given  when  it  is  an  adjourned  meeting,  and  when  due 
notice  of  the  purpose  has  been  given  on  convening  the  original 
meeting.    ♦     *     * 

[  437  ]  The  form  of  the  rate  here  was  perfectly  good.    *    ♦    Nor  is 

there  any    good    objection  to   the  rate,  on  the  ground   that  if 

[  «438  ]  adjournments  *are  allowed  after  the  voting  of  a  particular  rate  and 
the  formal  completion  of  it,  the  persons  who  are  to  pay  it  will  not 
be  the  same ;  for  the  liability  is  established  by  the  resolution  to 
impose  the  rate.    ♦     *    ♦ 

The  avowry  is  good,  and  is  supported  by  the  facts  found  by  the 
special  verdict,  for  it  shows  that  a  rate  was  made  after  the  passing 
of  the  Act,  while  the  plaintiff  was  liable  to  be  rated,  and  before 
seizure  of  his  goods.  As  to  the  form  of  the  avowry,  it  is  justified 
by  the  case  of  The  Attorney -General  v.  Clerc  (1).     *     *     ♦ 

[  *43»  ]  The  avowry  is  supported  by  the  facts.    It  is  said  on  the  *other 

side,  that  to  treat  the  several  meetings  as  one  is  to  rely  on  a  fiction 
of  law.  But  it  is  no  fiction  of  law  that  a  meeting  regularly  called  for 
a  specified  purpose  was  as  a  matter  of  necessity  extended  over 
several  days.  There  is  no  doubt  that  the  first  meeting  was  properly 
summoned,  and  being  so,  it  might  lawfully  be  adjourned,  and  what 
was  done  at  it  might  be  described  as  done  at  the  first  meeting,  of 
which,  in  law,  it  formed  part. 

The  avowry,  therefore,  is  sufficient,  and  is  proved. 

(1)  12M.  &W.  640. 
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Mr.  Peacock,  in  reply :  Soaodino 

When  the  first  meeting  was  adjourned,  there  was  nothing  to  show     Lorakt. 
in  respect  of  what  property  the  rate  was  made.     The  rate,  therefore, 
then    resolved    on   was   invalid.      Rex  v.  The   Aire  and   Colder 
Narigadon  (l). 

The  case  of  Ex  parte  Tooke  (2)  is  not  applicable,  for  the  directors 
of  a  Company  make  a  complete  call  when  they  resolve  that  a  call  of 
80  mach  per  share  shall  be  made ;  but  in  making  a  rate  of  so  much 
in  the  poand  on  the  rateable  value  of  property  in  a  parish,  the  vestry 
has  to  discover  and  declare  what  is  the  rateable  value  of  the 
property  possessed  by  each  individual,  before  the  rate  on  him  is 
complete. 

The  Lord  Chancellor  : 

My  Lords, — This  case  arises  in  an  action  of  replevin,  in  which 
the  plaintiff  complains  that  his  goods  were  seized  by  the  defendant. 

The  defendant  justifies  the  act  by  an  avowry  which  alleges  that 
the  goods  were  seized  for  a  poor-rate,  which  rate  was  made  under 
the  authority  of  a  statute,  and  a  distress  warrant  was  issued  in  order 
to  levy  that  rate. 

Several  objections  have  been  taken  on  the  part  of  the  plaintiff 
against  the  judgment  given  by  the  Judges  in  the  *Court  below  in       [  *440  ] 
favour  of  the  defendant.    Those  objections  have  ultimately  resolved 
themselves  into  three.    It  is  first  objected  that  the  rate  which  is  set 
forth  in  the  avowry  was  not  made  by  competent  authority. 

It  appears  that  by  the  statute  of  the  59  Geo.  III.  c.  xxxix.,  authority 
is  given  to  the  vestry  of  the  parish  of  Saint  Pancras  to  meet,  and 
by  a  majority  of  the  persons  present,  consisting  of  not  less  than 
seven,  to  make  a  poor-rate ;  and  it  is  stated  that  the  poor-rate  in 
question  was  not  made  under  the  authority  given  by  the  statute,  by 
reason  that  some  of  the  persons  who  joined  in  making  the  rate  had 
not  been  legally  elected  to  the  office  of  vestrymen.  It  is  undoubted, 
however,  that  they  acted  in  point  of  fact  as  vestrymen,  and  that 
when  they  were  assembled  in  the  vestry,  they  were  acting  in  that 
character ;  and  it  is  for  so  doing  that  the  rate  itself  is  now  sought 
to  be  impeached. 

It  is  therefore  objected  that,  by  reason  of  those  persons  thus 
acting  as  vestrymen  not  having  been  duly  elected,  their  acts  were 
void,  and  that  the  poor-rate  made  by  and  with  their  concurrence 
ought  not  to  be  considered  legal. 

(1)  26  B.  B.  535  (2  B.  &  C.  713).  (2)  18  L.  J.  Q.  B.  348. 
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soADDivo  It  is  farther  objected  that,  in  the  avowry  in  this  case,  the  party  has 
LoBJifT.  alleged  that,  after  the  passing  of  a  certain  Act  of  Parliament  (to 
which  I  have  already  alluded),  and  before  the  taking  of  the  goods, 
and  whilst  the  property  of  the  plaintiff  in  respect  thereof  was  liable 
to  be  rated,  to  wit,  on  the  12th  of  August,  a  certain  rate,  that  is  the 
rate  in  question,  was  made.  And  then  it  proceeds  to  state  that  the 
rate  which  was  so  made  contained  all  the  particulars  required  by  the 
statute  6  &  7  Will.  lY.  c.  96.  And  upon  the  facts  which  are  set 
forth  in  the  special  verdict,  it  is  objected,  on  the  part  of  the  plaintiff, 
that  the  allegation  to  which  I  have  just  referred  is  not  proved. 
And  the  objection  arises  out  of  the  following  facts. 
[  *44i  ]  It  appeared  that  on  the  12th  of  August  a  meeting  of  the  *  vestry 

of  the  parish  had  taken  place,  and  that  at  that  vestry  meeting  it  was 
resolved  that  a  rate  of  one  shilling  in  the  pound  should  be  made, 
and  it  was  thereby  made  ;  but  that,  in  consequence  of  the  parish  of 
Saint  Pancras  consisting  of  many  thousand  inhabitants,  the  rate- 
books could  not  be  made  up  at  once,  that  is  to  say,  the  rate  of  one 
shilling  in  the  pound  could  not  be  at  that  meeting  apportioned  and 
applied  to  the  several  inhabitants  of  the  parish  liable  to  be  rated, 
partly  on  account  of  their  numbers,  and  partly  because  of  the 
necessity  of  ascertaining  the  amount  of  property  liable  to  be  rated, 
and  also  of  ascertaining  what  number  or  proportion  of  the  inhabitants 
liable  to  be  rated  would  b.e  incompetent  to  pay  the  rate ;  all  which 
things  it  was  necessary  to  ascertain,  in  order  to  fix  the  amount  to  be 
assessed  upon  the  inhabitant  ratepayers ;  so  that  the  sum  required 
for  the  purpose  of  the  relief  of  the  poor  might  be  raised. 

Under  these  circumstances  it  was  impossible  completely  to  dis- 
charge the  duty  of  the  meeting,  and  the  meeting  adjourned  to 
a  certain  day.  On  that  day  it  again  assembled,  and  subsequent 
adjournments,  three  or  four  in  number,  took  place  up  to  the  14th 
of  September.  It  appears  by  the  verdict,  that  on  the  14th  of 
September  the  vestrymen  whose  ministerial  duty  it  was  to  prepare 
the  rate-books  for  the  vestry  had  the  books  fully  prepared.  They 
were  then  presented  to  and  adopted  by  the  vestry,  and  signed. 

Under  that  state  of  facts  put  forward  as  constituting  his  liability 
to  be  rated,  the  defendant  says  the  rate  cannot  be  sustained,  and 
consequently  the  question  that  arises  upon  that  is,  whether  those 
facts,  being  proved,  his  property  is  to  be  considered  as  having  been 
duly  rated. 

It  is  further  objected  that,  by  the  69th  section  of  the  Act  which 
gives  the  authority  to  make  the  rate  to  the  vestry,  or  to  a  majority 
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of  not  less  than  seven,  it  must  be  done  *at  a  meeting  of  which  soADDma 
notiee  most  have  been  given  on  the  previous  Sunday,  and  that  the  lobant. 
notice  must  state  the  purpose  of  the  meeting.  It  is  clear  that,  with  [  *442  ] 
regard  to  the  meeting  on  the  12th  of  August,  notice  had  been  given 
in  conformity  with  the  statute.  By  the  fourth  section  of  the  Act 
in  question,  it  is  provided  that  of  any  adjourned  meeting  which 
may  be  necessary  for  the  vestry,  notice  must  be  given  three  days 
before  the  time  appointed  for  holding  such  meeting,  and  also  notice 
to  each  of  the  vestrymen ;  but  the  Act  does  not  give  any  direction 
whatever  that  the  notice  shall  contain  more  than  an  intimation  of 
the  fact  of  the  adjourned  meeting  being  about  to  be  held.  It  does 
not  require  that  the  purpose  of  that  meeting  shall  be  stated  in  the 
notice.  The  69th  section  having,  in  express  terms,  provided  that 
notice  shall  be  given  of  the  purpose  for  which  the  meeting  is  to  be 
held,  the  fourth  section  only  provides  that  notices  of  the  meeting 
shall  be  given,  and  it  contains  no  requisition  in  regard  to  a 
statement  of  the  purpose  for  which  it  is  to  be  held. 

But  it  is  objected  on  the  part  of  the  plaintiff  in  error,  that  inas- 
much as  the  entire  business  of  making  the  rate  was  not  completed 
on  the  12th  of  August,  each  subsequent  meeting,  at  which  anything 
was  to  be  done  in  relation  to  making  the  rate,  ought  to  be  deemed 
a  distinct  and  substantive  meeting,  unconnected  for  this  purpose 
with  the  previous  meeting,  and  requiring  as  much  notice  of  the 
purpose  of  the  adjourned  meeting  as  the  original  meeting 
required. 

That  is  answered  on  the  other  side  by  saying,  that  the  statute  is 
the  gnide  which  is  to  regulate  and  govern  these  matters,  and  that 
you  are  bound  to  give  such  notice  as  the  st&tute  requires,  and  no 
other.  And  that  has  been  done  in  this  case,  by  giving  the  notice, 
stating  the  purpose  of  the  meeting,  on  the  Sunday  preceding  the 
12th  of  August,  and  ^giving  notice  of  the  fact  of  the  adjourned  [  *443 1 
meetings  in  respect  of  each  of  the  others. 

These  are  the  objections  and  answers  for  your  Lordships'  con- 
sideration :  First,  that  the  vestrymen  who  made  the  rate  had  not 
been  duly  constituted  for  this  purpose,  some  of  the  vestrymen  not 
being  duly  elected,  though  acting  de  facto  as  vestrymen.  Secondly, 
that  with  respect  to  the  meetings  at  which  the  rate  was  partially 
made,  namely,  those  at  which  the  books  from  time  to  time  were 
gone  into,  before  being  ultimately  approved  on  the  14th  of  Sep- 
tember (there  being  several  of  such  meetings),  and  the  notices  of 
them  not  containing  the  purport  of  the  business  for  which  they 
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SoADDiKo     were  to  be  held,  all  that  was  done  at  those  meetings  is  rendered 
LoBANT.      perfectly  invalid  for  the  purpose  of  making  the  rates. 

The  further  question  raised  by  the  plaintiff  in  error  is,  whether 
or  not  the  mode  in  which  the  rate  is  alleged  to  have  been  made 
upon  the  avowry  is  supported  by  the  facts  which  are  stated  in  the 
special  verdict  to  have  been  the  facts  that  took  place. 

Your  Lordships  have  heard  arguments  in  relation  to  these  points, 
and  I  therefore  beg  to  state  that  the  first  question  for  you  to  deter- 
mine is,  if  authority  be  given  by  a  statute  for  a  majority  of  the 
vestrymen,  or  for  seven  or  more,  to  make  a  rate,  would  the  rate, 
unobjectionable  in  other  respects,  be  valid  if  made  by  seven 
vestrymen  de  facto,  one  of  such  vestrymen  not  being  a  vestryman 
dejure. 

The  second  question  I  should  propose  to  your  Lordships  is  this : 
by  the  statute  of  the  59  Geo.  IIL  c.  xuix.,  authority  is  given  to  the 
vestry  to  make  a  rate,  notice  of  tlie  meeting  and  the  purpose  thereof 
being  first  given  on  the  Sunday  immediately  preceding  such  meet- 
ing ;  and  by  the  same  statute  it  is  enacted  that,  of  each  adjourned 
[  ^444  ]  meeting  *to  be  held,  a  notice  in  writing  shall  be  given  to  each 
vestryman  three  days  previous  to  such  intended  meeting.  At  a 
general  meeting  of  the  vestrymen  of  the  parish,  held  on  the  12th  of 
August,  it  was  resolved  that  the  rate  be  made ;  but  the  assessment 
was  not  then  made,  and  the  vestrymen  adjourned  generally  to 
several  successive  days,  the  last  being  the  14th  of  September,  when 
the  assessment  was  completed  and  made.  Notice  was  duly  given  of 
the  meeting  held  on  the  12th  of  August,  and  of  the  purpose  of  that 
meeting.  Notices  were  also  given  of  the  adjourned  meetings  to 
each  of  the  inhabitants. 

The  question  I  should  propose  would  be  this :  If  the  last-men- 
tioned notices  did  not  state  any  purpose  in  connection  with  the 
adjourned  meetings,  supposing  the  rate  before-mentioned  to  be 
otherwise  valid,  was  the  assessment  invalid  by  reason  of  the  notice 
of  such  adjourned  meetings  not  stating  the  purpose  of  such  respective 
adjourned  meetings  ? 

The  third  question  I  should  propose  is  this:  In  an  action  of 
replevin,  the  avowry  alleging  that  a  poor-rate  had  been  made,  after 
the  passing  of  a  certain  specified  Act,  and  before  the  taking  of  the 
plaintiff's  goods,  and  whilst  the  property  of  the  plaintiff  in  respect 
thereof  was  liable  to  be  rated,  to  wit,  on  the  12th  of  August,  would 
the  allegation  be  well  proved  by  proof  of  the  following  facts :  that  a 
vestry  was  held  on  the  12th  of  August,  at  which  it  was  resolved 
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ODanimonsly  that  a  general  rate  of  one  shilling  in  the  pound  shoald     Scaddiko 
be  made  and  laid  on  the  inhabitants  and  occapiers  of  houses,  lands,      louant. 
tenements,  and  hereditaments  in  the  parish,  for  and  towards  the 
relief  of  the  poor  of  the  said  parish,  and  other  purposes  chargeable 
thereon,  according  to  law :  and  ''  the  said  rate  is  hereby  made  and 
laid  accordingly,  and  is  to  be  collected  forthwith ;  "  that  the  assess- 
ment could  not  then  be  completed,  in  consequence  of  the  number  of 
the  inhabitants  of  the  parish  liable  to  be  *rated,  and  the  necessity       [  *445  ] 
of   ascertaining  the  assessment  necessary  to  be  made,  in  order 
actually  to  ascertain  the  amount  required  for  the  poor ;  that  the 
vestry  adjourned  generally  to  several  successive  days  up  to  the 
14th  of  September,  and  upon  that  day  the  assessment  was  com- 
pleted ;  that  upon  each  of  the  adjournment  days  the  vestrymen 
proceeded  upon  business  connected  with  the  assessment,  namely, 
to  hear  applications  from  persons  to  be  relieved  from  payment  of 
the  poor-rate,  and  from  persons  making  composition  with  respect 
to  the  same;  but  although  the  vestry  clerk  proceeded  with  all 
reasonable  despatch  to  make  up  the  books  necessary  to  complete 
the  rate,  such  books  were  not  completed  until  the  14th  of  Septem- 
ber, when  the  vestry  clerk  presented  the  books  containing  the 
rate  mentioned  in  the  resolution  adopted  on  the  12th  of  August, 
and  the  assessments  upon  the  inhabitants,  calculated  according  to 
the  resolution  at  the  sum  of  one  shilling  in  the  pound ;  that  the 
vestrymen  thereupon  proceeded  to  settle  and  sign  the  rate-books, 
and  it  was  resolved  that  the  vestry  clerk  should  then  make  applica- 
tion for  the  allowance  and  confirmation  of  the  rate  before  two 
jastices,  and  should  cause  due  notice  to  be  given  thereof. 

My  Lords,  it  appears  to  me  that  these  three  questions  embrace 
all  the  points  which  have  been  made  at  the  Bar  in  order  to  impeach 
the  judgment  of  the  Court  below ;  and,  in  conclusion,  as  your 
Lordships  have  the  assistance  of  the  learned  Judges  in  forming  an 
opinion  upon  those  points,  I  beg  leave  to  move  that  the  questions 
which  I  have  now  read  be  submitted  to  their  consideration. 

Lord  Bbouoham: 

I  entirely  agree  in  what  my  noble  and  learned  friend  on  the 
woolsack  has  stated. 


The  Judges  retired  to  consult,  and  after  some  time  returned. 

Loai>  Ghuf  Babon: 
My  Lords, — In  answer  to  the  first  question  proposed  by  your 
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SoADDiKG  Lordships,  I  have  to  report  the  unanimous  opinion  of  the  Judges  in 
LoBAMT.  the  affirmative.  We  think  that  iihe  vestrymen  de  facto  were  as 
competent  to  join  in  making  a  rate  as  the  vestrymen  dejure. 

In  answer  to  the  second  question  proposed  by  your  Lordships.  I 
have  to  report  that  we  are  unanimously  of  opinion  that  the  rate 
was  not  rendered  invalid  by  reason  of  the  alleged  defect  in  the 
notices  of  the  adjourned  meeting.  We  think  it  was  sufficient  to 
give  notice  on  the  church  door  of  the  purpose  for  which  the  first 
meeting  was  to  assemble,  and  that  that  notice  extended  to  all  the 
adjourned  meetings,  such  adjourned  meetings  being  for  the  purpose 
of  completing  the  unfinished  business  of  the  previous  meetings,  and 
all  being  in  continuation  of  the  first  meeting. 

In  answer  to  the  third  question,  I  have  to  report  to  your  Lord- 
ships the  unanimous  opinion  of  the  Judges,  that  the  substance  of 
the  allegation  is,  that  the  rate  was  made  after  the  passing  of  the 
Act,  and  before  the  taking  of  the  goods,  and  whilst  the  property  of 
the  plaintiff  in  error  was  liable  to  be  rated  for  the  rate ;  and  we  are 
unanimously  of  opinion  that  the  facts  stated  in  the  special  verdict 
will  support  the  allegation. 

Thb  Lord  Ohanobllob: 

Your  Lordships  have  heard  the  opinion  which  the  learned  Judges 
have  just  delivered  as  the  opinion  entertained  by  them,  and  in  that 
opinion  I  entirely  concur. 

The  objections  are  all  in  the  nature  of  technical  objections.  But 
it  is  satisfactory  to  know  that,  if  the  rate  had  been  impeachable 
upon  any  ground  of  what  may  be  called  merits,  as  contradistin- 
guished from  technicality,  the  party  might  have  obtained  redress ; 
[  *447  ]  but,  at  the  same  time,  your  ^Lordships  will  not  feel  at  all  inclined 
to  overlook  the  statute,  but  you  will  rather  feel  inclined  to  secure 
the  observance  of  the  statute,  which  is  so  framed  for  the  purpose  of 
giving  the  vestrymen  the  power  of  making  the  rate.  Upon  the 
present  occasion,  therefore,  whether  the  objections  are  technical  or 
substantial,  your  Lordships  will  look  to  the  statute,  and  give  your 
judgment  according  to  the  construction  of  the  statute ;  and  it  is 
satisfactory  to  know  that,  if  there  were  any  objections  substantially 
impeaching  the  rate,  the  plaintiff  in  error  has  had  an  opportunity 
of  taking-  them,  and  that  it  was  also  open  to  him  to  take  any 
technical  objection  he  might  be  advised. 

But,  my  Lords,  as  it  now  appears,  by  the  opinions  of  the  learned 
Judges,  given  unanimously,  that  the  adjourned  meetings  were  to 
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be  considered  as  a  continuation  of  the  first  meeting,  and  that  the     soa  doing 
first  meeting  was  duly  convened ;  that  answers  the  objection,  which      lobant. 
appears  to  have  more  of  substance  in  it  than  any  other. 

With  regard  to  the  competency  of  the  vestrymen,  who  were 
vestrymen  de  facto,  but  not  vestrjrmen  de  jure,  to  make  the  rate, 
your  Lordships  will  see  at  once  the  importance  of  that  objection, 
when  you  consider  how  many  public  officers  and  persons  there  are 
who  are  charged  with  very  important  duties,  and  whose  title  to  the 
oflBce  on  the  part  of  the  public  cannot  be  ascertained  at  the  time. 
You  will  at  once  see  to  what  it  would  lead  if  the  validity  of  their 
acts,  when  in  such  office,  depended  upon  the  propriety  of  their 
election.  It  might  tend,  if  doubts  were  cast  upon  them,  to  conse- 
quences of  the  most  destructive  kind.  It  would  create  uncertainty 
with  respect  to  the  obedience  to  public  officers,  and  it  might  also 
lead  to  persons,  instead  of  resorting  to  the  ordinary  legal  remedies 
to  set  right  anything  done  by  the  officers,  taking  the  law  into  their 
own  hands. 

I  think,  therefore,  that  the  principle  laid  down  by  the  *learned      [  *^^^  ] 
Judges,  as  the  principle  of  law,  is  one  that  is  in  conformity  with 
public  convenience,  with  reference  to  the  discharge  of  the  duties 
connected  with  the  office. 

I  feel,  therefore,  perfectly  satisfied  myself  with  regard  to  the 
opinion  which  the  learned  Judges  have  delivered ;  and,  entirely 
concurring  in  that  opinion,  I  submit  that  the  judgment  of  the 
Court  below  ought  to  be  affirmed. 

Lord  Bbouoham: 

I  quite  agree  with  what  my  noble  and  learned  friend  has  just 
now  said. 

The  last  point  is,  no  doubt,  as  he  said,  of  great  importance.  We 
had  it  a  few  years  ago  in  a  case  that  came  before  us  in  exactly  the 
same  form  in  which  it  is  now  stated. 

Judgment  for  defendant  in  error,  with  costs. 

The  following  Order  was  afterwards  entered  on  the  Journals : 

"  That  the  said  judgment,  given  in  the  Court  of  Exchequer 
Chamber,  reversing  a  judgment  given  in  the  Court  of  Queen's 
Bench  for  the  said  plaintiff  in  error,  be,  and  the  same  is  hereby 
affirmed,  and  that  the  record  be  remitted,  to  the  end  that  such 
proceeding  may  be  had  thereupon  as  if  no  such  writ  of  error  had 
been  brought  into  this  House." — Lords'  Journals,  1851,  p.  369. 

a.a. — VOL.  Lxxxvm.  11 
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1851.  The  baron  DE  BODE  v.  THE  QUEEN  (J). 

Julf^O,  11.  ^3  ^  L.  C.  449—470.) 

T    ^"t  O  '^•'  *  British  subject,  claimed  to  be  entitled  to  compensation  for  certain 

*  p  n  losses  suCFered  by  him  through  confiscation  of  his  property  in  the  firut 

OLL(»CK,  .  .  French  Bevolution.     The  Goyernments  of  England  and  France  entered  into 

«-         J  conventions  respecting  compensation  to  be  afforded  to  British  subjects.  The 

English  Government  received  all  the  money  agreed  upon  between  the  two 
(Governments  as  the  amount  of  compensation,  and  undertook  to  satisfy  all 
the  claimants.  An  Act  of  Parliament  was  passed  declaring  how  claimii 
were  to  be  preferred  and  liquidated.  A.  presented  his  claim  to  Commis- 
sioners appointed  under  the  Act,  and  adopted  the  modes  of  proceeding  pro- 
vided by  it;  his  claim  was  rejected.  After  payment  of  the  claims  which 
were  established  to  the  satisfaction  of  the  Commissioners,  a  surplus  i-emained. 
which,  in  accordance  with  one  of  the  provisions  of  the  Act,  was  paid  over  to 
the  Lords  of  the  Treasury.  A.  proceeded  to  make  his  claim  afresh  under  a 
petition  of  right : 

Held,  that  he  had  no  remedy  except  under  the  provisions  of  the  statute. 

In  the  year  1889,  the  Baron  Clement  Joseph  Philip  Pen  deBode, 
the  father  of  the  plaintiff  in  this  writ  of  error,  presented  to  the 
Queen  a  petition  of  right,  claiming  an  indemnity  for  losses  suffered 
by  him  at  the  time  of  the  first  French  Revolution.  The  petition 
set  forth  a  narrative  of  the  following  facts. 

Before  the  Treaty  of  Miinster  and  Peace  of  Westphalia,  concluded 
between  France  and  the  German  Empire  in  1648,  the  province  of 
Lower  Alsace  belonged  to  Germany,  but  was  by  that  treaty  ceded 
to  France,  the  legal  proprietary  rights  of  the  German  immediate 
nobility  being  expressly  preserved.  The  barony  of  Fleckenstein, 
of  which  the  lordship  of  Sulz  formed  part,  was  an  ancient  fief, 
descendable  in  the  direct  male  line,  and  was  held,  immediately, 
[  •iso  ]  under  *the  Empire,  the  Archbishops  of  Cologne  being  its  protectors, 
and  having  the  right  to  appoint  a  new  feudatory  on  the  failure  of 
issue  male  of  any  preceding  line,  such  feudatory  being  a  member 
of  the  immediate  nobility  of  the  Empire.  Baron  Charles  Frederick 
do  Bode  was  one  of  the  immediate  nobility  of  the  Empire,  and  in 
1776  he  married  Mary,  daughter  of  Thomas  Kynnersley,  Esq.,  of 
Loxley  Park,  in  the  county  of  Stafford,  where  Clement  Joseph  was 
bom,  1777.  On  the  failure  of  the  German  line  of  Rohan  Soubise* 
in  1786,  the  then  Baron  Charles  Frederick  de  Bode  obtained  from 
the  Archbishop  of  Cologne  the  appointment  to  the  fief,  the 
investiture  of  which  was  given  in  due  form  by  the  officers  of  the 
Archbishop  to  Baron  Charles  Frederick,  as  the  first  or  immediate 
taker  and  feudatory  for  life  ;  and  to  Clement  Joseph  Philip  Pen  de 
Bode,  his  son,  as  the  next  in  succession.    In  1791,  Baron  Charles 

(1)  Buston^'eeY.  Reg,  (1876)  2  Q.  B.  Div.  69,  71,  46  L.  J.  Q,  B.  238,  36  L.  T.  190- 
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Frederick  made  a  formal  cession  of  his  rights  in  the  property  to  his  Db  Bode 
son  Clement  Joseph,  who  was  a  British  subject;  and  (as  the  claimant  slkq. 
alleged),  from  the  time  of  the  cession,  the  property  was  always 
administered  in  the  son's  name.  In  the  early  part  of  October,  1798, 
both  father  and  son  fled  from  Suiz,  and  took  refuge  with  the  Austrian 
army,  then  in  the  neighbourhood;  and  on  the  10th  day  of  that  month 
a  decree  of  confiscation  of  property  was  pronounced  by  the  French 
Republican  authorities,  constituting  the  Government  of  the  depart- 
ment, against  several  persons,  among  whom  was  expressly  named 
•*  Bode,  de  Soultz."  The  property  of  Baron  de  Bode  was,  under  this 
decree,  taken  possession  of  by  the  French  Government,  when  part 
of  it  was  sold,  but  the  remainder  continued  in  the  possession  of  that 
Government  until  after  the  restoration  of  the  Bourbons,  in  1814. 

Baron  Charlea  Frederick,  who  with  his  son  entered  into  the 
Bossian  service,  died  in  Russia  in  1797,  and  Baron  Clement  Joseph, 
his  son,  succeeded  to  the  title.  By  the  *fourth  additional  article  of  the  ^  **^^  ^ 
Treaty  of  Peace,  dated  80th  of  May,  1814,  it  was  stipulated  that 
certain  Commissioners  of  both  England  and  France  should  under- 
take the  examination  of  the  claims  of  British  subjects  upon  the 
French  Government  for  the  value  of  property,  moveable  and 
immoveable,  "unduly  confiscated"  by  the  French  authorities 
subsequent  to  1792.  By  the  fifth  article  of  the  Convention  No.  7, 
concluded  at  Paris  on  the  20th  of  November,  1816,  between  Great 
Britain  and  France,  certain  regulations  were  settled,  by  which  the 
amount  due  to  British  claimemts  in  respect  of  immoveable  property 
was  to  be  ascertained.  A  period  of  three  calendar  months  from 
the  20th  of  November,  1816,  was  to  be  allowed  to  claimants  resident 
in  Europe  to  present  their  claims.  On  the  28th  of  December,  1816, 
a  commission  was  issued  to  certain  individuals  therein  named  to 
meet  the  French  Commissioners,  and  constitute  with  them  a 
*'  mixed  commission,"  to  adjust  these  claims.  The  English  Com- 
missioners did  not  arrive  in  France  till  the  middle  of  January, 
1816 ;  but  before  that  time,  namely,  on  the  12th  of  that  month. 
Baron  Clement  Joseph  delivered  a  memorial  of  his  claim,  as  a  British 
subject,  to  Count  Pozzo  di  Borgo,  the  Russian  Ambassador  at  Paris, 
who  transmitted  the  same  to  the  Duke  de  Richelieu,  then  Prime 
Minister  of  France,  to  be  forwarded  by  the  Duke  to  the  mixed  com- 
mission. The  Duke  de  Richelieu  at  first  thought  that  the  claim  of 
the  Baron  de  Bode  was  inadmissible,  as  his  father  was  a  German, 
and  wrote  a  letter  to  that  effect ;  but  Sir  Charles  Stuart,  the  English 
ambassador,  corrected  this  error ;  and,  on  an  opinion  of  Sir  Samuel 
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DbBodb      Bomilly,  the   Baron's    title    to    claim    as  a    British  subject  was 
Bbo.         admitted.    The  Dake^s  letter,  and  a  memorial  of  the  claim,  were, 
on  the  22nd  of  February,  1816,  presented  to  Mr.  Colin  Alexander 
Mackenzie,  the  chief  of  the  British  Commissioners,  who  informed 
the  Baron   that  the  register  of  claims  had  been  closed  on  the 
[  *452  ]       previoas  day ;  *but  added  that,  upon  the  production  of  a  certificate 
that  his  claim  had  been  previously  presented  to   the    Duke    de 
Bichelieu,  his  name  should  be  put  upon  the  register  of  claimants. 
Application  for  this  certificate  was  made  to  the  Duke  de  Richelieu, 
who,  on  the  29th  of  March,  wrote  a  formal  certificate  of  that  fact. 
The  claimant's  name  was  not,  however,  inserted  in  the  register ;  and 
although,  on  the  29th  of  August,  the  British  Commissioners  made 
a  formal  application  to  the  French  Commissioners  to  insert  sixteen 
additional  names  in  the  register,  upon  the  ground  that  they,  the 
English  Commissioners,  had  inadvertently  omitted  these  names, 
they  did  not  include  that  of  the  Baron  de  Bode  in  the  list. 

There  was,  until  after  the  passing  of  the  Act  59  Geo.  III.  c.  81,  a 
continuance  of  the  non-insertion  of  the  claimant's  name  in  the  list 
of  claimants,  which  non-insertion  was  caused  by  doubts  entertained 
by  the  British  Commissioners  as  to  German  fiefs  in  Alsace  having 
formed  part  of  France,  as  it  existed  in  1792 ;  but  the  claimant 
i^lleged  that  such  omission  was  unknown  to  him  until  the  year 
1828.  In  1818,  the  mixed  commission  was  dissolved  ;  and  on  the 
25th  of  April  in  that  year,  a  new  convention  was  agreed  on  between 
Great  Britain  and  France  for  the  final  arrangement,  and  entire 
extinction,  capital  as  well  as  interest,  of  the  claims  of  British  subjects 
against  the  French  Government.  That  Government  paid  to  the 
English  Government  a  fixed  sum  of  money,  and  the  English  Govern* 
ment  then  undertook  to  satisfy  all  the  lawful  claimants.  The  same 
gentlemen  as  before  were  reappointed  Commissioners  bnder  this 
second  convention,  with  the  name  of  Commissioners  of  Liquidation. 

[  H58  ]      The  Act  59  Geo.  III.  c.  81  (i),  was  subsequently  passed,  and  *the  same 

(1)  *'An    Act  to    enable   Ck>mmis-  1814,  as  having  declared,  among  other 

sioners  fully  to  carry  into  effect  several  things,    that    certain    CommisBionerB 

Conventions  for  liquidating  Claims  of  "  should  undertake  the  examination 

British  Subjects  and  Others  against  of   the    claims    of    his    Britannick 

the  Government  of  France."  Majesty's  subjects  upon  the  French 

The  Act  recites  the  fourth  additional  Government  for  the  value  of  property, 

article  of  the  treaty,  dated  30th  May,  moveable  or    immoveable,  illegally  t 

t  In  the  article  itself  the  word  was  Lord  Stowell  says.  **  An  illegal  act 

induementf  which  it  was  agreed  ought  to  the  confiscation  could  hardly  be  said  to 

be  translated,  unduly.     See  Pilkinton'$  be,  because  it  was  the  act  of  that  which 

case,  2  Kuapp,  P.  C.  Rep.  13,  where  was  at  the  time  a  sovereign  power.'* 
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gentlemen  i^ere  reappointed  Commissioners  under  the  Act.     The 
claimant,  not  being  aware  that  his  name  *was  not  on  the  register, 


confiscated  by  the  French  authorities." 
The  Act  then    recited  the  Treaty  of 
Paris,  of  the  20th  of  November,  1815, 
tnd  that  two  separate  conventions  had 
been  made,  in  order  to  determine  the 
line  to  be  pursued  on  each  side  to 
render  the  mutual  stipulations  e£Feo- 
tive;  it  then  recited  the  amount  of 
the  goarantie    fund,  and    pit)ceeded 
thos :  "  And  by  the  twelfth  article  of 
the  said  convention,   certain  periods 
were  appointed  for  bringing  forward 
thmr  respective  claims  by  his  Majesty^ 
subjects,  after  the  expiration  of  which 
period  they  were  no  longer  to  have  the 
benefit  of  the  liquidation  provided  by 
the  Bud  convention."    It  then  recited 
the  appointment  of  the  British  Com- 
miflsioners  who  were  to  act  in  France 
in  the  mixed  commission,  and  went  on 
thus:  '*And  whereas  the  said  Com- 
missioners have  caused  to  be  inscribed 
in  a  register  the  names  of  all  the 
claimants   who  presented  themselves 
within  the  period  prescribed  by  the 
said  convention."  The  Acttiien  recited 
the  payment  of  part  of  the  claims,  and 
the  oonvention  of  the  2oth  of  July, 
1818,  and  the  additional  articles  of  the 
4th  of  July,  1818,  and  a  commission  of 
the  15th  of  June,    1818,   appointing 
Commissioners  of  Liquidation  under  all 
the  conventions,  and  it  enacted  that, 
'*  in  order  to  enable  the  said  Commis- 
aonersof  Liquidation,  arbitration,  and 
award  to  complete  the  examination 
and  liquidation  of  the  claims  of  such 
persons  who  shall  have  caused  their 
names  and  claims  to  be  duly  inserted 
in  the  before-mentioned  register,"  it 
shall  and  may  be  lawful  for  the  Com- 
missioners, &c.,  **  to  apportion,  divide, 
and  distribute  the  said  several  sums  of 
money  stipulated  by  the  said  several 
conventions  to  be  provided  by  France, 
and  to  order  the  same  to  be  paid  to 
and  among   the    several     claimants 
whose  names   are    duly  entered    in 
the  said  registers;   and  where   such 
claimants  shall  have  been,  or  shall  be 
adjudged  to  be,  entitled  to  payment, 
in  pait  or   in    the  whole,   of  their 
demands,  to  pay  the  sum  adjudged  to 


them  in  full,  if  the  sums  received,  and 
still  to  be  received,  from  the  French 
Government,  shall  be  found  sufficient 
for  the  payment  in  full  of  all  the  claims 
which  shall  be  adjudged  to  be  within 
the  true  intent  and  meaning  of  the 
said  several  conventions,  or  any  of 
them,  or  in  part  payment  thereof,  in 
rateable  proportions,  if  the  said  simis 
shall  be  insufficient  for  the  payment  of 
such  claims  in  full ;  and  that  such  pay- 
ment in  full  or  in  part,  and  any  rejec- 
tion of  any  such  claims  as  shall  by  the 
said  Commissioners,  or  on  appeal  to 
his  Majesty  in  Council,  in  manner 
hereinafter  mentioned,  be  adjudged 
not  to  be  within  the  true  meaning  and 
intent  of  the  said  conventions,  or  any 
of  them,  shall  be  respectively  final  and 
conclusive,  and  shall  be  held  to  be  a 
full  and  entire  discharge  of  the  French 
Government  and  of  his  Majesty's 
Government  from  any  demand  in 
respect  of  any  claims  falling  within 
the  object  and  true  intent,  effect,  and 
meaning  of  the  said  conventions,  or 
any  of  them,  and  which  have  been 
inserted  in  the  said  registers  during 
any  period  allotted  for  that  purpose  by 
the  several  conventions." 

The  sixteenth  section  enacted,  "That 
during  the  time  that  any  capital 
inscribed  in  the  Great  Book  of  the 
Public  Debt  of  France,  &c.,  shall 
remain  in  the  names  of  the  said  Com- 
missioners of  Deposit,  and  shall  not 
have  been  appropriated  to  the  liquida- 
tion of  any  claims  of  his  Majesty's 
subjects  under  the  said  conventions,  or 
any  of  them,  it  shall  be  lawful  for  the 
Commissioners  of  Deposit,"  on  receiv- 
ing directions  from  a  Secretary  of 
State,  or  from  the  Lords  of  the 
Treasury,  to  sell  the  same,  and  transfer 
the  proceeds  to  England,  to  the  Com- 
missioners for  Liquidation,  &c.,  **  for 
the  purposes  of  being  applied  to  the 
payment  or  liquidation  of  any  such 
claims,  or,  in  case  all  such  claims  shall 
be  paid  or  liquidated,  for  such  other  pur- 
poses as  the  said  Commissioners  of  the 
Treasury  shall  direct  the  Commissioners 
of  Liquidation  to  apply  the  same." 


Dr  Bodb 

r. 

Bbo. 

[  •*"  ] 
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de  Bode  presented  his  case  before  the  Commissioners,  who,  in  the  month  of 
Beg.  April,  1822,  made  an  award,  rejecting  his  claim.  The  claimant 
appealed  to  the  Privy  Council  against  this  award,  by  which  body  it 
[  •i5h  1  was  confirmed,  on  the  ground  that  the  alleged  transfer  in  1791  *was 
only  a  fraud  by  Baron  Charles  Frederick  on  the  French  Revolu- 
tionary Government.  This  award  was  at  once  confirmed  by  the 
King,  and  the  surplus  fund  then  in  the  Commissioners'  hands  was 
paid  over  to  the  Lords  of  the  Treasury.  The  claimant  applied  to 
the  Privy  Council  for  a  rehearing,  but  was  refused,  on  the  ground 
that,  after  a  confirmation  by  the  King  of  the  decision  of  the  Privy 
Council,  that  body  had  no  authority  to  rehear  a  case.  Various 
applications  were  made  by  the  claimant  to  the  House  of  Commons 
for  relief,  and  he  also  moved  the  Court  of  Queen's  Bench  for  a 
mandamus  to  the  Lords  of  the  Treasury,  to  command  them  to  pay 
over  to  him  the  surplus  transferred  to  them  by  the  Commissioners  of 
Liquidation  ;  which  motion  was  refused  (^),  on  two  grounds  :  first, 
that  the  claim  was  an  unliquidated  demand,  and  next,  that  the 
Commissioners  held  the  fund  as  the  servants  of  the  Crown,  against 
which  no  mandamus  could  issue.  The  claimant  concluded  his 
petition  with  a  prayer  that  the  Attorney-General  might  answer  the 
same,  and  that  such  relief  as  was  just  might  be  granted. 

Her  Majesty  having  endorsed  on  the  petition  of  right,  "  Let  right 
be  done,"  letters  patent  were  issued  under  the  Great  Seal  to  certain 
persons,  of  whom  John  Farquhar  Fraser,  Edward  Vaughan  Williams, 
and  Edward  Smirke,  Esquires,  were  three,  to  inquire  by  a  jury  into 
the  matters  of  the  petition,  and  an  inquisition  was  held  accordingly, 
when  the  facts  on  which  the  claim  was  founded,  as  alleged  in  the 
petition,  were  established  by  the  finding  of  the  jury.  The  inquisi- 
tion was  removed  into  the  Court  of  Queen's  Bench,  when  the 
Attoi-ney-General  pleaded  three  pleas:  first,  a  traverse  of  the  several 
matters  and  things  in  the  petition  and  inquisition  specified ;  secondly, 
that  the  supposed  causes  of  petition  did  not  accrue  within  six  years  of 
[  ♦4B6  ]  «|;he  presenting  the  said  petition  ;  and,  thirdly,  that  the  supposed 
causes  of  petition  did  not  accrue  since  the  accession  of  the  present 
Queen.  The  claimant  protesting  against  the  sufficiency  in  law  of 
each  of  these  pleas,  took  issue  on  each.  The  case  came  on  for  trial 
at  the  Bar  of  the  Court  of  Queen's  Bench  in  June,  1844,  when  the 
jury  returned  a  verdict  for  the  claimant  on  the  first  issue,  as  to  the 
truth  of  the  facts  alleged  in  the  petition,  and  for  the  Crown  on  the 
two  issues  as   to  the  Statute  of  Limitations.     Cross-rules  were 

(1)  6  Dowl.  776. 
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obtained ;  by  the  claimant,  to  have  the  judgment  entered  for  hhn  on  Db  Bodk 
the  second  and  third  issues,  notwithstanding  the  verdict  found  ^ku. 
on  them  for  the  Crown  :  and  hf  the  Solicitoi'-General,  to  enter  the 
judgment  for  the  Crown  on  the  first  issue,  notwithstanding  the 
verdict  found  on  that  issue  for  the  claimant.  After  argument, 
the  claimant's  rule  was  discharged,  the  other  rule  was  made 
absolute,  and  the  judgment  was  entered  for  the  Crown  on  all 
the  issues  (I). 

The  claimant  died  intestate  on  the  2nd  of  October,  1846,  and  his 
son,  having  taken  out  letters  of  administration,  brought  a  writ  of 
error  on  that  judgment.  In  November,  1847,  the  A ttoitiey -General 
(Sir  J.  Jervis)  moved  to  quash  the  writ  of  error  ;  but  that  rule  was 
discharged  (a).  The  case  was  then  argued  on  the  writ  of  error  by 
Mr.  Sejjeant  Manning  for  the  suppliant,  and  the  Court  did  not  call 
on  the  Attorney-General  to  answer,  but,  after  taking  time  to  consider, 
gave  judgment  of  affirmance,  on  the  ground  that  the  suppliant  had 
no  right,  except  by  claiming  according  to  the  statute,  and  that  the 
statute  had  disposed  of  the  whole  fund  (s). 

The  present  writ  of  error  was  brought  on  this  judgment  of  the 
Coart  of  Exchequer  Chamber. 

The  Judges  were  summoned,  and  when  the  case  came  on  *for  [  •4B7  ] 
hearing.  Lord  Chief  Baron  Pollock,  Mr.  Baron  Alderson,  Mr.  Justice 
Patteson,  Mr.  Justice  Erie,  Mr.  Baron  Piatt,  Mr.  Justice  Williams, 
and  Mr.  Justice  Talfourd,  attended.  The  counsel  were  directed,  in 
the  first  instance,  to  confine  themselves  to  the  question,  whether  the 
statute  69  Geo.  III.  c.  31,  precluded  the  claimant  from  having  any 
remedy  except  under  its  provisions. 

Mr.  Serjeant  Manning  and  Mr.  Chiaholm  Angtey,  for  the  plaintiff 
in  error : 

The  construction  of  the  statute  69  Geo.  III.  c.  81,  to  which  the 
argument  is  now  to  be  confined,  must  be  ascertained  from  a 
consideration  of  all  its  provisions,  and  not  from  any  one  particular 
phrase.  *  *  A  subject  of  this  realm  may  become  entitled  to  sue  [  459  ] 
the  Crown  for  compensation  on  a  convention,  and  a  proceeding  by 
way  of  petition  of  right  is  therefore  maintainable.  This  is  a  con- 
vention of  indemnity.  If  the  indemnity  has  been  made  by  the  act 
of  the  Crown  less  than  it  ought  to  be,  then  the  subject  has,  on  a 
petition  of  right,  a  claim  on  the  Crown  to  supply  the  deficiency. 

(1)  70  R.  E,  448  (8  a  B.  208—285).  (3)  78  E.  R,  419  (13  a  B.  381). 

(2)  78  a.  R,  407  (13  Q,  B,  364). 
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Db  Bode      The  case  of  The  Merchants  of  England  claiming  against  The  Earl 
Ria.        of  Flanders  (1)  is  an  authority  for  both  these  propositions. 

There  are  several  authorities  showing  that  the  principle  on 
which  this  statute  is  to  be  construed  will  not  operate  to  bar  the 
present  claim.  The  first  is  that  of  Pawlett  v.  The  Attorney- 
General  {2).    *     *     * 

[  460  ]  (The  Lord  Chancellor:  How  do  you  apply  that  case?) 

As  an  authority  to  show  that  the  Crown  cannot  do  acts  which 
are  against  natural  equity,  without  the  law  affording  some 
remedy. 

(The  Lord  Chancellor  :  But  is  there  any  authority  as  to  what 
may  be  enforced  against  the  Crown,  where  the  Crown  has  proceeded 
under  the  provisions  of  an  Act  of  Parliament?) 

The  enactments  of  the  Act  proceed  on  false  recitals ;  and  in  The 
Earl  of  Leicester  v.  Heydon  (3),  it  is  shown  that  where  such  is  the 
case,  the  subject  is  not  concluded  even  by  a  statute ;  for  it  is  there 
said,  "For  these  recitals  cannot  be  taken  to  proceed  but  upon 
information,  and  the  Court  of  Parliament  may  be  misinformed,  as 
well  as  other  Courts ;  and  when  they  have  recited  a  thing  which  is 
not  true,  it  cannot  be  otherwise  taken  but  that  they  were  misin- 
formed, for  none  can  imagine  that  they  would  purposely  recite  a 
false  thing  to  be  true ;  for  it  is  a  court  of  the  greatest  honour  and 
justice,  of  which  none  can  imagine  a  dishonourable  thing."  This 
doctrine  must  be  applied  to  that  recital  in  the  Act  now  in  question, 
which  declares  that ''  all  the  claims  "  had  been  duly  registered,  and 
then  this  claimant  cannot  be  held  to  be  barred  because  his  claim 
had  not  been  registered,  and  because  it  is  untruly  stated  that  all  the 
claims  had  been  registered. 

(Lord  Brougham  :  Suppose  an  Act  recites  that  whereas  Blackacre 
belongs  to  A.,  and  then  enacts  something  founded  on  that  recital, 
when  it  really  belongs  to  B.,  does  the  false  recital  annul  the 
enactment  ?) 

[  461  ]       It  may  be  contended  that  it  does.      But,  at  all    events,   that 
difficulty  is  answered  by  the  fact  that  this  is  a  petition  of  right,  the 

(1)  1  Vol.  Botuli  Parliamentorum,  (3)  Plowd.  Hep.  398;  and  seel  Inst 
18  Edw.  I.,  p.  61,  No.  195.                         110  a,  and  Priddh  and  Napper*9  case, 

(2)  Hard.  465.  11  Co.  Bep.  14  a. 
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parpose  of  which  is  to  do  justice,  notwithstanding  any  technical  Db  Bohb 
objection  of  law  the  other  way  :  Lucy's  case  (i),  where  it  appears  hko. 
that  if  qu<tTe  impedit  be  brought  in  the  case  of  the  King,  he  will,  in 
ease  of  default  through  the  judgment  on  the  writ,  do  right  on 
petition.  The  Commissioners  had  authority  in  themselves  to  pay 
oFer  the  money  to  the  claimant,  instead  of  which  they  acted  on  an 
order  of  the  Lords  of  the  Treasury,  and  paid  it  over  to  the  Treasury. 
If  they  did  this,  as  they  say  they  did,  under  the  Act,  then  they 
deprived  the  claimant  of  a  statutory  remedy,  and  left  him  only  the 
remedy  at  common  law  by  the  petition  of  right.  By  the  act  of 
payment  over  of  the  alleged  surplus,  the  Commissioners  determined 
that  their  commission  was  ended,  and  no  application  could  after- 
wards be  made  to  them.  The  claimant  was  thus  thrown  on  his 
petition  of  right,  which  Lord  Sombrs  (2)  shows  to  be,  under  such 
circumstances,  the  proper  common  law  remedy  of  the  subject 
against  the  Crown. 

The  petition  of  right  here  is  so  shaped  as  to  attach  equities  on 
the  residue  of  the  fund  in  the  hands  of  the  Crown,  as  Lord 
Chancellor  Eldon,  in  Hill  v.  Reardon  (a),  said  might  be  done.  *  * 
There  was  an  equity  here,  for  the  money  was  paid  to  the  English  [  ^^^  ] 
Government,  in  trust  for  the  parties  entitled.  In  such  a  case  there 
can  be  no  doubt  that  there  ought  to  be  a  trust  declared  as  against 
the  Crown :  Penn  v.  Lord  Baltimore  (4). 

The  House  will  not  strictly  construe  this  statute  in  order  to 
defeat  the  claimant,  but  will  rather  strain  the  language  of  the 
statute  in  order  to  do  justice  :  Forbes  v.  Cochrane  (5).     *    *     * 

The  Attomey-Oeneral    and  Mr.    Welsby,   for    the   defendant       [*63] 
in  error : 

There  is  no  ground  of  claim  which  exists  here  independently  of 
the  statute.  In  the  first  place,  the  money  was  paid  by  the  French 
Government,  subject  to  the  condition  that  the  claims  should  be 
inquired  into  by  a  mixed  commission,  and  also  that  the  claims  of 
any  party  should  be  established  according  to  fixed  rules.  One 
of  these  was,  that  the  name  of  a  claimant  should  be  sent  in  within 
a  certain  time,  and  should  be  registered.  If  there  had  only  been 
Bofficient  money  to  satisfy  the  claims  of  the  registered  claimants, 
the  Commissioners  would  have  been  justified  in  distributing  the 

(1)  Eot  Pari.   33  Edw.  I.,   1   vol.  (3)  2  Eiias.  608. 

p.  170,  Noe.  97,  98.  (4)  1  Vea.  Sen.  444,  453. 

(2)  The  Bnnker$'  case,  14  Howeirs  (5)  26  E.  E.  402  (2  B.  &  C.  448, 469). 
StateTriala.  p.  83. 
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DeBode  sum  in  hand  among  those  claimants,  and  as  the  name  of  ihe 
Rbo.  plaintiff  in  error  was  not  on  the  register,  he  would  not  have  been 
entitled  to  any  portion  of  it.  The  statute  recites  all  these  conven- 
[  •4«4  ]  tions,  and  authorizes  certain  *Commi88ioners  to  decide  on  the 
claims,  and  gives,  in  cases  which  shall  require  such  a  proceeding, 
an  appeal  from  the  decision  of  the  Commissioners  to  the  Privy 
Council.  The  claimant  here  has  been  heard  before  the  Commis- 
sioners, and  likewise  before  the  Privy  Council.  He  has  followed 
the  tribunals  appointed  by  the  statute,  and  he  has  failed;  he 
cannot  now  say  that  he  is  entitled  to  proceed  in  a  different  manner, 
as  if  no  such  statute  existed. 

The  money  here  claimed  never  was  in  the  hands  of  the  Crown  for 
the  purpose  of  being  available  for  the  petitioner.  While  the  money 
was  in  the  hands  of  the  mixed  Commissioners,  it  cannot  be  said  to 
have  been  in  the  Crown.  It  was  afterwards  transferred  from  the 
mixed  Commissioners  to  the  British  Commissioners  of  Liquidation, 
and  then  it  was  necessary  to  have  the  Act  of  Parliament,  to  direct 
in  what  manner  it  should  be  dealt  with.  The  Act  expressly  sets 
forth  the  manner  of  dealing  with  it,  in  accordance  with  the  12th 
article  of  the  convention,  and  gives  it  to  those  whose  names  are 
upon  the  register,  "  and  no  others."  The  first  section,  too,  autho- 
rizes the  "  liquidation  of  the  claims  of  such  persons  who  shall  have 
caused  their  names  and  claims  to  be  duly  inserted  in  the  registers," 
and  the  Commissioners  are  empowered  to  pay  the  money  "  to  and 
among  the  several  claimants  whose  names  are  duly  entered  in  the 
said  registers."  To  no  other  persons  had  the  Commissioners  any 
authority  to  make  such  payment. 

The  money,  by  being  paid  over  by  the  Commissioners,  did  not 
get  into  the  hands  of  the  Crown,  as  trustee  for  any  unsatisfied 
claimant;  it  was  paid  to  the  Lords  of  the  Treasury  for  public 
purposes.  But  even  if  the  money  had  so  found  its  way  into  the 
possession  of  the  Crown,  that  would  not  dispense  with  the  necessity 
of  proving  a  claim  to  it  in  the  manner  required  by  the  statute. 
[  •465  ]  Before  it  was  so  *paid  over,  the  claimant,  if  he  had  any  legal  title 
to  it,  had  a  legal  remedy  to  enforce  that  title,  and  there  is  nothing 
either  in  the  conventions  or  the  statute,  which  allows  the  money  to 
be  disposed  of  except  by  such  tribunals  as  are  thereby  constituted. 

(The  Lord  Chancellor  :  It  is  admitted  law,  that  if  the  subject 
of  a  country  is  spoliated  by  a  foreign  Government,  he  is  entitled  to 
obtain  redress  from  the  foreign  Government  through  the  means  of 
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his  own  Government.     But  if,  from  weakness,  timidity,  or  any  other      Be  Bodk 
eause  on  the  part  of  his  own  Government,  no  redress  is  obtained         reo. 
from  the  foreigner,  then  he  has  a  claim  against  his  own  country. 
Here  is  a  compromise  of  the  two  Governments :  the*question  is, 
how  far  his  claim  is  affected  by  it.) 

The  question  has  never  been  put  by  the  claimant  in  that  way. 
Bat  if  so  put,  then  the  answer  is,  that  he  has  waived  any  such 
mode  of  putting  his  claim  by  having  preferred  it  under  the  terms  of 
the  conventions  entered  into  between  the  two  Governments.  If  his 
case  is  not  within  this  statute,  then  he  must  go  on  the  conventions, 
and  then  he  is  not  in  a  condition  to  satisfy  them. 

(Thb  Lord  Ghancbllor  :  Suppose  a  sum  of  money  to  be  in  the 
hands  of  a  public  officer,  destined  to  a  given  purpose,  and  with 
directions  that  should  there  be  a  surplus,  he  was  to  apply  it  as  A.  B. 
might  direct ;  and  A.  B.,  before  the  destined  purpose  was  fully 
answered,  induced  that  public  officer  to  pay  over  the  fund,  by  which 
the  officer  was  rendered  incompetent  to  discharge  his  duty.  Might 
not  a  person  thereby  injured  maintain  an  action  against  A.  B.,  who 
had  rendered  the  public  officer  unable  to  discharge  his  duty  ?) 

The  only  action  he  could  maintain  would  be  an  action  of  tort,  and 

tort  is  not  maintainable  against  the  Grown  ;  so  *that  the  two  cases       [  *466  ] 

are  not  analogous.    Besides  which,  the  Lords  of  the  Treasury  in 

this  case  did  not  act  as  servants  of  the  Grown,  but  as  a  public  body, 

with  vested  rights,  and  with  duties  as  against  the  Gommissioners. 

The  claimant  here  has  not  complied  with  the  provisions  of  the 
Act,  and  yet  he  claims  a  greater  benefit  than  could  be  obtained  by 
those  who  did  comply  with  them.  To  enable  him  to  do  so,  the 
argument  must  go  the  length  of  asserting  that  had  he  by  design,  or 
with  fraud,  avoided  compliance  with  the  rules  as  to  registration,  he 
would  still  have  been  entitled  to  this  advantage.  No  such  argument 
can  be  maintained.  It  cannot  be  contended  that  the  16th  section 
gives  the  claimant  the  benefit  of  the  surplus,  but  that  the  first  does 
not  impose  on  him  any  conditions  on  which  alone  he  is  to  be 
entitled  to  them.  The  enactments  of  one  are  as  authoritative  as 
those  of  the  other. 

This  Act  disposes  of  the  money  by  directing  the  payment  over  to 
the  Lords  of  the  Treasury  in  the  character  of  statutory  officers,  and 
tbe  claimimt  is  therefore  debarred  of  the  present  remedy.    In  one 
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DxBoDB  ca8e(i),  the  Commissioners  of  Woods  and  Forests  who  had  taken 
Reo.  certain  lands  expressly  in  the  name  of  the  Grown,  were  treated  as 
statutory  officers,  and  a  mandamtis  was  for  that  reason  granted 
against  them  by  the  Court  of  Queen's  Bench,  on  the  ground  that 
they  had  a  particular  statutory  duty  to  perform,  and  were  not  the 
mere  servants  of  the  Crown.  That  case  applies  here,  and  shows 
that  the  only  remedy  of  the  claimant  is  under  the  statute. 

Mr.  SerjL  Manning y  in  reply : 

The  fact  of  an  adjudication  by  the  Commissioners  unbvourable 
[  *467  ]       *to  the  claimant  having  taken  place,  is  no  answer  to  him  here. 
That  adjudication  proceeded  on  three  grounds,  two  of  which  have 
now  been  found  to  be  false  in  fact ;  the  third  was  false  in  law. 

The  omission  to  register  the  name  was  the  fault  of  the  Commis- 
sioners, not  of  the  claimant.  Now,  suppose  the  Crown  had  never 
issued  a  commission  at  all,  when  of  course  no  names  whatever  could 
have  been  registered,  surely  it  cannot  be  said  that  that  would  have 
barred  the  right  of  those  who  had  claims  under  the  conventions. 

The  enactments  of  the  statute  have  not  been  properly  complied 
with  by  the  Commissioners,  and  they,  therefore,  or  the  Crown, 
whose  servants  they  were,  cannot  set  it  up  against  the  claimant, 
for  he  did  all  in  his  power  to  obey  its  enactments ;  but  being  by 
their  wrongful  or  negligent  act  deprived  of  its  benefits,  he  is  now 
entitled  to  avail  himself  of  his  common  law  remedy. 

The  Lord  Chancellor: 

The  argument  which  has  been  addressed  to  your  Lordships 
relates  to  a  case  the  discussion  of  which  has  extended  over  a  long 
period  of  time,  and  has  involved  many  intricate  questions.  But  the 
case,  as  it  is  now  presented  to  you,  was  decided  in  the  Court  below, 
on  the  construction  of  the  59  Geo.  III.  c.  81 ;  and  if  the  construc- 
tion then  put  on  that  statute  is  correct,  and  is  one  which  you  ought 
to  adopt,  it  goes  to  the  decision  of  the  whole  matter.  For  that 
reason  it  was  thought  right,  as  a  matter  of  convenience,  to  call  on 
the  counsel  to  argue  that  point  first.  Upon  that  argument  I  pro* 
pose  to  put  the  following  question  to  the  Judges :  "  Has  an 
individual,  who  claims  to  be  entitled  to  compensation  under  the 
treaties  mentioned  in  the  statute  of  59  Geo.  IH.  c.  81,  or  one  of 
[  *^^  ]       them,  or  under  the  *same  treaties,  or  one  of  them,  and  the  said 

(1)  81  K.  E.  798,  n.  (15  Q.  B.  767,  n.).  See  also  Rtx  ▼.  The  Lords  CommU- 
sioners  of  the  Treasury,  4  Ad.  &  El.  286. 
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siatnie,  or  under  the  statute,  any  other  and  what  remedy,  by  which  De  Bodk 
to  recover  such  compensation,  except  by  application  to  the  Commis-  u£q, 
sioners,  and  by  appeal  from  their  decision  to  the  King  in  Council, 
according  to  the  provisions  of  the  statute?"  That  question  will 
raise  the  point  whether  he  is  barred  by  what  has  been  done  under 
the  statute,  and  the  decision  of  that  point,  in  one  way,  may  save 
the  necessity  of  discussing  any  other  question. 


The  question  was  put,  and  agreed  to. 


The  Lord  Chibf  Babon,  in  the  name  of  the  rest  of  the  Judges, 
required  time  to  answer  it,  which  was  granted. 

Thb  Lord  Chief  Baron: 

Your  Lordships  having  proposed  to  the  Judges  the  following 
question  (his  Lordship  read  it,  and  then  said),  I  have  to  report  to 
your  Lordships  the  unanimous  opinion  of  the  Judges  present,  that, 
according  to  the  construction  of  the  statute,  all  the  money  received 
from  the  French  Government,  by  virtue  of  the  treaties  or  conven- 
tions referred  to,  ought  to  be  applied  according  to  its  directions, 
and  that  the  suppliant  has  no  claim  except  under  the  statute,  and 
in  the  mode  pointed  out  by  its  provisions. 

We  think  that  there  is  no  foundation  for  a  claim  under  a  petition 
of  right,  and  we  are  all  clearly  of  opinion  that  the  statute  does 
dispose  of  the  whole  fund,  and  direct  how  it  is  to  be  applied. 

The  argument  for  the  suppliant  is,  that  it  disposes  only  of  such 
part  of  the  fund  as  would  be  sufficient  to  satisfy  all  the  claimants 
whose  names  were  on  the  register  before  the  passing  of  the  Act, 
leaving  the  surplus  in  the  hands  of  the  *Crown,  liable  to  the  claims  [  *469  ] 
of  those  British  subjects  which  had  been  preferred  by  them  within 
three  months,  according  to  the  conventions;  and  that  the  suppliant's 
claim,  though  not  entered  in  the  register  before  the  Act,  was  pre- 
ferred within  three  months  (two  facts  found  by  the  inquisition  to  be 
true).  If  such  was  the  construction  of  the  statute,  it  would  be 
necessary  to  consider  what  was  the  liability  of  the  Sovereign  of  this 
country  and  his  successors  if  the  Act  had  not  passed.  But  we  are 
all  satisfied  that  such  is  not  the  construction  of  the  Act,  but  that  it 
meant  to  provide  for  the  application  of  the  whole  fund,  and  leave  no 
part  to  be  dealt  with  except  under  its  enactments.  Any  claimant, 
therefore,  upon  the  fund,  must,  in  our  opinion,  proceed  according 
to  the  provisions  of  the  statute,  and  has  no  other  remedy. 
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[R-R. 


Dk  Rode 

0. 

Rkg. 


[  NTO  ] 


In  answering  the  question  proposed  by  your  Lordships,  we  have 
not  thought  it  necessary  to  state  our  reasons  in  detail,  because  we 
unanimously  concur  in  the  judgment  pronounced  by  the  Court  of 
Exchequer  Chamber,  and  in  the  reasons  given  for  that  judgment. 

The  Lord  Chancellor: 

My  Lords,  the  question  in  this  case  being  simply  a  question  of 
law,  that  is  to  say,  the  construction  of  the  statute  referred  to  in  the 
opinion  of  the  learned  Judges,  and  the  learned  Judges  having  now 
given  to  the  House  their  opinion,  that,  by  the  true  construction  of  the 
statute,  the  only  remedy  which  persons  have  who  make  their  claim 
for  compensation  upon  the  footing  of  the  particular  treaties  men- 
tioned in  the  statute,  is  according  to  the  provisions  of  that  statute, 
the  whole  question  raised  by  the  writ  of  error  before  your  Lordships 
is  disposed  of  by  that  opinion.  The  learned  Judges  have  stated  their 
view  of  that  statute.  *They  have  referred,  also,  to  the  judgment  of 
the  Court  of  Exchequer  Chamber,  in  which  the  reasons  upon  which 
that  construction  is  founded  are  contained  more  at  large.  Upon 
such  a  question,  and  under  the  circumstances,  having  the  unani- 
mous opinion  of  the  Judges,  it  does  not  appear  to  me  that  anything 
can  be  added  which  would  elucidate  the  question  or  the  propriety 
of  the  opinion  of  the  learned  Judges.  I  shall  therefore  recommend 
to  your  Lordships  that,  in  this  case,  the  appeal  should  be  dismissed, 
and  the  judgment  below  be  affirmed. 


Agreed  to. 


Judgment  for  the  defendant  in  eiTor. 


1851. 

Feb,  26,  28. 

Aug.  b. 

Lord 
Tburo,  L.C. 

[492] 


ELLCOCK  V.  MAPP  (1). 

(3  H.  L.  C.  492—509.) 

A  testator  who  died  in  1795  devised  "all  my  estate,  both  real  and 
personal,  to  E.  E.,  his  executors,  administrators,  and  assigns,  to  and  for 
'the  several  uses,  intents,  and  purposes  following ;  that  is  to  say ; "  and 
then,  after  specifying  various  objects  of  his  bounty,  appointed  **  the  said 
E.  E.  executor  of  this  my  last  will  and  testament."  The  trusts  of  the  will 
did  not  exhaust  the  estate : 

Held,  affirming  a  decree  of  Lord  Chancellor  Cottbnham,  that  E.  E.  did 
not  become  entitled,  for  his  own  benefit,  to  the  personal  estate  undisposed 
of,  but  was  a  trustee  thereof  for  the  widow  and  next  of  kin  of  the  testator, 
according  to  the  Statute  of  Distributions. 

The  rule  in  such  a  case  is,  that  where  there  appears  a  "  plain  implication 

(1)  See  now  11  Geo.  IV.  &  1  see  Williama  v.  Arkle  (1875)  L.  B.  7 
Will.  IV.  c.  40,  as  to  testators  dying  H.  L.  606,  45  L.  J.  Ch.  590,  33  L.  T. 
after  the  6th  of  September,  1830;  and      187. 
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or8bt>ng  presumption*'  that  the  testator,  by  naming  an  executor,  meant  Ellcogk 
only  to  give  the  office  of  executor,  and  not  the  beneficial  interest,  the  ^. 

person  named  shall  be  considered  a  trustee  for  the  next  of  kin  of  the         Ma  pp. 
luidispofled  surplus. 

This  was  an  appeal  against  an  order  of  Lord  Chancellor  Cottbnham, 
which  had  reversed  an  order  of  the  Vice-Chancellor  of  England 
in  a  suit  institated  for  the  administration  of  the  estate  of  a  testator, 
and  a -declaration  of  the  true  construction  to  be  put  upon  his  will. 

Samuel  Henry  Pare,  Esq.,  of  Barbadoes,  made  his  will  in  that 
island,  dated  2nd  July,  1785,  in   the   following  terms:    '^  I  give 
all  my  estate,  both  real  and  personal,  in  this  island  or  elsewhere, 
to  Edward  EUcock,  Esq.,  of,  &c.,  his  executors,  administrators,  and 
assigns,  to  and  for  the  several  uses,  intents,  and  purposes  following ; 
that  is  to  say,  out  of  the  rents,  issues,  and  profits,  and  interest  of 
all  debts  due  to  me,  to  pay  unto  my  dear  wife,  Anna  Maria,  3002. 
yearly  and  every  year,  in  addition  to  her  own  fortune,  which  survives 
to  her ;  and  in  trust,  likewise,  to  permit  and  suffer  her  to  have  the 
fall  enjoyment  of  the  uses  and  services  *of  all  my  negro  slaves,       [  *493  ] 
except  Jackey,  whom  I  direct  to  be  freed  at  the  expense  of  my 
estate ;  and  in  trust,  also,  to  permit  and  suffer  her  to  use  all  my 
household  furniture  and  plate  during  her  natural  life ;  and  in  trust, 
also,  to  receive  the  interest  only  of  the  debt  due  to  me  from  John 
Prettejohn,  Esq.,  during  the  lives  of  the  said  John  Prettejohn,  and 
of  his  son  and  daughter,  Charlotte  and  John  ;  and  in  trust,  likewise, 
to  discharge  the  said  John  Prettejohn  from  the  sum   of   2,5002., 
which  sum  I  bequeath  unto  his  said  two  children,  and  in  case  of 
their  deaths,  to  the  aforesaid  John  Prettejohn  himself ;  and  in  trust, 
also,  to  divide  the  remainder  of  the  interest  of  debts  due  to  me  in 
the  following  manner,  in  equal  proportions  between  H.  E.  H.  Parris, 
Margaret  EUcock,  and  Anna  Maria  Ellcock,  daughters  of  the  afore- 
said Edward  Ellcock ;  and  in  case  my  wife,  Anna  Maria,  should 
intermarry  and  have  children,  in  trust  to  divide  the  principal  sums 
among  such  of  her  children  as  shall  be  living  at  the  death  of  the 
aforesaid  John  Prettejohn,  senior,  Charlotte  Prettejohn,  and  John 
Prettejohn,  junior,  and  in  the  mean  time  to  divide  one  principal 
Bum  of  1,500{.,  part  of  the  debt  due  to  me  from  the  estate  of  the 
Honourable  Samuel  Rous,  deceased,  among  and  between  the  afore- 
said H,  E.  H.  Parris,  Margaret  Ellcock,  and  Anna  Maria  Ellcock, 
on  the  death  of  the  aforesaid  Anna  Maria,  my  said  wife.     If  there 
should  be  any  doubt  of  the  legality  of  the  above  trust  for  the  use  of 
the  children  of  my  present  wife  by  a  future  marriage,  I  then  give 
such  sorn  or  sums  as  would  have  been  their  share  or  shares  unto 
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Bllcock     herself,  upon  such  events  as  are  before  mentioned.    Lastly,  I 
Mapp.       nominate,  constitute,  and  appoint  the  aforesaid  Edward  Eilcock 
executor  of  this  my  last  will  and  testament." 

The  testator  died  in  England,  on  the  22nd  October,  1789,  leaving 

[  *^9^  ]  all  the  persons  named  in  his  will  him  surviving.  *The  will  was 
duly  proved  by  Edward  EUcock  in  Barbadoes,  and  the  executor  took 
possession  of  all  the  testator's  property  there.  The  debt  owing  by 
Mr.  Prettejohn  was  secured  on  his  estate  called  Constant,  and  after 
deducting  the  sum  of  2,600Z.  therefrom,  amounted  to  4,411Z.  Ids.  3d., 
to  which  extent  the  estate  remained  charged. 

H.  E.  H.  Parris  died  in  1795,  intestate.  Elizabeth,  the  wife  of 
the  Honourable  Samuel  Bous  (mentioned  in  the  will),  was,  at  the 
time  of  the  death  of  the  testator,  his  only  next  of  kin,  according  to 
the  Statute  of  Distributions.  She  survived  her  husband,  but  died 
in  1796,  having  appointed  her  daughter  her  executrix.  The 
daughter  died  in  1811,  having  by  will  appointed  as  her  executrix 
Eliza  Mapp  (the  present  respondent),  who  proved  the  daughter's 
will,  and  took  out  letters  of  administration  in  England  to  the  estates 
of  both  H.  E.  H.  Parris  and  Elizabeth  Bous,  of  whom  she  became 
the  sole  legal  personal  representative. 

Edward  Eilcock  died  in  England  in  1798,  and  appointed  his  wife 
his  executrix,  and  by  her  his  will  was  proved  in  England.  In  1800 
she  took  out  letters  of  administration,  to  his  estate  in  Barbadoes. 
Mrs.  Pare  died  in  1824,  without  having  been  again  married,  and 
intestate  ;  and  Mrs.  EUcock,  who  was  her  sister,  took  out  letters  of 
administration  to  her.  In  1825  Mrs.  Eilcock  likewise  obtained 
letters  of  administration,  with  the  will  annexed,  to  the  estate  of  the 
testator,  Samuel  Pare.  Mrs.  EUcock  died  in  December,  1831, 
having  appointed  Margaret  EUcock  (the  present  appellant)  her 
executrix.  Margaret  EUcock  proved  her  mother's  will  in  England, 
and  obtained  in  Barbadoes  letters  of  administration  to  the  estate  of 
the  testator,  and  similar  letters  in  England  to  the  estate  of 
Mrs.  Pare ;  and  thus  became  the  representative  of  Mr.  and  Mrs* 
Pare  and  of  Mr.  and  Mrs.  EUcock. 

[  *495  ]  Charlotte  and  John  Prettejohn,  the  son  and  daughter  ^mentioned 

in  the  will,  were  stUl  alive  when  the  suit  was  commenced. 

Eliza  Mapp,  in  April,  1887,  filed  her  bill  in  Chancery,  for  the 
purpose  of  having  the  estate  of  S.  H.  Pare  administered,  and  the 
true  construction  of  his  will  declared* 

The  case  was  heard  before  the  Yice-Chancellor  of  England  in 
March,  1845,  when  his  Honour  made  a  decree,  directing  that  it 
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shoold  be  referred  to  the  Master  to  inqnire  who  was  the  next  of  Elloock 
kin  of  the  testator ;  and  on  the  Master  making  his  report,  the  Mapp. 
cause  came  on  for  farther  directions,  when  his  Honour,  on  the 
26th  April,  1847,  declared  that,  according  to  the  true  construction 
of  the  will  of  the  testator,  S.  H.  Pare,  the  said  Edward  Ellcock,  the 
executor,  was  not  a  trustee  of  the  residuary  personal  estate  of  the 
testator,  but  became  absolutely  entitled  to  such  residuary  estate 
for  his  own  use  and  benefit,  [as  reported  in  15  Sim.  568]. 

The  decree  and  order  were  appealed  against  by  Eliza  Mapp,  and 
were  reversed  by  the  Lord  Ghancbllob,  who,  by  an  order  dated  in 
April,  1849,  declared  Edward  Ellcock  to  be  a  trustee  for  the  next 
of  kin,  and  directed  accounts  accordingly,  [as  reported  in  2  Ph.  793]. 
This  was  an  appeal  against  that  order. 

Mr.  Betheli  and  Mr.  Sandys,  for  the  appellant  [cited  Dawson  v. 
Clark  (1)  and  many  other  old  cases  on  the  executor's  title  to  undis- 
posed-of  residue  by  implication  of  law,  which  have  little  (if  any) 
practical  application  to  cases  of  partial  intestacy  under  the  present 
law. 

They  also  read  the  following  passage  taken  from  Lord  Gottbn- 
ham's  judgment  in  the  Court  below  referring  to  these  cases :  see  2  Ph. 
at  p.  796 :]  *'  It  therefore  becomes  necessary  to  examine  the  [  498  ] 
principles  and  grounds  on  whicji  those  opinions  are  respectively 
founded.  It  must  be  borne  in  mind,  that  the  title  of  an  executor 
to  personalty  not  otherwise  disposed  of,  did  not  arise  from  any  gift 
of  the  testator,  but  from  the  operation  of  law  incident  to  the  office. 
The  law  vested  the  property  in  the  executor,  and  if  the  testator  had  not 
directly  or  indirectly  declared  any  purpose  to  which  he  was  to  apply 
it,  there  was  nothing  to  interfere  with  the  legal  title  of  the  executor, 
and  he  therefore  retained  such  property  for  his  own  benefit ;  but 
this  result  being,  as  was  supposed,  generally  unforeseen,  and  not 
intended  by  the  testator,  equity  considered  many  circumstances  as 
indicative  of  an  intention  contrary  to  the  claim,  and  when  they 
were  found  in  the  will,  declared  the  executor  trustee  for  the  next  of 
kin,  and  among  these  was  any  expression  showing  that  the  executor 
was  intended  to  hold  the  property  upon  trust;  and  where  such 
intention  sufficiently  appeared,  there  could  not  be  a  more  conclusive 
reason  against  the  claim  of  the  executor,  whose  title,  depending  on 
there  being  no  trust,  was  necessarily  negatived  by  the  testator's 
declaration  that  there  was  to  be  a  trust."     ♦     ♦     * 

(1)  11  B.  B.  188  (15  Vea.  409;  18  V©8.  247). 
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Blloock  Mr.  John  Stuart  and  Mr.  O.  L.  Russell,  for  the  respondent, 

t?. 
Mapp.  Throughout  this  will,  the  testator  has  manifested  an  intention 

[  SOI  1  that  the  executor  should  take  on  trust  only,  and  not  beneficially. 
There  are  two  parts  of  this  will,  one  dealing  with  the  property,  the 
other  with  the  office.  The  single  case  in  which  any  part  of  the 
property  was  given  to  the  executor,  who  was  nevertheless  held 
entitled  to  the  surplus,  was  that  of  Dawson  v.  Clark.  *  *  There 
the  property  was  left  to  the  executor,  "  on  trust  to  pay,  and  charged 
and  chargeable  with"  all  his  debts,  &c.  So  that  the  gift  was 
absolute,  charged  only  with  a  specific  trust,  which,  having  been 
performed,  the  surplus  clearly  belonged  to  the  executor ;  and  that 
was  the  ground  of  Lord  Eldon^s  confirmation  of  the  decree  of  the 
Masteb  of  thb  Bolls.  The  case  of  Robinson  v.  Taylor  (1)  is  a 
strong  authority ;  for  there  the  trusts,  on  the  face  of  the  will,  did 
not  extend  to  personal  estate,  but  the  trusts  appeared  to  relate  to 
real  estate  alone;   still,  the  residue  was  held  not  to  go  to  the 

[  603  ]  executor,  but  to  the  next  of  kin.  *  *  No  argument  can  be  drawn 
from  the  fact  that  the  testator  did  not  exhaust  the  whole  property 
in  the  trusts  of  his  will ;  for  if  the  trust  attaches  upon  all  the 
property,  the  surplus  of  it  must  be  affected  with  the  trust,  and  the 
executor's  claim  to  that  surplus  can  never  arise. 

If  there  had  been  real  estate  in  this  case,  it  is  clear  that  the  heir- 
at-law  would  have  been  entitled  to  take  it,  after  all  the  charges 
thereon  had  been  satisfied ;  and  if  so,  then,  with  regard  to  personalty, 
the  next  of  kin,  who  is,  as  to  personal  estate,  in  the  situation  of  the 
heir-at-law,  is  equally  entitled,  under  similar  circumstances. 

Mr.  BetheU,  in  reply. 

[The  principal  cases  cited  by  counsel  are  referred  to  in  the  following 
judgment :] 

Aug,  8.       Thb  Lord  Ghancellob  [Lord  Truro]  : 

[  604  ]  In  this  case  the   question  is,  whether  an  executor  is  entitled 

beneficially  to  the  undisposed-of  residue  of  personal  estate. 

The  testator,  at  the  commencement  of  his  will,  uses  these  words : 
*'  I  give  all  my  estate,  both  real  and  personal,  in  this  island  and 
elsewhere,  to  Edward  EUcock,  of,  &c..  Esquire,  his  executor, 
administrators,  and  assigns,  to  and  for  the  several  uses,  intents,  and 
purposes  following ;  that  is  to  say,"  &c.  And  then,  after  specifying 
various  objects  of  his  bounty,  he  concludes  by  saying :  '*  Lastly,  I 

(I)  2  Br.  C.  C,  689, 
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nominate,  constitute,  and  appoint  the  aforesaid  Edward  EUcock     bllgook 
executor  of  this  my  last  will  and  testament."   .  Mapp. 

The  late  Vicb-Chancbllor  of  England  decided  that  Edward 
EUcock,  the  executor,  was  not  a  trustee  of  the  residuary  personal 
estate  of  the  said  testator,  but  was  absolutely  entitled  to  such 
residuary  personal  estate  for  his  own  benefit.  On  appeal  that 
decision  was  overruled  by  Lord  Gottenham,  who  held  that  Edward 
EUcock  did  not  become  entitled  to  such  residuary  personal  estate 
for  his  own  benefit,  but  was  a  trustee  thereof  for  the  next  of  kin  of 
the  said  testator,  according  to  the  Statute  for  the  Distribution  of  the 
^Personal  Estate  of  Intestates ;  and  it  appears  to  me,  that  both  upon  [  *605  ] 
authority  and  principle,  the  decision  of  Lord  Cottbnham  ought  to 
be  affirmed. 

Much  difference  of  opinion  has  existed  upon  the  question  involved 
in  this  case  between  Judges  of  the  highest  eminence,  and  there  are 
many  decisions  upon  the  subject  of  a  residue  which  is  undis- 
posed of ;  but  the  only  case  which  closely  resembles  the  present, 
and  which  I  think  it  necessary  particularly  to  notice  on  that  account, 
is  the  case  of  Dawson  v.  Clark  (1).  And  upon  that  case  Sir  William 
Grant  and  Lord  Eldon  entertained  very  different  opinions. 

In  that  case  the  residue  was  claimed  by  the  executors  on  two 
grounds ;  first,  as  expressly  devised  to  them  individually,  subject 
only  to  the  payment  of  debts  and  legacies ;  and  secondly,  if  not  so 
devised,  then  as  not  being  otherwise  disposed  of,  and  therefore 
belonging  to  them  in  their  character  of  executors. 

Sir  William  Grant  being  of  opinion  that,  if  the  first  point  should 
be  determined  against  them,  they  must  succeed  on  the  second 
ground,  did  not  think  it  necessary  to  consider  the  first  ground,  but 
decided  that  they  were  entitled  on  the  second  ground. 

Lord  Eldon,  however,  though  he  decided  that  the  executors  were 
entitled  on  the  first  ground,  yet  so  distinctly  repudiated  the  second 
ground,  as  is  pointed  out  by  Lord  Cottenham  in  his  judgment  in 
the  present  case  (2),  that  I  regard  his  observation  as  equivalent  to 
H  decision  that  in  that  case  the  executors  were  not  entitled  in  their 
character  of  executors ;  and  I  agree  with  Lord  Cottbnham  in  con- 
sidering that  there  was  no  real  distinction  between  that  case  and 
the  present  as  regards  the  second  ground,  on  which  the  executors 
there  claimed.    ''  This,'*  as  his  Lordship  remarked,  ''  is  clearly  a 

(1)  11  B.  B.  188  (15  Yee.  415 ;  18  judgment  will  be  found  in  11  B.  R  at 
Yes.  247).  p.  192  (see  18  Yes.  255). 

(2)  This  passage  in  Lord  Eldon's 
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EixcocK      ^gift  of  the  yrhole  property  in  trust,  though  the  trusts  declared  do 

Mapp.       ^^^  exhaust  the  whole." 

[  '506  ]  In  Pratt  v.  Slctdden  (1),  Sir  William  Grant  observed,  that  "some 

Judges  have  been  disposed  to  give  way  to  a  very  slight  indication 
of  intention  against  the  executors,  and  almost  to  put  them  n^n 
proof  of  an  intention  in  their  favour.  The  modem  doctrine,  how- 
ever, is,  that  the  executor  shall  take  beneficially,  unless  there  is  a 
strong  and  violent  presumption  that  he  shall  not  so  take ;  for  Lord 
Thurlow  used  too  strong  an  expression  when  he  said  it  must  be 
"  an  irresistible  inference." 

Lord  Hardwickb,  also,  in  The  Bishop  of  Cloy ne  v.  Young  (2),  uses 
the  expression  "necessary  implication  or  violent  presumption,"  but 
only  in  a  comparative  or  qualified  way.  There,  after  observing 
that  it  was  "  too  loose  and  general  "  a  way  of  stating  the  principle, 
to  say  that  "  wherever  it  probably  appears  that  the  testator  intended 
only  to  give  the  office  of  executor,  or  legal  interest  only,  of  the 
personal  estate,  not  the  beneficial,  he  should  barely  take  a  trust," 
he  added,  that  "  the  rule  is  rather  (which  may  come  to  the  same 
thing),  that  where  a  necessary  implication  or  violent  presumption 
appears,  &c.,  that  the  testator,  by  naming  him  executor,  meant  only 
to  give  the  office  of  executor,  *  and  not  the  beneficial  interest  or 
property,  he  shall  be  considered  a  trustee." 

While  Lord  Hardwickb  and  Sir  William  Grant  were  opposing 
the  notion  that  a  mere  probability,  or  "  a  very  slight  indication  of 
intention,"  that  the  executor  was  not  to  take  beneficially  was 
sufficient,  I  am  inclined  to  think  that  they  have  used  too  strong 
language  in  requiring  the  existence  of  "  a  necessary  implication  or  a 
violent  presumption."    It  seems  to  me  that  plain  implication,  or  a 

[  •507  ]  strong  presumption,  *would  have  been  terms  more  consistent  with  the 
decisions  and  with  principle.  It  is  a  question  of  intention ;  the  law, 
where  none  is  expressed,  implying  one  in  favour  of  the  executors. 
And  I  think  the  result  of  the  cases  is  not  inaccurately  stated  by  the 
late  eminent  American  Judge,  Mr.  Justice  Story,  who,  in  his  work 
on  Equity  Jurisprudence  (a),  observes:  "In  equity,  if  it  can  be 
collected  from  any  circumstance  or  expression  in  the  will,  that  the 
testator  intended  his  executor  to  have  only  the  office,  and  not  the 
beneficial  interest,  such  intention  will  receive  effect,  and  the 
executor  will  be  deemed  a  trustee  for  those  on  whom  the  law  would 
have  cast  the  surplus  in  case  of  a  complete  intestacy."    And  in 

(1)  14  Ves.  193,  197.  (3)  S.  1208. 

(2)  2  Ves.  Sen.  91,  96. 
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Toller's  Executors,  and  in  the  more  recent  and  extended  work,      Bllcook 
Williams  on  Executors,  the  law  is  stated  to  the  same  effect  as  in  the        maIpp. 
words  of  Mr.  Justice  Stoby. 

It  is  true  that  the  oniLs  probawli  is  on  the  parties  opposing  the 
executor,  in  cases  not  witliin  the  statute  1  Will.  IV.  c.  40,  just  as  it 
is  now  thrown  on  the  executor  in  cases  within  that  Act.  In  the 
former  class  of  cases  there  must  appear  to  be  an  intention  to  exclude 
the  executor  from  the  beneficial  interest ;  in  the  latter,  to  confer 
that  interest  upon  him.  But  it  must  not  be  inferred  from  this, 
that  the  position  of  an  executor  in  the  former  class  of  cases  is 
analogous  to  an  heir-at-law  of  real  estate,  who  takes  what  is  undis- 
posed of.  An  heir-at-law  is  the  person  whom  the  law,  so  far  as  it  is 
uncontrolled  by  testamentary  disposition,  designates  as  the  proper 
object  of  succession  to  the  inheritance.  And  the  maxim  is,  melior 
e$t  dispotitio  h'gis  quam  hominis.  But  the  executor  takes  the  legal 
interest  by  virtue  of  an  express  appointment  to  the  office  of 
executor,  and  the  beneficial  interest  attaches  to  the  legal  interest 
in  him,  unless  the  will  ^affords  sufficient  evidence  of  an  intention  [  *508  ] 
that  he  is  to  take  in  a  fiduciary  character;  in  which  case  the 
beneficial  interest  has  a  separate  and  independent  existence,  and 
instead  of  attaching  in  him,  stands  apart  from  his  legal  interest,  and 
rests  in  the  persons  whom  the  testator  has  designated  as  the 
objects  of  his  bounty,  and  who  might  be  termed  testamentary 
cestuis  que  trust;  or  in  default  of  those,  then  the  persons 
^ho  have  a  statutory  right,  grounded  on  the  relationship  to  the 
testator,  and  who  may  be  considered  as  the  statutory  cestuis  que 
trust 

Lord  Eldon,  therefore,  justly  observed,  in  Dawson  v.  Clark,  that 
**  the  proposition  that  the  appointment  of  executor  gives  him  every- 
thing not  disposed  of,  is  not  correct  "  (i) ;  and  he  gave  a  conclusive 
proof  of  this  by  adding,  that  "  if  a  testator  appoints  an  executor  in 
trust,  but  does  not  express  his  object,  he  might  have  relinquished 
that  object,  meaning  it  to  go  to  his  executor  ;  yet  the  will  express- 
ing that  he  intended  a  trust  at  that  time,  the  executor  would  not 
take  in  respect  of  the  interest  he  had  by  virtue  of  his  office." 

It  has,  indeed,  been  remarked  by  a  learned  text- writer,  Mr. 
Bythewood,  in  his  edition  of  Jarman,  and  I  think  correctly,  that 
the  rule  which  gave  the  residuary  property  to  the  executor  generally 
contravened  the  intention.  And  the  fact  that  this  is  so,  and  that 
therefore  the  Legislature  has  declared  it  desirable  to  alter  the  rule, 
(1)  11  R.  R.  192  (18  Ves.  25-1). 


182 


1851.    H.  L.    8  H.  L.  C.  508—509. 


[r-b. 


Ellcook 

V. 

Mapp. 


[    609] 


1852. 
reb.  19,20, 

Lord 
Truro,  L.C. 

Lord 
Brougham. 

Erle,  J. 

Parke,  B. 

[610] 


would  almost  seem  to  show  that  in  doubtful  cases  the  leaning  ought 
to  have  been  rather  against  than  in  favour  of  the  executor. 

This,  however,  I  conceive  is  not  one  of  such  doubtful  cases,  and 
I  thiuk  there  is  no  necessity  here  to  consider  upon  how  low  a 
degree  of  evidence  of  intention  in  their  favour  the  statutory  objects 
of  succession  may  be  admitted.  Their  title  seems  to  me  to  be 
clear,  inasmuch  as  the  executor  *is  distinctly  and  unequivocally 
invested  with  a  fiduciary  character  as  to  the  whole  residue,  though 
the  trusts  do  not  exhaust  the  whole.  The  circumstance  that  the 
trusts  do  not  exhaust  the  whole  has  been  rightly  held  to  be  imma- 
terial. Here  that  circumstance  does  not  affect  the  fiduciary 
character  with  which  the  executor  has  been  invested.  It  only 
makes  him  a  trustee  pro  tanto  for  statutory,  instead  of  for 
testamentary,  objects. 

Upon  principle,  then,  as  well  as  upon  the  weight  of  authority,  I 
am  of  opinion  that  the  executor  in  this  case  is  merely  a  trustee, 
and  I  move  that  the  order  of  Lord  Cottenham  be  affirmed. 

•  Order  affirmed. 

SALMON  V.  WEBB  and  FRANKLIN. 

(3  H.  L.  C.  610—523.) 

A.  made  his  promiBsory  note  payable  on  demand,  with  interest,  in  &vour 
of  B.  and  C,  the  executors  of  D.  A.  was,  with  several  other  relatives,  to 
be  entitled  to  certain  benefits  under  D.*s  will,  upon  the  coming  of  age  of 
the  youngest  legatee  named  in  the  will.  By  an  agreement  made  between 
the  legatees,  the  executors  were  authoiized  to  lend  the  funds  in  their  hands 
on  personal  security,  and  a  part  of  these  funds  having  been  lent  to  A.  (as 
well  as  to  the  other  legatees),  he  gave  the  executors  the  note  in  question. 
By  the  agreement  it  was  settled  that  the  notes  given  to  the  executors  should 
not  be  sued  on  till  the  youngest  legatee  had  arrived  at  the  age  mentioned  in 
the  will.  The  executors  did  not  sign  this  agreement ;  but  when  it  had  been 
signed  by  the  other  parties,  took  it  into  their  possession.  The  executors 
brought  the  action  while  the  legatee  in  question  was  alive,  and  before  he  had 
attained  the  specified  age.  A.  pleaded  the  agreement  as  an  answer  to  the 
action,  averring  that  plaintiffs  accepted  and  received  the  note  on  the  terms 
and  conditions  of  the  agreement,  and  that  the  youngest  legatee  was  still 
under  age.    At  the  tiial  the  agi'eement  was  proved  : 

Held,  that  the  plea  was  bad  in  substance,  for  that  the  agreement  was 
collateral,  and  was  not  between  the  same  parties  as  the  note. 

The  Judges  wei*e  required  to  answer  a  question  put  by  the  House.  One 
of  them  differed  from  the  rest.  The  opinions  of  the  majority  were  stated  by 
one  of  their  number,  and,  in  the  statement,  the  principle  on  which  the 
dissentient  Judge  formed  his  opinion  was  set  forth  to  his  satisfaction.  The 
House  did  not  requira  him  to  state  his  reasons  at  length. 

This  was  a  writ  of  error  on  a  judgment  of  the  Court  of  Exchequer 
Chamber.  Webb  and  Franklin  were  the  executors  of  Catherine 
Smith,  deceased,  and  they  brought  an  action  against  the  defendant 
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upon  a  promissory  note,  payable  on  demand,  dated  26th  August,  Salmon 
1845,  and  made  by  him  in  their  favour  as  executors  for  a  sum  of  wbbb. 
1061. 15«.  8d.,  with  ♦interest  at  the  rate  of  il.  per  cent.  Salmon  [  *5ii  ] 
pleaded  several  pleas,  of  which  the  fourth  alone  became  material  to 
be  considered.  That  plea  alleged  *'  that,  contemporaneously  with 
and  at  the  same  time  as  the  making  of  the  note  in  the  first  count 
mentioned,  to  wit,  &c.,  a  certain  agreement  in  writing  was  made 
between  the  defendant  and  other  persons,  to  wit,  William  Spicer, 
Elizabeth  Spicer,  John  Salmon,  and  Edmund  Salmon,  and  the 
plaintiffs,  whereby  it  was  agreed,  by  and  between  the  said  parties 
to  the  said  agreement,  that  the  said  note  in  the  first  count  men- 
tioned should  not  become  due  and  payable,  nor  should  the  defendant 
be  called  upon  to  pay  the  same,  or  any  part  thereof,  until  one 
Edmond  Salmon  attained  the  age  of  twenty-five  years,  or  if  he 
should  die  before  he  attained  such  age,  then  upon  a  certain  other 
event  happening,  that  is  to  say,  certain  moneys  and  estate  becoming 
divisible  under  the  will  of  Catherine  Smith,  in  the  declaration 
mentioned,  and  not  before ;  and  the  defendant  saith  that  the  said 
Edmund  Salmon  is  now,  and  at  the  time  of  the  commencement  of 
this  snit,  to  wit,  &c.,  was,  alive,  and  within  and  under  the  age  of 
twenty-five  years,  to  wit,  of  the  age  of  twenty- three  years ;  and  the 
defendant  saith  that  the  plaintiffs  accepted  and  received  the  said 
note  at  the  time  of  making  the  same,  to  wit,  &c.,  upon  the  terms 
and  conditions  of  the  said  agreement,  and  upon  no  other  terms 
and  conditions  whatsoever.  Verification."  The  plaintiffs,  by  their 
replication,  traversed  the  plea,  and  issue  was  joined  thereon.  In  a 
case  of  Webb  and  another  v.  Spicer,  exactly  the  same  issues  were 
raised,  and  that  cause  was  tried  at  the  Surrey  Spring  Assizes  in 
1848,  before  Mr.  Justice  Coleridge,  when  the  agreement  was  proved. 
All  the  persons  named,  being  the  legatees  under  Catherine  Smith's 
will  (except  the  plaintiffs),  signed  it,  and  the  plaintiffs  took  it  into 
their  own  possession  after  it  was  so  signed,  and  it  was  produced 
from  *their  custody  at  the  trial.  The  learned  Judge  directed  a  [  *518  ] 
verdict  for  the  plaintiffs,  but  gave  the  defendant  leave  to  move  to 
enter  a  verdict  for  him  on  the  fourth  plea.  A  rule  was  obtained 
for  that  purpose,  and  in  Hilary  Term,  1849,  this  rule  was  made 
absolute  (i).  On  the  judgment  so  entered  for  the  defendant,  the 
plaintiffs  brought  a  writ  of  error  in  the  Exchequer  Chamber, 
where  the  judgment  was  reversed,  and  judgment  was  given  for 
the  plaintiffs  in  error,  on  the  ground  that  the  plea  was  bad  in 

(1)  78  B.  B.  540  (]3  a  B.  886),  uom.  Wthh  v.  Spicer,  and  Webb  v.  Salmon. 
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Salmon      substance  (1).    The  same  course  was  taken  in  the  cause  of  Webb  and 
Webb.       another  v.  Salmon  (the  present  plaintiff  in  error) ;  and  he,  on  the 

judgment  of  the  Court  of  Exchequer  Chamber  being  given  against 

him,  brought  a  writ  of  error  to  this  House. 

The  Judges  were  summoned,  and  Mr.  Baron  Parke,  Mr.  Justice 

Coleridge,  Mr.  Justice  Wightman,  Mr.  Justice  Maule,  Mr,  Justice 

Erie,  and  Mr.  Justice  Crompton,  attended. 

Mr,  Prentice,  for  the  plaintiff  in  error  : 

The  fourth  plea  discloses  a  complete  answer  to  the  action.  The 
CouBT  below  has  erred  in  assuming  that  certain  cases  have  laid 
down  the  rule  that  a  promissory  note  cannot  be  affected  by  any 
agreement  made  contemporaneously  witb  it.  No  such  rule  is 
deducible  from  those  cases,  for  each  depended  on  the  particular  cir- 
cumstances existing  in  it.  [He  cited  Adams  v.  Wordley  (2),  Hartley 
V.  Wilkinson  («),  Woodbridge  v.  Spooner  (4),  and  Brown  v.  Langley  (5).] 

[  614  ]  After  the  case  of  Ford  v.  Beech  (6),  it  may  perhaps  be  impossible 

to  contend  that  this  plea  is  good  on  the  ground  of  avoiding  circuity 
of  action,  but  it  is  good  on  the  ground  that  the  note  was  taken,  not 
as  an  absolute,  but  only  as  a  contingent,  promise  to  pay.  The  fact 
that  the  note  and  the  agreement  are  on  two  separate  pieces  of  paper, 
is  immaterial.  A  bond  might  be  executed  without  a  defeasance 
attached ;  but  a  defeasance  might  be  executed  at  the  same  moment 
on  another  piece  of  paper,  and  that  would  control  the  operation  of 
the  bond  as  much  as  a  defeasance  written  on  the  same  paper.  If 
that  is  so  with  respect  to  a  bond,  this  agreement,  which  may  be 
likened  to  a  defeasance,  cannot  be  deprived  of  its  effect  because  it  is 
not  written  on  the  note  itselL    The  agreement  stated  in  the  declara- 

[  *516  ]  tion  and  that  in  *the  plea  are  substantially  the  same.  They 
constitute  but  one  contract :  Hartley  v.  Wilkinson  (7).  The  declara- 
tion states  a  part  of  an  agreement,  the  plea  supplies  the  other  part, 
and  both  must  be  read  together.  In  Leeds  v.  Lancashire  (s),  an 
endorsement  was  written  on  the  note  before  it  was  signed,  and 
Lord  Ellenborough  held  that  that  made  it  an  agreement  as 
between  the  original  parties,  though  the  endorsement  might  not 
affect  it  in  the  hands  of  a  third  party,  a  bond  fide  holder.  Here  the 
note  is  sued  on  by  the  original  parties. 

(1)  78  B.  ii.  546  (13  Q.  B.  894).  4  Man.  &  G.  466). 

(2)  1  M.  &  W.  374.  (6)  75  R.  R.  632  (11  Q.  B.  852). 

(3)  4  Camp.  127 ;  4  M.  &  S.  26.  (7)  4  Camp.  127. 

(4)  22  R.  B.  365  (3  B.  &  Aid.  233).  (8)  2  Camp.  205. 

(5)  61  R.  R.  561  (5  Scott,  N.  R.  249; 
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The  mere  writmg  of  a  note  does  not  make  it  a  perfect  instru-      Salmon 
ment ;  there  must  be  a  delivery  of  it.     That  is  the  case  even  with       v/bbb. 
a  bill  of  exchange  {Marston  v.  Allen)  (i),  where  it  was  held,  that 
though  there  was  an  endorsement  on  the  bill,  there  was  no  valid 
deliver;,  and  so  no  complete  transfer. 

(The  Lord  Chancbllob  :  But  Churchill  v.  Gardner  (2)  shows  that 
it  is  not  necessary  to  aver  that  the  maker  of  a  bill  delivered  it ;  it 
is  sufficient  to  state  that  he  made  it.) 

Here  the  instrument  is  a  note  which  does  require  delivery,  and  the 
delivery  of  it  in  this  case  was  not  as  a  note  containing  an  absolute 
promise  to  pay,  but  merely  a  note  containing  a  promise  to  pay  after 
the  happening  of  a  certain  event. 

Mr.  Serjt.  Shee  and  Mr.  Willes,  for  the  defendants  in  error : 

The  agreement  set  forth  in  the  plea  is  a  new,  independent,  and 
collateral  contract,  entirely  different  from  that  stated  in  the  declara- 
tion. It  is  not  made  between  the  same  parties.  The  agreement  is 
a  mere  covenant  not  to  sue  within  a  limited  time ;  but  that  cannot 
be  pleaded  in  bar,  for  such  a  covenant  is  no  bar,  unless  it  is  a 
covenant  *not  to  sue  at  all,  and  if  so,  then  it  amounts  to  a  release,  [  *^^^  ^ 
and  most  be  stamped  as  such.  Brill  v.  Crick  (d)  shows  that  an 
agreement  made  at  the  same  time  with  the  note,  and  endorsed  on 
it,  cannot  affect  the  plaintiff's  right  to  sue  on  it  as  a  note.  The 
whole  doctrine  on  this  subject  was  discussed  in  Ford  v.  Beech  (4), 
where  an  agreement  of  this  sort  was  set  up,  and  the  Court  of 
Exchequer  Chamber  held,  after  verdict  for  the  defendant,  that  the 
plea  was  not  an  answer  to  the  action,  because,  if  the  right  of  action 
was  suspended  for  any  period,  it  was  extinguished  altogether, 
which  certainly  was  not  the  intention  of  the  parties,  and  therefore 
the  agreement  must  be  construed  as  merely  giving  the  defendant  a 
right  of  action,  if  the  plaintiff  did  not  observe  the  terms  of  the 
agreement. 

(The  Lord  Chancellor  :  Is  it  not  more  like  Stracy  v.  The  Bank 
of  England  }  (5).  There  the  party  had  a  right  to  demand  a  transfer 
of  stock ;  there  was  an  agreement,  as  here,  not  to  make  the  demand 
until  after  a  certain  event ;  and  the  Court  held  the  agreement  to  be 
binding.) 

(1)  58  R  E.  785  (8  M.  &  W.  494).  (4)  75  E.  E.  632  (11  Q.  B.  852). 

(2)  7  T.  E.  596.  (5)  6  Bing.  754. 
ifl)  1  M.  4  W.  232 ;  Tyr.  &  G.  522. 
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sauiok  The  distinction  between  that  case  and  the  present  is,  that  there  it 
Wbbb.  was  not  decided  that  tl^e  right  of  action  yras  saspended,  bat  ihat 
the  right  to  demand  the  doing  of  a  certain  thing,  the  non-perform- 
ance of  yrhich  would  give  the  right  of  action,  was  agreed  to  be 
delayed  till  a  particular  event  had  taken  place.  Here  the  plaintiffs 
have  a  right  of  action  on  the  note — they  have  not  to  do  any  given 
act  before  that  right  arises :  the  right  therefore  cannot  be  suspended 
by  this  agreement.  That  brings  the  case  to  that  of  Deux  v. 
Jefferies  (i),  where  to  an  action  of  debt  on  bond,  a  covenant  not  to 
sue  before  a  certain  time  was  pleaded  ;  but  the  Coubt  said  that  the 
instrument  set  up  was  only  a  covenant,  and  should  not  enure  as  a 
[  *517  ]  release ;  it  could  not  be  pleaded  in  *bar,  but  the  party  was  put  to 
his  writ  of  covenant,  if  sued  before  a  certain  time.  Turner  v. 
Davies  (2),  Bowerhank  v.  Monteiro  (3),  are  to  the  same  effect. 

(Thb  Lord  Chancellor  :  But  the  question  here  is,  whether  these 
instruments  can  be  read  together,  and  if  so,  whether  they  do  not 
constitute  an  agreement,  and  not  a  promissory  note.) 

They  do  not  constitute  one  agreement,  and  could  not  be  so  pleaded, 
because  they  are  not  between  the  same  parties.  The  note  and  the 
agreement,  therefore,  cannot  be  treated  like  a  defeasance  and  a 
bond ;  for  an  essential  requisite  of  a  defeasance  is,  that  the  bond 
and  the  defeasance  should  be  between  the  same  parties :  Shepherd's 
Touchstone  (4). 

The  plea  here,  too,  is  bad,  for  not  alleging  that  the  agreement 
was  part  of  the  same  contract  as  the  note.  If  the  two  instruments 
could  stand  together  in  law,  it  would  be  because  they  formed  but 
one  contract,  and  then  it  would  be  the  duty  of  the  Court  to  see 
how  their  contradictory  stipulations  could  be  reconciled.  It  is 
impossible  to  reconcile  them,  for  the  parties  themselves  and  the 
interests  of  those  parties  are  not  the  same.  That  fact  alone  proves 
that  they  must  be  treated  as  separate  instruments,  conveying 
separate  rights.  On  that  arise  the  objections,  first,  that  an  abso- 
lute promise  to  pay  on  the  face  of  a  negociable  instrument  cannot 
be  controlled  by  an  agreement  to  suspend  the  enforcement  of  that 
promise  ;  and  next,  that  if  such  agreement  could  be  valid  for  such 
a  purpose,  it  could  only  be  so  as  between  the  same  parties.    Here 

(1)  Cro.  Eliz.  352.  (4)  397  a,  edit  of    1826,   by  Mr. 

(2)  2  Wins.  Saund.  150,  n.  2.  Atherley. 

(3)  14  B.  B.  679  (4  Taunt.  844). 
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there  is  Dothing  to  render  this  agreement  valid  for  the  purpose  for  Salmon 
which  it  is  set  up  in  this  plea.  The  two  instruments  entirely  differ  werb. 
from  each  other,  and  they  are  not  between  the  same  parties. 

The  Lord  Chancbllob  proposed  a  question  for  the  consideration       [  518  ] 
of  the  Judges. 

The  Judges  requested  to  be  allowed  to  retire  to  consider  their 
answer.    This  was  granted,  and  on  their  return, 

Mb.  Babon  Pabee  : 

The  question  which  your  Lordships  have  been  pleased  to  put  to 
her  Majesty's  Judges  is,  '*  Does  the  plea  set  forth  upon  the  record 
present  a  sufficient  bar  to  the  cause  of  action  set  forth  in  the 
declaration  ?  " 

(His  Lordship  stated  the  declaration  and  the  fourth  plea.) 
Li  answer  to  the  question  proposed  to  us,  I  have  to  say  that  all 
of  OS  who  heard  the  argument,  excepting  my  brother  Erle,  agree 
that  the  plea  is  bad,  for  the  reasons  given  in  the  judgment  of  the 
Court  of  Exchequer  Chamber  in  this  case.  My  brother  Eblb 
thinks  that,  upon  the  facts  stated  in  the  plea,  the  defendant  did 
not  intend  to  deliver  the  note  so  as  to  make  himself  liable  until  the 
happening  of  one  of  the  contingencies  there  specified.  The  other  • 
Judges  think  that  the  meaning  of  the  phrase  "  contemporaneously 
with  and  at  the  same  lime,"  is  merely  that  the  agreement  alleged 
in  the  plea  was  made  at  the  same  time  with  the  promissory  note, 
not  that  it  was  part  and  parcel  of  the  same  instrument,  and  to  be 
treated  and  construed  as  if  it  was  written  on  the  same  paper.  We 
consider  it,  therefore,  to  be  a  collateral  undertaking,  perfectly  con- 
sistent with  the  existence  of  a  note  containing  an  absolute  promise 
to  pay  ;  and  such  collateral  agreement  is  no  answer  to  the  declara- 
tion :  First,  because  there  does  not  appear  on  the  face  of  the  plea 
to  be  any  sufficient  consideration  for  the  plaintiff's  promise; 
secondly,  because  it  is  an  agreement  not  to  sue  for  a  limited  time 
only, — and  a  covenant  not  to  sue  for  a  limited  time  is  no  answer  to 
an  action ;  thirdly,  because  there  are  different  parties  to  the  agree- 
ment than  those  to  *the  promissory  note,  and  therefore,  even  if  it  [  *519  ] 
was  an  absolute  contract  not  to  sue  at  all,  it  would  be  unavailable 
as  a  defence,  because  it  is  not  between  the  same  parties.  If  the 
defendant  is  wrongly  sued  on  the  note,  the  defendant  and  others,  not 
the  defendant  alone,  must  join  in  the  action  against  the  plaintiff 
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Salmon      for  so  suing,  and  there  can  be  no  defence  in  such  a  case  on  the 
Webb.       ground  of  circuity  of  action,  for  there  would  be  none.     The  defence 

which  rests  on  the  ground  of  circuity  of  action  applies  only  to 

causes  of  action  between  the  same  parties. 

LoBD  Brougham  : 

Allow  me  to  ask  whether  my  honourable  and  learned  friend 
Mr.  Justice  Erle  is  satisfied  that  this  should  be  received  as  his 
opinion,  because,  if  not,  the  course  is  for  Mr.  Justice  Erle  to  begin, 
and  for  you  to  give  the  opinion  of  the  other  Judges. 

Mr.  Justice  Erle  : 

The  force  of  my  opinion  is  contained  in  the  exceptive  part  of  that 
which  has  been  read  by  my  brother  Parke. 

Lord  Brougham  : 

Then  you  do  not  desire  to  make  any  statement  ? 

Mr.  Justice  Erle  : 

I  do  not  desire  to  dilate  upon  the  principle,  the  principle  itself 
having  been  clearly  stated. 

The  Lord  Chancellor  : 

Your  Lordships  having  heard  the  opinion  of  the  learned  Judges, 
and  the  majority  of  the  learned  Judges  being  of  opinion  that  this 
judgment  ought  to  be  affirmed,  I  may  state  that  that  is  the 
conclusion  at  which  I  have  myself  arrived.  I  however  understand 
the  substance  of  Mr.  Justice  Erle's  opinion  to  be,  that  it  appears 
upon  the  facts  set  forth  in  the  plea,  that  the  plaintiffs  below  did 
not  receive  the  note  upon  the  ground  of  being  able  to  enforce  it 
according  to  its  terms,  that  is  to  say,  as  being  payable  on  demand, 
[  '520  ]  but  upon  the  ground  *of  the  right  to  demand  being  postponed  until 
the  happening  of  the  events  mentioned  and  referred  to  in  the 
agreement. 

My  Lords,  I  own  it  appears  to  me  that  this  case  is  not  encum- 
bered with  any  serious  difficulty.  The  declaration  sets  forth  a  note 
payable  on  demand.  The  plea  sets  forth  a  certain  agreement,  and 
alleges  that  that  agreement  was  to  the  effect  that  the  note  should 
not  be  enforced  according  to  its  terms.  That  appears  to  be  the 
judgment  of  the  Court  of  Queen's  Bench,  and  it  appears  to  me  that 
the  judgment  of  the  Court  of  Queen's  Bench,  proceeding  as  it  does 
only  on  the  proof  of  the  agreement  as  a  matter  of  fact,  and  not  on 
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the  BaflSciency  of  the  plea  in  point  of  law,  may  be  said  to  be  in  Salmon 
accordance  with  the  opinion  which  the  learned  Judges  have  now  wsbb. 
delivered.  It  certainly  is  not  in  contradiction  to  that  opinion.  If 
the  agreement  set  forth  in  the  plea  forms  a  part  of  that  note,  then 
the  note  never  was  made  according  to  the  terms  set  out  in  the 
declaration,  and  the  Court  of  Queen's  Bench  having  that  plea 
before  it,  having  heard  all  the  evidence  in  support  of  that  plea,  has 
held  that  the  evidence  in  the  cause  did  sustain  the  allegation  in  the 
declaration,  that  the  note  was  made  as  there  set  forth.  The 
present  opinion  of  the  learned  Judges  is  in  conformity  with  that 
view ;  but  then  another  question  arises ;  namely,  how  far  the  agree- 
ment is  an  answer  to  an  action  on  the  note. 

Now,  my  Lords,  the  agreement  being  made  with  the  defendant 
and  others,  must  of  necessity  be  collateral  to  the  note,  which  is  a 
note  given  by  the  defendant  to  the  plaintiffs  alone.    Where  the 
parties  to  one  agreement  are  different  from  the  parties  to  another, 
whatever  may  be  the  effect  of  the  agreement,  according  to  any 
understanding  which  can  fairly  be  applied  to  the  subject-matter, 
must  it  not  be  treated  as  being  collateral  ?     There  are  two  agree- 
ments here,   if  they  may  so  be  called, — the  note  set  forth  in  the 
declaration  and  the  agreement  set  forth  in  the  plea.     Those  two 
^agreements,  in  one  sense,  are  inconsistent  with  each  other ;  but       [  *62i  ] 
may  they  stand  together,  and  can  you  best  give  effect  to  the  inten- 
tions of  the  parties  by  construing  the  one  as  operating  in  restraint 
of  the  other,  or  as  creating  distinct  and  independent  obligations  ? 
It  appears  to  me  that  you  will  best  give  effect  to  the  intention  of 
the  parties  by  construing  them  as  independent  of  each  other.     The 
plaintiffs,  by  that  agreement,  would  subject  themselves,  should  they 
fail  in  the  performance  of  it,  to  such  damages  as  the  parties  with 
whom  they  contracted  might  jointly  sustain.     Damages  could  not 
be  assessed  in  regard  to  several  respective  injuries  to  the  several 
individuals ;  it  must  be  one  joint  assessment  of  damages  sustained 
by  the  whole.     It  was  also  the  intention  of  the  parties  that  all  with 
whom  the  plaintiffs  contracted  should  be  parties  to  enforce  the 
agreement  so  made,  the  agreement  to  be  enforced  according  to  the 
ordinary  rules  of  law,  which  would  require  all  the   contracting 
parties  to  be  before  the  Court.    Will  it  or  not  correspond  with  that 
intention  to  allow  one  to  enforce  it  without  the  concurrence  of  the 
others  ?    Does  the  mode  of  enforcing  it  vary  the  right  ?     This  plea 
is  an  attempted  enforcement  of  that  agreement  by  one  contracting 
party  without  the  others.    What  is  the  effect  of  that  ?    Why,  it  is 
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Salmon  to  give  to  the  defendant  a  benefit  and  an  advantage  in  respect  of  an 
WsBB.  injury  or  damage  by  the  plaintiffs ;  not  which  is  necessarily  an 
injury  or  damage  applying  to  the  whole  of  the  contracting  parties, 
but  to  one  only,  and  therefore  giving  a  different  effect  to  the  agree- 
ment than  that  which  by  law  properly  belongs  to  it.  The  agreement 
and  the  note  may  well  stand  together ;  and,  as  it  appears  to  me,  the 
intention  of  the  parties  to  the  agreement  will  be  best  effected  by 
allowing  them  to  stand  together;  that  is  to  say,  you  leave  the 
plaintiffs  to  enforce  the  payment  of  the  note ;  you  leave  them  to 
[  *522  ]  enforce  the  performance  of  that  entire  contract  to  ^which  the 
plaintiffs  and  the  defendant  were  alone  parties,  and  you  leave  the 
parties  to  the  agreement  to  enforce  that  agreement  by  commen- 
surate damages,  if  a  breach  of  the  agreement  should  take  place.  It 
seems  to  me,  therefore,  that  you  best  adhere  to  the  general  rule  of 
law  by  holding  that  those  parties  only  can  enforce  the  agreement, 
by  any  mode,  who  were  the  parties  to  it ;  and  not  that  one  distin- 
guished from  the  others  should  have  the  power  so  to  do,  especially 
when  the  consequences  of  that  are  consequences  enuring  only  to 
the  benefit  of  one,  and  not  to  the  benefit  of  all.  It  seems  to  me, 
therefore,  that  this  opinion,  which  has  been  delivered,  corresponds 
with  the  judgment  of  the  Court  of  Queen's  Bench. 

My  Lords,  the  defendant  may  rely  upon  the  statement  in  Qie 
latter  part  of  the  plea,  which  is  a  strong  fact,  and  well  calculated  to 
arrest  attention ;  but  I  own  that,  on  a  deliberate  consideration  of 
the  matter,  it  does  not  appear  to  me  essentially  to  vary  it.  What 
is  the  latter  part  of  the  plea  ?  It  is,  "  That  the  plaintiffs  accepted 
and  received  the  note  upon  the  terms  and  conditions  of  the  agree- 
ment." That  appears  to  me  only  equivalent  to  what  would  be 
expressed  by  '*  without  prejudice  to  the  agreement ;  "  that  is,  they 
recognise  the  existence  of  the  agreement, — they  take  the  note 
subject  to  the  agreement.  But  how  subject  ?  Subject  to  its  being 
enforced  according  to  law;  that  mode  to  be,  by  all  the  parties 
consenting  to  the  enforcement,  and  all  recovering  damages  com- 
mensurate with  the  joint  injury.  I  therefore  think  that  the  latter 
part  of  the  plea  does  nothing  more  than  import  that  the  note  was 
not  taken  with  the  view  of  affecting  in  any  respect  the  validity  of 
that  agreement ;  and  I  think,  as  I  before  stated,  that  your  Lordships 
will  best  effectuate  the  intention  of  the  parties  by  holding  that  it  is 
not  competent  to  the  defendant  to  set  up  this  plea  in  bar  of  the 
[  *623  ]  form  of  action  set  forth  in  the  declaration,  but  ^leaving  him, 
together  with  the  persons  who  joined  with  him  in  the  making  of 
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that  contract,  to  recover  such  compensation  as  it  was  the  object  of 
the  parties  should  be  recovered  when  they  made  the  agreement ; 
namely,  the  damages  sustained  by  all. 

It  appears  to  me,  therefore,  that  the  opinion  of  the  majority  of 
the  learned  Judges  is  that  upon  which  your  Lordships  ought  to 
act ;  and,  with  that  respect  which  is  due  to  the  learned  Judge  who 
differs  from  them,  your  Lordships,  acting  upon  those  principles 
which  are  perfectly  well  recognised,  will  affirm  this  judgment.  I 
think  the  case  of  Wetherdl  v.  Langston  (1),  cited  in  the  argument  in 
the  Court  of  Queen*s  Bench  (2),  as  your  Lordships  may  be  aware, 
perfectly  recognises  the  principle,  that  a  contract  made  with  several 
parties  cannot  be  severally  treated.  I  therefore  propose  to  your 
Lordships  that  the  present  judgment  should  be  affirmed. 

Lord  Brougham  : 

I  entirely  agree  with  my  noble  and  learned  friend.    I  consider, 

upon  the  grounds  stated  in  argument  in  the  Court  of  Exchequer 

Chamber,  from  which  this  record  comes,  that  the  opinion  of  the 

learned   Judges  ought    to  be  adhered   to.      I   have  the  greatest 

possible  respect  for  the  dissentient  opinion  of  my  honourable  and 

learned  friend  Mr.  Justice  Eble  ;   but,  upon  the  whole,  I  think 

we  ought  to  act  in  accordance  with  the  view  which  is  adopted  by 

the  great  majority  of  the  learned  Judges;  and  I  do  not  see  any 

necessary  discrepancy  between  them  and  the  judgment  of  the 

Court  of  Queen's  Bench. 

Judgment  for  the  defendant  in  error. 


Salmom 

e. 
Wrbb. 


DE  BEATJVOIR  v.  DE  BEAUVOIR  (8). 

(3  H.  L.  C.  524—564.) 

Where  real  and  personal  estates  are  settled  together  hy  will  upon  a  series 
of  limitations  applicable  only  to  real  estate  with  power  to  the  trustees  to 
invest  the  personal  estate  in  real  estate,  the  purchased  real  estate  to  be  sub- 
ject to  the  same  limitations  as  the  other  real  estate,  and  in  default  of  the 
prior  limitations  there  is  an  ultimate  limitation  (which  takes  effect)  of  the 
whole  settled  property  to  the  testator's  own  right  heirs,  the  personal  estate 
will  doTolve  thereunder  with  the  real  estate  upon  the  testator's  heir-at-law. 

This  was  an  appeal  against  a  decree  of  Vice-chancellor  Wigram, 
made  in  a  suit  instituted  to  obtain   a  declaration  of  the   true 
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construction  of  the  will  of  the  late  Reverend  Peter  Beauvoir,  of 
Downham  Hall,  in  the  county  of  *E8sex.  The  appellant  was  the 
personal  representative  of  the  testator's  sole  next  of  kin,  and  the 
respondent  the  testator's  heir-at-law. 

The  will,  which  appeared  to  have  been  drawn  by  the  testator 
without  professional  assistance,  bore  date  the  27th  day  of  July, 
1800.  After  giving,  in  the  ordinary  form,  pecuniary  legacies  to 
several  individuals,  the  testator  gave  a  sum  of  6,000Z.  in  the  4  per 
Cents,  to  his  godson  R.  P.  Whish,  half  of  the  interest  of  which  was 
to  be  expended  in  his  maintenance  and  education,  and  the  other 
half,  with  the  principal,  to  be  paid  over  to  him  when  he  should 
arrive  at  twenty-one ;  but  if  the  said  R.  P.  Whish  should  die  before 
twenty-one,  then  the  said  6,000Z.  were  given  to  **  Martin  Whish  and 
Richard  Benyoji,  and  their  heirs,"  during  the  life  of  Harriet  Whish, 
and  for  her  separate  use,  with  a  power  of  appointment.  The  will 
then  proceeded  thus :  "  And  whereas  I  am  seised  in  fee-simple  of 
divers  freehold  manors  or  reputed  manors,  messuages,  lands,  tene- 
ments, rents,  and  hereditaments,  situate,  &c.,  and  of  a  leasehold 
estate  in,  &c.,  and  also  of  a  copyhold  estate  situate,  &c.,  which  I 
have  surrendered  to  the  use  of  my  will :  And  also  of  freehold  estates 
in  Essex,  and  of  large  sums  in  the  funds  of  England:  Now  T  do 
hereby  give  and  devise,  after  my  just  debts  and  funeral  expenses 
and  legacies  are  paid,  which  I  order  to  be  paid  out  of  my  personal 
estate,  all  my  estates  in  the  funds  of  England,  and  all  my  said 
manors,  or  reputed  manors,  messuages,  lands,  tenements,  tithes, 
rents,  hereditaments,  and  premises,  both  freehold,  leasehold,  and 
copyhold,  and  what  other  kind  and  nature  soever,  and  wheresoever 
situate  in  the  kingdom  of  Great  Britain,  and  whereof  I  have  power 
to  dispose,  and  all  my  estate,  right,  title,  and  interest  therein,  in 
possession,  reversion,  or  otherwise  howsoever,  with  their  and  every 
of  their  rights,  members,  and  appurtenances,  anto  Edward  Benyon, 
second  son  of  the  *late  Richard  Benyon,  of  Englefield  House,  in 
the  county  of  Berkshire,  and  his  assigns,  for  and  during  the  term 
of  his  natural  life,  without  impeachment  of  waste ;  and  from  and 
after  the  determination  of  that  estate,  I  give  and  devise  the  same  to 
Richard  Benyon,  of  Englefield,  in  the  county  of  Berkshire,  and 
Martin  Whish,  of  Berners  Street,  in  the  county  of  Middlesex,  and 
their  heirs,  during  the  life  of  the  said  Edward  Benyon,  in  trust  to 
preserve  the  contingent  remainders  hereinafter  limited  from  being 
prevented,  defeated,  or  destroyed,  and  for  that  purpose  to  make 
entries  and  biing  actions^  as  occasion  sh^U  be  or  require ;  in  trust, 
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nevertheless,  to  permit  and  suffer  the  said  Edward  Benyon  and  his 

assigns  to  receive  and  take  the  rents  and  profits  thereof  daring  his 

life  ;  and  from  and  after  the  decease  of  the  said  Edward  Benyon,  I 

give  and  devise  the  same  to  the  first,  second,  third,  fourth,  fifth,  and 

every  the  son  and  sons  of  the  body  of  the  said  Edward  Benyon 

lawfully  to  be  begotten,  severally,  successively,  and  respectively, 

one  after  another,  in  order  and  course  as  they  shall  be  in  priority 

of  birth  and  seniority  of  age ;  and  the  several  and  respective  heirs 

male  of  the  several  and  respective  body  and  bodies  of  all  and  every 

such  son  and  sons  lawfully  issuing,  the  elder  of  such  sons,  and  the 

heirs  male  of  the  body  lawfully  issuing,  to  be  always  preferred  and 

to  take  before  the  younger  of  such  sons  and  the  heirs  male  of  his 

and  their  body  and  bodies  lawfully  issuing."     There  was  a  similar 

gift,   with  like  limitations,  to  Charles  Benyon,  the  third  son  of 

Bichard  Benyon,  of  Englefield,  and  then  the  will  proceeded  thus : 

"And  for  default  of  such  issue,  I  give  and  devise  the  same  to 

Bichard  Benyon  (the  respondent),  eldest  son  of  the  late  Bichard 

Benyon,  of  Englefield,  in  the  county  of  Berkshire,  and  his  assigns, 

for  and  during  the  term  of  his  natural  life,  without  impeachment 

of  waste.    And  from  and  after  the  determination  of  that  estate, 

*I  give  and  devise  the  same  to  the  said  Martin  Whish  and  his 

heirs,  during  the  life  of  the  said  Bichard  Benyon,  in  trust,  by  the 

ways  and  means  aforesaid  to  preserve  the  contingent  remainders, 

but,  nevertheless,  to  permit  and  suffer  the  said  Bichard  Benyon 

and  his  assigns  to  receive  and  take  the  rents,  issues,  and  profits 

thereof  during  his  life.    And  from  and  after  the  decease  of  the  said 

Bichard  Benjon,  I  give  and  devise  the  same  to  the  first,  second, 

third,  fourth,  fifth,  and  all  and  every  other  the  son  and  sons  of  the 

body  of  the  said  Bichard  Benyon  lawfully  to  be  begotten,  severally, 

successively,  and  respectively,  one  after  another,  in   order  and 

course  as  they,  and  every  of  them,  shall  be  in  priority  of  birth  and 

seniority  of  age,  and  the  several  and  respective  heirs  male  of  the 

body,  several  and  respective  body  and  bodies,  of  all  and  every  such 

son  and  sons  lawfully  issuing;  the  elder  of  such  sons,  and  the 

heirs  male  of  his  body  lawfully  issuing,  to  be  always  preferred  and 

to  take  before  the  younger  of  such  sons,  and  the  heirs  male  of  his 

and  their  body  and  bodies  lawfully  issuing ;  and  for  default  of  such 

issue,  I  give  and  devise  the  same  to  my  own  right  heirs  for  ever." 

The  will  then  gave  certain  powers  of  leasing,  and  some  additional 

legacies,  and  appointed  the  respondent  and  Martin  Whish  executors, 

and  concluded  in  the  following  words :  "  And  I  do  give  a  power  to 
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my  said  trnstees,  with  the  consent  of  the  person  who  may  be  in 
possession  and  entitled  to  the  profits  thereof,  to  lay  oat  and  invest 
the  residue  and  surplus  of  my  said  personal  estate  in  the  purchase 
or  purchases  of  freehold  messuages,  lands,  tenements,  and  heredita- 
ments, within  that  part  of  Great  Britain  called  England,  and  to 
settle  and  convey  the  same,  when  purchased,  to,  for,  upon,  and 
subject  to  such  and  so  many  of  the  uses,  estates,  trusts,  powers, 
provisoes,  and  limitations,  hereinbefore  limited,  created,  and 
declared,  of  and  concerning  my  said  manors  or  reputed  manors, 
messuages,  *lands,  tenements,  rents,  hereditaments,  and  premises, 
devised  by  this  my  last  will,  as  shall  be  then  existing  undeter- 
mined, or  capable  of  taking  effect,  and  to  and  for  no  other  estate, 
use,  trust,  or  purpose  whatsoever." 

Edward  Benyon  and  Charles  Benyon,  the  first  tenants  for  life 
named  in  the  testator's  will,  departed  this  life  without  issue,  in  his 
lifetime. 

The  testator  died  in  September,  1821,  leaving  the  respondent  his 
heir-at-law,  and  the  last  in  succession  of  the  devisees  under  (he 
will,  him  surviving.     The  respondent  is  a  widower  without  issue. 

The  next  of  kin  of  the  testator  at  the  time  of  his  death  was 
Mrs.  Mary  McDougall,  who  afterwards  became  the  wife  of  the 
appellant,  then  John  Edmond  Brown,  Esq.  (subsequently  Sir 
John  E.  Brown,  Bart.),  and  who  has  since  assumed  the  name  of 
De  Beauvoir,  and  is  her  personal  representative. 

On  the  6th  March,  1846,  the  appellant  filed  his  bill  in  the  Court 
of  Chancery,  by  which,  after  stating  the  facts  above  set  forth,  he 
charged  that,  according  to  the  true  construction  of  the  will,  the 
appellant  was  entitled  under  the  final  limitation  in  favour  of  the 
testator's  right  heirs  in  remainder  expectant,  on  the  death  of  the 
respondent  without  leaving  any  son,  to  all  the  testator's  personal 
estate  and  effects  which  are  comprised  in  and  affected  by  that 
limitation ;  but  that  the  respondent  alleged  that,  according  to  the 
true  construction  of  the  will,  the  whole  of  the  personal  estate 
would,  in  the  event  of  his  death  without  leaving  any  son,  belong 
absolutely  to  him  as  heir-at-law  of  the  testator,  that  even  if  the 
appellant  had  any  interest  in  any  part  of  the  testator's  personal 
estate,  he  had  ceased  to  have  such  interest,  inasmuch  as  the  whole 
of  such  personal  estate  had,  by  virtue  of  the  power  for  that  purpose 
contained  in  the  will,  been  invested  in  the  purchase  of  real  estates, 
whereby  it  had  ceased  to  be  personal  estate,  and  became  real 
estate,  and  *as  such  would  pass  to  the  testator's  right  heirs  in  the 
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event  of  (he  death  of  the  respondent  without  leaving  issue  male ; 
and  the  bill  charged  the  contrary  thereof  to  be  the  truth,  and 
alleged  that  a  large  part  of  the  personal  estate  remained  unin- 
▼estedy  and  that  the  other  part  had  been  invested  by  the  respondent 
in  his  character  of  heir-at-law  or  as  tenant  for  life  under  the  will, 
and  not  in  his  character  of  surviving  trustee  thereunder,  and  that 
BQch  investment  would  not  alter  the  nature  of  the  property,  which 
would  still  continue  personal  estate.  The  bill  prayed  a  declaration 
of  the  trusts  of  the  will  in  favour  of  the  plaintiff's  right  as 
representing  the  testator's  sole  next  of  kin. 

The  respondent  demurred  for  want  of  equity,  and  by  an  order  of 
the  Vicb-Ghancellob  of  England,  of  April  21,  1846,  the  demurrer 
was  allowed. 

The  appellant  appealed  against  the  order  allowing  the  demurrer. 

3Ir.  R6U  and  Mr.  Malins  (Mr.  Giffard  was  with  them),  for  the 
appellant : 

*  *  Where  there  is  any  ingredient  of  descent  in  the  transmis- 
sion or  devolution  of  property,  whether  real  or  personal,  the  nature 
of  the  property  must  govern  the  devolution,  unless  the  contrary 
intention  appears.    •     •     « 

Then  what  is  the  meaning  of  the  word  ''  heirs  "  in  this  will  ?  It 
comes  after  a  series  of  limitations,  in  which  the  testator  settled  the 
property  in  strict  succession,  for  the  purpose  of  what  was  evidently 
his  favourite  object, — that  of  founding  a  family.  When  making 
those  limitations,  he  hoped  that  they  would  take  effect,  and  he  had 
no  intention  to  benefit  his  own  right  heirs  at  that  time.  Bichard 
Benyon  was  his  heir-at-law,  he  was  persona  designata,  he  was  put 
the  third  in  the  series  of  limitations,  which  shows  that  the  testator 
had  an  intention  distinct  from  that  of  benefiting  his  heir  by 
descent ;  and  then,  though  the  testator  knew  of  daughters  existing, 
he  made  no  limitations  as  to  them,  but  having  kept  the  property  as 
long  as  he  could  in  the  male  line  of  the  Benyons,  he  did  suppose  it 
possible  that  his  great  object  might  fail,  and  then  he  made  this 
•devise  to  his  "  own  right  heirs."  ♦  *  It  cannot  be  contended 
that  the  word  *'  heirs  "  is  an  inflexibly  technical  word,  especially 
when  it  is  applied,  as  it  is  here,  to  a  mixed  gift  of  real  and  personal 
estate.  This  argument  for  a  popular  construction  of  the  word  does 
not  give  a  double  meaning  to  it,  but  simply  makes  it  applicable 
according  to  the  nature  of  the  property  to  which  it  is  applied,  as  if 
the  testator  bad  added,  "  entitled  in  due  course  of  succession."  *  *  * 
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Considerable  stress  was  laid  in  the  Court  below  on  the  power 
given  to  the  trustees  to  lay  out,  with  the  consent  of  the  tenant  for 
life,  the  surplus  of  the  personal  estate  in  the  purchase  of  land ;  but 
that  is  of  no  importance,  for  the  trustees  of  themselves  would  have 
had  no  power  to  lay  it  all  out.  It  was  necessary  to  give  them  such 
a  power.  Suppose  that  power  had  been,  which  it  was  not,  exercised, 
the  conversion  of  personalty  into  realty  would  not  have  affected  the 
true  construction  of  the  will.  The  conversion  would  have  been  a 
conversion  merely  for  the  purposes  of  the  will.  The  testator 
intended  to  benefit  a  particular  individual  for  the  time ;  but  if  that 
special  object  should  fail,  he  intended  to  let  his  successors  take  the 
property.  If  the  money  had  not  been  invested  in  the  purchase  of 
land,  his  personal  representative,  and  not  his  heir,  would  have 
been  entitled  to  it.  The  power  was  a  mere  authority  to  invest,  the 
better  to  provide  for  this  family,  which  the  testator  hoped  to  create 
out  of  that  of  the  Benyons.  [They  cited  Gwynne  v.  Muddock  (i), 
Mounsey  v.  Blamire  (2),  where  Sir  J.  Leach,  in  giving  judgment, 
referred  to  Vaux  v.  Henderson  (a),  where  the  legacy  was  "to  A., 
and  failing  him  by  decease  before  me,  to  his  heirs  ;  "  and  remarked, 
that  "  where  the  word  *  heir '  is  used  to  denote  succession,  there  it 
may  well  be  understood  to  mean  such  person  or  persons  as  would 
legally  succeed  to  the  property,  according  to  its  nature  and  quality." 
They  also  cited  Pyot  v.  Pyot  (4),  Ware  v.  Roxvland{b)^  and  other  cases.] 

Here  the  testator  had  a  particular  object,  to  the  accomplish- 
ment of  which  he  devoted,  in  the  first  instance,  all  his  property ; 
but  he  foresaw  that  that  object  might  fail :  and  then,  feeling  that 
the  great  purpose  he  had  in  view  would  be  defeated,  he  became 
indifferent  to  any  special  appropriation  of  his  personal  estate,  and 
gave  his  property,  in  the  ordinary  way,  among  his  relations.  He 
did  not  give  it  to  any  particular  individual,  but  to  his  "  own  right 
heirs,"  a  phrase  which  must  be  considered  to  mean  such  persons 
as  would  take  this  particular  kind  of  property,  had  he  left  it  without 
any  specific  directions  whatever.  His  favourite  object  having 
failed,  he  let  the  law  take  its  course  with  respect  to  this  property. 

Mr.  Bethell  and  Mr.  Lee  {Mi\  Erskine  was  with  them),  for  the 
respondent,  [cited  Birtwhisile  v.  Vardill  (6)  as  to  the 
meaning  of  the  expression  "  right  heirs  "] : 

There  are  in  this  will  two  intentions,  which  run  together,  and 

(1)  9  E.  E.  327  (14  Ves.  488).         (4)  1  Vee.  Sen.  335. 

(2)  28  R  E.  133  (4  Euas.  384).        (6)  78  E.  E.  228  (2  Ph.  635). 

(3)  21  E.  E.  193  (1  J.  &  W.  388,  «.).    (6)  51  E.  E.  139  (2  CI.  &  Fin.  571). 
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must  govern  the  construction  of  it.  As  to  these,  it  is  clear,  first, 
that  the  real  and  personal  estates  accompany  each  other  under  the 
special  devises  to  the  Benjons,  being  blended  together,  going  under 
the  same  course  of  limitations,  and  being  intended  to  be  enjoyed 
by  one  and  the  same  person.  If  so,  how  is  it  possible  to  say  that, 
when  yoa  have  run  down  the  chain  of  limitations  till  you  have 
arrived  at  the  devise  to  the  right  heirs,  the  estate  is  then  to  be 
severed,  the  intentions  of  the  testator  disregarded,  the  land  to  be 
given  to  the  heir-at-law,  and  the  personalty  to  be  distributed? 
[They  referred  to  and  distinguished  some  of  the  cases  which  had 
been  cited.] 

The  proposition  that  the  word  **heir,"  in  a  gift  of  personal 
property,  must  mean  the  heir  according  to  the  quality  of  the  property, 
cannot  be  supported.  A  devise,  either  of  gavelkind  lands,  or  of 
lands  in  borough  English,  to  heirs,  without  more,  will  carry  those 
lands  to  the  heir-at-law :  Viner's  Abridgment  (i).  *  *  In 
Motmsey  v.  Blamire  (2),  where  personal  property  was  given,  the 
nature  of  the  property  did  not  determine  the  person  who  was  to 
take,  nor  did  it  in  PleydeU  v.  Pleydell  (s).  In  the  latter  case,  as  in 
Danvers  v.  Lord  Clarendon  (4),  the  property  was  personal,  and  yet 
the  heir,  and  not  the  executor,  was  decreed  to  take.     *     *     ♦ 

The  intention  of  the  testator  must  regulate  the  application  of  the 
fond,  if  that  intention  can  be  ascertained.  Here  it  is  plain  that 
the  intention  was,  that  the  realty  and  personalty  should  go  together  ; 
and  that  being  so,  the  words  ^'  right  heirs  "  must  receive  their  strict 
legal  construction. 

Mr.  Rolt,  in  reply : 

♦  ♦  Some  of  the  personal  property  here  remains  unconverted. 
But  suppose  the  whole  of  it  had  been  converted,  the  conversion 
could  only  have  been  for  certain  purposes ;  and  it  would  remain 
subject  to  the  contingency  of  the  failure  of  the  persons  to 
whom  it  was  first  given  for  those  purposes ;  and  on  such  failure 
would  go  to  the  testator's  **  right  heirs,"  who  in  such  a  case  must 
be  those  to  whom  the  law  would  give  his  personal  property.  The 
Courts  cannot  alter  nor  extend  the  purposes  for  which  the  conversion 
was  ordered  to  be  made. 

[Other  cases  cited  by  counsel  are  referred  to  in  the  following 

judgment:] 

(1)  Tit.  Heir,  Q.  0,  pi.  1,  pi.  8 ;  see  (2)  28  B.  R.  133  (4  Rubs.  384). 

Garland  v.  Beverley  (1878)  9  Ch.  D.  (3)  1  P.  Wms.  748. 

213,  47  L.  J.  Ch.  7il,  38  L.  T.  911.  (4)  1  Vern.  35. 
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The  Lord  Chancellob: 

My  Lords,  the  property  at  stake  in  this  case  is  of  so  large  an 
amount,  that  if  I  could  entertain  any  doubt  upon  the  question  of 
law  which  is  now  to  be  decided,  I  should  certainly  recommend  your 
Lordships  to  adjourn  the  further  consideration  of  the  case,  in  order 
to  give  time  to  consider  it.  The  case  has  been  remarkably  well 
argued  at  the  Bar,  both  upon  authority  and  upon  principle ;  and 
the  party  who  fails  will  have  the  satisfaction  of  knowing  that 
nothing  has  escaped  the  attention,  zeal,  and  knowledge  of  the 
learned  counsel  at  the  Bar  in  advocating  his  interests. 

The  question  before  your  Lordships  must  be  decided,  *firsty  upon 
the  intention  of  the  testator  as  it  may  be  collected  upon  the  face  of 
the  will,  without  reference  to  any  rule  of  law ;  and  then  we  must 
apply  the  rules  of  law  to  the  intention  thus  collected,  in  order  to 
see  whether  we  are  at  liberty,  according  to  the  principles  of  law,  to 
carry  that  intention  into  effect. 

With  respect  to  the  intention  of  the  testator,  taking  the  whole 
will  together,  I  think  it  impossible  to  entertain  any  reasonable 
doubt.  It  is  undoubtedly  a  singular  will.  It  is  written  by  the 
testator  himself.  Not  being  a  lawyer,  he  confounded  the  meanings 
which  the  law  attaches  to  certain  words.  He  does  not  dispose 
fegularly,  and  by  apt  words,  of  all  his  property ;  and  yet,  when 
we  refer  to  the  various  limitations  which  he  introduces, — limitations 
requiring  the  utmost  accuracy  in  point  of  law,  there  is  not  a  single 
fault  to  be  found  with  the  strict  correctness  of  expression  applicable 
to  each.  I  should  suppose  that  he  had  had  a  previous  will  made 
for  him,  or  had  some  precedent  before  him  which  he  copied,  but 
which  did  not  happen  exactly  to  fit  his  purpose. 

There  has  been  much  contention  at  the  Bar  as  to  the  intention  or 
meaning  of  the  testator  in  certain  words  which  he  has  used.  In  the 
first  place,  there  is  a  disposition,  upon  the  face  of  the  will,  of  a 
certain  sum  of  4  per  Cent,  stock  ;  and  he  gives  that,  after  certain 
interests,  to  trustees  "  and  their  heirs,"  upon  certain  trusts,  during 
the  life  of  a  lady.  Now  this  has  been  argued  in  both  ways.  It  is 
said,  that  the  testator  must  have  known  the  consequence  of  law 
attaching  to  the  use  of  the  word  ''heirs; "  and  that,  therefore,  when 
he  used  it,  he  meant  those  who  would  take  personal  property, 
which  this  was,  in  succession.  But  that  assumes  what  I  think  we 
have  no  right  to  assume  with  reference  to  the  rest  of  the  will.  It  is 
perfectly  clear  that  that  limitation  to  trustees,  *"  and  their  heirs," 
would  carry  the  stock  in  question  to  their  personal  and  not  to  their 
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real  representatives.  That  requires  no  argument.  But  it  is  not  so 
elear  that  the  testator  did  not  use  those  words  from  his  insufficient 
knowledge  of  the  law.  The  persons  to  whom  the  property  passed 
under  this  expression  would  take  it  equally  as  trustees  or  executors. 
Whoever  took  it,  would  take  it  in  the  same  character,  and  impressed 
with  the  same  trusts ;  and  I  think  the  rest  of  the  will  shows  that 
this  testator  supposed  that  he  could  dispose  of  that  property  to  the 
heirs  of  the  persons  named ;  and  so  no  doubt  he  could,  if  he  had 
used  apt  words  for  the  purpose.  There  would  have  been  no  difficulty 
in  substituting,  as  regards  the  personal  estate,  the  real  heirs  of  the 
trustees.  It  only  required  apt  words  to  effect  that  purpose.  The 
order  of  succession  would  have  been  broken,  and  the  persons  to  be 
trustees  after  the  death  of  those  who  were  named  would  be,  not 
their  personal,  but  their  real  representatives. 

There  are  some  words  in  the  devise  of  all  his  estates  which  have 
not  been  much  adverted  to  at  the  Bar,  but  which  appear  to 
me  to  be  entitled  to  some  weight.  In  making  a  general  disposition 
of  that  property,  which  is  exceedingly  large,  he  gives  ''all  my 
estates  in  the  funds  of  England,  and  all  my  said  manors,"  &c. 
(His  Lordship  read  the  words  of  the  will)  (1).  Now  the  expression, 
''  all  my  estates  in  the  funds  of  England,"  is  a  singular  one.  It 
shows  that  the  testator  believed  that  even  in  disposing  of  those 
funds  he  was  disposing  of  something  which  was  equivalent  to  what 
is  technically  termed  estate ;  "my  estates,''  not  his  interest,  but  his 
"  estates  in  the  funds  of  England  ; "  and  how  is  that  followed  up  ? 
He  disposes  of  the  estates  in  the  funds  of  England  along  with  all 
his  *real  estates,  thus  particularly  enumerated,  every  description  of 
property  being  enumerated,  to  the  strictest  uses,  and  in  the  strictest 
settlement  in  which  any  property  could  possibly  be  devised  by  the 
most  accurate  and  consummate  lawyer.  No  lawyer  can  deny,  after 
reading  the  words  of  this  will,  that  the  testator,  having  large  sums 
in  the  funds,  treated  them  as  estate,  as  real  property,  to  go  in 
saccession  to  the  tenants  for  life,  with  strict  remainder  to  their 
issue  in  tail  male  successively.  Now  we  know  that  his  disposition 
would  have  been  disappointed,  because  the  law  does  not  permit  such 
limitations  of  personal  estate.  The  first  person  who  became  the 
tenant  in  tail  would  have  taken  the  property.  That  was  not  his 
intention;  that  would  have  been  against  his  intention;  but  the 
law  would  have  been  too  strong  for  him.  But  that  has  no  effect 
upon  the  operation  of  the  will,  when  we  are  asking  what  his 
(1)  Ante,  pp.  192—194. 
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meaning  was.  His  intention,  even  as  respects  his  funded  property, 
was,  that  the  sons  of  sons  should  take  in  succession  as  tenants  in 
tail  male,  one  after  the  other,  so  as  to  exhaust  the  whole  male  line. 
Each  person  was  to  take  the  whole  property  as  real  estate ;  and  it 
is  perfectly  manifest  that  he  did  not  know  the  difference.  Then,  at 
the  close  of  all,  comes  that  limitation  which  has  been  so  much 
observed  on,  and  upon  which  the  case  turns.  In  default  of  issue  of 
the  last  person, — issue  male,  it  will  be  recollected, — he  says, "  I  give 
and  devise  the  same ;  "  that  is,  the  whole  property  of  both  sorts, 
"  to  my  own  right  heirs  for  life." 

At  the  end  of  this  will  there  is  a  power  which  has  properly  been 
commented  on  at  your  Lordships'  Bar.  It  is  the  power  to  the 
trustees,  *'  with  the  consent  of  the  person  who  may  be  in  possession 
and  entitled  to  the  profit  thereof,"  to  invest  the  residue  and  surplus 
of  the  personal  estate  in  the  purchase  of  freeholds  in  England,  and 
to  convey  the  same  *to  such  uses,  &c.,  as  had  been  declared  con- 
cerning his  manors  devised  by  his  will,  as  should  be  "then  existing, 
undetermined,  or  capable  of  taking  effect,  and  for  no  other  use  or 
purpose  whatsoever."  Now  on  the  one  side  it  has  been  contended 
that  this  is  an  absolute  power  which  must  be  exercised,  and  that 
the  effect  is  at  once  to  convert  the  personal  property  into  real  pro- 
perty, to  impress  that  property  with  a  real  character,  and  to  dedicate 
it  to  those  uses  to  which  the  real  property  is  dedicated,  so  that  upon 
that  alone  the  case  must  be  decided ;  an  argument  which,  if  well 
founded,  would  put  an  end  to  the  case  of  the  appellant. 

That  is  a  view  in  which  I  do  not  concur.  I  think  no  authority 
has  been  cited,  and  I  am  not  aware  of  any  authority  which  carries 
a  power  of  this  sort  to  that  extent.  Cowley  v.  Hartstonge  (l),  and 
the  other  cases  which  have  been  alluded  to,  certainly  do  not 
authorize  your  Lordships  to  say  that  this  was  ai^  absolute  con- 
version. Take  that  very  case  which  was  before  this  House.  There 
was,  in  point  of  fact,  a  power,  or  it  may  rather  be  called  a  trust,  to 
invest  the  property  either  in  real  estate  or  upon  personal  security. 
The  trust  never  was  exercised.  This  House  did  not  say  that  the 
trustees  could  not  have  exercised,  but  they  never  did  exercise  the 
discretion  thus  reposed  in  them ;  and  therefore  it  was  held  that 
this  House,  sitting  as  a  court  of  equity,  would  exercise  the 
discretion  which  they  had  failed  to  exercise,  and  that  as  the  whole 
course  of  limitation  showed  that  the  property  was  intended  to  go  in 
the  way  in  which  the  real  estate  should  go,  the  discretion  must  be 

(1)  14  E.  E.  86  (I  Dow,  361). 
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considered  as  restricted,  and  the  power  must  be  exercised  in 
directing  the  property  to  go  according  to  that  destination.  So  far 
that  case  is,  no  doubt,  an  important  authority  bearing  upon  this 
question  :  but  I  am  not  prepared  to  advise  your  Lordships  to  decide 
that  the  power  here  is  an  absolute  conversion. 

But  then  it  is  said  on  the  other  side,  that  even  if  that  power  had 
been  exercised,  considering  it  as  a  power  which  it  was  not 
absolutely  imperative  to  exercise,  the  estates  which  had  been  pur- 
chased with  the  funded  property  would  still  have  gone  according 
to  the  construction  of  the  will  contended  for  by  the  appellant, 
namely,  to  the  next  of  kin.  The  learned  counsel  seems,  when 
addressing  to  your  Lordships  that  argument,  to  have  lost  sight  for 
a  moment  of  the  words  of  the  power.  It  is  impossible  to  read  this 
power  without  seeing  that  the  uses  which  are  referred  to  are  the 
uses  of  the  real  estate,  and  not  the  uses  of  the  funded  property,  and 
as  the  funded  property  was  itself  to  be  exhausted  in  the  very 
purchases  which  are  supposed  to  have  been  made,  it  was  no  longer 
necessary  to  consider  the  uses  of  that  property ;  but,  in  the  state  of 
things  which  we  are  now  supposing,  namely,  that  there  had  been 
an  exercise  of  the  power,  the  property  would  be  converted  into  real 
estate,  and  the  real  estate  is,  by  the  express  direction  of  this  part  of 
the  will,  to  go  to  the  same  uses  as  his  ''reputed  manors,  lands, 
hereditaments,"  and  so  on,  ending  with  the  word  ''premises."  The 
word  "premises"  at  the  end  cannot  vary  the  true  construction,  if 
he  had  already  disposed  of  the  whole  funded  property  and  con- 
verted it  into  real  estate.  I  am  clearly  of  opinion,  therefore,  upon 
that  portion  of  the  will,  that  if  the  power  had  been  exercised,  the 
property  would  have  become  real  estate,  and  would  have  descended 
with  the  rest  of  the  real  estate  to  the  heir-at-law. 

Now,  your  Lordships  have  heard  a  very  ingenious  argument  on 
the  part  of  the  appellant,  in  order  to  persuade  you  to  stop  at  the 
last  limitation  to  the  issue  male  of  the  tenants  for  life,  and  to 
consider,  not,  as  was  imputed  to  the  learned  counsel,  that  there  was 
no  disposition  on  the  face  of  the  will,  but  to  consider  the  actual 
disposition  which  is  upon  the  face  ♦of  the  will  as  amounting  to 
this:  "My  property, — real  and  personal, — when  those  several  lines 
have  failed  for  which  I  have  thus  particularly  provided,  shall  go  in 
succession  according  to  law,  that  is,  the  real  portion  of  it  shall 
descend  to  the  heir-at-law,  and  the  personal  portion  shall  go  to  the 
next  of  kin."  In  order  to  maintain  that  proposition,  it  was  said 
that,  whenever  there  is  an  ingredient  of  descent,  particularly  in  a 
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case  of  this  sort,  it  is  impossible  that  the  law  should  not  take  this 
course.  I  am  not  aware  of  any  authority  for  that.  The  question 
is  simply  this  in  every  case,  is  the  person  described,  described  as 
^'persona  designata^*'  or  not?  Upon  the  failure  of  the  branches 
here  named,  supposing  a  descent  of  the  real  property  to  take  place, 
it  would  of  course  go  to  the  person  who  was  then  heir-at-law. 
Nobody  can  dispute  that  proposition.  He  would  take,  no  doubt,  by 
hifii  better  title,  supposing  even  he  had  been  intended  to  take  under 
the  will ;  but  it  would  vest  in  that  person  who,  at  the  death  of  the  tes- 
tator, was  his  heir-at-law.  It  is  very  true  that,  by  the  law  of  descent, 
the  reversion  would  travel,  as  it  were,  till  it  was  stopped  by  some  act, 
so  as  to  vest  for  the  time  being  in  the  heir  of  the  testator.  But 
that  does  not  affect  the  question  which  we  have  now  to  consider. 
That  question  is,  Who  is  the  person  to  take  ?  Till  you  ascertain 
who  that  person  is,  the  only  remaining  question  is.  Did  this  testator, 
or  not,  mean  that  the  same  persons  who  took  the  real  estate  should 
take  the  personal  estate?  It  does  not  matter  whether  he  is 
described  as  right  heir,  or  whether  he  belongs  to  the  class  of  legal  right 
heirs,  if  he  is  the  person  and  the  only  person  who  can  take,  supposing 
the  real  and  personal  property  are  to  go  together  as  a  blended  fund. 
The  moment  you  ascertain  that  the  heir-at-law,  at  the  death  of  the 
testator,  is  the  person  entitled  to  the  real  estate,  you  ascertain  at  the 
same  moment,  assuming  the  intention,  that  the  same  person  is  to 
*take  the  personal  estate  SkS  persona  designata.  There  is  no  difficulty, 
therefore,  in  applying  the  rule,  if  you  ascertain  the  intention. 

Now  let  us  look  at  the  intention.  The  will  deals  with  the  whole 
of  the  vast  funded  property,  which  is  called  in  this  case,  and  with 
some  propriety,  if  its  amount  only  is  considered,  his  "estates  in 
the  funds."  It  treats  them  as  a  great  property,  as  they  are. 
The  testator  follows  up  that  immediately  by  speaking  of  his 
''manors,  reputed  manors,"  in  the  usual  terms.  He  then  disposes 
of  the  property,  for  life,  to  certain  persons  in  succession,  to  their 
sons,  and  the  issue  male  of  those  sons,  and  so  on  in  succession, 
providing  for  the  male  branch,  and  only  for  that  branch.  Does  he 
make  any  distinction?  Does  he  entertain  any  doubt  that  his 
estates  in  the  funds  will  go  precisely  in  the  same  way  as  his  real 
estates  ?  I  am  not  now  asking  how  they  will  go,  but  what  he  intended, 
as  his  intention  appears  upon  the  face  of  the  will.  I  can  entertain 
no  doubt  that  his  intention  was  that  the  personal  estate  should  go, 
and  his  belief  was  that  it  would  go,  precisely  in  the  same  manner 
as  his  real  estate  itself. 
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Bat  then  you  come  to  the  words,  ''in  default  of  issue ;"  when  all 

these  persons  had  ceased  to  live  for  whom  he  had  provided  in  this 

way.     He  had  not  exhausted  all  the  branches.    He  had  neither 

provided  for  the  daughters  of  sons,  nor  had  he  provided  for  the  sons 

of  daughters.    There  were  two  of  the  branches,  therefore,  of  those 

favoured  objects,  still  to  be  provided  for.    If  you  were  to  carry  out 

this  ultimate  limitation,   would  that  tend  to  any  provision  for 

them?    In  the  first  place,  it  would  enable  the  heir-at-law,  who 

was  himself  one  of  the  objects,  to  make  provision,  as  far  as  he 

thought  proper,  for  the  parties  for  whom  the  testator  himself  had 

not,  by  express  words,  provided.    I  see  a  continuing  intention  in 

the  testator's  mind.    He  describes  ^ultimately,  as  a  class,  his  right 

heirs.     His  right  heir  was  to  be  found  among  the  very  persons  for 

whom  he  before  had  made  special  provision  about  the  real  estate. 

The  personal  estates  can  only  be  taken  away  in  order  not  to  carry 

the  two  descriptions  of  property  to  the  same  persons.    Is  there  any 

magic  in  the  words  which  shall  compel  your  Lordships  to  say  that 

the  same  words  shall  not  have  the  same  construction,  as  applied  to 

the  intended  object,  when  no  contrary  intention  is  expressed  ? 

It  is  said  that  the  effect  of  this  construction  will  be  to  give  to  the 
two  words  two  senses.  It  does  no  such  thing.  It  gives  to  the 
right  heir  two  descriptions  of  property,  but  in  one  sense.  The  fact 
that  the  testator's  right  heir  is  to  take  both  properties,  involves  no 
difference  of  sense  at  all.  One  class  of  this  property  he  does  not 
take  in  the  character  of  right  heir,  but,  being  the  right  heir, 
he  takes  it  as  a  gift  under  this  will.  It  is  perfectly  clear  that,  if 
the  personal  property  is  given  to  him  expressly,  he  will  take  it. 
The  words  are  not  used  in  two  senses,  but  they  are  used  in  one  sense, 
to  carry  both  properties  according  to  the  intention.  When  the  law, 
either  by  its  own  force,  or  in  pursuance  of  the  intention  of  the 
testator,  to  be  collected  from  the  will,  carries  the  property  under 
those  words  to  the  same  person,  there  are  not  two  senses  put  upon 
the  same  words,  but  the  right  heir  takes  both  properties ;  whereas 
only  one  of  those  properties  would  necessarily  devolve  upon  him ; 
both  would  not,  unless  the  testator  had  so  expressly  directed. 

In  the  other  view  of  the  case,  if  you  suppose  the  construction  to  be, 
*'I  mean  my  property,  after  those  limitations,  to  go  in  a  state  of  suc- 
cession," there  is  then  a  division.  It  is  one  declaration,  but 
it  involves  a  division  of  the  property,  because  the  succession  would 
turn  out  to  be,  that  the  real  estate  would  go  to  the  heir,  and  the 
personal  estate  to  the  personal  representatives. 
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Upon  the  whole  will,  therefore,  I  cannot  entertain  any  donbt  that  the 
intention  of  the  testator,  if  the  law  would  allow  that  intention  to  be 
carried  into  effect,  was  to  make  this  a  blended  property ;  to  give  to  it 
the  character  of  real  estate,  and,  as  regards  the  disposition  of  it, 
whether  in  the  one  character  or  the  other,  to  give  it  to  the  same 
person  in  reversion,  precisely  as  he  had  given  it  to  the  same  persons 
in  possession  in  the  different  limitations  which  he  had  introduced,  and 
which  were  not  so  properly  applicable  to  it  as  in  the  case  of  this  gift  of 
the  reversion  to  the  person  who  filled  the  character  of  his  right  heir. 

The  power  to  invest  the  property,  I  consider,  greatly  aids  this 
construction.  I  do  not  construe,  and  I  advise  your  Lordships  not 
to  construe,  the  power  to  convert  as  amounting  to  an  absolute 
conversion.  It  is  not  necessary  that  we  should  do  so;  but  still,  I 
consider  the  power,  which  is  here  made  subject  to  the  usual  check 
of  the  consent  of  the  tenant  for  life,  to  be  a  clear  indication  of  the 
intention  of  the  testator  to  treat  these  blended  estates  in  the  same 
manner  as  he  has  treated  his  real  estates ;  and  it  leaves  no  doubt 
upon  my  mind  as  to  what  was  the  intention  of  this  testator. 

Then  the  question  arises,  are  we  at  liberty  by  law  to  give  effect 
to  that  intention  ?  I  am  not  aware  of  a  single  case  which  militates 
against  such  a  construction.  No  such  case  has  been  cited.  I  have 
diligently  attended  to  everything  which  has  been  quoted  at  the 
Bar,  and  I  am  sure  nothing  has  been  omitted  that  could  have  been 
brought  forward  ;  but  I  know  of  no  case  which  forbids  the  construc- 
tion for  which  the  respondent  contends.  All  that  the  appellant 
has  been  able  to  do  is,  to  endeavour  to  qualify  the  decisions,  and 
to  refer  them  to  certain  particular  grounds ;  but  there  is  no 
authority  whatever  for  his  contention.  The  authorities  on  the 
other  side  are  numerous;  and  though  *they  may  be  cavilled  at 
and  partly  explained  away,  yet  in  all  (whether  the  gift  is  immediate 
or  in  remainder,  whether  it  is  of  personal  estate  or  of  a  mixed 
fund  of  real  and  personal  estate)  the  question  simply  is,  whether 
there  is  such  a  description  on  the  face  of  the  will  as  amounts  to  a 
d^signatio  persona,  and  enables  you  to  give  to  a  person,  not  filling 
the  character  in  which  he  would  be  entitled  to  take  it  by  law,  the 
property  which  the  testator  has  bequeathed  to  him. 

Take  those  cases  which  refer  to  possession.  Tlie  case  which  has 
been  so  often  referred  to,  Monnsey  v.  Blaniire  (i),  was  a  very  simple 
case.  The  testator  gives  '*  to  my  heir "  4,000Z.  That  is  in 
possession;  that  is  immediate.    No  doubt,  if  that  case  had  to  be 

(1)  28  B.  E.  133  (4  Buss.  384). 
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argaed  at  the  Bar  of  your  Lordships'  House,  we  should  be  told  that, 
it  could  not  mean  the  heir ;  it  was  personal  estate,  and  it  must  be 
intended  to  go  to  the  executors.  But  there  is  nothing  to  prevent 
your  giving  to  your  heir,  even  by  that  description,  if  it  suflSciently 
designates  him  as  the  party  who  is  to  take  it,  any  sum  of  money 
you  think  fit,  or  the  whole  of  your  personal  estate.  The  Master  of 
THE  Bolls,  who  decided  that  case,  referred  in  a  later  case  (i)  to  his 
previous  decision,  and  said  that  he  still  adhered  to  it.  What 
created  a  little  difficulty  in  that  case  was,  that  there  were  coheirs ; 
bat  that  was  held  to  make  no  difference ;  coheirs  take  under  that 
single  description  of  "heir;  "  which  shows  that  the  word  "heir  " 
was  not  used  in  that  restricted  sense  in  which  giving  to  an  heir  has 
been  sometimes  held  to  give  a  property  by  purchase. 

If  you  refer  to  the  other  cases,  relating  to  gifts  in  remainder,  the 
case  in  Sheppard's  Touchstone  (2),  which  is  the  first  case,  is  quite 
decisive.  That  was  a  gift  of  a  leasehold  ^estate  in  remainder  to 
the  heir  of  J.  S.,  after  the  death  of  J.  S.,  to  whom  it  was  first  given. 
Now,  in  point  of  law,  there  can  be  no  heir  to  personal  estate,  which 
leasehold  estate  is  ;  and  therefore,  though  the  words  would  operate 
to  give  it  to  the  real  representative,  still  they  could  not  preserve 
their  strict  legal  meaning.  We  are  sometimes  forced  to  affix  a 
meaning  to  the  word  "  heir  *'  which  does  not  properly  belong  to  it ; 
and  after  the  life  estate,  it  was  there  held  that  the  heir  and  the 
executor  of  the  heir  should  take  it. 

The  case  of  Danvers  v.  Lord  Clarendon  (3)  is  precisely  to  the 
same  effect,  and  was  decided  on  exactly  the  same  principles,  which 
indeed  admit  of  no  doubt. 

The  case  of  HoUoway  v.  Holhtvay  (4),  which  is  entirely  confined 
to  personal  estate,  is  entitled,  certainly,  to  very  great  attention, 
in  consequence  of  the  high  authority  of  the  learned  Judge  by  whom 
it  was  decided ;  but  I  cannot  help  thinking  that  Lord  Alvanley 
did  not  give  to  the  words  of  that  will  all  the  weight  which  they 
deserved.  I  think,  if  they  had  been  fully  brought  to  his  view,  he 
would  not  have  entertained  the  doubt  which  he  expressed.  In  that 
case  the  direction  in  the  will  was,  that  the  trustees  were  to  pay 
5,000Z.  to  such  child  or  children  as  his  daughter  Hindes  should 
leave  at  the  time  of  her  decease,  in  such  shares  and  proportions  as 
she  should  think  proper  to  give  the  same ;  and  in  case  she  died 


db 

Bkauvoib 

r. 

Db 

•  Bbauvoib. 


[  'SSS  ] 


(1)  Oittingi  v.  McDermoU,  39  E.  R 
139  (2  My.  &  K.  69). 

(2)  P.  446. 


(3)  1  Vem.  35. 

(4)  6  E.  E.  81  (5  Vea.  399). 


206 


1852.    H.  L.    8  H.  L.  C.  555—557. 


[B.R. 


Bbauvoir 

V, 

De 
Bbauvoib. 


[  •sse  ] 


[557] 


leaving  no  children,  then  the  sum'of  1,000{.,  part  of  the  5,0001.,  in 
trust  for  the  executors,  administrators,  or  assigns  of  his  danp:hter 
Hindes,  "  and  as  to  the  4,000Z.,  residue  of  the  5,000^.,  in  trust  for 
such  person  or  persons  as  shall  be  my  heir  or  heirs-at-law."  Now 
observe  the  different  mode  in  which  the  5,000/.  are  disposed  of  in 
remainder.  One  thousand  pounds  are  given  in  trust  for  the 
executors,  administrators,  and  assigns  of  his  daughter,  in  regular 
strict  words  applicable  to  the  property ;  the  *other  4,000Z.  in  trust 
for  such  person  or  persons  as  should  be  his  own  heir  or  heirs-at-law. 
The  distinction,  therefore,  which  the  testator  drew,  shows  in  what 
senses  he  used  the  different  words,  and  I  should  have  thought  it 
could  have  left  no  doubt  upon  the  mind  of  the  Court  that  the 
4,0002.  were  to  go  to  the  heir  or  heirs-at-law.  Now  it  is  singular, 
that  although  Lord  Alvanley  was  glad  to  escape  from  deciding 
that,  yet  the  declaration  was  of  no  value  in  the  decision  of  the  case, 
because  the  same  person  happened  to  fill  both  relations ;  but  it  is 
of  value  as  showing  what  Lord  Alvanley's  real  opinion  was ;  for 
the  declaration  was  that  the  heir-at-law,  not  the  next  of  kin,  took 
it.  Upon  that  case,  therefore,  as  far  as  it  goes,  I  think  the  obser- 
vation which  was  made  by  Sir  John  Leach,  in  Waite  v.  Templer  (i),  is 
correct :  "  The  Court  did  not  decide  that '  heirs '  meant  next  of  kin." 
That  case,  therefore,  as  far  as  it  goes,  is  consistent  with  the  others. 

The  case  of  Pleydell  v.  Pleydell(2)  is  precisely  of  the  same  nature. 
Sir  Joseph  Jekyll  originally  decided  that  case.  When  it  came 
before  Lord  Macclesfield,  he  did  not  say  a  word  against  the 
decision  itself,  but  merely  observed  that  the  proper  time  had  not 
arrived  to  ascertain  up  to  what  period  the  heir-at-law  must  be  living 
in  order  to  take.  Of  course,  therefore,  that  case  is  an  authority 
the  same  way. 

The  only  authority  I  know  of  for  the  other  view  of  the  question 
is  Evans  v.  Salt{s).  We  have  all  much  respect  for  the  noble  Lord 
by  whom  that  case  was  decided.  I  will  not  enter  into  a  discussion 
upon  it.  It  is  a  very  short  case.  It  came  on  upon  petition.  It 
will  not  be  considered,  and  I  think  in  fairness  to  the  noble  Lord 
himself,  it  would  not  be  right  to  consider  it,  as  a  case  which  is  to 
be  put  in  competition  with  others  upon  this  important  question. 

Then  as  regards  those  cases  which  have  been  referred  to  which 
were  decided  by  the  noble  Lord  now  present  (Lord  Brougham), 
when  he  held  the  Great  Seal,  no  exception  can  be  taken  to  them. 

(1)  29  B.  B.  161  (2  Sim.  Ml).  (3)  63  B.  B.  76  (6  Beav.  266). 

(2)  1  P.  Wms.  748. 
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In  GiUings  v.  McDermott  (i)  there  was  a  gift  over  to  prevent  a  lapse. 
The  argnment  was  a  very  fair  one,  that  as  the  property  in  one  case 
would  have  gone  to  the  party  absolutely,  and  from  him  to  his  per- 
sonal representatives,  so,  when  the  testator  spoke  there,  by  way  of 
sabstitation,  of  the  heir  of  the  body,  it  was  understood  that  he 
meant  the  same  person  who  would  have  taken  after  him  in  case 
there  had  been  a  lapse. 

There  was  a  case  of  TVaite  v.  Templer  (2),  in  which  the  gift  being 
to  T.  P.,  or  to  his  heirs,  executors,  administrators,  and  assigns,  and 
T.  P.,  dying  in  the  testator's  lifetime,  it  was  held  that  the  bequest 
was  void  for  uncertainty.  I  cannot  say  that  I  concur  in  that  view, 
but  it  is  no  authority  in  favour  of  the  appellant  in  this  case. 

As  far,  therefore,  as  the  authorities  go  with  respect  to  personal 
estate,  whether  the  gift  be  an  immediate  gift,  or  whether  it  be  a 
gift  in  remainder,  the  cases  appear  to  me  to  be  uniform, — to  give 
to  the  words  the  sense  which  the  testator  himself  has  impressed 
upon  them, — that  if  he  has  given  to  the  heir,  though  the  heir 
would  not  by  law  be  the  person  to  take  that  property,  he  is  the 
person  who  takes  as  persona  designata.  It  is  impossible  to  lay 
down  any  other  rule  of  construction. 

Then  we  come  to  the  mixed  cases.  I  quite  agree  that  as  to  them 
the  argnment  is  still  stronger  against  the  appellant,  for  if  the  law 
18  settled  when  you  can  collect  the  intention,  as  regards  personal 
estate,  the  argument  that  it  is  so  must,  afortioriy  have  more  opera- 
tion when  you  come  to  blended  property,  consisting  of  real  and 
personal  estate;  for  as  to  so  much  of  the  property  which 
Gonsists  of  real  estate  there  can  *be  no  doubt  or  question,  but  that 
the  person  who  is  described  as  "  heir  "  is  intended  to  take  in  that 
character.  You  therefore  at  once,  in  speaking  of  ''  heir,'*  impress 
opon  the  gift,  or  upon  him  who  is  to  take  it,  his  own  proper 
character, — that  of  heir.  When  you  are  dealing,  therefore,  with 
the  same  disposition,  though  of  another  part  of  the  property,  you 
are  relieved  from  the  difficulty  which  you  labour  under  in  the  more 
naked  case  of  personal  property,  and  having  found  that  the  testator 
meant  what  he  has  expressed  as  regards  that  portion  which  is  real 
property,  you  may  more  readily  infer  the  same  intention  as  regards 
the  other  portion  of  the  same  gift  depending  upon  the  same  words, 
and  you  therefore  allow  the  whole  disposition  the  same  operation  as 
yon  would  give  to  it  if  it  had  been  confined  to  real  estate  alone. 

The  authorities  here  again  are  perfectly  conclusive  as  far  as  they 

(1)  59  B.  E.  139  (2  Uj.  &  K.  69).  (2)  29  B.  B.  161  (2  Sim.  624), 
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go.  There  is  nothing  on  the  other  side.  In  Swaine  v.  Burton  (i) 
there  is  a  decision  of  Lord  Eldon  ;  but  it  must  be  recollected  that 
in  that  case  there  was  leasehold  as  well  as  freehold  estate,  and  Lord 
Eldon  there  held  that  the  heirs  took  as  purchasers  on  account  of 
the  manner  in  which  the  property  was  given.  He  says  (2) :  "  This 
is  not  merely  a  devise  of  freehold  estate,  but  a  disposition  of  lease- 
hold, freehold,  and  copyhold  lands.  There  is  no  doubt  that  the 
leasehold  estate,  in  equity,  would  be  taken  by  them  as  purchasers.'* 
He  had  no  doubt,  therefore,  that  where,  by  the  intention,  you  find 
that  the  heirs  were  to  take  as  purchasers  of  the  leasehold,  the 
freehold  estate  would  go  to  them  in  like  manner. 

In  another  case  before  the  same  learned  Judge,  Wright  v. 
Atkyns  (3),  he  says  that  it  is  very  difficult  to  give  a  ^divided  con- 
struction. Your  Lordships  will  recollect  that  that  was  a  devise 
of  leaseholds,  with  freehold  of  inheritance  "  to  my  family.'* 
Sir  William  Grant  decided  that  "  family  "  there  meant  the  head  of 
the  family ;  and  therefore  the  heir  ultimately  took  the  property  as 
being  the  head  of  the  family.  That  decision  was  not  sustained  in 
this  House,  though  it  was  not  absolutely  reversed.  But  declarations 
were  made  in  that  case,  which  have  always  been  taken  notice  of 
whenever  it  has  been  discussed,  giving  to  the  person  who  was  made 
tenant  in  fee  in  the  first  instance,  all  the  rights  of  property  during 
her  life,  whatever  might  be  the  destination  of  the  property  after 
her  death.  Lord  Eldon  says,  **  I  must  know  that  fact,  in  order  to 
determine  what,  if  the  subject  is  real  estate  only,  designates  the 
heir  at  the  death  of  the  devisor,  or  such  person  as  shall  be  heir  at 
the  death  of  the  first  taker,  and  what  is  to  be  the  construction  of  it 
as  to  a  mixed  fund,  in  the  absence  of  all  decision,  except  that  the 
same  words  are  to  be  construed  differently  with  reference  to  the 
different  estates,  an  intention  which  it  is  extremely  difficult  to 
attribute  to  the  testator."  In  that  case,  therefore,  which  was  a 
simple  devise  of  all  the  property  **  to  my  family,"  Lord  Eldon 
thought  it  was  very  difficult  to  collect  a  different  intention,  and  to 
attribute  to  the  testator  an  intent  to  give  the  real  estate  one  way 
and  the  personal  estate  another. 

The  case  of  Forster  v.  Sieira  (4)  has  some  bearing  upon  the 
question ;  but  the  gift  there  was  to  the  heirs  on  the  part  of  the 
mother ;  that  could  not  be,  properly  speaking,  a  gift  to  the  testator's 


(1)  15  Ve8.  365.  Ves.  299). 

(2)  15  Ves.  371.  (4)  4  Ves. 

(3)  13  R.  R.   199  (17  Ves,  255;  19 


766. 


VOL.  Lmvni.]  1852.    H.  L.     8  H.  L.  C.  559—561. 


209 


heirs.  Paternal  heirs  would  be  excluded,  although  heirs  on  the 
part  of  the  mother  had  failed ;  but  that  only  shows  that  the  words 
are  sufficient,  which  nobody  can  doubt,  to  show  the  sense  in  which 
you  are  to  apply  them. 

This  brings  us  to  the  case  of  Gwynne  v.  Muddock  (i),  which  has 
been  very  often  mentioned.  The  testator  gave  *to  his  daughter  all 
his  real  and  personal  estate,  goods,  cattle,  and  so  on,  ''  but  not 
to  diminish,  nor  commit  no  waste  on  the  lands ;  and  my  nighest 
heir-at-law  to  enjoy  the  same  after  her  death."  No  doubt  it  was 
the  ''  nighest  heir-at-law ;  "  but  still  the  person  so  designated  was 
to  enjoy  the  property  after  the  death  of  the  daughter.  It  was  rather 
surprising  to  find  both  sides  of  the  Bar  making  use  of  the  judgment 
of  the  Mastbb  op  the  Rolls.  The  judgment  in  Givynne  v.  Muddock 
is  very  decisive  as  regards  this  question.  His  Honour  says:  "I 
have  not  found  any  case  directly  applicable,  but  there  is  no  doubt 
the  heir-at-law,  properly  and  technically  speaking,  may  take  per- 
sonal property  bequeathed  to  him  by  that  description.  It  is  always 
a  question  of  intention  what  the  testator  means  by  the  use  of  such 
description.  Where  two  descriptions  of  property  are  given  together 
in  one  mass,  then  the  difficulty  arises  who  is  meant ;  for  both  the 
next  of  kin  and  the  heir  cannot  take,  unless  this  construction  can  be 
made,  reddendo  singula  singulis^  that  the  next  of  kin  shall  take  the 
personal  estate,  and  the  heir-at-law  the  real  estate.  But  in  this 
case  the  testator  could  not  mean  that,  for  he  blends  all  the  real  and 
personal  estate  together;  and  after  the  death  of  Ann  Williams, 
directs  that  his  nighest  heir-at-law  shall  enjoy  the  same.  As  both 
are  to  be  enjoyed  together,  it  is  absolutely  necessary  for  the  Court 
to  say  who  shall  enjoy  both.  It  would  be  contrary  to  the  intention 
to  divide  them ;  and  it  would  be  contrary  to  the  words  to  give  the 
whole  to  the  next  of  kin."  Now  that  judgment  depends  upon  this; 
the  intention  of  the  testator  was  to  make  a  common  fund,  and  not 
to  divide  the  fund  into  two  parts,  those  divided  parts  going  to 
different  persons.  I  think  it  is  the  same  here.  I  have  already  sub- 
mitted to  your  Lordships  that  the  true  construction  of  this  will  is 
that  the  property  should  all  go  together,  and  I  see  nothing  whatever 
upon  the  face  of  it  to  authorize  your  Lordships  to  *say  that  that 
intention  ceases  with  the  termination  of  issue  male,  and  that  then 
the  property  is  to  go,  the  real  estate  in  one  way  and  the  personal 
estate  in  another. 

I  confess  I  should  almost  have  expected  that  the  case  of  BoydeU 
(I)  9  E.  B.  327  (14  Ves.  488). 
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V.  Golightly  (i)  would  have  been  impeached  in  point  of  law.     That 
would  have  been  a  very  fair  line  of  argument,  because   it    was 
decided  by  the  same  Judge  who  decided  this  case,  and  upon   the 
same  principles ;  and  because  the  intention  of  this  appeal  was  to 
bring  before  the  House  the  question  of  law  as  affecting  both  that 
case  and  the  present.    But  that  was  not  done.    It  is  said  that 
it  is  altogether  a  different  case  from  this.    It  appears  to  me  that  no 
two  cases,  upon  principle,  can  be  more  alike.     Boydell  v.  Golightly^ 
in  some  respects,  is  not  so  strong  a  case  as  this.     The  testator  there 
gives  real  estate  to  certain  uses,  in  strict  settlement  to  right  heirs, 
and  so  on.    He  then  gives  personal  estate  to  the  same  uses.     But 
it  is  said  in  the  argument,  not  denying  the  authority  of  the  case, 
that  already,  by  the  force  of  the  limitations,  he  has  shown  that  he 
means  his  right  heir  to  take  that  property,  and  that  he  will  take 
that  property ;  and  that  the  intention  being  so,  you  must  construe 
the  gift  of  the  personal  estate  as  a  gift  to  exactly  the  same  person. 
But  can  there  be  such  a  distinction  as  this, — that  if  that  which  is  to 
be  done,  taking  the  two  classes  separately,  will  have  the  operation 
which  is  contended  for  and  admitted  there,  it  will  not  have  that 
effect  where  the  two  properties  are  blended  together,  as  in  this  case? 
My  opinion  is,  that  the  argument  for  the  division  is  stronger  in  the 
case  of  Boydell  v.  Golightly,  where  there  are  separate  gifts,  than  it 
is  in  this  case,  where  there  is  but  one,  and  a  blended  gift. 

The  operation,  therefore,  of  this  gift  of  the  two  properties  to  the 
same  persons,  is  to  vest  this  property,  according  to  the  decision  of 
the  Court  below,  in  the  person  who  *filled  the  character  of  heir  at 
the  death  of  the  testator.  I  should  therefore  propose  to  your 
Lordships,  if  my  noble  and  learned  friend,  whose  assistance  the 
House  has  had  on  this  occasion,  should  concur  with  me,  that  this 
decision  should  be  affirmed. 


Lord  Brougham: 

My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend, 
that  there  is  no  reasonable  doubt  to  be  entertained  upon  the  con- 
struction of  this  will.  If  we  had  had  a  doubt,  we  should  unques- 
tionably have  taken  time  to  look  into  the  case  more  fully,  for  the 
purpose  of  removing  any  such  doubt ;  and  we  should  also,  in  all 
probability,  have  had  recourse  to  the  practice  which,  for  upwards  of 
twenty  years  past,  has  been  pursued  in  your  Lordships'  House,  of 
giving  our  judgments  in  writing.  But  as  there  is  no  reasonable 
(1)  65  R  E.  597  (14  Sim.  327). 
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doubt  apon  the  present  occasion,  I  agree  with  my  noble  and  learned 
friend,  that  we  shall  do  well  to  proceed  at  once  to  affirm  the 
judgment  of  the  Court  below. 

My  Lords,  the  only  part  of  the  case  upon  which  I  had  anj  doubt 
was  the  second  part ;  namely,  that  with  respect  to  the  conversion. 
Bat  if  I  agree  with  the  YiCB-CHANCBLLoa  upon  that  point,  it  must 
only  strengthen  my  opinion  in  favour  of  the  construction  which 
carries  the  estate  to  the  same  persons  in  respect  of  personalty  and 
in  respect  of  realty,  and  which  makes  that  which  was  in  the  con- 
templation of  the  testator  more  clear  to  support  such  a  construction. 
1  consider  that,  if  we  were  to  agree  with  the  Yigb-Ghangellob 
entirely  upon  that  point,  it  would  only  be  an  additional  argument 
in  favour  of  the  affirmance  of  his  decision ;  but  if  we  differ  from 
him  in  that  respect,  1  think  there  is  quite  sufficient  in  the  other 
parts  of  this  case  to  justify  us,  and  to  call  upon  us  to  affirm  the 
judgment  below. 

My  Lords,  the  part  of  the  case  upon  which  I  think  I  differ  most 
from  the  Court  below,  is  the  observation  which  is  made  on  the 
meaning  of  the  word  **  premises."  His  Honour  says,  ''  These  are 
the  words  by  which  he  has  described  his  freehold  estates  in  that 
part  of  his  will  where  he  devises  them,  and  to  those  words  he  adds 
the  word  '  premises.'  Now  what  are  *  premises.'  Why,  some  of 
them  are  leasehold  estate,  some  of  them  copyhold  estate,  and  some 
of  tiiem  personal  estate."  And  then  he  goes  on  to  argue  upon  it. 
If  your  Lordships  will  only  look  at  the  will,  it  is  perfectly  impossible 
that  the  word  *'  premises  "  can  be  used  as  referring  to  anything 
except  the  real  estate,  and  that  which  savours  of  realty, — leasehold 
estates.  In  the  part  of  the  will  in  which  he  says,  ''  all  my  estates 
in  the  funds  of  England,"— there  he  stops, — "and  all  my  said 
manors,  or  reputed  manors,  messuages,  lands,  tenements,  tithes, 
rents,  hereditaments,  and  premises,  both  freehold,  leasehold,  and 
copyhold,  and  whatever  kind  and  nature  soever,  and  wheresoever 
situate."  He  pauses  at  the  end  of  "  all  my  estates  in  the  funds  of 
England."  That  applies  to  his  personalty.  He  means  upon  this 
part  of  the  will  that  ''premises"  should  only  refer  to  the  last 
antecedent ;  namely,  the  realty.  But  what  makes  that  clear  is  the 
power  to  demise  the  property :  ''  Provided  always,  and  it  shall  and 
may  be  lawful  to  and  for  the  several  persons,  when  and  as  they 
shall  respectively  become  tenants  in  possession  of  the  said  manors, 
messuages,  lands,  tenements,  tithes,  rents,  hereditaments,  and 
premises,  to  them  respectively  limited  as  aforesaid,  by  indenture  or 
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indentures,  under  their  respective  hands  and  seals,  to  demise,"  &c. 
And  then  he  afterwards  uses  the  words,  ''  possession  of  the  said 
premises  situated  in  Shoreditch,  in  the  county  of  Middlesex ;  "  and 
BO  on.  It  is  perfectly  clear  that  he  uses  the  word  "premises  "  here 
in  a  restricted  sense,  and  not  in  a  ^sense  to  cover  all  the  preceding 
words,  which  would  include  personalty,  his  estate  in  the  funds  as 
well  as  his  real  property.  Therefore,  upon  this  ground,  as  well  as 
upon  others,  with  which  I  need  not  trouble  your  Lordships,  I  enter- 
tain some  doubt  upon  the  part  of  his  Honour's  judgment  which 
refers  to  the  power  of  conversion.  But  independently  of  that 
doubt,  which  only  strengthens  the  argument  for  the  respondent, 
even  supposing  we  differ  from  his  Honour  with  respect  to  the 
power  of  conversion,  there  appears  to  be  quite  enough  to  justify  the 
decision  which  was  come  to  by  the  Court  below. 

The  Lord  Chancellor: 

This  is  not  a  case  in  which  the  House  is  inclined  to  give  costs. 
The  appeal  will  be  dismissed  without  costs. 

Ch'der  appealed  against  affirmed,  without  costs. 
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BIRCH  V.  JOY  AND  Others  (1). 

(3  H.  L.  C.  565—604.) 

It  is  a  general  rule  of  equity,  that  if  a  purchaser  is  in  possession  of  an 
estate,  receiving  the  rents,  he  is  liable  to  pay  the  purchase-money,  and  that 
the  purchase-money  being  retained  by  him  will  carry  interest  to  be  paid  by 
him  to  the  seller.  An  agreement,  which  appears  to  prevent  the  application 
of  this  rule,  will  be  examined  in  a  court  of  equity,  by  its  aid,  and  will  or 
will  not  be  enforced,  according  to  circumstances. 

In  such  case,  if  the  parties  have  fixed  the  execution  of  the  conveyance  as 
the  time  from  which  iiitei-est  is  to  run,  the  postponement  of  that  execution 
will  not  deprive  a  vendor  of  his  right  to  claim  intermediate  interest  even 
though  he  may  be  partly  responsible  for  the  delay. 

William  Colhoun,  of  Wretham,  in  the  county  of  Norfolk,  deceased  (2), 
was  the  owner  of  certain  estates  known  as  the  Wretham  estates, 
partly  freehold  and  partly  held  under  renewable  leases  from  King's 
College,  Cambridge,  and  Eton  College.     The  manor  of    Thorpe 


(1)  Ballard  v.  ShuU  (1880)  15  Ch.  D. 
122,  49  L.  J.  Ch.  618,  43  L.  T.  173 ; 
Fletcher  v.  Lancashire  and  Yorkshire  By, 
Co,  [1902]  1  Ch.  901,  908,  71  L.  J.  Ch. 
590;  Bennett  v.  Stotie  [1903]  1  Ch.  509, 
525,  72  L.  J.  Ch.  240,  88  L.  T.  35,  C.A. 

(2)  in  the  course  of  the  very  long 
litigation    which    arose  in  this  case, 


many  of  the  parties  interested  died, 
and  many  bills  of  revivor  and  supple- 
ment were  filed.  It  has  not  been 
thought  necessary  to  make  more  than 
this  general  allusion  to  them,  but,  for 
the  sake  of  simplicity,  to  treat  the  suit 
as  if  it  had  continued  between  the 
original  parties. 
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Hall,  which  was  part  of  the  estates,  was  subject  to  a  mortgage,       biboh 
dated  October,  1791,  then  vested  in  Josiah  Holford,  for  securing         j^^^ 
12,OO0Z.  and  interest. 

In  March  and  May,  1800,  Colhoun,  in  consideration  of  two  sums 
of  2,000Z.  each,  created  two  annuities,  of  SOOL  each,  in  favour  of 
George  Joy,  subject  to  a  clause  for  re-purchase  on  giving  notice  as 
stated  in  the  annuity-deeds.  The  annuities  were  charged  on 
Thorpe  Hall,  subject  to  the  mortgage  to  Holford,  and  judgments 
were  entered  up  in  the  Court  of  Queen's  Bench  for  securing 
them. 

Colhoun  subsequently  created,  in  May,  1800,  certain  redeemable 
annuities,  which  came  to  be  vested  in  a  person  named  Wynch,  and 
in  July,  1810,  others,  which  came  to  be  vested  in  Sir  James 
Pulteney. 

On  the  22nd  February,  1812,  Colhoun  entered  into  an  agreement 
with  Wyrley  Birch  for  the  sale  to  him  of  all  the  said  estates  and 
premises. 

By  this  agreement  the  purchase-money  was  fixed  at  95,000Z.,  [  ses  ] 
**  to  be  paid  as  hereinafter  mentioned  ;  "  and  the  estates  were  to  be 
conveyed  free  from  all  incumbrances,  subject  to  a  like  exception. 
Colhoun  undertook  to  renew,  at  his  own  expense,  the  college  leases, 
or  to  allow  the  expense  of  such  renewals  to  be  deducted  out  of  that 
part  of  the  purchase-money  which  was  to  be  paid  at  Michaelmas, 
1812.  Abstracts  of  title  were  to  be  delivered  on  the  10th  of  April, 
1812.  Birch  agreed  to  pay  the  95,000Z.  in  the  following  manner. 
''  If  Colhoun  shall  convey  the  mansion-house,  the  hall-farm,  and 
part  of  the  college  lands  in  West  Wretham,  and  all  the  other  farms 
and  lands  in  mortgage  to  Sir  James  Pulteney,  and  also  assign  the 
college  lands  in  East  Wretham  to  Birch  (charged  nevertheless  with 
5,0001.  to  Messrs.  Wynch,  payable  in  three  years  from  Christmas 
now  last  past) ;  and  if  the  title  to  the  said  estate  shall  be  approved 
of  by  Birch,  then  Birch,  on  being  put  into  the  possession  of  the 
said  estates  in  mortgage  to  Pulteney  and  Messrs.  Wynch  and 
others  (subject  nevertheless,  as  to  the  latter,  to  the  mortgage  of 
5,000Z.),  shall  and  will  pay  the  sum  of  16,000Z.  on  the  24th  day  of 
June  next,  and  a  further  sum  of  4,000Z.  at  Michaelmas  next,  on 
Colhoun  putting  Birch  into  the  actual  possession  of  the  remainder 
of  the  said  estates,  and  conveying,  &c.  the  same  to  him,  his 
heirs,  <fec.,  free  from  all  incumbrances  (except  a  mortgage  for 
12,000Z.  to  Holford,  secured  upon  Thorpe  Farm  and  manor) ;  the 
further  sum  of  25,000Z.  on  the  25th  day  of  March,  1813;    the 
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BiROH  further  sam  of  16,600L  on  the  26th  March,  1816  ;  and  the  further 
Jot.  sum  of  16,6002.  on  the  26th  day  of  March,  1818 ;  which  respective 
sums,  together  with  the  incumbrances  of  12,000i.  and  6,000f.,make 
together  the  purchase-money  of  95,000i.  And  Birch  agrees  to 
grant  a  mortgage  to  Golhoun  of  all  the  said  estates  (subject  to  the 
[  ♦669  ]  mortgages  of  12,000Z.  and  5,000Z.),  *for  securing  the  three  last- 
mentioned  sums  of  26,000!.,  16,600Z.,  and  16,6002.,  at  the  respective 
times  aforesaid,  with  legal  interest  from  Michaelmas  next."  Unless 
Golhoun  should  procure  an  undertaking  in  writing  from  Holford 
not  to  call  for  his  mortgage-money  prior  to  Lady  Day,  1816,  Birch 
was  tojbe  at  liberty  to  discharge  the  same  out  of  the  instalment  of 
26,0002.  payable  at  Lady  Day,  1818 :  "  And  it  is  also  mutually 
agreed,  that  on  Birch  paying  the  sum  of  16,0002.  on  the  24th  day 
of  June  next,  he  shall  be  let  into  the  actual  occupation  of  the 
mansion-house,  buildings,  and  appurtenances  thereto  belonging; 
and  that  Golhoun  shall  continue  to  occupy  that  part  of  the  estate 
which  is  now  in  his  occupation,  and  take  the  profits  thereof  up  to 
Michaelmas  Day  following ;  and  that  up  to  Michaelmas  next  all 
taxes  and  other  outgoings  shall  be  paid  by  Golhoun,  who  shall  also 
allow  unto  Birch  legal  interest  on  the  sum  of  16,0002.  up  to  that 
time." 

Under  a  special  proviso  contained  in  the  agreement,  certain 
deductions  were  afterwards  made  in  the  amount  of  the  purchase- 
money,  which  was  reduced  to  90,6282.  10«.  8d. 

An  abstract  of  title  was,  in  April,  1812,  delivered  to  Birch. 
Objections  on  account  of  incumbrances  alleged  not  to  have  been 
communicated  to  Birch,  were  taken  to  it. 

The  sums  of  16,0002.  and  4,0002.  not  having  been  paid  in  June, 
and  at  Michaelmas,  1812,  a  further  agreement  was  come  to,  dated 
24th  October,  1812,  the  material  parts  of  which  were  the  following  : 
''  In  order  to  facilitate  the  completion  of  the  purchase  of  the 
Wretham  estates,  and  in  part  performance  thereof,  it  is  agreed 
that  Birch  shall  forthwith  advance  a  sufficient  sum  to  pay  the 
fines  for  the  renewal  of  the  East  and  West  Wretham  leases,  and 
shall  purchase  Wynch's  annuities,  amounting  together  to  about 
10,0002.  These  leases  and  Wynch's  annuities  shall  be  assigned  to 
[  •570  ]  Birch,  or  the  West  Wretham  lease  shall  be  *granted  to  Sir  J. 
Murray  (PuUeney's  representative),  under  such  arrangements  for 
the  security  of  the  money  advanced  by  Birch  for  the  renewal  of 
this  lease  as  shall  be  agreed  upon ;  Birch  shall  be  put  into  the 
immediate  actual  possession  of  Wretham  Hall,  and  all  the  lands, 
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farms,  and  cottages,  and  every  species  of  property  in  East  and  Biroh 
West  Wretham,  including  the  Thorpe  Hall  estate,  and  shall  be  Joy. 
entitled  to  the  rents  and  profits  of  such  of  the  estates  as  are  now 
tenanted  from  Michaelmas  last,  and  be  at  liberty  to  cut  down 
timber,  and  do  any  other  act  on  the  estate  he  may  consider  con- 
ducive to  the  improvement  thereof.  The  conveyances  and  other 
assorances  shall  be  prepared  and  executed  as  soon  as  the 
different  existing  difficulties  in  the  title  are  satisfactorily  removed, 
and  every  possible  exertion  shall  be  made  to  that  end.  The  interest 
of  the  remainder  of  the  purchase-money  shall  not  commence  till 
Lady  Day  next,  in  case  the  title  shall  be  perfected  and  the  con- 
veyances and  other  assurances  of  the  different  estates  are  executed 
by  that  time,  and  if  not,  then  the  interest  to  commence  upon  the 
execution  of  such  assurances;  and  in  consideration  thereof,  any 
claim  on  account  of  dilapidations  shall  be  waived  by  Birch,  except 
as  hereinafter  mentioned ;  under  these  arrangements  Birch  shall 
not  be  liable  to  Golhoun  or  any  other  person  for  any  rent ;  and  in 
case  he  is  called  upon  to  pay  Holford's  and  Murray's  interest,  and 
Joy's  annuity,  or  any  other  charges  affecting  the  estates,  the  East 
Wretham  lease  shall  be  a  security  in  his  hands  to  cover  such 
advances,  as  well  as  the  fines,  &c.  paid  by  him  to  renew  both  leases 
and  the  repurchase  of  Wynch's,  and  other  (specified)  annuities. 
In  the  event  of  it  being  found  impracticable  to  make  out  a  satis- 
factory title  to  Birch,  and  the  purchase  not  being  completed.  Birch 
shall  account  with  Golhoun  for  all  timber  which  he  may  have 
felled,  and  Golhoun  shall  make  an  allowance  to  *Birch  for  all  [  *57i  ] 
improvements  he  may  have  made  upon  the  estates."  There  was 
also  a  stipulation  that  if  certain  tenants  therein  mentioned  should 
be  liable  for  dilapidations,  they  should  pay  the  damages  to  Birch, 
and  he  was  to  pay  them  for  seeds,  turnips,  &c.  And  it  was  pro- 
vided that,  ''when  the  title  is  made  out,  and  the  requisite 
assurances  and  conveyances  are  ready  for  execution,  and  it  shall 
not  be  convenient  to  Birch  to  advance  a  sufficient  sum  to  discharge 
Murray's  mortgage,  in  such  case  Birch  shall  account  with  Golhoun 
for  the  interest  of  such  mortgage-money  from  such  period  up  to 
Lady  Day  next ;  and  it  being  uncertain  whether  it  will  be  in  the 
power  of  Golhoun  to  give  up  the  actual  possession  of  some  parts 
of  the  estates  to  Birch,  in  such  case  Golhoun  shall  allow  Birch 
what  shall  appear  to  be  the  difference  between  the  present  rents 
and  the  bond  fide  improved  rents;  and  it  is  agreed  that  nothing  in 
the  above  arrangements  shall  be  construed  to  alter  any  part  of  the 
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Birch  original  contract  for  the  sale  of  the  Wretham  estates,  except  as 
Joy.         herein  varied." 

Immediately  after  the  last-mentioned  agreement,  Birch  took 
possession  of  parts  of  the  estates  and  premises,  and  shortly  after- 
wards, in  the  year  1812,  took  possession  of  all  the  remainder,  and 
had  ever  since  been  in  possession  and  in  receipt  of  the  rents  and 
profits  in  all  respects  as  the  owner  thereof. 

On  the  16th  of  April,  1828,  Birch  caused  a  notice  in  writing  to  be 
left  at  the  house  of  Joy,  purporting  to  be  a  notice  nnder  the 
provisions  of  the  annuity-deeds  for  the  purpose  of  repurchasing  the 
annuities  granted  to  Joy. 

The  annuities  were  in  arrear,  and  Golhoun  was  also  indebted  to 
Joy  in  other  moneys,  to  the  amount  of  8,071Z.  8«.  lid. ;  and  in  order 
to  secure  the  payment  of  that  sum  and  interest,  Golhoun,  by  inden- 
ture dated  6th  April,  1824,  covenanted  and  agreed  with  Joy  that 
[  *572  ]  the  ^balance  of  the  purchase-money  and  interest  to  arise  by  sale  of 
the  property  so  contracted  to  be  purchased  by  Birch,  after  payment 
thereout  of  the  incumbrances  then  legally  afifecting  the  same  and 
secured  thereon,  and  also  that  the  premises  themselves  should,  till 
the  sale  thereof  should  be  completed,  severally  thenceforth  be 
charged  with  and  remain  as  a  security  to  Joy  for  the  sum  of 
8,071Z.  8s.  lid.  and  interest  at  5L  per  cent,  per  annum.  And  by 
the  indenture  he  assigned  to  Joy  all  the  balance  of  the  purchase- 
money  of  95,000/.  and  interest,  to  hold  the  same  upon  trust  for 
payment  of  the  debt  of  8,0712.  8$.  lid.  and  interest. 

Joy  had  thus  two  claims :  the  one,  a  charge  on  the  estates  under 
his  annuity-deeds;  and  the  other,  a  charge  under  the  last-men- 
tioned deed,  on  the  purchase-money  and  interest  to  be  paid  under 
the  agreements. 

On  the  25th  of  October,  1825,  Birch  filed  a  bill  against  Golhoun, 
and  against  Joy  and  other  parties  having  charges  on  the  estates,  in 
which  he  set  forth  the  agreements  of  February  and  October,  1812 ; 
that  he  had  been  put  into  possession  under  the  latter  agreement ; 
that  out  of  the  purchase-money  he  had  paid  off  various  charges 
and  incumbrances  to  a  considerable  amount ;  that  he  had  paid  Joy 
considerable  sums  in  respect  of  the  annuities;  that  notices  had 
been  given  to  repurchase  the  same,  on  the  5th  of  May,  1824 ;  that 
no  conveyance  of  the  annuities  had  been  executed  by  Joy,  nor  of 
the  estates  by  Golhoun,  and  that  there  were  other  charges  on  the 
estates  to  a  considerable  amount.  And  the  bill  prayed  for  specific 
performance  by  Golhoun,  alleging  that  Birch  was  willing  specifically 


VOL.  Lxxxvni.]  1851.     H.  L.     8  H.  L.  C.  572—674.  217 

to  perform  the  agreements  on  bis  part,  and  to  pay  the  residue,  if        Btboh 
any,  of  the  purchase-money,  after  paying  thereout  such  incum-         joy^ 
branees  affecting  the  estates  as  Birch  was  authorized  to  pay ;  and 
for  enabling  him  so  to  do,  that  the  priorities  of  these  incum- 
brances *raight  be  ascertained,  and  that  it  might  be  declared  that       [  *673  ] 
the  two  annuities  had  ceased  on  the  5th  of  May,  1824 ;  and  that  an 
account  might  be  taken  of  the  arrears  prior  to  that  day,  and  of  the 
costs,  and  that  on  the  payment  of  two  sums  of  2,0002.  each  to  Joy, 
the  annuities  might  be  reconveyed. 

The  defendants  severally  put  in  answers  to  this  bill,  and  the  cause 
was  heard  in  February,  1830,  before  the  Vicb-Chancbllor,  who 
made  a  decree,  by  which  it  was  declared  that  the  agreements  of 
February  and  October,  1812,  ought  to  be  specifically  performed, 
and  that  the  annuities  had  ceased  on  the  5th  of  May,  1824 ;  and  on 
payment  of  the  two  sums  of  2,0002.  each,  and  arrears,  a  reconveyance 
was  ordered ;  and  it  was  referred  to  the  Master  to  take  an  account 
of  what  remained  due  to  Joy  up  to  that  date,  and  to  inquire  what 
were  the  incumbrances  affecting  the  estates  comprised  in  the  said 
agreements  respectively,  at  the  date  of  the  agreements;  and  to 
state  their  respective  priorities,  and  what  sums  of  money  had  at  any 
time  since  the  date  of  the  agreements  been  paid  by  Birch  in 
respect  of  such  incumbrances,  out  of  the  purchase-moneys  of  the 
said  estates,  and  what  was  due  for  principal  and  interest  upon  such 
incumbrances  respectively.  And  the  Master  was  further  ordered 
to  inquire  what  remained  due  from  Birch  in  respect  of  the  pur- 
chase-money of  the  estates  comprised  in  the  agreements.  Joy 
appealed  to  the  Lord  Chancellor  as  to  those  parts  of  the  decree 
which  related  to  the  annuities ;  and  on  the  10th  of  August,  1881, 
the  decree  of  the  Vice-chancellor  was  affirmed,  with  costs.  Joy 
then  appealed  to  this  House,  and  on  the  10th  of  March,  1886,  an 
order  was  made,  reversing  the  decree  of  the  Court  below  in  respect 
of  the  annuities,  and  directing  that  so  much  of  Birch's  bill  as 
related  to  the  same  should  be  dismissed  with  costs ;  and  it  was 
referred  to  the  Master  to  inquire  whether  Joy  had  any  and  *what  [  *o74  ] 
claim  to  or  lien  upon  any  part  of  the  purchase-money  to  be  paid 
by  Birch  to  Colhoun.  And  it  was  further  ordered  that,  after  the 
Master's  report,  the  Court  of  Chancery  should  further  proceed  in 
the  said  cause  as  should  be  just. 

In  January,  1887,  Joy  and  others  filed  a  bill  against  Birch,  which 
was  afterwards  dismissed,  and  which  it  does  not  become  material 
to  consider. 
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BiBCH  he  Master  proceeded  in  the  cause  of  Birch  v.  Joy  to  take  the 

Jot.  accounts  directed  by  the  decree  in  that  suit,  and  on  the  8rd  of 
April,  1841,  made  his  report,  and  found  that  there  was  the  sum  of 
52,5212.  12s.  6d.  due  from  Birch  for  principal  and  interest  on  the 
money,  and  also  that  there  was  due  to  Joy  on  the  security  of  the 
assignment  of  the  6th  of  April,  1824,  for  principal  and  interest  up 
to  28th  of  January,  1841,  the  sum  of  14,855L  lis.  6d.,  and  that  Joy 
had  a  claim  to  or  lien  upon  the  balance  of  the  purchase-money  to 
that  amount. 

Birch  excepted  to  the  Master's  report  for  allowing  any  interest 
from  the  25th  of  March,  1818,  and  for  declaring  the  balance  due  to 
be  62,621{.  12a.  6d.     Joy  also  took  exceptions  to  the  report. 

The  exceptions  came  on  for  argument  before  the  Vice-Chan- 
cellor,  and  thereupon  his  Honour  made  an  order,  dated  14th  of 
March,  1848,  by  which  it  was  stated,  that  it  appearing  to  the 
Court  that  upon  the  decree  as  it  then  stood  the  Master  was  not 
authorized  to  compute  interest,  the  Court  held  the  exceptions  of 
Birch  to  be  good  and  sufficient,  and  allowed  the  same,  and  referred 
it  back  to  the  Master  to  review  his  report. 

The  Master,  in  pursuance  of  this  order,  made  his  further  report 
[  ♦STs  ]  dated  28rd  of  December,  1845,  and  thereby,  *amongst  other 
things,  found  that  there  was  then  remaining  due  from  Birch  in 
respect  of  the  purchase-money  for  the  estates  comprised  in  the 
agreements,  calculated  without  interest,  the  sum  of  9,491L  18«.  2d. ; 
and  that  there  was  due  in  respect  of  the  arrears  of  the  annuity  of 
March,  1800,  from  the  11th  day  of  September,  1822,  to  the  18th 
day  of  July,  1880,  the  day  of  the  death  of  the  surviving  life  named 
in  the  said  indentures,  the  sum  of  2,8522.  88.  9d. ;  and  for  arrears  of 
the  annuity  of  May,  1800,  from  the  18th  day  of  August,  1822,  to 
the  28th  day  of  January,  1841,  the  date  mentioned  in  his  said  report, 
bearing  date  the  8rd  of  April,  1841,  the  sum  of  5,5842.  9«.  Id. 

The  last-mentioned  report  was  confirmed,  and  the  cause  of  Birch 
V.  Joy  came  on  to  be  heard  for  further  directions  on  the  24th  of  May, 
1847,  before  the  Vice-Chancellor,  when  his  Honour  made  an  order, 
which  it  is  not  material  to  state,  as  it  is  recited  in  the  order  of  the 
Lord  Chancellor,  made  on  appeal. 

An  appeal  was  presented  to  the  Lord  Chancellor  against  the 
orders  of  the  14th  of  March,  1848,  and  the  24th  of  May,  1847. 

This  appeal  came  on  to  be  heard  before  the  Lord  Chancellor, 
who,  on  the  6th  of  July,  1848,  ordered,  that  so  much  of  the  order 
made  on  the  hearing  for  further  directions  on  the  24th  of  May, 
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1847,  as  ordered  the  Master  to  settle  a  proper  conveyance  of  the  Biboh 
estates  to  the  plauitiff,  and  declared  that  the  sum  of  9,491Z.  18«.  2d.,  j^y 
the  amount  of  the  purchase-money  remaining  due  from  the  plain- 
tiff, ought  to  be  applied  in  discharge  of  the  incumbrances  affecting 
the  estates  at  the  dates  of  the  agreements  (except  the  mortgage  for 
12,000L  to  Holford),  according  to  their  priorities,  as  found  by  the 
report  of  the  3rd  of  April,  1841 ;  and  so  far  as  it  appeared  by  the 
reports  of  that  day,  and  of  the  23rd  of  December,  1845,  that  the 
amounts  remaining  *due  in  respect  of  the  annuities  were  the  first  [  *676  ] 
in  priority  of  such  incumbrances  (after  the  mortgage  to  Holford), 
and  together  exceeded  the  sum  of  9,491Z.  18a.  2d. ;  and  it  was 
ordered  that  the  plaintiff  should  pay  that  sum,  so  far  as  it  would  go, 
in  clearing  off  the  annuities;  and  that  such  persons  as  the 
Master  should  appoint  should  convey  the  estates  to  the  plaintiff, 
subject  to  the  mortgage  to  Holford,  and  should  deliver  up  all  title- 
deeds  and  papers  relating  to  the  said  estates, — should  be  reversed. 
And  the  statement  in  the  order  of  the  14th  of  March,  1843,  '*  that, 
upon  the  decree  as  it  now  stands,  the  Master  was  not  authorized  to 
compute  interest,"  was  ordered  to  be  struck  out ;  and  so  much  of 
the  order  as  held  the  plaintiff's  exceptions  to  the  Master's  report  of 
the  3rd  of  April,  1841,  to  be  good  and  sufiBcient,  was  ordered  to  be 
reversed.  "And  his  Lordship  doth  declare  that,  according  to  the 
true  construction  of  the  agreements  of  the  22nd  of  February,  1812, 
and  the  24th  of  October,  1812,  interest  at  5  per  cent,  per  annum, 
from  Michaelmas,  1812,  is  payable  by  the  plaintiff,  Wyrley  Birch, 
on  the  sums  of  25,0(X)Z.,  16,500/.,  and  16,500/.,  amounting  together 
to  58,000/.,  mentioned  in  the  first  agreement ;  or  the  sums  from 
time  to  time  remaining  due  in  respect  thereof  ;  and  that  no  interest 
on  either  side  is  payable  in  respect  of  the  remainder  of  the  purchase- 
money." 

The  present  appeal  was  brought  against  this  order. 


Mr.  Bethell  and  Mr.  Selwyn,  for  the  appellant  (Mr.  Flather        18^2. 

..,    .,         \  JUarefi  18,  19. 

was  With  them) :  

This  decree  is  wrong  in  form,  as  well  as  substance.  Nothing  '-  ^^^  ■' 
was  said  in  the  first  decree  of  the  Vice-Chancbllor  about  interest 
on  the  purchase-money.  The  annuities  were  declared  to  have 
ceased.  The  Master  was  directed  to  inquire  what  were  the  incum- 
brances affecting  the  estates,  to  state  their  respective  priorities,  and 
what  sums  of  money  had  been  paid  by  Birch  in  respect  of  them, 
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BiKCH  and  what  was  due  for  principal  and  interest  in  respect  of  those 
Joy.  incumhrancesy  and  what  was  due  from  Birch  in  respect  of  the 
purchase-money.  On  that  decree  the  Master  had  no  authority  to 
inquire  as  to  interest  on  the  purchase-money,     *    ♦     ♦ 

[  ^^^  ]  It  is  not  the  act  of  taking  possession  that  alone  can  decide  this 

case.  If  Golhoun  had  completed  his  title  at  Lady  Day,  1818,  he 
would  not  have  been  entitled  to  interest;  yet  Birch  would  then 
have  been  in  possession  five  months.  The  words  of  the  agreement 
must  govern  the  rights  of  these  parties.  Those  words  show  that 
there  is  no  sound  distinction  between  purchase-money  and  mort- 
gage-money :  the  whole  is  called  purchase-money  ;  and  the  clause 
of  exemption  is  applicable  to  the  whole.  The  only  stipulation  in 
the  first  agreement  as  to  interest  has  reference  to  the  sums  consti- 
tuting the  58,0002. ;  and  the  words  which,  in  the  second  agreement, 
release  Birch  from  the  payment  of  the  interest,  must  be  referred 
to  those  by  which  he  had  before  undertaken  to  pay  it.  Both 
relate  to  the  same  purchase-money.  The  execution  of  the  con- 
veyances was  the  condition  precedent  to  Birch  becoming  liable 
either  to  rent  or  interest.  If  it  was  otherwise,  it  would  be 
to  the  advantage  of  the  vendor  to  allow  the  contract  to  remain 
incomplete. 

Mr.  Stuart  and  Mr.  Rolt  (Mr.  Spencer  Follett  was  with  them)^ 
for  the  respondents : 
[  •586  ]  The  object  of  this  appeal  is  to  permit  the  purchaser  of  *an  estate 

to  keep  the  purchase-money,  to  enjoy  the  estate,  and  to  receive  the 
rents  for  a  period  of  nearly  forty  years,  but  not  to  pay  interest. 
The  expressions  of  the  judgment  in  the  Court  below,  where  the  term 
**  purchase-money"  is  applied  indififerently  to  the  20,000/.  as  well 
as  to  the  58,000/.,  may  not  be  clear ;  but  the  purport  of  them  is 
plain.  Lord  Cottbnham  treated  the  whole  original  sum  as  pur- 
chase-money ;  part  of  which  was  to  be  paid  at  once,  and  part  was  to 
remain  unpaid ;  but  interest  was  to  be  secured  on  the  latter  portion 
by  way  of  mortgage.  The  first  agreement,  after  noticing  the  incum- 
brances on  the  estates,  declares  that  the  purchaser  agrees  to  grant 
a  mortgage  to  the  vendor  of  all  the  estates,  for  securing  the  three 
last-mentioned  sums  of  25,000/.,  16,500/.,  and  16,500/.,  with  legal 
interest  from  Michaelmas  next.  The  act  of  one  side  waiving  the 
claim  for  dilapidations  is  stated  as  the  ground  for  the  other  waiving 
the  claim  for  payment  of  interest ;  but  that  cannot  be  so,  for  the  claim 
for  interest  is  very  large,  and  applies  to  a  long  period  of  time,  while 


TOL.  Lxxxvm.]  1852.    H.  L.     8  H.  L.  C.  686— 587.  221 

the  claim  for  dilapidations  is  very  small,  and  relates  only  to  a  few  Biroh 
months ;  and  no  one  could  ever  have  thought  of  setting  off  one  joV. 
against  the  other.  Besides,  even  as  to  the  dilapidations  there  is  an 
exception ;  for  as  to  some  of  them  Birch  was  to  have  a  claim.  On 
this  bare  statement  of  facts,  therefore,  it  is  clear  that  there  was 
not  sufficient  consideration  to  the  vendor  for  giving  up  his  claim  to 
interest ;  and  if  there  are  any  words  which  appear  to  have  that 
meaning,  they  must  be  overruled  by  the  general  answer  of  the 
instrument.  Certain  general  principles,  and  not  any  specific 
expression,  must  govern  the  decision  of  this  question. 

There  was  no  serious  difficulty  of  title  in  this  case ;  the  difficulty 
was,  in  fact,  that  of  getting  rid  of  the  incumbrances.  The  incum- 
brances were,  of  course,  to  be  paid  out  of  the  purchase-money.  If 
the  title  to  the  estates  was  *approved  of  (and  no  objection  was  [  •687  ] 
ever  made  to  the  title  as  such),  Birch,  on  being  put  into  possession 
of  part  of  the  estates,  was  to  pay  16,OO0Z.  in  June,  and  4,000Z.  more 
at  Michaelmas,  1812.  The  agreement  is  not  very  distinctly  worded, 
but  it  is  evident  that  the  parties  meant  that,  on  Colhoun  putting 
Birch  into  possession,  Colhoun  was  to  receive  the  money,  and  then 
to  make  a  title  free  from  incumbrances.  Birch  was  the  first  to 
make  default  in  the  performance  of  these  arrangements.  The 
16,0002.  and  the  4,0002.  were  not  paid  at  the  times  stipulated.  One 
payment  of  10,0002.  was  made,  and  the  other  10,000Z.  became  the 
subject  of  a  separate  agreement.  It  is  impossible  to  say  that  the 
words  in  this  becond  agreement,  **  the  remainder  of  the  purchase- 
money,"  as  to  which  "  interest  is  not  to  commence  till  Lady  Day 
next,"  can  mean  only  the  remainder  of  the  20,0002.,  for  that  was  to 
be  paid  on  Lady  Day  next,  and  the  parties  could  not  make  a  stipu- 
lation as  to  that  beginning  to  bear  interest  at  the  very  moment  at 
which  they  were  stipulating  that  it  was  to  be  paid.  The  agreement 
contemplated  the  probability  of  the  contract  itself  not  being  com- 
pleted ;  and,  for  reasons  in  which  both  parties  agreed,  it  was  settled 
that  the  payment  of  interest  on  what  remained  due,  in  consequence 
of  the  non-completion  of  the  contract,  should  not  commence  till  a 
certain  day. 

In  the  mean  time,  a  complete  change  of  ownership  took  place  in 
the  property ;  and  on  that  change  the  ordinary  rule  of  equity  must 
apply.  Birch  was  not  ready  with  the  money  he  was  bound  to  pay, 
and  that  circumstance  created  the  necessity  for  a  modification  of 
the  first  agreement.  After  what  had  occurred,  there  was  no  discre- 
tion in  Birch  to  return  Colhoun  the  rent,  or  to  pay  interest  on  the 
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BiBCH       amount  of  the  purchase-money.    He  was  bound  by  the  ordinary 
Jot.         rule,  which,  under  such  circumstances,  makes  interest  absolutely 

[  *588  ]  ^payable.  Even  if  he  had  not  in  fact  taken  possession,  but  might 
have  done  so  with  safety,  as  he  might  here,  from  that  moment  he 
would  have  been  liable  to  pay  interest :  Binks  v.  Rokeby  (i). 

With  reference  to  the  conduct  of  the  parties,  it  may  be  observed, 
that  when  the  200L  was  sent  to  Jersey  to  enable  Golhoun  to  come 
to  London  to  arrange  the  incumbrances,  he  did  come  at  once,  but 
could  not  accomplish  what  he  came  for,  as  Birch  did  not  advance 
the  sums  necessary  to  pay  off  the  incumbrances.  There  is  no 
evidence  of  any  default,  except  on  the  part  of  Birch  himself. 

Mr.  Selwyn,  in  reply  : 

What  the  appellant  contends  is,  not  that  the  expression, 
"remainder  of  the  purchase-money,"  applies  to  the  58,000L 
alone,  but  that  it  applies  to  whatever  remains  unpaid  after  the 
completion  of  the  contract ;  and  that  that  contract  cannot  be  said 
to  be  completed  till  a  good  title  has  been  delivered. 

The  Lord  Chancellor: 

My  Lords,— In  this  case,  the  House  has  now,  in  the  year  1852, 
to  consider  what  is  the  true  construction  of  a  contract,  which  was 
made  in  1812,  for  the  sale  of  an  estate  for  95,000Z.,  the  completion 
of  the  purchase  of  which  it  was  anticipated  would  be  made  within 
a  very  few  months.  I  trust  that  your  Lordships  will  be  able  so  to 
deal  with  this  case  as  not  to  send  it  back  for  further  consideration 
in  the  Court  below ;  but  to  make  a  final  order  upon  it,  and  at 
last  to  put  an  end,  although  at  this  distant  day,  to  this  tedious 
litigation. 

The  original  contract,  although  not  very  scientifically  framed,  is 
[*689]  not  open  to  any  considerable  objection  on  *that  account.  The 
circumstances  of  the  estate  were  these :  it  belonged  in  fee-simple 
to  the  seller ;  but  it  was  deeply  incumbered,  and  the  seller  himself 
was  incapable  of  paying  off  those  incumbrances,  except  by  means 
of  the  money  which  was  to  arise  from  the  sale  of  the  estate.  There 
is  nothing  singular  in  that  circumstance,  although  this  case  has 
been  argued  at  your  Lordships'  Bar  as  if  every  seller  was  to  be 
capable  of  at  once  conveying  an  estate,  free  from  incumbrances,  by 
the  payment  out  of  his  own  pocket  of  those  incumbrances,  so  as  to 
give  a  clear  fee-simple  to  the  purchaser.    Unfortunately,  in  most 

(1)  10  E.  B.  68  (2  Swanst.  224). 
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cases  an  estate  is  sold  because  it  is  deeply  incumbered,  and  because        Birch 
the  owner  has  not  the  means  of  paying  ofif  those  incumbrances         jqy. 
except  by  the  sale  of  the  estate  itself,  and  it  is  in  the  natural 
coarse  of  things  that  where  the  incumbrances  do  not  exceed  the 
amount  of  the  purchase-money,  they  should  be  paid  ofif  out  of  the 
purchase-money. 

The  purchaser  here  was  evidently  not  prepared  with  the  money 
at  once  to  complete  this  purchase,  because,  although  20,000Z.  were 
to  be  paid  at  an  early  day,  before  Michaelmas  in  the  same  year  in 
which  the  contract  was  made,  16,0O0Z.  on  obtaining  possession  of 
part  of  the  estate  and  having  a  title,  and  4,0002.  upon  obtaining 
possession  of  the  other  estate  and  having  a  conveyance,  yet  these 
two  sums  were  not  then  paid.  As  to  the  remainder  of  the  purchase- 
money,  amounting  to  58,000/.,  the  purchaser  never  assumed  to  pay 
any  part  of  it,  except  by  small  advances  of  sums  for  clearing  oflf 
incombrances  at  dififerent  times. 

Now,  my  Lords,  it  has  been  truly  represented  to  your  Lordships 
at  the  Bar,  that  this  is  clearly  a  contract  for  what  I  should  call 
execution  at  Michaelmas,  1812,  and  both  parties  anticipated,  though 
all  the  money  was  not  then  to  be  paid,  that  at  Michaelmas,  1812,  the 
whole  business  would  be  concluded.  If  it  had  been  so  concluded, 
the  purchaser  *was  bound  by  a  stipulation  in  the  contract  to  F  *690  ] 
execute  to  the  seller  a  mortgage  for  the  three  several  instalments 
which  make  up  the  58,000Z.,  and  if  the  business  had  proceeded 
regularly,  there  would  have  been  a  conveyance  by  the  seller  of  his 
estate  to  the  purchaser  in  fee-simple,  discharged  of  all  the  incum- 
brances, and  there  would  then  have  been  a  mortgage  from  the 
purchaser  to  the  seller  for  the  security  of  that  sum  of  58,0002.  by 
three  instalments :  so  far  there  would  have  been  no  difficulty.  I 
will  only  just  observe,  that  the  sum  of  16,0002.  was  considered  as 
an  advance  to  be  paid  on  the  24th  of  June ;  but  it  was  considered 
to  be  an  advance  irregularly  made,  as  it  were,  upon  the  contract, 
because  the  seller  was  to  allow  the  purchaser  interest  upon  that 
sum  from  the  day  it  was  advanced  till  Michaelmas,  the  16,0002.  not 
being  strictly  payable  till  that  time.  If  the  Court  had  then  been 
called  upon  to  execute  this  agreement,  there  would  have  been  no 
legal  difficulty  whatever  in  doing  so :  there  might  have  been  an 
impediment  in  point  of  fact  on  the  part  of  the  seller  from  not 
getting  in  the  incumbrances,  and  there  might  have  been  an 
impossibility  upon  the  part  of  the  purchaser  to  pay  off  these 
incumbrances, — he  certainly  was  not  bound  to  do  so  under  this 
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Birch       contract, — but  there  was  not  necessarily  any  difficulty  in  executing 

jQY  the  contract     There  is  nothing  on  the  face  of  this  contract  to  give 

to  the  purchaser  all  the  rents  of  the  estate  from  a  given  day,  and  to 
absolve  him  from  the  payment  of  interest  on  the  purchase-money, 
and  therefore,  if  the  purchaser  is  to  find  a  stipulation  of  that  sort 
in  his  favour,  he  must  find  it  somewhere  else  ;  it  is  not  in  this  con- 
tract. This  contract,  if  it  had  been  executed  by  a  court  of  equity, 
would  have  been  executed  according  to  equity  and  good  conscience, 
and  according  to  the  rules  of  the  Court,  upon  which  there  cannot 
be  a  doubt,  nor  has  there  been  any  difference  at  the  Bar.     From 

[  *59i  J  the  time  at  *which  the  purchaser  was  to  take  possession  of  the  estate 
he  would  be  deemed  its  owner,  and  he  would  be  entitled  as  owner 
to  the  rents  of  the  estate,  and  would  have  kept  them  without 
account.  From  the  same  period  the  seller  would  have  been  deemed 
owner  of  the  purchase-money,  and  tliat  purchase-money  not  being 
paid  by  the  man  who  was  receiving  the  rents,  would  have  carried 
interest,  and  that  interest  would  have  belonged  to  the  seller  as  part 
of  his  property.  A  court  of  equity,  as  a  general  rule,  considers 
this  to  follow.  The  parties  change  characters;  the  property 
remains  at  law  just  where  it  was,  the  purchaser  has  the  money  in 
his  pocket,  and  the  seller  still  has  the  estate  vested  in  him ;  but 
they  exchange  characters  in  a  court  of  equity,  the  seller  becomes 
the  owner  of  the  money,  and  the  purchaser  becomes  the  owner  of 
the  estate.  That  is  the  settled  rule  of  a  court  of  equity ;  and  in 
applying  that  rule  to  this  contract,  the  Court  would  not  have  had 
the  slightest  difficulty. 

Before  I  come  to  the  second  agreement,  which  has  been  so  much 
the  subject  of  contention  (and  I  think  it  right  to  remark  that  I 
never  heard  a  case  more  shortly  or  better  argued),  I  wish  to  make 
this  observation  on  the  first,  that  the  only  true  mode  of  ascertaining 
what  is  the  real  intention  of  this  contract,  is  to  consider  it  at  first 
without  regard  to  the  second  agreement.  Lord  Cottenham,  of 
whom  as  a  Judge  I  must  always  speak  with  deep  respect  and  great 
veneration,  for  the  great  attention  which  he  always  gave  to  cases, 
for  his  eminent  abilities,  and  for  his  profound  knowledge  of  the  law 
of  the  Court  over  which  he  presided, — Lord  Cottenham  differed 
from  the  Vicb-Chanckllor.  The  Vicb-Chancellor  held,  on  the 
two  contracts  taken  together,  that  no  interest  whatever  was  payable 
under  the  contracts.  I  say  under  the  contracts,  because  it  is 
impossible  to  read  the  judgment  of  that  learned  Judge  without 

[  *692  ]       seeing  that  he  *did  not  decide  that,  as  a  matter  of  equity,  interest 
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would  not  be  payable,  the  rents  being  retained ;  but  he  did  decide,  Birch 
that  under  the  contracts  no  interest  would  be  payable,  and  he  came,  jq^ 
therefore,  to  this  extraordinary  result,  a  painful  one,  I  must  say, 
for  any  Judge  to  arrive  at,  that,  under  the  circumstances  I  have 
stated,  the  purchaser  entering  into  possession  in  1812,  and  having 
the  rents  assured  him  from  Michaelmas,  1812  (the  •  contract  being 
for  his  benefit,  and  considered  as  a  concluded  contract  from  that 
time),  the  seller  was  not  only  to  be  deprived  of  the  possession  of 
this  property,  not  only  to  lose  all  the  rents  of  his  property,  but 
during  all  the  years  that  this  contention  has  endured,  he  was  not 
to  receive  a  single  shilling  of  interest  for  the  unpaid  purchase- 
money.  Lord  CoTTENHAM  rovcrsod  that  decision.  In  order  to 
enable  him  to  do  so,  he  felt  himself  at  liberty  to  put  this  con- 
struction upon  the  first  contract;  viz.,  that  there  was  this  dis- 
tinction between  the  different  component  parts  of  the  95,0002.,  the 
purchase-money,  as  to  interest,  viz.,  the  16,000Z.  and  the  4,0002., 
which  sums  were  payable,  and  not  to  be  secured,  and  which  he 
called  the  purchase-money,  as  distinguished  from  the  58,0002., 
which  sum  was  to  be  secured,  according  to  the  terms  of  the  original 
contract,  by  mortgage  of  the  estate  itself,  and  which  he  called  the 
mortage-money.  Lord  Cottenhah  said,  ''I  find  that  this 
purchase-money  is  divided  into  two ;  that  the  first  portion  of  it 
properly  constitutes  the  purchase- money  payable  at  a  given  day, 
and  not  to  be  secured,  but  to  be  paid  like  other  purchase-money, 
and  that  the  other  part  is  not  payable  in  the  ordinary  way,  but  has 
the  character  impressed  upon  it  of  mortgage-money,  and  therefore 
I  deal  with  it  accordingly." 

However  desirous  I  may  be  to  arrive  at  a  conclusion  that  will  do 
justice  between  these  parties,  I  am  bound  to  say,  with  every  dis- 
position to  meet  the  views  of  that  learned  *  Judge,  that  I  cannot  [  *&9S  ] 
entirely  agree  with  that  construction  of  the  original  contract.  I 
think  that  the  original  contract  dealt  with  the  whole  purchase- 
money  of  95,0002.,  and  that  there  was  throughout  the  conditions  an  ' 
intention  manifested  that  there  was  to  be  a  conveyance,  and  there 
was  to  be  a  title  before  these  different  sums  were  to  be  paid.  It  is 
true  that  these  sums,  which  are  called  mortgage-monies,  were  to  be 
mortgage-monies,  that  is,  they  were  not  to  be  paid  down;  but 
suppose  there  had  been  no  mortgage  stipulated  for,  but  that  the 
sums  stood  payable  as  they  now  stand  payable,  without  that  clause, 
then  there  would  be  nothing  to  alter — everybody  would  agree  that  the 
whole  sum  was  dealt  with  in  these  portions,  and  that  the  whole  sum 
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BiBCH  by  these  portions  was  payable.  I  eannot,  therefore,  think  that  that 
Joy.  which  I  must  call  a  violent  construction  of  the  language  adopted  in 
order  to  meet  a  particular  equity,  was  the  true  construction  of  the 
original  contract.  I  am  not  now  speaking  of  the  second  contract 
as  something  explanatory  or  subsidiary,  but  I  am  speaking  of  the 
original  contract,  and  I  think  that  that  must  be  considered  as 
applying,  in  all  its  provisions,  to  the  several  portions  of  this 
money. 

A  great  deal  has  been  said,  and  much  criticism  displayed  (some 
of  it  not  quite  merited),  upon  the  observations  of  Lord  Cottknhah 
in  deciding  the  question  to  which  I  am  now  referring.  That  noble 
and  learned  Lord  must  not  be  understood  to  say  that  there  was  to 
be  an  absolute  mortgage  made  before  conveyance  made.  He  meant 
no  such  thing :  the  contract  contemplated  no  such  thing ;  it  sup- 
posed that  there  would  be  first  a  conveyance  and  then  a  mortgage. 
But  then  the  noble  and  learned  Judge  had,  rightly,  this  in  view, 
that  in  a  court  of  equity  that  was  considered  to  be  done  which  was 
agreed  to  be  done,  and  therefore  upon  the  true  construction  of  this 
contract  I  am  bound  to  consider  it  as  carried  into  execution.    For 

[  *694  ]  the  purpose  of  this  ^construction,  I  hold,  therefore,  that  in  equity 
there  was  a  conveyance  from  the  seller  to  the  purchaser,  and  that 
there  was  a  mortgage  from  the  purchaser  to  the  seller.  That  is  the 
way  in  which  it  will  be  executed,  and  considering  the  agreement  as 
it  would  stand  if  executed,  I  give  to  it  that  construction.  And  I 
am  quite  satisfied  that  what  my  noble  and  learned  predecessor 
meant  to  lay  down  was,  that  this  money,  which  was  payable  at 
these  several  periods,  was  impressed  with  the  character  of  equitable 
mortgage-money,  to  be  secured  by  a  legal  mortgage  when  the 
opportunity  arrived ;  and  from  the  very  date  of  the  contract  this 
stipulation  operated  as  an  equitable  mortgage,  and  bound  the 
estate  accordingly.  In  that  view  I  entirely  concur,  and  I  think  it 
well  founded  on  principles  of  equity. 

That,  however,  does  not  dispose  of  the  case  as  regards  the  ques- 
tion now  before  your  Lordships,  and  we  then  come  to  what  really 
has  produced  all  the  difficulty,  a  memorandum  of  agreement,  dated 
24th  October,  1812,  that  is  to  say,  a  date  just  after  that  period 
which  had  been  fixed  upon  by  the  parties  as  the  proper  period  at 
which  the  contract  should  be  performed  in  full.  The  contract  had 
not  been  performed  by  either  party :  the  seller  could  not  convey 
the  estate  free  from  incumbrances,  the  purchaser  had  not  paid 
any  part  of  the  16,000Z.  or  the  4,000/.     The  only  difficulty  in  the 
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performance  of  the  agreement  resulted  from  the  amount  of  the  incum-  Bi  rch 
brances,  which  it  was  found  impossible  to  pay  off;  this  operated  as  j*y 
an  impediment  in  the  way  of  a  conveyance,  but  there  was  no 
objection  to  the  title  itself.  The  parties  therefore  said,  "  This  con- 
tract ought  to  have  been  completed  at  Michaelmas  last.  You, 
Mr.  Birch,  have  not  advanced  any  money,  and  I,  Mr.  Colhoun, 
have  not  conveyed  the  estate :  you  shall  now  advance  money  to  the 
extent  of  10,000{.  forthwith,"  that  is  the  word,  "  and  with  these 
monies  you  shall  obtain  the  ^renewals  of  the  leases  which  have  been  *595  ] 
before  stipulated  for,  and  you  shall  pay  off  certain  incumbrances." 
That  is  the  first  stipulation,  and  that  is  against  Birch.  Then  the 
stipulation  for  Mr.  Birch  is,  that  he  shall  have  immediate  possession 
of  all  the  estates  which  are  in  possession,  and  that  he  shall  be 
entitled  to  all  the  rents  of  all  the  estates  held  by  tenants  as  from 
Michaelmas  (looking  at  the  first  contract  as  from  Michaelmas,  1812) ; 
and  there  is  this  remarkable  provision,  that  if  the  rents,  and  if  the 
possession  of  the  tenanted  parts,  could  not  be  immediately  obtained, 
then  the  seller  was  to  be  charged  with  so  much  bond  fide  rent,  by 
way  of  improvement,  as  could  be  obtained — for  that  is  the  meaning 
of  it — as  could  be  obtained  from  those  holdings  which  the  tenants 
had  not  given  up.  Observe,  my  Lords,  how  fortunate  that  is, 
because  it  shows  the  character  of  ownership  which  is  intended  to 
be  impressed  upon  Mr.  Birch  in  giving  him  that  possession.  That 
is  also  proved  by  other  parts  of  the  contract,  because  he  is  to  have 
the  liberty  to  cut  the  timber,  and  to  make  such  improvements  as  he 
thinks  fit.  Mr.  Birch,  under  that  contract,  entered  as  owner  of  that 
estate,  with  all  the  rights  of  the  owner,  and  with  more  than  the 
rights  of  the  owner,  because  he  had  a  stipulation  that  if  the  rents 
of  those  parts  that  were  held  by  tenants  could  not  be  immediately 
recovered,  the  seller  was  to  make  good  to  him  whatever  rents  could 
be  proved  to  be  the  improved  value  beyond  the  rents  actually  paid. 
Then  they  suppose  by  this  contract  that  the  sale  itself  would  be 
immediately  concluded,  and  then  come  the  words  upon  which  the 
whole  difficulty  in  this  case  has  turned,  and  upon  which  there  has 
been  such  a  variance  of  opinion  between  the  learned  Judges  in  the 
Courts  below.  After  stipulating  for  Birch  having  possession,  the 
agreement  proceeds  thus :  ''  The  conveyances  and  other  assurances 
shall  be  prepared  and  executed  as  soon  as  the  different  ^existing  [  *696  ] 
difficulties  in  the  title  are  removed,  and  every  possible  exertion 
shall  be  made  to  that  end.  The  interest," — and  here  are  the  words 
which  have  puzzled  the  Courts, — "  the  interest  of  the  remainder  of 
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Birch  the  purchase-money  shall  not  commence  till  Lady  Day  next,  in 
Jot.  case  the  title  shall  be  perfected  and  the  conveyances  and  other 
assurances  of  the  different  estates  are  executed  by  that  time."  That 
is,  of  course,  an  inaccurate  expression,  put  negatively  instead  of 
affirmatively, — that  it  shall  commence  at  that  time,  if  the  titles  and 
conveyances  shall  have  then  taken  place,  but  not  before.  Then  it 
goes  on :  '*  And  if  not,  then  the  interest  to  commence  upon  the 
execution  of  such  assurances ;  and  in  consideration  thereof,  any 
claim  on  account  of  dilapidations  shall  be  waived  by  Mr.  Birch, 
except  as  hereinafter  mentioned." 

The  Vicb-Ghancellob  decided,  upon  these  words,  that  no  interest 
whatever  during  forty,  or  four  hundred  years,  if  it  could  have  been 
held  for  that  time,  would  have  been  payable  for  the  purchase- 
money,  though  the  purchaser,  during  the  whole  time,  should  be  in 
possession,  receiving  the  rents.  The  Lobd  Ghakobllob  held  that 
the  words  ''  the  interest  of  the  remainder  of  the  purchase-money  " 
meant  interest  on  so  much  of  the  purchase-money  as  remained 
after  the  payment  of  the  20,000Z. ;  that  is  to  say,  after  the  payment 
of  that  which  was  to  be  paid  down ;  thus  referring  to  that  portion 
which  was  to  be  secured  by  mortgage.  If  the  construction  which  I 
have  submitted  to  your  Lordships  is  the  true  construction  of  the 
original  contract,  I  cannot  see  my  way  to  the  construction  which 
was  arrived  at  by  that  noble  Lord,  in  saying  that  "  the  remainder 
of  the  purchase-money"  merely  means  that  part.  I  cannot  see 
where  the  line  of  distinction  is  to  be  drawn.  It  appears  to  me  that 
those  words  relate  to  the  whole  of  the  unpaid  purchase-money, 
however  disadvantageous  that  might  be  to  the  purchaser. 

L  597  J  Let  us  look  a  little  further,  to  see  what  is  the  meaning  of  this 

contract.  It  is  said  that  this  enormous  benefit  to  the  purchaser 
was  obtained  by  his  waiving  the  right  to  claim  for  dilapidations. 
If  this  contract  had  been  executed  within  a  limited  time,  then  the 
argument  would  be  very  good,  because  the  dilapidations  must  have 
been  of  small  amount ;  for  in  the  consideration  of  these  parties  they 
only  referred  to  the  possession  from  Michaelmas,  1812,  to  Lady 
Day,  1818 ;  and  it  is  perfectly  absurd  to  suppose  that  such  dilapida- 
tions could  amount  to  any  considerable  sum.  The  case,  however, 
has  been  argued  as  if  we  were  talking  of  valuable  considerations  in 
settlements ;  but  that  has  nothing  to  do  with  it.  We  are  not  con- 
sidering whether  it  was  or  was  not  a  consideration  for  the  agree- 
ment, but  whether  it  was  such  a  consideration  as  would  lead  your 
Lordships  to  construe  ambiguous  words  in  this  way,  that  the 
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parties  meant,  that,  for  a  sum  of  3002.  or  40(M.,  which  would  Biboh 
probably  cover  the  amount  of  the  dilapidations,  a  man  could  be  jot. 
expected  to  give  up  the  interest  of  95,000/.,  the  amount  of  the 
original  purchase-money  of  his  property,  after  having  denuded 
himself  of  the  possession  of  that  property,  and  having  handed  it 
over  to  the  purchaser,  and  to  strip  himself  of  every  shilling  coming 
from  his  property  for  a  period  of  forty  years.  It  has  been  asked,  if 
this  matter  had  been  brought  forward  at  Lady  Day,  1818,  would 
there  have  been  any  difficulty,  and  it  is  supposed  logically  to  follow, 
that  if  there  was  no  difficulty  at  Lady  Day,  1818,  there  cannot  be 
any  difficulty  at  Lady  Day,  1852.  The  one  thing  does  not  follow 
from  the  other ;  the  reasoning  is  not  accurate. 

If  the  contract  had  been  carried  into  execution  at  Lady  Day, 
1818,  there  would  have  been  no  difficulty ;  whatever  the  terms  of 
the  contract  gave,  the  purchaser  would  clearly  have  been  entitled 
to ;  but  when  that  is  attempted  to  be  carried  on  for  forty  years  (the 
bare  statement  *of  it  appears  to  be  contrary  to  all  possibility  of  [  ^^^s  ] 
intention),  and  when  yon  know  that  the  parties  never  had  such  a 
long  delay  in  contemplation,  when  nobody  could  have  asked  for  the 
performance  of  such  a  contract,  and  no  court  of  equity  would  have 
executed  such  a  contract,  but  that,  if  a  proposition  of  that  sort  had 
been  put  before  the  Court  when  Mr.  Birch  filed  his  bill  in  1825,  the 
Court  would  have  dismissed  the  bill  filed  for  such  a  purpose,  and  in 
all  probability  with  costs :  it  is  plain  that  we  cannot  now  treat  the 
contract  as  allowing  such  a  state  of  things.  My  Lords,  a  court  of 
equity  interposes  only  according  to  conscience.  If  a  man  has  got 
a  contract,  and  by  applying  some  strict  meaning  to  words  which 
were  never  intended  to  have  such  a  meaning,  insists  upon  a  con- 
struction according  to  that  strictness,  the  Court,  seeing  that  no 
such  thing  could  have  been  intended,  would  refuse  its  assistance  to 
enforce  his  demands. 

It  does  not  follow  now,  because  a  strict  construction  would  have 
given  to  Mr.  Birch  a  limited  right,  had  he  sought  to  enforce  the 
performance  of  this  contract  in  1818,  that  he  can  take  the  great 
range  of  forty  years,  and,  at  your  Lordships'  Bar,  insist  upon  the 
same  construction,  and  say  that  he  is  now  entitled  to  an  extension 
of  that  benefit  down  to  the  very  hour  I  am  addressing  your 
Lordships. 

There  is  another  view  which,  after  an  anxious  consideration  of 
this  case,  I  have  arrived  at,  and  which  I  submit  to  your  Lordships 
is  the  true  view.    It  will  not  make  a  great  deal  of  difiference  in  the 
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Birch  result  of  the  jadgment  as  it  stands;  but  whilst  it  enables  joar 
Joy.  Lordships  to  administer  the  clear  rule  of  justice  between  these 
parties,  and  satisfy  every  word  capable  of  being  satisfied  in  this 
contract,  and  every  equity  which  either  party  has  in  this  case,  it 
will  not  do  the  slightest  violence  to  any  words  in  either  of  the 
agreements,  but  will  afford  an  easy  and  natural  construction  of 

[  *599]  them  *with  reference  to  the  clear  and  manifest  intention  of  the 
parties.  It  will  bring  out  a  result  not  very  different  from  that 
which  has  been  arrived  at,  but  depending  wholly  upon  a  different 
construction.  I  think  that  this  second  agreement  was  entered  into 
in  the  belief,  and  that  its  stipulations  depended  wholly  upon  that 
belief,  that  the  contract  was  capable  of  being  executed  within  a 
limited  period,  namely,  Lady  Day,  1818,  or  very  shortly  afterwards. 
When,  however,  that  time  arrived,  it  was  clear  that  the  parties 
could  not  carry  out  the  contract  so  intended ;  and  then,  not  only 
by  the  express  words  of  the  second  agreement,  but  by  the  clear 
intention  of  the  parties,  by  everything  which  is  due  to  the  interests 
of  them  both,  by  every  sound  rule  of  construction  in  judging  of 
men's  contracts,  I  think  you  will  arrive  at  the  conclusion  that  this 
agreement  ceased  to  operate,  and  that  the  parties  were  remitted  to 
their  rights  under  the  original  contract. 

The  way  in  which  I  arrive  at  that  conclusion  is  this.  It  is  stated 
that,  under  these  arrangements,  Mr.  Birch  would  not  be  liable  to 
Colhoun,  or  to  any  other  person,  for  any  rent :  he  was  to  hold  free 
from  rent.  Then  comes  these  two  important  clauses,  that,  *'  In  the 
event  of  it  being  found  impracticable  to  make  out  a  satisfactory 
title  to  Mr.  Birch,  and  the  purchase  not  being  completed,  Mr.  Birch 
shall  account  with  Mr.  Colhoun  for  all  timber  which  he  may  have 
felled,  and  Mr.  Colhoun  shall  make  allowance  to  Mr.  Birch  for  all 
improvements  he  may  have  made  upon  the  estate,"  and  so  on.  Did 
that  clause  contemplate  the  events  which  have  happened  ?  Did  it 
provide  for  its  being  found  impracticable  to  make  out  a  satisfactory 
title  and  the  purchase  not  being  completed  at  the  end  of  forty 
years?  It  contemplated  no  such  thing.  It  contemplated  an 
immediate  and  early  impracticability,  which  would  be  discovered  in 
one  way  or  the  other,  as  events  would  arise,  at  or  very  shortly 

[  •«oo  ]  *after  Lady  Day,  1818,  and  which  would  then  be  finally  arranged. 
The  very  nature  of  the  account  shows  that.  Mr.  Birch  is  to 
account  for  the  timber  he  may  have  felled,  and  Mr.  Colhoun  is  to 
make  allowance  for  all  improvements.  That  would  be  very  sensible 
if  you  took  it  during  that  short  period  ;  but  there  would  bene  sense 
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in  a  stipulation  of   this  sort,  that  Mr.  Colhoan  was  to  have  no       biboh 

interest  for  all  this  great  number  of  years,  that  Mr.  Birch  was  to  have         joV. 

all  the  rents,  and  then  at  the  end  of  that  period,  the  contract  being 

rescinded,  Mr.  Birch  was  to  keep  all  the  rents,  paying  no  interest, 

and  was  simply  to  pay  back  that  which  he  had  got  through  felling 

timber,  and  to  be  paid  for  all  improvements.    My  Lords,  I  say  that 

the  thing  is  so  insensible  and  so  inconsistent  with  the  rights  of  the 

parties,  or  any  possible  intention  of  the  parties,  that  no  court  of 

justice  could  put  that  construction  upon  this  clause.    But  in  the 

second  clause,  the  alternative  is  still  more  clear :  "  Provided  that 

when  the  title  is  made  out,  and  the  requisite  conveyances  and 

assurances  are  ready  for  execution,  and  it  shall  not  be  convenient 

to  Mr.  Birch  to  advance  a  sufficient  sum  to  discharge  Sir  John 

Murray's  mortgage,  in  such  case  Mr.  Birch  shall  account  with 

Mr.  Colhoun  for  the  interest  of  such  mortgage-money  from  such 

period  up  to  Lady  Day  next."    Is  not  that  perfectly  conclusive  to 

show  the  intention  of  the  parties?     What  was  the  period   for 

which  this  provision  was  made?    The  period  from  Michaelmas, 

1812,  till  Lady  Day,  1813.    They  make  no  provisions  beyond  that, 

they  take  it  for  granted  that  the  business  will  then  be  terminated. 

If  the  purchase  had  been  completed,  it  would  have  been  on  or 

about  Lady  Day;    therefore  they  stipulated  that  the  period  in 

respect  to  which  interest  was  to  be  paid  by  Mr.  Birch  (Mr.  Birch 

then  becoming  the  owner),  and  not  himself  having  the  money  to  pay 

off  the  demands  on  the  estate,  the  interest  of  which  would  be 

thrown  on  ♦Mr.  Colhoun,  Mr.  Birch,  from  that  period,  namely,       [  *^^  ] 

when  he  ought  to  have  advanced  the  money  up  to  that  Lady  Day 

next,  is  to  pay  interest  on  the  mortgage-money. 

This  is  a  very  important  part  with  reference  to  what  I  before 
stated,  **  And  it  being  uncertain  whether  it  will  be  in  the  power  of 
Mr.  Colhoun  to  give  up  the  actual  possession  of  some  parts  of  the 
estates  to  Mr.  Birch,  in  such  case  Mr.  Colhoun  shall  allow  Mr.  Birch 
what  shall  appear  to  be  the  difference  between  the  present  rents  and 
the  bondjide  improved  rents."  Every  word  here  point3  to  an  imme- 
diate conclusion  of  that  contract,  or  an  immediate  impracticability 
shown,  and  a  dissolution  of  the  contract.  Either  one  way  or  the 
other,  it  points  to  an  early  and  final  settlement  of  the  matter.  The  very 
provision  of  ownership  in  Mr.  Birch,  and  the  disposition  as  regards 
the  property  itself,  point  to  that,  and  to  no  other  conclusion. 

Then  comes  this  last  and  important  passage :  ''  It  is  agreed  that 
nothing  in  the  above  arrangements  shall  be  construed  to  alter  any 
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BiBOH  part  of  the  original  contract  for  the  sale  of  the  Wretham  estates 
Joy  except  as  herein  varied."  Then,  with  the  exception  of  the  10,000/- 
to  be  forthwith  advanced,  with  the  exception  of  possession  of  the 
estates  being  given  to  this  gentleman,  with  the  exception  that 
interest  is  not  to  be  paid  by  him  upon  this  large  sum  of  money  till 
Lady  Day,  1818  (a  most  valuable  concession  to  him),  with  these 
exceptions  alone,  the  original  contract  is  to  prevail. 

I  shall  now  submit  what  is  the  true  construction  of  this  second 
agreement.  Dovetailed,  as  it  ought  to  be  and  will  be  by  your 
Lordships,  into  the  first  agreement,  and  made  consistent,  not 
inconsistent  with  it,  doing  no  violence  to  the  words, — for  I  do  not 
advise  your  Lordships  to  do  any  violence  to  the  words,  but  giving 
them  a  construction  according  to  their  natural  import,  and  looking 
at  the  intention  of  the  parties,  to  do  that  which  is  the  clear  equity 
[  *602  ]  and  *right  as  between  them,  I  submit  that  the  true  construction 
is,  that  the  case  on  the  second  contract  has  wholly  failed.  Not 
taking  from  Mr.  Birch  any  one  single  benefit  which  is  given  to 
him  by  that  contract,  but  yielding  to  him  now  everything  that  he 
was  entitled  to,  the  clear  and  manifest  construction  of  this  contract 
is,  that  the  parties  are  now  bound  to  execute,  so  far  as  they  remain 
unexecuted,  the  terms  of  the  original  contract.  By  that  original 
contract,  the  remainder  of  the  money,  after  ^the  payment  of  the 
20,0002.  (and  you  will  recollect  that  the  20,000Z.  were  to  be  paid  by 
Michaelmas,  1812),  the  remainder  of  the  purchase-money  was  to  be 
secured  by  mortgage,  with  legal  interest. 

I  propose,  therefore,  that  your  Lordships  should  retain  the 
decision  of  Lord  Cottenham,  so  far  as  it  reversed  that  of  the  Yicb- 
Ghakcellob,  which  I  think  it  is  impossible  to  sustain ;  but  that 
you  should  reverse  the  decision  of  Lord  Cottenham  so  far  as  it 
declared  that  the  true  construction  of  the  agreement  was,  that  the 
''  remainder  of  the  purchase-money "  meant  only  the  remainder 
after  the  payment  of  the  20,0002.  But  you  must  accompany  that 
decision  with  this  declaration,  that  the  10,0002.  stipulated  to  be 
paid  under  the  second  contract  should  be  deemed  and  considered 
as  paid  in  part  of  the  20,0002.,  and  that  the  remainder  of  that  sum 
of  20,0002.,  till  it  was  paid,  and  as  it  was  paid,  would  carry  interest 
at  four  per  cent.,  that  being  the  rule  of  the  Court,  the  purchaser 
being  in  possession  of  the  rents.  Then,  to  give  effect  to  the  very 
words  of  this  agreement,  and  to  that  stipulation  Li  it,  that  interest 
should  not  be  payable  on  the  residue  of  the  purchase-money  till  a 
particular  day,  I  propose  that  you  should  give  to  Mr.  Birch  the 
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benefit  of  the  interest  upon  the  whole  sum,  except  those  payments        Bibch 

which  I  have  mentioned,  till  Lady  Day,  1818.    He  must  give  up         j^^ 

the  dilapidations ;  but  he  will  have  the  interest  in  his  own  pocket, 

and  all  the  rents  ♦during  those  six  months.    The  better  way  will       [  **03  J 

be  not  to  charge  him  with  interest  on  the  remainder  of  the20,000Z., 

but  to  consider  the  10,0002.  as  satisfied  by  the  payments  he  made, 

and  then  to  absolve  him  from  interest  on  the  whole  residue  of  the 

95,000/.   until  Lady  Day,  1818,  and  then  the  remainder  of  the 

porchase-money  will  bear  interest,  calculated  from  that  time,  at  five 

per  cent.     The  Master's  report  in  that  respect  is  perfectly  right. 

I  advise  your  Lordships  not  to  part  with  this  case  till  you  have 
framed  such  a  decree  as  will  put  a  final  end  to  the  whole  litigation. 
I  will  sketch  out  a  decree,  and  the  House  will  expect  the  parties  to 
meet  and  assist  in  effecting  this  purpose.  If  they  will  furnish  to 
your  Lordships  an  agreed  state  of  facts  as  to  the  sums,  there  will 
be  no  difficulty  in  applying  the  principle  which  your  Lordships 
lay  down.  The  sum  shall  be  stated  in  what  will  be  your  Lord- 
ships' decree,  operating  at  once  upon  the  exceptions  and  further 
directions,  and  that  will  finally  close  this  suit,  which,  instead  of 
lasting  forty  years,  ought  not  to  have  lasted  four  months. 

LoBD  Bbouoham  [concurred  in  the  course  thus  recommended]. 


LEWIS  V.  HILLMAN  (1).  i8S2. 

, ,   ^    ^                  ^  ,                                                         Afareli  22,  26. 
{3  H.  L.  C.  607—637.)  ' 

When  an  attorney  or  agent  purchases  property  from  his  client  or  prin-     t  i^J^fos 
cipal  iu  the  name  of  a  third  person,  without  disclosing  the  fact  that  the  Xj.C. 

purchase  is  on  his  own  behalf,  the  purchase  is  voidable  even  though  the        r  g^j  ^^ 
sale  is  otherwise  free  from  any  question. 

Under  the  Act  10  &  11  Vict.  c.  96,  it  is  entirely  a  matter  for  the  discretion 
of  the  Court  to  direct  a  bill  to  be  filed,  if  such  a  mode  of  proceeding  shall 
appear  to  be  necessary  ;  but  the  Lord  Chancellor  has  the  same  jurisdiction 
upon  petition  as  upon  a  bill. 

On  a  petition  presented  under  that  Act,  praying  for  the  payment  out  of 
Court  of  money  then  in  Court,  the  Court  has  full  power  to  declare  the 
validity  or  invalidity  of  any  deed  on  which  the  claim  to  that  money  is  based. 

This   was   an    appeal    against  an  order    of    Lord   Chancellor       [  6u8  ] 
CoTTENHAH,  made  [on  a  petition  under  the  Trustee  Belief  Act  in 
the  matter  of  Re  Bloye's  Trusts^  and  reported  under  that  title  in 
1  Mac.  &  G.  488.    The]  petition  had  been  presented  under  this 

(1)  Be  Parker'$  Will  (1888)  39  Ch.      Hodson  v.  Deans  [1903]  2  Ch.  647,  72 
Div.  306,  58  L.  J.  Ch.  23,  60  L.  T.  83 ;      L.  J.  Ch.  761,  89  L.  T.  92. 


284  1852.    H.  L.    3  H.  L.  C.  608-610.  [b.r. 

Lewis       statute  disclosing  the  following  facts.    In  the  year  1840,  William 

HiLLMAN.     Mitchell  Bloye  was  *entitled,  under  the  will  of  Francis  Bloye, 

[  *609  ]      deceased,  to  one  equal  fifth  part  of  the  residuary  real  and  personal 

estate  of  the  testator,  subject  to  the  life-interest,  then  existing,  of 

Sir  Robert  Bloye. 

W.  M.  Bloye,  on  the  6th  April,  1840,  granted  an  annuity  to 
Elizabeth  Pratt,  widow,  for  her  own  and  three  other  lives,  the  con- 
sideration, stated  in  the  deed,  being  the  sum  of  600/.,  and  the 
annuity  granted  42Z.  per  annum.  It  was  expressed  in  the  deed  to 
be  secured  by  an  assignment  to  Elizabeth  Pratt,  of  the  one-fifth 
share  to  which  W.  M.  Bloye  was  entitled  under  the  will  of  Francis 
Bloye,  of  or  in  the  residuary  part  of  the  real  and  personal  estate  of 
F.  Bloye.  The  deed  contained  a  proviso  that  if  at  any  time  the 
annuity  should  be  in  arrear  for  forty  days,  it  should  be  lawful  for 
Elizabeth  Pratt,  her  executors,  &;c.,  to  sell  the  said  reversionary 
share  by  public  auction  or  private  contract,  and  that  the  proceeds 
should  be  applied  in  the  first  place  to  discharge  all  arrears  of  the 
annuity,  and  all  costs,  &c. 

William  Mitchell  Bloye  died  on  the  4th  of  June,  1840.  By  his 
will,  dated  18th  of  February,  1840,  Ann  Susanna  Bloye,  his  wife 
(now  the  respondent,  Ann  Susanna  Hillman),  and  Bobert  Sewell 
(who  renounced),  were  appointed  his  executors  and  trustees.  They 
were  directed  to  pay  his  debts,  and  a  legacy  of  2002.  to  his  wife,  and 
to  hold  the  residue  in  trust  for  the  benefit  of  his  five  children.  The 
wife  proved  the  will. 

Elizabeth  Pratt,  the  grantee  of  the  annuity,  died  15th  January, 
1841,  intestate,  and  administration  to  her  estate  and  effects  was 
taken  out  by  her  daughter,  Mrs.  Georgina  Woodman. 

In  1845,  the  annuity  fell  into  arrear ;  and  Mrs.  Woodman,  in 
I  'fiio  ]  1846,  proposed,  under  the  power  in  the  annuity-deed,  *to  sell  the 
reversionary  share  on  which  the  annuity  was  secured.  Messrs. 
Overton  and  Hughes  acted  at  that  time  as  her  solicitors. 

The  sale  was  appointed  for  the  19ili  of  September,  1846. 

In  order  to  prevent  this  sale,  Mr.  Henry  Field,  a  solicitor,  then 
acting  on  behalf  of  Mrs.  Hillman,  wrote  to  Overton  and  Hughes  a 
letter,  dated  12th  September,  1846,  in  the  following  terms : 

"I  have  received  Mrs.  Hillman's  instructions  to  submit  the 
following  proposition  for  the  consideration  of  yourselves  on  the  part 
of  your  clients.  Mrs.  Hillman  informs  me  that  the  sum  of  550/. 
was  advanced ;  that  there  are  68/.  due  for  interest ;  and  allowing 
the  sum  of  100/.  for  costs  attending  the  sale  of  the  property,  would 
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together  amount  to  718Z. ;  and  that  for  the  sam  of  2502.  she  will  at       Lewis 
once  convey  the  whole  of  her  interest  to  your  clients.     I  shall  be     hillman. 
obliged  by  an  early  communication  on  the  subject,  with  the  view 
that  farther  expense  may  be  avoided." 

This  proposal  was  decUned  by  Messrs.  Overton  and  Hughes.  At 
their  request  Mrs.  Hillman  was  induced  to  concur  in  the  sale,  in 
order  to  redeem  the  annuity  out  of  the  purchase-money,  and  her 
ooncurrence  was  testified  by  the  following  memorandum,  which  was 
printed  at  the  foot  of  the  particulars  and  conditions  of  sale.  It  was 
addressed  to  Messrs.  Turner  and  Atherton,  the  auctioneers  employed 
to  conduct  the  sale. 

"  I  do  hereby,  as  the  executrix  of  the  will  of  my  late  husband 
William  Mitchell  Bloye,  deceased,  authorize  you  to  sell  the  rever- 
sionary  interest  referred  to  in  this  particular,  for  not  less  than  900Z. ; 
and  when  sold,  I  do  hereby  agree,  out  of  the  purchase-money,  and 
in  consideration  of  the  vendor,  Georgina  Woodman,  administratrix 
of  Elizabeth  Pratt,  deceased,  the  annuitant,  consenting  to  the  sale 
thereof  at  the  said  sum  of  900Z.,  to  redeem  the  annuity  *above  [*6ii  ] 
referred  to,  upon  the  understanding  that  the  balance  of  the  pur- 
chase-money of  the  above-mentioned  property,  after  payment  of  your 
and  all  other  charges  and  expenses,  be  paid  over  to  me  as  such 
executrix.    Dated  17th  September,  1846.*' 

The  sale  took  place  on  the  19th  September,  1846,  at  the  "Norfolk 
Hotel/'  in  Norwich.  Among  the  persons  who  attended  were  Mr. 
Trundle  and  Mr.  Lake,  the  trustees  of  the  will  of  Francis  Bloye. 
The  property  was  purchased  by  Mr.  Atkins,  as  agent  for  Mr.  Robert 
Barker,  for  the  sum  of  900i.  The  conditions,  with  particulars 
annexed,  were  duly  signed,  and  a  sum  of  180/.  was,  in  accordance 
with  one  of  these  conditions,  paid  down  as  a  deposit. 

An  abstract  of  the  title  of  Mrs.  Woodman,  as  vendor,  was  after- 
wards delivered  by  Hughes  to  Mr.  H.  Lake,  the  solicitor  appointed 
by  Barker,  who  thereupon  required  Hughes  to  furnish  a  copy  of  the 
memorial  of  the  annuity-deed,  which  being  declined,  the  pur- 
chaser's solicitor  made  an  inspection  of  the  memorial  itself  as 
enrolled  in  Chancery,  and  found,  as  he  stated,  that  the  memorial 
was  invalid  in  two  essential  particulars:  1st,  that  whereas  the 
annuity  was  granted  for  the  lives  of  four  persons,  the  memorial 
stated  the  annuity  to  be  granted  for  the  life  of  William  M.  Bloye, 
the  grantor ;  and  2ndly,  that  whereas  the  consideration  expressed 
by  the  deed,  to  be  paid  for  the  grant  of  the  said  annuity,  was  600/., 
the  memorial  stated  the  consideration  to  be  sums  amounting  to 
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[  *«12  ] 


610{«  only.  Mr.  H.  Lake  communicated  this  objection  to  Overton 
and  Hughes,  and  gave  notice  that  his  client  declined  to  complete 
the  purchase. 

Mr.  Hughes  then  determined  to  purchase  the  property  on  account 
of  himself  and  partner,  at  the  amount  at  which  Barker  had  pur- 
chased it.  On  the  4th  November,  1846,  Mrs.  Hillman,  acting 
apparently  under  their  advice,  went  *to  Doctors'  Commons  and 
proved  her  husband's  will.  8he  afterwards  received  from  them 
the  following  cash  account : 


Mrs.  Hillman  in  account  with  Messrs.  Overton  and  Hughes. 


1846,  Nov.  27. 

Purchase-money 

.£900    0    0 

Repurchase  of  annuity     -  £600    0 

0 

/ 

Interest  to  6th  December 

/ 

next     -        -        -        .      79  10 

0 

/ 

Messrs.  Turner  and  Aiher- 

, 

1 

ton*s  charges         -        •      53    0 

0 

Mr.  SewelPs  ditto    -.27 

0 

1 

Messrs.  Tebb's  ditto         -        9  11 

6 

1 

Messrs.  0.  and  H.    .        -      35    0 

0 

1 

Balance  this  day  handed 

1 

over  to  you  -        -        -    120  11 

6 

/ 

£900    0 

0 

£900    0    0 

[613] 


The"deed  of  assignment  was  dated  on  the  27th  November,  1846, 
and  purported  to  be  made  between  Georgina  Woodman,  of  the  first 
part,  James  Hillman  and  Ann  Susanna,  his  wife,  of  the  second  part, 
and  William  Lewis,  of  the  third  part.  The  deed  stated  the  purchase 
of  the  reversionary  interest  at  the  price  of  900i.,  out  of  which  were 
to  be  paid,  in  repurchase  of  annuity  and  satisfaction  of  all  arrears, 
the  sum  of  679Z.  10«.  Georgina  Woodman,  [James]  (i)  Hillman,  and 
his  wife,  concurred  in  the  assignment  thereby  intended  to  be  made» 
and  the  deed  then  purported  to  assign  all  the  reversionary  interest 
in  question  to  Lewis.  On  the  1st  of  December,  a  copy  of  this  deed 
and  a  copy  of  Mrs.  Hillman's  authority  to  the  auctioneer  to  sell  were 
sent  to  Mr.  H.  Lake,  the  solicitor  for  Barker,  as  constituting  a  good 
title;  but  Mr.  Lake  refused  to  accept  such  title,  and  on  the 
6th  December,  called  for  a  return  of  the  deposit  and  costs,  which 
he  then  received. 

On  the  14th  of  September,  1847,  Sir  Bobert  Bloye,  the  tenant 
for  life,  died,  and  the  trustees  under  F.  Bloye's  will  then  proceeded 

(1)  In  the  original  report  the  name  William  is  here  by  mistake  inserted  in 
the  place  of  James. — O.  A.  S. 
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k>  collect  the  funds.  Messrs.  Overton  and  Hughes  served  notice  lbwis 
on  the  trustees  to  pay  over  W.  M.  Bloye's  share  to  them,  which  the  hillman. 
trustees  declined  to  do,  but  paid  the  money  into  Court,  under  the 
10  &  11  Vict.  c.  96.  The  sum  thus  paid  in  amounted  to  1,770/.  1«.  9d. 
A  petition  was  then  presented  by  Overton  and  Hughes  and  Lewis 
to  the  Court,  under  the  above  statute,  praying  that  the  fund  might 
be  paid  oilt  to  Mr.  Hughes.  This  petition,  of  which  due  notice  was 
given  to  aU  the  parties,  stated  the  above  facts,  and  alleged  that  the 
contract  carried  into  effect  by  the  assignment  was  made  with  Overton 
and  Hughes,  Lewis  being  a  trustee  for  them.  This  petition  (i)  came 
on  for  hearing,  before  the  Vice-Chancellor  of  England,  on  the 
2nd  of  March,  1849,  when  the  counsel  for  both  parties  submitted  to 
be  bound  by  the  order  on  the  petition  in  the  same  way  as  if  a  cross 
petition  had  been  presented.  His  Honour,  after  hearing  arguments 
on  both  sides,  made  an  order,  directing  that  the  costs  of  the  trustees 
should  be  taxed,  and  should  be  paid  out  of  the  fund,  and  that  the 
residue  of  the  sum  of  1,770Z.  Is.  9d,  should  be  paid  out  to  Mr.  Hughes. 
Under  this  order,  a  sum  of  12{.  68.  Id.  having  been  deducted  for  the 
trustees'  costs,  the  sum  of  1 ,7572.  16^.  8d.  was  paid  out  accordingly. 
On  the  14th  of  March,  Hillman  and  his  wife  presented  an  appeal  to 
Lord  Chancellor  Cottbnham,  praying  that  so  much  of  the  Vicb- 
Chancellor's  order  as  directed  that  the  money  should  be  paid  out 
of  Court  might  be  reversed.  On  the  10th  of  November,  1849,  on 
the  hearing  of  this  petition  of  appeal,  the  Lord  Chancbllob  made 
an  order  reciting  the  petition,  and  also  ^reciting  that  the  parties  [  *614  ] 
had  submitted  before  the  Vice-Chancellor  of  England  to  be  bound 
by  the  order  made  on  the  said  petition  in  the  same  way  as  if  a 
cross  petition  had  been  presented  by  Hillman  and  the  others,  and 
directed  that  the  order  of  the  Vicb-Chakobllor  should  be  reversed, 
and  the  petition  of  Overton  and  Hughes  be  dismissed  with  costs  (2). 
The  order  then  proceeded  as  follows : 
"  His  Lordship  considering  that  the  deed  dated  the  27  th  day  of 

(1)  There   were    also    volominous         A  party  who  proceeds  under  a  power         i849. 

affidavits  filed  on  both  sides,  to  which  of  sale  is  a  trustee  for  that  sale.    He  

affidaTito  the  Lord  Ghahoellor  (Lord  is  not  selling  for  himself,  but  for  those  [  ^  ^Sl'-^  ^ 

St.  Lbokabbs),  in  his  judgment  in  to  whom  the  property  belongs ;  he  is  ' 

this  House,  made  frequent  reference.  selling,  it  is  true,  imder  a  power  whicU 

(2)  In  the  course  of  his  judgment  in  enables  him  to  pay  himself  in  the  first 
the  Court  below  Lord  Cottenhah,  instance,  but  he  is  a  trustee  for  the 
L.  C,  made  some  obseryations  which  surplus,  and  bound  to  account  for  it. 
may  be  oonTeniently  retained  here  Then,  if  Messrs.  O.  and  H.  were  acting 
from  1  Mac  A  Q.  commencing  at  for  the  annuitant,  the  annuitant  being 
p.  494.  a  ti'ustee  for  the  sale,  and  not  being 
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November,   1846,  in  the  said  petition  mentioned,  is  invalid  as 
between  the  said  appellants  James  Hillman  and  Ann  Susanna  his 


[1  Mac.  & 

•495] 


G. 


[  ♦497  ] 


able  to  purchase  for  himself,  am  I  to 
hold  that  his  attorney  or  agent  can  do 
it  P  If  the  principal  is  incapacitated, 
can  the  agent  do  that  which  the  prin- 
cipal could  not  ?  The  question  arose, 
(though  I  am  not  aware  that  it  was 
the  subject  of  decision),  and  was 
matter  of  observation  by  Lord  *ELDOif 
in  the  case  of  Downes  v.  Orazehrook,\ 
There  Lord  Eldon  laid  it  down,  not  as 
a  new  proposition,  but  as  a  necessary 
result  of  the  doctrine  of  the  Court, 
that  an  incumbrancer  with  a  power  of 
sale  was  in  the  first  instance  a  ti-ustee 
for  sale,  and,  being  such,  was  affected 
with  all  the  disability  of  purchasing 
which  any  other  tnistee  would  be. 
That  was  the  case  there,  and  the  only 
point  calling  for  decision;  but  Lord 
Eldon  alludes  to  the  fact  of  the 
attorney  purchasing,  and  asks  the 
question  (in  a  way  in  which  those  who 
are  familiar  with  Lord  Eldon' s  mode 
of  putting  a  question  may  know  what 
answer  he  would  have  given,  if  he  had 
been  called  on  to  answer  it)  whether 
the  attorney  could  do  that  which  the 
principal  could  not;  whether,  if  a 
party  is  incapacitated  from  purchas- 
ing, he  can  employ  an  agent  to  do  that 
which  he  could  not  do  himself ;  and 
whether  that  agent  had  a  power  to 
purchase  which  his  principal  had 
not  ;  it  would  be  the  most  absurd 
distinction  in  the  world.  The  reason 
why  a  trustee  is  not  permitted  to  pur- 
chase is,  because  the  Court  will  not 
permit  a  man  to  have  an  interest 
adverse  and  inconsistent  with  the  duty 
which  he  owes  to  another ;  and  as  a 
trustee  for  sale  is  bound  to  get  the 
best  price  for  property  to  be  sold  that 
he  can,  the  Court  will  not  permit  him 
to  have  an  interest  of  his  own  adverse 
to  the  discharge  of  his  duty  to  his 
principal.  If  he  is  the  purchaser  he  is 
interested  in  getting  the  property  at 
the  lowest  price  he  can ;  but  if  he  is 
acting  bond  fide  for  the  owner  of  the 
property  his  duty  is  to  sell  at  the  best 


price  he  can  obtain ;  and  the  Court 
will  not  permit  a  party  to  place  him- 
self in  a  situation  in  which  his  interest 
conflicts  with  his  duty;  for,  taking 
mankind  at  laige,  it  is  not  very  safe  to 
allow  a  man  to  put  his  private  interest 
in  conflict  with  the  duty  which  he 
owes  to  another.  '"This,  then,  ia  the 
rule.  Now  practically,  the  agent  is 
the  party  who  is  to  conduct  the  sale, 
for  in  ninety* nine  cases  out  of  a  hun- 
dred, the  principal  takes  no  part  in  it ; 
he  directs  the  sale  of  the  property,  but 
the  solicitor,  the  auctioneer,  or  the 
agent,  is  the  party  who  is  to  conduct 
it,  and  on  whose  exertions  the  result 
of  the  sale  depends ;  and,  therefore,  to 
say  that  the  principal  is  incapacitated 
but  that  the  agent  is  not,  would  be  an 
absurd  distinction,  the  reason  remain- 
ing the  same,  and  being  as  applicable 
to  one  as  to  the  other.  I  am  of  opinion 
it  is  clearly  made  out  that  the  sale  was 
on  behalf  of  Mrs.  Hillman,  who  was 
one  of  the  vendors.  But  if  that  were 
not  so,  there  is  no  question  that  the  sale 
was  on  behalf  and  by  direction  of  the 
annuitant;  that  Messrs.  O.  and  H. 
were  the  solicitors  and  agents  for  that 
annuitant,  and,  as  such,  became  ulti- 
mately the  purchasers.  The  original 
purchaser  objected  to  the  title,  and 
was  desirous  to  be  released  from  his 
bargain. 

[His  Lordship  here  commented  on 
the  circumstances  under  which  Messrs. 
0.  and  H.  determined  to  become  the 
purchasers  of  the  property ;  but  stated 
that  these  circumstances  were  not 
material  to  the  merits  of  the  case — 
and  then  proceeded  as  follows.] 

I  think  I  have  now  stated  quite 
enough  (and  I  am  unwilling  to  say 
more  than  is  necessary  for  the  purpose 
*of  disposing  of  the  case),  when  I  have 
shown  that,  according  to  my  view, 
Messrs.  O.  and  H.  were  not  in  a  situa- 
tion to  be  purchasers,  without  fuUy 
communicating  to  the  party  all  the 
circumstances  of  the  sale,  and  the  value 
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wife,  and  the  said  William  Lewis,  William  Overton,  and  David 

Hughes,  as  an  assignment  by  the  said  appellants  James  Hillman 

and  Ann  Susanna  his  wife,  of  the  reversionary  interest  thereby 

parported  to  be  assigned  to  the  petitioner  William  Lewis,  it  is 

ordered   that  the  said  William  Overton  and  David  Hughes  do 

repay,  on  or  before  the  19th  day  of  December  next,  the  sum  of 

1 ,757/.  16«.  6d.  (being  the  amount  received  out  of  Court  under  the 

order  hereby  reversed)   into  the  Bank,  with  the  privity  of  the 

Acooantant-General  of  this  Court,  to  be  entitled  '  In  the  Matter  of 

the  Trusts  of  Bhye's  Estate,  the  share  of  William  Mitchell  Bloye,' 

sabject  to  the  further  order  of  this  Court ;  and  the  said  money, 

ii?hen  paid  in,  is  not  to  be  paid  out  without  notice  to  the  said 

William  Overton  and  David  Hughes ;  and  the  said  order  is  to  be 

without  prejudice  to  any  question  as  to  any  liability  of  the  said 

William  Overton  and  David  Hughes  to  pay  interest  on  the  said 

sam  hereby  ordered  to  be  repaid  by  them  during  the  time  the  same 

has  been  and  may  be  in  their  hands ;  and  it  is  ordered,  that  the 


Lewis 

V. 
HiLLMAX. 


of  the  property.  The  title  of  Messrs. 
O.  and  H.  is  that  of  purchasers,  though 
they  were  agenU  for  the  sale.  I  have 
already  stated  the  reasons  for  which  I 
disr^ard  the  statement  made  by  them 
of  Mrs.  Hillman  having  been  a  party 
to  the  transaction  after  full  explana- 
tion, and  of  having  agreed  to  deal  with 
them  as  purchasers ;  and  in  fact,  when 
I  look  at  the  deed  which  they  pre- 
pared, and  which  they  tendered  to  her 
for  execution,  it  negatives  the  trans- 
action altogether.  If  the  transaction 
was  aa  they  represent  it,  there  was  no 
objection  to  Mrs.  Hillman  knowing 
they  were  to  be  the  purchasers ;  and 
if  they  had  prepared  a  deed  reciting 
the  real  facts,  and  had  secured  her 
concurrenoe,  whatever  title  they  might 
thus  have  obtained,  their  case  would 
have  been  free  from  the  imputation  of 
suppression.  Instead,  however,  of 
doing  this,  they  put  on  the  face  of  the 
deed  a  transaction  totally  inconsistent 
with  the  facts.  They  represent  another 
party  as  the  purchaser  for  his  own 
benefit,  and  carefully  suppress  all 
allusion  to  themselves  as  being  in- 
terested in  the  purchase.  When  I  look, 
therefore,  to  the  deed,  and  to  the 
evidence  in  the  case,  I  consider  the 
statement   of    approbation  and  con- 


currence on  behalf  of  Mrs.  Hillman  as 
being  entirely  contrary  to  the  fact. 

We  have  thus  the  direct  case  of 
agents  for  a  sale,  solicitors  employed 
for  the  purpose  of  sale,  surreptitiously, 
clandestinely,  and  by  concealment  and 
misrepresentation  of  the  facts,  endea- 
vouring to  become  purchasers  for 
themselves,  and  obtaining  a  convey- 
ance to  an  assignee  for  themselves, 
that  assignee  being  ostensibly  and 
apparently  represented  as  the  real 
purchaser.  *It  is  only  necessary  to 
state  the  proposition,  to  show  that 
such  a  transaction  cannot,  for  a 
moment,  be  sustained  in  a  court  of 
equity;  and  if  I  had  been  able  to 
collect  these  facts  with  that  degree  of 
certainty  with  which  it  is  the  duty  of 
the  Court  to  ascertain  them,  before  it 
disposes  of  property,  and  more  espe- 
cially where  it  has  to  make  a  decision 
which  cannot  but  affect  the  conduct 
and  character  of  those  interested  in  it, 
many  hours  of  the  discussion  might 
have  been  saved.  I  consider  the  case, 
therefore,  is  entirely  made  out  as 
against  these  proposed  purchasers,  and 
I  am  bound  to  make  such  an  order  as 
I  should  have  made,  if  there  had  been 
a  bill  filed  to  set  aside  the  deed. 


[  •498  ] 
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Lewis       appellants  James  Hillman  and  Ann  Sasanna  his  wife,  and  also  the 
HiLLMAN.     said  William  Overton  and  David  Hughes,  be  at  liberty  to  make 
respectively  such  application  to  the  Court  in  the  premises  as  they 
may  be  advised." 

[  615  ]  The  appeal  to  this  House  was  brought  against  this  order. 

On  the  7th  of  January,  1850,  Hillman  and  the  parties  claiming 
to  be  entitled  as  against  Overton  and  Hughes  presented  a  petition 
to  the  Lord  Chancellor,  in  conformity  with  the  leave  reserved  at 
the  conclusion  of  bis  Lordship's  order,  setting  forth  all  the  facts, 
and  praying  '*  That  the  said  deed,  bearing  date  the  27th  day  of 
November,  1846,  hereinbefore  mentioned,  might  be  considered, 
and  if  necessary,  declared  by  the  said  Court  invalid  and  inoperative 
as  an  assignment  to  the  appellant  William  Lewis  by  the  respondent 
James  Hillman  and  Ann  Susanna  his  wife,  of  the  reversionary 
interest  therein  in  that  behalf  mentioned,  and  that  the  annuity 
deed,  dated  the  6th  day  of  April,  1840,  might  likewise  be  con- 
sidered, and  if  necessary,  declared  by  the  said  Court  to  have  been 
null  and  void  as  against  the  said  William  Mitchell  Bloye,  and  to 
be  now  null  and  void  against  the  now  respondents  the  petitioners, 
and  that  all  proper  directions  consequent  thereon  respectively 
might  be  given  by  the  said  Court,  and  further  praying  that  the 
sum  of  1,770Z.  l8.  9d.  cash  in  the  Bank  of  England,  in  the  name 
of  the  Accountant-General  of  the  said  Court,  with  such  interest  as 
might  be  ordered  to  be  paid  by  the  said  now  appellants  Messrs. 
Overton  and  Hughes,  as  thereinafter  prayed,  after  making  due 
provision  for  the  payment  thereout  to  the  said  Messrs.  Overton 
and  Hughes  or  otherwise,  as  the  said  Court  should  consider  proper, 
of  such  amount  as  should  appear  to  be  the  balance  of  what  was 
actually  advanced  and  paid  by  the  said  annuitant  Elizabeth  Pratt, 
therein  before  mentioned,  to  or  for  the  use  of  the  said  William 
Mitchell  Bloye,  deceased,  as  and  for  the  consideration  for  the  grant 
of  such  annuity,  with  such  interest  thereon  as  the  said  Court  should 
consider  proper." 

[  616  ]  On  the  5th  of  February,  1850,  Messrs.  Overton  and  Hughes 

likewise  presented  a  petition  to  the  Lord  Chancellor,  in  which  they 
recited  the  above  facts,  and  the  appeal  to  this  House,  and  the 
petitioner  presented  to  the  Lord  Chancellor  on  the  7th  of  January 
preceding,  by  Hillman  and  the  other  parties,  and  stated  that  such 
petition  was  set  down  for  hearing  before  the  yice-Chancellor ; 
but  that  there  was  a  valid  defence  against  the  allegations  thereof, 
and  that  at  all  events  the  petitioners  (Overton  and  Hughes)  were 
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entitled  to  be  paid  out  of  the  said  fund  the  900Z.,  with  interest  at  Lewis 
five  per  cent,  per  annum,  together  with  their  costs  relating  to  the  Hillman. 
indenture  of  the  27th  November,  1846,  and  also  incident  to  this 
and  the  other  petition.  They  therefore  prayed  that  this,  their 
petition,  might  be  heard  along  with  that  of  Hillman  and  others, 
or  that  they  might  be  directed  to  institute,  within  a  limited  time, 
a  suit  touching  the  matters  alleged,  and  in  default  thereof,  that 
the  Bum  of  1J70L  U.  9d.  might  be  paid  out  of  Court  to  the  peti- 
tioner David  Hughes.  Or  that  in  case  the  Court  should  make  an 
order  for  the  payment  out  of  Court  of  any  part  of  the  said  fund, 
then  that  Hillman  and  the  others  should  give  security  for  the 
repayment  thereof ;  and  that,  also,  in  such  case,  the  sum  of  900Z., 
with  interest  from  the  27th  of  November,  1846,  until  payment,  at 
five  per  cent.,  and  the  costs  of  the  petitioners  relating  to  the  inden- 
ture of  the  27th  November,  1846,  and  the  costs  of  the  petitioners 
relating  to  this  application,  and  to  the  application  of  Hillman  and 
the  others,  should  be  ordered  to  be  paid  to  the  said  David  Hughes 
out  of  the  said  fund. 

Mr.  Stuart  and  Mr.  Cairns  for  the  appellants.     *    ♦     « 
[Their  arguments  sufficiently  appear  from  the  following  judg- 
ment.] 

Mr.  Betheli  and  Mr.  Rogers,  for  the  respondents,  were  not       [  620  ] 
called  on  to  address  the  House. 

The  Lord  Chancellor: 

My  Lords, — I  think  that  in  this  case  it  will  not  be  necessary  for 
your  Lordships  to  call  on  the  respondents'  ^counsel.  It  is  impos-  [  *62i  ] 
Bible  to  entertain  any  doubt  on  the  merits  of  the  case,  or  on  the 
questions  of  form  which  have  been  submitted  to  your  Lordships. 
The  merits  of  the  case  Ue  in  a  very  small  compass.  The  property 
in  question  was  a  reversionary  interest  in  one-fifth  part  of  the 
estate  of  Francis  Bloye,  which  was  to  come  to  Mrs.  Hillman,  as 
the  administratrix  and  widow  of  William  Bloye,  deceased,  under 
the  will  of  her  first  husband.  Mrs.  Hillman  had  married  a  second 
time.  She  was  the  wife  of  a  man  who  was  very  ill  at  the  time  of 
this  transaction,  who  was  confined  to  his  bed,  and  who  was  besides 
not  able  to  read  or  write,  and  she  was  herself  in  a  low  condition  of 
life,  not  able  to  employ  any  proper  solicitor  to  assist  her.  She 
was  occasionally  assisted,  it  is  true,  by  the  clerk  of  an  attorney, 
but  not  by  any  regular  professional  man. 

B.B.  —VOL.  Lxzxvin.  16 
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Lbwib  The  person  to  whom  this  property  had  originally  belonged,  had 

HiLLHAK.  granted  an  annuity  of  421.  a  year  to  Mrs.  Pratt,  which  annuity 
ultimately  became  vested  in  a  Mrs.  Woodman.  It  was  not  for  a 
very  large  sum  ;  the  purchase-money  was  only  600Z.  In  the  deed 
of  annuity  there  was  a  power  of  sale,  in  case  the  annuity  should  fall 
into  arrear.  The  interest,  therefore,  which  Mrs.  Hillman  had  in 
this  property,  bequeathed  to  her  by  her  husband,  was  only  the 
remainder  of  the  fifth  part  of  his  share  of  Francis  Bloye's  property, 
after  the  payment  of  the  annuity  and  repurchase  of  it,  with 
interest  and  costs.  The  annuity  fell  into  arrear,  and  a  sale  of  the 
reversionary  interest  on  which  it  was  secured  was  proposed.  Mrs. 
Hillman  became  alarmed  at  the  expenses  to  which  she  might  be 
put,  and  she  offered  to  take  a  very  moderate  sum  for  her  interest 
in  the  property  on  which  this  annuity  was  secured,  if  the  parties 
entitled  to  sell,  or  whom  she  believed  to  be  entitled  to  sell  the 
property,  would  give  her  that  sum.  Her  offer,  however,  was 
refused. 
[  622  ]  Messrs.  Overton  and  Hughes,  the  solicitors  who  were  to  manage 

this  sale,  were  the  solicitors  of  the  annuitant,  and  not  of  Mrs. 
Hillman.  The  annuity  being  in  arrear,  it  was  determined  to  sell 
the  property  under  the  power  of  sale,  and  they  set  about  the  matter 
in  a  very  regular  way.  I  have  nothing  to  find  fault  with  them  in 
the  way  in  which  they  commenced  the  proceedings,  though  I  have 
much  to  find  fault  with  in  regard  to  the  manner  in  which  they 
afterwards  conducted  themselves  daring  these  proceedings.  The 
commencement  was  regular,  and  free  from  all  objection.  They 
proposed,  under  the  power  of  sale,  to  sell  this  property,  and  they 
took  steps  for  that  purpose,  and  in  doing  so  incurred  considerable 
costs.  Their  own  costs,  which  were  charged  not  to  Mrs.  Hillman, 
who  did  not  employ  them,  but  to  Mrs.  Woodman,  the  administratrix, 
who  was  their  client,  lessened  the  balance  to  be  received  from  the 
purchase-money  when  the  sale  should  have  been  effected.  At  the 
sale  itself,  of  which  I  must  say  something  presently,  a  Mr.  Barker 
became  the  purchaser  of  the  property  for  the  sum  of  900L  It  is 
sworn  that  the  property  was  well  worth  600Z.  or  700Z.  more,  and 
would  no  doubt  have  fetched  that  larger  sum  if  everything  relating 
to  the  title  had  at  that  time  been  perfect.  That  satisfies  me  that 
the  sale  afterwards  made  for  9001,  was  made  at  an  undervalue,  and 
that  it  would  not  have  taken  place  except  under  the  circumstances 
which  existed  in  this  case.  Messrs.  Overton  and  Hughes  must 
early  have  been  of  opinion  that  there  was  a  doubt  in  respect  to  their 
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title  to  sell  this  property.     The  sale  was  advertised  in  a  way  which       lbwis 
in  itself  very  distinctly  showswho  was  the  person  put  forward  as  the     hillh ak. 
seller,  for  I  find  in  the  4th  condition  of  sale  these  words :  *'  4th.  The 
vendor,  who  is  the  administrator  of  a  person  who  was  an  annuitant, 
and  is  now  selling  under  a  power  of  sale  contained  in  the  annuity- 
deed/'  &c 

The  annuity-deed  was  enrolled  under  the  Apt  of  Parliament  [  ^23  ] 
which  I  had  the  satisfaction  to  draw ;  and  which  contains  provi- 
sions very  much  for  the  public  advantage.  That  Act  has  a  schedule 
of  a  very  ample  kind,  and  if  the  form  of  that  schedule  had  been 
followed,  this  property  would  have  retained  its  full  value,  and  this 
mass  of  litigation  would  have  been  avoided.  It  is  impossible, 
except  by  great  neglect,  to  commit  a  mistake  in  respect  of  the 
forms  of  the  Act  of  Parliament ;  but  somebody  or  other  had  been 
neglectful.  The  persons  guilty  of  the  neglect  contrived  to  mistake 
the  terms  of  the  Act,  to  register  improper  sums,  to  be  otherwise 
n^lectful,  and  in  that  way  the  annuity  was  not  worth,  as  an 
annuity,  and  the  power  of  sale  it  contained  was  not  worth, 
as  a  power  of  sale,  the  parchment  upon  which  they  were 
written. 

Messrs.  Overton  and  Hughes  must,  at  an  early  period  of  the 
business,  have  discovered  something  of  this  objection,  for  they 
applied  to  Mrs.  Hillman,  who  was  not  a  party  to  the  sale,  and  as  to 
whom  the  sale  was  made  adversely,  and  they  got  from  her  an 
authority  which,  considering  that  she  was  without  a  regular  pro- 
fessional adviser,  they  ought  not  to  have  attempted  to  obtain.  So 
late  as  the  17th  of  November,  the  sale  being  then  about  to  take 
place  in  a  few  days  afterwards,  they  obtained  from  her  a  consent  to 
that  sale.  That  consent  is  in  these  terms.  (His  Lordship  read  it.) 
Why  should  she  consent  to  the  sale  at  this  sum  ?  Why  should  her 
consent  to  sell  at  that  sum  be  asked  at  all  ?  If  the  annuity-deed 
was  valid,  she  was  not  entitled  to  refuse  a  sale  because  the  property 
did  not  reach  a  certain  sum.  On  the  face  of  this  consent,  what 
does  it  amount  to  but  a  confirmation  of  that  invalid  title  to  sell, 
upon  which  they  had  pretended  to  put  up  the  property  for  sale  ? 
They  were  bound  to  know— they  must  have  known,  that  the  title  to 
sell  was  invalid.  Then  they  got  a  consent  from  this  Mrs.  ^Hillman,  [  *624  ] 
that  she  would  take  **  the  balance  of  the  purchase-money  of  the 
above-mentioned  property,  after  payment  of  your  and  all  other 
charges  and  expenses." 

This  is  not  all.    After  the  sale  she  is  called  upon  to  make  this 

16—2 
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Lewis  declaration :  *'  I,  Ann  Susanna  Hillman,  the  wife  of  James 
HiLLMAir.  Hillman,  do  solemnly  and  sincerely  declare  that  I  am  the  widow  of 
William  Mitchell  Bloye,  deceased,  and  that  I  am  the  wife  of  (he 
said  James  Hillman,  and  that  the  said  William  Mitchell  Bloye 
departed  this  life  on  the  fourth  day  of  June,  1840,  and  was  buried 
at  the  parish  church  of  Bethnal  Green,  in  the  county  of  Middlesex, 
and  that  the  property  comprised  in  such  particulars  of  sale  was 
sold  by  public  auction  for  the  sum  of  900{.,  and  subsequently 
resold  for  the  like  sum  of  900L,  and  that  the  account  hereunto 
annexed,  marked  with  the  letter  B,  has  been  examined  by  me,  and 
that  the  same  is,  to  the  best  of  my  belief,  correct  and  right,  and 
that  the  payments  therein  referred  to  were  at  my  request.'*  So 
that  this  woman,  without  the  least  professional  advice  to  assist  her, 
is  asked,  after  the  sale,  to  say  that  there  had  been  a  proper  sale 
and  resale  of  this  property,  and  that  what  had  been  done  was 
perfectly  right ;  and  then  we  find  that  the  account,  of  which  we 
have  heard  so  much,  is  accepted  by  her  as  correct.  It  is  said  that 
this  shows  that  she  had  received  information  of  the  real  nature  of 
the  transaction,  and  that  she  knew  that  Overton  and  Hughes  were 
the  purchasers.  How  was  she  to  know  this  ?  They  were  acting  at 
this  time  as  if  they  were  her  solicitors,  the  persons  through  whose 
hands  the  money  was  to  reach  her  own;  but,  reaching  their 
hands,  payments  were  to  be  first  of  all  made  from  it,  and  after 
those  payments  had  been  satisfied,  the  residue  was  to  be  handed 
over  to  her. 

Now  the  probability  is,  that  such  a  transaction  as  this  was  never 
[  *626  ]  before  seen  in  a  court  of  equity.  At  that  very  *time  the  property 
was  sold  to  Barker,  and  the  sale  to  him  was  not  rescinded ;  so  that 
if  Mrs.  Hillman  was  the  seller  of  the  property,  it  having  been  once 
sold  to  Barker,  and  that  sale  not  having  been  rescinded,  and  then 
again  sold  to  somebody  else,  she  was  left  exposed  to  an  action  by 
Barker  upon  the  original  contract  with  him. 

Can  there  be  a  more  improper  mode  of  conducting  such  a  trans- 
action ?  I  do  not  wish  to  give  pain  to  anyone,  but  I  am  forced  to 
make  these  observations.  Can  anything  be  more  improper  than 
reselling  property  whilst  a  previous  contract  for  sale  remains 
unrescinded,  and  selling  that  property  as  if  it  was  unfettered  and 
unbound  by  any  previous  stipulations  ?  What  was  the  meaning  of 
this  transaction  ?  What  was  it  for  ?  What  was  the  purpose  of  the 
machinery  thus  brought  into  play?  I  think  I  can  see.  As  a 
lawyer  I  cannot  shut  my  eyes  to  it.    They  found  from  Mr.  Lake's 
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letter  that  an  objeetion  existed  to  this  annuity,  and  they  knew  that       Lewis 

on  account  of  that  objection  this  sale  itself  was  void,  and  that  it     hillmak. 

coald    not    be  carried  into  execution  by  them  as   representing 

Mrs.  Woodman.    They  therefore  hit  upon  the  expedient  that  has 

led  to  this  litigation.   They  thought  if  they  could  get  Mrs.  Hillman, 

a  poor,  ignorant  woman,   without  advice,  whose  husband    was 

incapable  of  knowing  anything  or  assisting  her  in  the  matter, — 

they  thought  if  they  could  get  her  to  bring  her  title  in  aid  of  their 

own,  they  should  be  able  to  send  this  attestation  of  their  authority 

to  Mr.  Barker,  and  induce  him  to  accept  the  property  as  purchaser. 

That  which  is  stated  in  this   declaration  is  not  worthy  of  the 

slightest  notice.     They  had  a  deposit  in  hand  upon  the  sale  to 

Mr.  Barker.    At  the  moment  when  they  obtained  from  her  this 

declaration,  they  held  in  their  own  hands  the  deposit  on  the  sale 

which  bad  been  unrescinded,  and  which,  if  Mr.  Barker  had  thought 

fit  to  enforce  against  her,  he  could  have  enforced,  and  she  must 

•have   paid   every  shilling  of  the  costs.      They   thought  if  they       [  *626  j 

could  get  the  property  in  this  way  out  of  Mrs.  Hillman's  hands 

into  their  own,  that  though  the  annuity  itself  might  be  void,  they 

would   be  able  to  make  a  good  title  to  the  property.     She  was 

therefore  sent  for.    The  deed  of  assignment  to  Lewis  was  prepared. 

The  deed  was  not  read  to  her, — she  was  called  on  to  execute  it. 

What  is  that  deed  ?    It  is  a  regular  deed  of  purchase  by  Lewis, 

who  tarns  out  to  be  Overton  and  Hughes'  clerk,  and  who  advanced 

as  much  of  the  purchase-money  of  that  property  as  any  of  your 

Lordships  did.     He  was  put  forward  as  the  real  purchaser.     In 

that  deed  it  is  first  stated  that  she  contracted  to  sell,  then  that  she 

sold,  to  Lewis.    Both  these  statements  are  equally  false.     She  is 

then  made  to  admit  the  payment  of  the  purchase-money,  and  to 

give  receipts  for  it.     They  then  go  to  Mr.  Lake,  who  represents 

Mr.  Barker  in  the  transaction;    but  before  doing  that,  they  are 

forced  to  again  make  use  of  Mrs.  Hillman.     She  is  made  to  prove 

the  will  of  her  husband  in  order  to  enable  her  to  make  good  their 

title  to  the  property  through  her.    If  their  title  to  sell  on  behalf  of 

Mrs.  Woodman,  the  annuitant,  had  been  good,  which  they  assumed 

in  the  first  notice  of  sale,  it  would  not  have  been  necessary  for 

Mrs.   Hillman  to  take  out  this  probate;   and  thus  unnecessary 

expenses  were  thrown  on  her,  and  on  her  only,  though  it  was  not 

for  her  interest  that  the  property  should  be  sold,  and  though  she 

had  no  person  to  advise  and  assist  her,  and  did  not  know  what  she 

was  doing.     Why  were  these  expenses  incurred?    In  order  to 


£46  1862.    H.  L.    8  H,  L,  C.  626—628.  [b.b. 

Lswis       make  good  their  title  to  dispose  of  the  property,  to  make  a  good 
HiLLMAN.     title  for  the  benefit  of  Overton  and  Hughes,  who  had  then  all  the 
transaction  in  their  own  hands. 

Tour  Lordships  have  been  told  that  this  was  a  fair  transaction, 
and  that  the  order  made  in  the  Court  below  was  a  harsh  order. 

[  •627  J  With  that  order  I  entirely  concur.  I  *agree  that  the  deed  is 
invalid,  that  it  is  not  worth  the  ink  with  which  it  is  written.  These 
parties  knew  it  to  be  invalid,  and  their  conduct  showed  that  they 
did  so.  Their  conduct  throughout  was  a  scheme  to  make  Mrs. 
Hillman  concur  in  the  sale  of  the  property  at  all  events,  so  as  to 
avoid  the  effects  of  the  original  blunder  in  the  enrolment  of  the 
annuity-deed.  Suppose  Barker  had  brought  an  action  on  his 
contract,  in  what  situation  would  those  parties  have  been  placed  ? 
They  would  have  been  liable  to  him. 

Then  it  is  said  that  what  Mrs.  Hillman  did,  she  did  with  full 
notice.  I  have  read  these  papers,  my  Lords,  with  some  care,  and  I 
cannot  see  that  she  had  any  notice  to  inform  her  of  what  she  was 
really  required  to  do.  I  cannot  see  that  she  had  any  such  notice 
as  equity  considers  necessary  in  cases  of  this  kind,  regard  being 
had  to  the  situation  in  which  she  stood.  She  was  sent  for  to 
Overton  and  Hughes'  office.  She  was  without  an  attorney.  She 
did  not  know  what  she  was  about.  She  was  required  to  sign  a 
very  important  deed.  She  had,  however,  some  notion  that  there 
was  something  irregular,  and  she  asked  about  the  purchase.  Your 
Lordships  are  aware  that  she  already  knew  that  there  had  been  a 
sale,  and  that  that  sale  was  not  completed,  and  that  there  had  been 
a  resale ;  she  asked  who  was  the  purchaser.  What  was  the  answer 
to  her  inquiry  ?  Hughes  did  not  say  to  her  that  Barker  could  be 
forced  to  complete  the  sale,  or  that  the  sale  to  him  was  perfect ; 
but  Hughes  said  that  difficulties  arose  in  transactions  of  this  kind, 
**  That  on  sales  of  reversionary  property  there  nearly  always  were 
objections  or  difficulties ;  but  that  the  title  in  this  instance  was  as 
good  as  could  usually  be  given  to  that  kind  of  property ;  and  that 
the  reversion  was  still  for  sale  to  any  one  who  chose  to  give  900L 
for  it,  or  words  to  that  effect/' 

[  •628  ]  Now,  my  Lords,  Mr.  Hughes,  who  gave  her  all  this  ^information, 

was  bound  to  tell  the  truth ;  he  was  bound  to  tell  her  that  he  and 
his  partner  were  the  purchasers ;  and  had  become  so  as  a  mere 
channel  to  enable  them  to  sell  to  Barker.  He  did  not  do  this ;  but 
when  Hughes  had  thus,  as  he  thought,  got  rid  of  the  difficulty,  he 
again  applied  to  Lake,  who,  however,  said  he  would  not  look  at  the 
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title.     Why  not  ?    It  was  as  good  a  title,  as  a  legal  title,  as  any       Lewis 
man  conld  have ;  but  it  was  obtained  from  Mrs.  Hillman  without     Hillman. 
sufficient  knowledge  on  her  part,  and  therefore  Mr.  Barker  himself, 
if  he  had  afterwards  become  the  purchaser,  would  not  have  been 
safe  in  eqoity. 

We  are  told  that  Mr.  Hughes  was  surprised,  that  he  laboured 

under  a  difficulty,  that  he  had  not  proper  means  of  laying  evidence 

before  the  Court,  and  that  there  ought  to  have  been  a  bill  filed. 

Why  did  not  he  file  a  bill  ?    He  presented  a  petition  ;  and  upon 

what  did  he  support  his  petition  ?    Upon  his  own  affidavit.    Was 

there  any  restriction  upon  what  he  had  to  say  ?    None.    He  said 

what  he  liked.    Is  not  he  competent  to  state  his  own    case? 

Perfectly  so ;  but  his  case  did  not  bear  stating.     That  is  the  only 

reason  why  upon  the  affidavit  you  find  so  much  ambiguity.     It  was 

not  the  power  of  stating  that  he  wanted,  but  it  was  caution  on  his 

part  not  to  state  the  case.    What  does  he  state  in  his  affidavit  ? 

'*  That  apprehending  the  purchase  would  go  ofif,  Messrs.  Overton 

and  Hughes,  to  do  an  act  of  kindness  and  benevolence  to  Mrs. 

Hillman,  agreed  to  take  the  property."    But  the  power  to  do  this 

they  did  not  possess.     There  was  no  contract.     To  a  contract  there 

must  be  two  persons.    Two  minds  are  essential  to  constitute  a 

contract.     For  a  contract  of  this  sort,  there  must  be  not  only  a 

buyer  but  a  seller ;  and  upon  this  occasion  there  was  a  buyer,  no 

doubt,  in  one  sense  of  the  term,  but  there  was  no  seller.    Contract, 

my  Lords,  there  was  none;  but  contrivance  there  was,  in  order  to 

obtain  a  good  title  from  this  woman,  so  as  to  give  ^validity  to  the      [  *629  J 

acts  that  had  taken  place  to  enable  these  parties  to  complete  the 

sale  of  the  property. 

I  should  not  have  thought  so  ill  as  I  do  of  this  case,  indeed  I 
should  have  thought  there  was  some  excuse,  if,  when  the  trans- 
action had  miscarried,  when  the  purchaser  had  said,  "  I  shall  not 
take  this  title,"  Hughes  had  said  to  Mrs.  Hillman,  "  We  have  tried 
to  make  a  good  title ;  the  object  has  failed ;  here  is  your  property, 
if  you  like  to  take  it."  But  instead  of  that,  finding  that  the 
property  was  of  more  value  than  the  sum  paid  for  it,  they  have 
insisted  upon  their  own  title  as  purchasers :  they  have  adopted  the 
course  stated  in  order  to  obtain  from  this  woman  the  realization  of 
that  alleged  contract,  which,  as  I  have  shown  your  Lordships,  was 
in  truth  no  contract  at  all. 

It  would  be  useless  to  go  through  any  more  of  these  facts.  I 
have  looked  into  every  item  of  every  account,  and  every  fact  tells 
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LVWI8  stronger  and  stronger  against  the  case  of  Overton  and  Hughes.  It 
HiLLMAN.  shows  the  manner  in  which  they  were  dealing  with  Mrs.  Hillman 
to  get  her  assent  to  a  transaction  she  did  not  understand.  It  is 
said  that  Mr.  Hillman  must  have  sanctioned  this  proceeding.  But 
he  is  a  poor  man,  lying  on  his  bed,  and  utterly  incapable  of  writiog 
or  reading ;  and  the  attorney's  clerk  takes  the  deed  to  him,  and 
obtains  his  signature  without  attempting  to  read  to  him  a  single 
word  of  that  deed.  The  deed  was  executed  by  Hillman  and  his  wife 
without  their  having  heard  a  single  word  of  it  read  to  them,  and 
without  their  knowing  a  single  syllable  of  its  contents. 

I  have  been  surprised,  I  confess,  at  this  matter  being  pursued, 
when  the  rules  of  equity  are  so  clear.  No  man  in  a  court  of  equity 
is  allowed  himself  to  buy  and  sell  the  same  property.  He  cannot 
sell  to  himself.  Even  in  the  case  of  a  fair  trustee,  he  cannot  sell  to 
r  *630  ]  himself.  If  he  has  the  *power  or  the  trust  to  sell,  he  must  have 
some  one  to  deal  with.  Courts  of  equity  do  not  allow  a  man  to 
assume  the  double  ch9.racter  of  seller  and  purchaser;  and  it  is 
necessary,  in  order  to  preserve  the  interests  of  persons  entitled 
beneficially  to  property,  to  maintain  that  rule.  But  here  is  a  case 
which  goes  infinitely  beyond  that.  I  should  lay  it  down  as  a  rule, 
my  Lords,  that  ought  never  to  be  departed  from,  that  if  an  attorney 
or  agent  can  show  he  is  entitled  to  purchase,  yet,  if  instead  of  openly 
purchasing,  he  purchases  in  the  name  of  a  trustee  or  agent,  without 
disclosing  the  fact,  no  such  purchase  as  that  can  stand  for  a  single 
moment.  Such  a  transaction,  to  stand,  must  be  open  and  fair,  and 
free  from  all  objection.  And  if  a  man  purchases,  as  these  appellants 
purchased,  by  putting  forward  a  clerk  of  his  own,  not  as  a  clerk,  not 
as  an  agent,  but  as  an  actual  bond  fide  purchaser  upon  an  absolute 
and  independent  contract,  he  does  that  which,  the  moment  it  is 
stated,  renders  the  deed  powerless  for  the  purpose  for  which  it  was 
framed  and  executed ;  and  the  Court  will  hold  the  parties  responsible 
for  everything  that  results  from  it.  If,  therefore,  a  bill  had  been 
filed,  and  this  contract  had  been  attempted  to  be  set  up,  and  it  had 
come  before  your  Lordships,  I  cannot  hesitate  to  say  that  you  would 
have  rescinded  that  contract,  and  thrown  the  whole  costs  of  the 
proceeding  upon  the  parties  who  had  entered  into  it. 

My  Lords,  without  further  travelling  into  this  portion  of  the  case, 
for  it  really  admits  of  no  doubt, — the  further  it  is  investigated  the 
more  open  to  objection  it  proves, — I  come  to  another  part  of  it. 
What  is  the  objection  in  point  of  law  ?  It  is  that  this  decision  was 
made  on  a  petition  under  the  statute,  and  not  on  a  bill.   The  Act  of 
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Parliament    (10  &  11  Vict.  c.  96)   was  passed  for  a  very  good       Lewis 

object, — ^whether  it  is  free  from  all  objections  or  not  is  not  now  the     hillman. 

question.     You  have  to  execute  the  laws  here  precisely  as  you  would 

Mo  if  sitting  in  any  court  of  original  jurisdiction.     Your  Lordships       [  *63i  ] 

are  sitting  as  a    court  of  equity,   and    you  must  deal  with  this 

case  just  as  the  court  of  equity  ought  to  have  done.     The  Yice- 

Chancellob  of  England  was  led  to  believe,  upon  the  affidavits,  that 

this  was  a  real  transaction  of  sale,  and  ought  to  be  supported.   The 

money  had  been  paid  into  Court  under  the  provisions  of  that  Act  of 

Parliament  which  enables  trustees  who  have  money  in  hand  to  pay 

it  into  Court,  and  then  enables  the  Court  to  deal  with  the  money  as 

between  the  persons  clearly  entitled.      The  Yioe-Ghancellob  made 

an  order  giving  Messrs.  Overton  and  Hughes  the  whole  of  the 

money  produced  by  that  sale  of  the  property.    The  result  of  that 

was,  that  they  had  that  money  for  some  time  in  their  hands.  There 

was  then  an  appeal  to  the  Lord  Chancellor,  and  a  reversal  of  that 

decision;    and  the  Lord  Chancellor  very  properly  ordered  the 

money  to  be  paid  back.     He  then  declared,  and  properly  declared, 

that  the  deed  in  question  was  a  deed  that  could  not  stand.     Upon 

that,  no  Judge  in  equity  ought  to  have  entertained  a  doubt.     Then 

he  reserved  the  question  of  interest  payable  upon  that  money  during 

the  period  it  was  in  the  hands  of  Overton  and  Hughes,  and  on  that 

point  he  left  the  parties  at  liberty  to  apply  to  the  Court. 

A  very  grave  question  was  raised  at  your  Lordships'  Bar  in 
regard  to  the  injustice  committed  upon  Messrs.  Overton  and  Hughes 
by  this  order.  In  the  first  place,  it  was  said  there  is  no  jurisdic- 
tion. I  was  surprised  to  hear  that  statement,  because  the  Act  of 
Parliament  is  express  that  the  Court  may  make  the  same  order  upon 
an  application  by  petition,  with  the  right  to  re-hear,  and  subject  to 
an  appeal,  as  if  a  regular  bill  had  been  filed ;  but  reserving  to  the 
Court  itself,  if  it  should  think  it  necessary,  to  direct  a  bill  to  be 
filed,  and  the  matter  to  be  solemnly  argued.  That  is  entirely  at  the 
discretion  of  the  Court.  The  Act  of  ^Parliament  gives  the  same  [  *^'^^  ] 
jurisdiction  to  the  Lord  Chancellor  upon  that  petition  as  if  a  bill 
was  actually  filed.  I  should  have  very  much  doubted  whether  it 
was  necessary  in  such  a  case  as  this  to  present  a  cross  petition ; 
but  there  is  not  a  question  as  to  the  power  of  rescinding  a  deed 
where  a  petition  and  cross  petition  have  been  presented,  for  upon 
the  Act  of  Parliament  how  else  can  any  one  be  declared  entitled  to 
tbe  money  ?  One  person  applies  for  the  money  in  virtue  of  a  sup- 
posed title  to  it,  the  other  denies  that  title.     You  cannot  order  the 
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Lewis  money  to  be  paid  if  the  jurisdiction  to  deal  with  the  title  does  not 
HiLLMAN.  exist.  It  is  clear,  that  on  a  petition  and  cross  petition  an  order  of 
this  kind  could  be  made.  Is  a  cross  petition  necessary  ?  If  it  is, 
that  necessity  was  here  dispensed  with,  for  a  consent  was  given  on 
the  part  of  Overton  and  Hughes  that  the  case  should  be  considered 
just  as  if  there  had  been  a  cross  petition  presented  by  the  respon- 
dents. Then  where  is  the  want  of  jurisdiction  ?  Can  anything  be 
more  clear  than  that  there  was  perfect  jurisdiction,  just  as  good 
jurisdiction  as  if  a  bill  had  been  filed  by  Overton  and  Hughes  in 
order  to  receive  the  money  under  this  deed,  and  a  cross  bill  had 
been  filed  in  order  to  set  aside  the  deed  itself. 

Then,  my  Lords,  it  is  said,  "If  there  was  jurisdiction,  we  have 
not  had  justice  done ;  at  all  events,  we  are  entitled  to  the  money 
we  have  paid,  and  the  order  of  the  Lord  Ghanobllor  has  not 
provided  for  that."  So  they  are,  beyond  all  doubt,  entitled  to 
some  of  it.  For  example,  to  the  purchase-money  of  the  annuity, 
which  might  be  recovered  back  in  an  action,  or  which  might  be 
deducted  from  the  money  they  received  out  of  Court,  if  that  money 
was  still  in  their  hands.  That  was  very  strongly  put  by  Mr.  Stuart^ 
and  I  am  much  impressed  with  his  view  of  the  case.  It  is,  how- 
ever, quite  clear  that,  at  the  hearing  in  the  Court  below,  the  parties 
[  *633  ]  did  not  submit  themselves  to  the  order  of  the  Court,  ^asking  to 
have  that  money  back  to  which  alone  they  were  entitled,  because 
they  were  so  displeased  with  the  decision,  as  often  happens  in  such 
cases,  that  they  did  not  like  to  take  the  alternative  view  of  the 
subject,  to  receive  back  that  to  which,  if  the  sale  was  successfully 
impeached,  they  would  be  entitled.  But  I  cannot  doubt  that,  if  the 
Lord  Chancellor,  in  the  Court  below,  had  been  asked  to  give  them 
that  which  they  were  clearly  entitled  to,  it  would  have  been  given 
to  them  as  a  matter  of  course.  His  Lordship,  by  his  order, 
reserved  the  question  of  interest,  and  has  given  to  each  party  the 
liberty  to  apply.  He  has  given  them  the  liberty  to  apply  for  what? 
For  the  fund,  according  to  their  interest  in  it.  No  doubt  they 
cannot  apply  under  that  order  for  the  money,  as  upon  the  validity 
of  the  contract,  which  is  condemned  by  the  order  itself ;  but  sub- 
mitting to  the  order  (that  is,  to  that  portion  of  the  order  which 
declares  the  contract  a  nullity),  they  want  no  order  of  your  Lord- 
ships in  this  House.  They  have  only  to  go  before  the  Court,  and 
apply  for  that  to  which  they  are  entitled.  The  order  of  the  Court 
below  expressly  reserves  to  them  that  liberty ;  but  I  advise  your 
Lordships,  as  I  would  in  all  these  cases,  if  it  can  be  done  without 
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great  inconvenience,  at  once,  as  far  as  you  can,  to  put  an  end  to 
contention,  and  if  possible  to  arrange  the  terms  upon  which  the 
case  is  finally  to  stand.  I  shall  take  the  liberty  of  moving  that  this 
appeal  be  dismissed,  with  costs.  But,  notwithstanding  that,  I  am 
prepared  to  advise  your  Lordships  to  wind  up  the  matter,  if  you 
can,  and  to  state  why.  But  I  wish  first  to  know  whether  the  parties 
desire  it  to  be  so. 

Mr.  Stuart  : 
Certainly,  my  Lord. 

Mr.  BetheU : 

Certainly,  so  far  as  we  are  concerned.  There  were  certain  peti- 
tions standing  over ;  the  whole  matter  may  now  be  arranged  subject 
to  the  costs  upon  those  petitions. 

[After  some  discussion,  an  order  was  made  affirming  the  decision 
of  the  LoBD  Chancsllor  below  with  costs,  but  allowing  the  appel- 
lants repayment  out  of  the  fund  in  Court  of  the  redemption  money 
and  other  payments  made  by  them  (except  their  costs  in  connection 
with  the  assignment  of  the  27th  of  November,  1846). — 0.  A.  S.] 


Lkwis 

V. 
HiLLMAK. 


GEORGE  STEPHENSON  v.  HIGGINSON  (1). 

(3  H.  L.  C.  638—697.) 

In  oonstming  an  ordinary  Act  of  Parliament,  every  word  miifit  be  under- 
stood according  to  its  legal  meaning,  unless  the  context  shows  that  the 
Legislature  has  used  it  in  a  popular  or  more  enlarged  sense :  but  in  a  penal 
enactment,  where  it  is  sought  to  depart  from  the  ordinary  meaning  of  the 
words  used,  the  intention  of  the  Legislature  that  those  words  should  be 
understood  in  a  larger  or  more  popular  sense  must  plainly  appear. 

The  Ecclesiastical  Proctors  (Ireland)  Act,  1814  (54  Qteo.  III.  o.  68),  s.  9, 
prohibits  a  proctor  from  permitting  or  suffering  ''his  name  to  be  in  any 
manner  used  in  any  suit,  the  prosecution  or  defence  of  which  shall  appertain 
to  the  office  of  a  proctor,  or  in  obtaining  probates  of  wills,  letters  of  adminis- 
tration, or  marriage  licenses"  for  the  benefit  of  any  other  person.  The 
10th  section  enacts,  **  that  in  case  any  person  shall,  in  his  own  name,  or  in 
the  name  of  any  other  person,  make,  do,  act,  exercise,  or  perform  any  act, 
matter,  or  thing  whatsoever,  in  any  way  appertaining  or  belonging  to  the 
office,  function,  or  practice  of  a  proctor,  for  or  in  consideration  of  any  gain, 
fee,  or  reward,  or  with  a  view  to  participate  in  the  benefit  to  be  derived 
from  the  office,  function,  or  practice  of  a  proctor,  without  being  admitted 
and  enrolled,  he  shall  forfeit  50/.  (2) :  " 

Held,  that,  construing  these  two  sections  together,  the  acts  intended  by 

(1)  See    Law    Society   v.    Waterlow      Pemsd  [1891]  A.  0.  at  p.  680. 
(1883)  8  App.  Cas.  407.  52  L.  J.  Q.  B.  (2)  See  20  &  21  Vict.  c.  79,  s.  101. 

674;    Income   Tax    Commissionera    v. 


18R1. 

Feb,  18,  20. 

July  9. 

1852. 
JuTie  16. 

Lord 
Truro,  L.C. 

Lord 
Brougham. 

Talfourd,  J. 

Williams,  J. 

Erle,  J. 

Wight  MAN, 
J. 

COLERIDOB, 
J. 

Maulr,  J. 

Patteson,  J. 

Parke,  B. 

[«38] 


262  1861.    H.  L.     8  H,  L.  C.  638—641.  [b.b. 

Stephenson  the  latter  section  to  be  prohibited  were  those  which  were  legally  incident 

V*  to  the  office  of  a  proctor ;  not  those  which,  though  usually  performed  by 

HiGOiNSON.  ijjjn^  ^gj^  jjQ^  qJ  yjglj^  incident  to  his  office. 

And,  therefore,  that  a  registrar  of  an  Ecclesiastical  Court,  who,  in  cases 
where  there  was  no  testamentary  contest,  had  prepared  the  documents,  and 
done  the  acts  necessary,  for  obtaining  letters  testamentary,  and  probates  of 
wills,  and  other  similar  matters,  had  not  thereby  subjected  himself  to  the 
penalty  imposed  by  the  10th  section. 

On  the  trial  of  an  action  brought  on  this  statute,  evidence  from  certain 
Ecclesiastical  Courts  was  tendered,  to  show  that  it  was  customary  for  the 
registrar  to  do  these  acts,  and  to  receive  fees  on  account  of  doing  them  : 

Held,  that  the  evidence  was  properly  admitted. 

[  639  J  The  Lords  allowed  the  opinion  of   a   learned  Judge,  who  had  been 

present  at  the  hearing  of  the  cause,  but  who  was  unable  to  attend  'when 

the  Judges'  opinions  were  delivered,  to  be  read  by  one  of  his  brethren ;  but 

it  was  expressly  declared  that  this  could  not  be  done  as  a  matter  of  course. 

This  was  an  action  of  debt,  for  penalties  under  the  54  Geo.  lU. 
c.  68, 
[  640  ]  George  Stephenson  was  a  proctor  of  the  Ecclesiastical  Court  of 

the  Bishop  of  Down  and  Connor,  and  Henry  Theophilus  Higginson 
was  registrar  of  the  diocese  of  Down  and  Connor,  but  was  not  a 
proctor  of  the  Ecclesiastical  Court  there,  or  of  any  other 
Ecclesiastical  Court  in  Ireland. 

Higginson,  while  such  registrar,  had  been  in  the  habit  of 
extracting  probates  on  wills  where  there  was  no  testamentary 
contest,  and  of  drawing  up  and  engrossing  affidavits  to  verify  the 
same,  and  of  performing  various  other  acts  relating  to  the  obtaining 
and  procuring  letters  testamentary,  which  belonged,  as  Stephenson 
alleged,  to  the  office  and  pr&ctice  of  a  proctor.  He  has  also  been  in 
the  babit  of  making  charges  for  the  performance  of  these  acts,  in 
addition  to  the  fees  to  which  he  was  entitled  as  registrar. 

The  first  count  of  the  declaration  stated  that  the  defendant,  on 
the  4th  of  April,  1844,  did,  in  his  own  name,  in  the  Consiatorial 
Court  of  the  Bishop  of  Down  and  Connor,  the  said  Court  being  one 
I  641  ;  in  which  proctors  had  "^been  accustomably  admitted,  and  had 
practised,  for  and  in  consideration  of  a  certain  fee — to  wit  lOL, 
made,  do,  exercise,  and  perform  a  certain  act,  matter,  and  thing 
appertaining  to  the  office,  function,  and  practice  of  a  proctor ;  that 
is  to  say,  by  the  defendant  in  the  said  Ecclesiastical  Court  obtain- 
ing and  procuring  letters  testamentary — to  wit,  probate  of  the  last 
will  and  testament  of  one  Euphemia  Thompson,  deceased,  to  be 
granted  forth  of  the  said  Court,  by  the  Bishop  of  Down  and  Connor 
and  the  defendant,  for  the  purpose  of  obtaining  and  procuring  the 
said  letters  testamentary,  in  and  forth  of  the  said  Ecclesiastical 
Court,  extracting  probate  of  the  said  will,  and  in  the  matter  of  the 
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goods  and  chattels  of  the  said  Euphemia  Thompson  in  the  said  Stephenson 
Court,  preparing  and  drawing  the  inventory  of  the  goods  and  hiooi'nbon. 
chattels  of  the  said  Euphemia  Thompson,  deceased,  and  the 
schedule  of  the  said  goods  and  chattels,  and  the  affidavit  to  verify 
the  said  schedule,  and  the  certificate  thereto  annexed,  he,  the 
defendant,  then  not  being  or  having  been  admitted  or  enrolled  a 
proctor  of  the  said  Ecclesiastical  Court,  or  of  any  other  Eccle- 
siastical Court  in  Ireland,  or  in  any  manner  admitted  or  enrolled  a 
proctor  within  the  meaning  of  the  statute  54  Geo.  III.  c.  68,  con- 
trary to  and  against  the  form  of  the  said  statute.  There  were  a 
great  many  other  counts,  varying  the  statement  of  the  alleged 
offence.  The  defendant  pleaded,  according  to  the  privilege  given 
him  by  the  statute,  the  general  issue,  that  he  did  not  owe,  &c. 

The  cause  was  tried  at  Carrickfergus,  on  the  21st  July,  1845, 
before  Mr.  Justice  Perrin,  when  it  appeared  that  the  acts  complained 
of  were  done  by  the  defendant,  who  was  the  registrar  of  the  Consis- 
torial  Court  of  Down  and  Connor,  or  in  his  office,  and  that  the  costs 
were  famished  by,  and  paid  to  him,  or  his  deputy,  and  that  there 
was  no  contest  about  any  of  the  wills  mentioned  in  the  declaration. 

It  also  appeared  that  there  were  several  proctors  practising  in  the       [  642  ] 
said  Court,  and  that  the  defendant  had  never  been  admitted  or 
enrolled  as  a  proctor. 

The  plaintiff  having  closed  his  case,  the  defendant  produced 

witnesses  from  the  Ecclesiastical  Courts  of  Dublin  and  Chester  to 

prove  a  custom  for  the  registrar  to  do  these  acts,  and  to  receive 

fees  on  account  of  them,  in  addition  to  his  official  fees  (i). 

(1)  The  result  of  the  whole  of  the  reniinciatioiis  of  probate,  bonds,  &c., 

eiidenoe  giren  in  the  cause  was  thus  and  also  fiats  for  commission  to  swear 

stated   by   Mr.    Justice    Cramptok,  executors  and  administrators  in  the 

in   bis    judgment  (9  Ir.  Law  Bep.  country,  and  affidavits  or  commissions; 

p.   484) :    *'  The    material    facts    are  fourthly,  it  is  admitted  that  these  are 

theee :   first,  the  defendant  is  not  a  all  acts  which  proctors,  qud  proctors, 

proctor  of  the  Ecclesiastical  Court  of  are  entitled  to  perform  for  their  clients, 

Down  and  Connor,  or  of  any  other  and  for  which  they  are  entitled  to 

Court,  and  there  are  proctors  of  that  charge  certain  fees,  and  are  acts  most 

Court ;  secondly,  the  defendant  is  the  usually  performed  by  proctors ;  fifthly, 

r^jstrar  of  the  Consistorial  Court  of  it  is  admitted  that  none  but  proctoi*s 

Down  and  Connor  ;  thirdly,  the  defen-  can,  for  fee  or  reward,  perfoim  such 

dant  did,  for  fee  and  reward,  do  the  services  for  others,  unless  the  registrar 

acts,  and  perform  the  services  stated  be  entitled  so  to  do ;  and  sixthly,  the 

in  the  declaration  and  bill  of  excep-  defendant,  in  his  bill  of  costs,  specified 

tions,  viz.,  in  obtaining  probates  of  in  the  bill  of  exceptions,  claims  to  be 

wills  and  administrations   from   the  paid  for  the  services  in  question,  in 

Court,  in  preparing  and  drawing  in-  addition  to,  and  distinctly  from,  the 

ventoriee,  schedules,  and  affidavits  for  fees  which  he  daimed  and  was  paid  as 

the  parties,  in  preparing  and  drawing  registrar." 
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Stephenson       And  thereupon  the  counsel  for  the  plamti£f  excepted  to  the  charge. 

HiaoiKsoN.        ^^6  }^U  found  a  verdict  for  the  defendant,  in  accordance  with 
the  direction  of  the  Judge. 
[  •643  ]  On   the  15th  of  April,  1846,  judgment  was  entered  for   ♦the 

defendant,  by  the  Court  of  Exchequer  overruling  the  exceptions. 
On  the  12th  of  May,  1846,  the  plaintiff  brought  a  writ  of  error 
in  the  Court  of  Exchequer  Chamber  in  Ireland.  There  the  judg- 
ment was  affirmed  by  a  majority  of  seven  Judges  to  four(i).  This 
was  a  writ  of  error  on  that  judgment.  Barons  Parke  and  Alderson, 
Justices  Patteson,  Coleridge,  Maule,  Wightman,  Erie,  Williams, 
and  Talfourd,  and  Mr.  Baron  Martin  attended  the  argument. 

Mr.  Napier  and  Mr.  Unthank,  for  the  plaintiff  in  error : 

The  question  here  raised  relates  to  the  right  of  the  defendant  to 
take  fees  for  extracting  probate,  and  doing  other  similar  acts  as  the 
private  agent  of  parties.  The  defendant  insists,  that  the  acts  which 
he  is  charged  with  having  performed,  though  they  are  ordinarily 
the  acts  of  a  proctor  in  the  discharge  of  his  duty,  are  not  acta 
exclusively  to  be  performed  by  proctors,  and  do  not,  as  such, 
''  appertain  to  the  office  of  a  proctor,"  within  the  meaning  of  the 
statute.  On  the  other  hand,  the  plaintiff  maintains  that  it  is  not 
necessary  for  him  to  show  that  these  acts  are  such  as  must  be  per- 
formed exclusively  by  proctors,  but  that  they  fall  within  the  pro- 
visions of  the  statute  if  they  are  acts  ordinarily  done  by  proctors, 
and  are  performed  "  for  gain,  fee,  or  reward "  by  persons  not 
admitted  and  enrolled  as  such.  They  are  undoubtedly  acts  of  this 
kind, — acts  properly  and  ordinarily  performed  by  proctors;  and 
the  evidence  given  on  the  part  of  the  defendant  shows  that  they  are 
performed  for  fee,  gain,  or  reward. 

The  case  is  equally  clear  on  the  construction  of  the  statute.  The 
9th  and  10th  sections  of  the  statute  must  be  read  together ;  and  so 
[  *644  ]  read,  they  show  that  there  is  no  ^ground  for  the  distinction  which 
will  be  set  up  by  the  other  side  between  a  voluntary  and  a  conten- 
tious proceeding.  It  is  quite  clear  that,  whether  a  proceeding  is 
contentious  or  not,  a  solicitor  could  not  do  these  acts  with  reference 
to  it,  nor  can  a  registrar  do  them.  They  are  acts  which  plainly 
belong  to  the  office,  function,  and  practice  of  a  proctor ;  and  if  so, 
the  Act  forbids  them  to  be  done  except  by  a  proctor.  The  statute 
fixes  a  penalty  on  the  proctor  who  shall  allow  an  unqualified 
person  to  do  these  acts  in  his  name.  Surely,  it  is  a  very  strange 
(1)  9  Ir.  Law  Bep.  458. 


TOL.  umvra.]  1851.    H.  L.     8  H.  L.  C.  644—645.  256 

thing  for  the  statute  to  do  this,  and  yet  allow  any  unqualified  stbphenson 
person  to  do  these  very  acts  in  his  own  name,  without  subjecting  higgi'nson. 
him  to  any  penalty  whatever. 

The  law  intended  to  establish  a  marked  distinction  between  the 
office  of  a  proctor  and  that  of  a  registrar.  The  fees  of  the  latter 
are  fixed  by  statute;  not  so  those  of  the  former.  Thus,  the 
88  Geo.  III.  c..d9  (Irish),  provides  that  no  proctor  shall  sue  for 
or  recover  his  bill  of  fees  and  charges  till  one  month  after  the 
delivery  of  such  bill,  and  that  the  bill  is  to  be  delivered  to  the 
registrar  of  the  Court.  Now  it  is  clear  that  the  Legislature  never 
could  have  intended  the  registrar  to  be  the  taxing  Master  of  his 
own  bill  of  charges ;  and  as  it  is  his  duty,  as  the  officer  of  the 
Court,  to  tax  the  proctor's  bill,  that  of  itself  excludes  him  from 
performing  the  proctor's  business. 

The  9th  section  affords  no  warrant  for  the  argument  that  the 
character  of  proctor  is  to  be  limited  to  a  contentious  suit.  The 
same  rule  must  be  applied  to  the  proctor  as  to  the  attorney.  Both 
alike  are  liable  to  the  supervision  of  the  Court  in  their  conduct, 
whether  a  suit  is  in  existence  or  not.  Blackstone  expressly  puts 
them  into  the  same  category,  for  he  says  (i) :  ''An  attorney-at- 
law  answers  to  the  procurator  or  proctor  of  the  civilians  and 
canonists ;  "  and  *he  adds,  '*  That  no  man  can  practise  as  an  attorney  [  *646  ] 
but  such  as  is  admitted  and  sworn."  The  ecclesiastical  authorities 
put  proctors  in  the  like  manner  upon  the  footing  of  attorneys. 
Prankard  v.  DeacU  (2),  and  CoUett  v.  CoUett  (8).  In  the  case  of  The 
Lady  Hatton  Finch  (4),  a  proctor's  bill  was  referred  for  taxation  to 
the  registrar  upon  a  complaint  of  extortion,  and  the  reference  was 
made  to  the  registrar  in  the  exercise  of  the  ordinary  power  of  the 
Court.  The  registrar  would  be  an  unfit  person  to  whom  to  refer 
such  a  matter,  if  he  himself  acted  as  a  proctor ;  and  the  reference 
being  in  the  exercise  of  the  ordinary  jurisdiction  of  the  Court, 
shows  that  the  supervision  of  the  bills  of  proctors  is  part  of  his 
ordinary  duty.  Ayliffe's  Parergon  (5)  and  the  Irish  Canons  (e)  show 
that,  though  the  registrar  ought  to  be  a  person  qualified  for  office 
as  having  been  first  admitted  as  a  notary,  the  duties  of  the  two 
offices  are  entirely  distinct  from  each  other.  The  case  of  Neale  v. 
Bowse  (7)  establishes  that  the  officers  of  the  Court  are,  under  the 

(1)  3  Com.  26.  (6)  382. 

(2)  1  Hagg.  Ecc.  Rep.  169,  186.  (6)  78—82. 

(3)  3  Curt.  726,  735.  (7)  13  Co.  Eep.  24 ;  4  Inst.  336. 

(4)  3  Hagg.  Ecc.  Bep.  265. 
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Stephenson  statute  21  Hen.  VIII.  c.  5,  prohibited  from  taking  fees  for  work 
HioGiNsoN.  done  in  Court,  when  other  persons  may  take  them;  and  that 
statute,  which  has  thus  received  a  judicial  interpretation  in  this 
country,  is  the  model  on  which  the  Irish  statute  28  Hen.  VIII. 
c.  18,  was  drawn,  both  being  passed  for  the  purpose  of  regulating 
the  fees  to  be  taken  on  probates  of  wills  in  the  Ecclesiastical 
Courts. 

If  the  plaintiff  is  right  in  his  construction  of  the  Act,  the  question 
of  the  admissibility  of  the  evidence  of  custom  raises  no  difficulty 
whatever,  for  then  it  is  clear  that  no  evidence  of  a  custom  in  the 
Court  can  control  or  restrict  the  clear  words  of  a  statute.  Supposing, 
however,  that  the  evidence  was  admissible,  it  does  not  warrant  the 
[  'fi^e  ]  direction  *of  the  Judge  to  the  jury  that  it  did  not  appear  that  the 
acts  done  by  the  defendant  were  acts  exclusively  to  be  performed 
by  a  proctor.  In  the  first  place,  the  evidence  only  goes  back  to  a 
period  of  from  twenty  to  twenty-five  years;  and  in  the  next,  it 
only  establishes  a  practice  in  particular  Courts,  but  not  over  the 
whole  even  of  any  one  diocese.  So  that,  independently  of  the 
principle  that  no  custom  of  the  Courts  can  be  admitted  in  contra- 
vention of  the  words  of  a  statute,  the  evidence  of  custom  is  itself 
insufficient  to  make  out  this  defence.  But  the  evidence  ought  not 
to  have  been  received.  The  criterion  of  exclusion  is  the  quality  of 
the  act  performed,  and  not  the  character  of  the  person  who  per- 
forms it :  The  Dock  Company  of  Hull  v.  Brown  (l).  The  construc- 
tion of  a  statute  is  not  to  be  gathered  from  particular  expressions 
in  the  statute,  especially  if  they  are  of  a  doubtful  kind,  but  from 
the  general  intendment  of  the  statute,  and  the  ordinary  law  of  the 
country,  as  explained  in  a  judgment  in  this  House  in  Auchterarder 
v.  Kinnoull  (2). 

The  plain  question  on  the  statute  is,  whether  the  acts  alleged  in 
the  declaration  to  have  been  performed  by  the  defendant  are  not 
acts  which  belong  and  appertain  to  the  duty  of  a  proctor  ?  If  they 
are,  they  cannot  be  lawfully  performed  by  any  person  who  does  not 
hold  that  character. 

Mr.  Bolt  and  Mr.  Fleming,  for  the  defendant  in  error : 

The  substantial  question  in  this  case  is,  whether,  in  discharge  of 
any  obligation  cast  by  law  upon  the  subject,  he  is  compellable  at 
all  times  to  employ  a  proctor  as  his  agent.  The  plaintiff  maintains 
the  affirmative  of  that  proposition;   but  he  cannot  maintain  it 

(1)  36  E.  E.  459  (2  B.  &  Ad.  43).  (2)  6  CI.  A  Fin.  658. 
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saecessfally,  unless  he  can  show  that  the  words  of  the  statute  STEPHsifsoN 
plainly  create  that  compulsion.     There  are  no  words  in  this  statute    higoinson. 
which  can  be  so  ^construed.     It  cannot  be  affirmed  that  all  the       [  *647  ] 
business  which  is  usually  performed  in   the  office  of  a  proctor 
necessarily  appertains  to  his  office. 

(Lord  Brougham  :  Just  in  the  same  way  as  it  cannot  be  affirmed 
that  receiving  dividends  on  stock  necessarily  appertains  to  the 
business  of  a  solicitor ;  yet  clients  often  employ  him  to  receive 
them.) 

Here  the  real  responsibility  of  granting  probate  rests  with  the 
Judge  ;  the  steps  necessary  to  obtain  it  are  those  which  the  party 
himself  may  perform  without  any  agent,  or  which  any  agent  may 
perform  for  him :  FuUerton  v.  Dixon  (i).  There  is  no  ewst  necessary 
to  be  done  iu  order  to  obtain  probate  which  is  not  described  by  the 
text-writers  as  among  the  acts  to  be  performed  by  the  registrar  of 
the  Court.  Ayliffe  (2)  calls  him  indiflferently  "  scribe,  notary,  or 
registrar ; "  and  then  states  his  duties,  which  include  every  act 
now  set  forth  by  the  plaintiff  as  peculiarly  appertaining  to  the 
office  of  a  proctor,  from  the  performance  of  which  it  is  now  said 
that  the  registrar  is  excluded.  The  Irish  Act  28  Hen.  VIII.  c.  18, 
which  settles  the  fees,  mentions  the  making  of  inventories,  making 
schedules  and  affidavits. 

The  case  of  Neale  v.  Rowse  (3)  was  a  case  of  extortion,  and  does 
not  at  all  show  that  the  registrar  ought  not  to  do  the  work,  but 
merely  that  there  he  had  charged  too  much  for  it ;  which  implies 
that  there  was  no  legal  objection  to  his  doing  it. 

It  is  clear  that,  in  any  case  where  there  is  no  contentious  litiga- 
tion, the  registrar  may  act,  and  the  proctor  is  not  necessarily 
required.  Domat  (4)  shows  that  a  proctor  is  the  representative  of 
a  party  in  a  contentious  litigation,  and  that  he  must  be  authorized 
to  appear  and  act  by  a  *proxy  being  given  him,  and  he  is  called  [  *^^^  3 
•*  procurator,  an  officer  bound  to  institute  proceedings ; "  but  he 
does  not  extend  this  obligation  to  employ  a  proctor  to  cases  where 
no  contentious  obligation  exists.  In  like  manner  Dr.  Gowell  thus  (5) 
describes  him :  ''  Proctor  is  he  who  undertakes  to  manage  another 
man's  cause  in  any  court  of  the  civil  law,  or  ecclesiastical,  for  his 
fee :  Qui  aliena  negotia  gerenda  suscipit. ' '    And  Gun[n]ingham,  Jacob, 

(1)4  Hagg.  Ec.  Itep.  402.  (4)  Civil  Law,  vol.  i.  bk.  i.  tit.  15; 

(2)  PareTgon,  p.  382.  vol.  ii.  bk.  ii.  tit.  5,  8.  2. 

(3)  13  Co.  Ii«p.  24 ;  4  Inst.  336.  (5)  Diet.  tit.  Proctor. 
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Stkphensok  and  Tomlinson  adopt  this  description.  Fothier  (i)  is  to  the  same 
HiGoiNfiON.  effect ;  so  is  Bum  (2).  The  object  of  the  Act  is  plain.  That  object 
was  not  to  prevent  proctors  from  keeping  a  clerk  who  was  not  an 
admitted  proctor,  though  of  course,  if  the  plaintiff's  contention  is 
right,  he  would  be  a  person  within  the  very  description  of  the 
statute ;  namely,  a  person  who,  not  being  a  proctor,  was  doing  acts 
in  the  name  of  the  proctor,  for  fee  or  reward :  the  object  was  a 
different  one.  It  was  to  prevent  persons  who  were  not  admitted  as 
proctors  from  representing  themselves  as  proctors,  doing  what  was 
properly  the  work  of  proctors,  and  taking  the  fees  of  proctors  for 
it.  Some  proctors,  for  instance,  would  allow  portions  of  their 
profits  to  solicitors  who  acted  in  their  names,  and  thus  represented 
themselves  as  proctors.  The  Act  intended  to  strike  at  that  practice, 
and  also,  perhaps,  to  prevent  the  practice  of  proctors  paying  their 
clerks  by  a  share  of  the  profits.  This  latter  practice  was  intended 
to  be  prevented  for  the  future.  It  must  have  existed  prior  to  the 
statute,  for  the  last  portion  of  the  9th  section  expressly  refers  to 
that  state  of  things,  and  excludes  from  its  operation  agreements  of 
that  sort  previously  made  with  clerks,  who  were  perhaps  paid 
during  the  last  pesiod  of  service  by  a  participation  in  the  profits. 
[  ^649  ]  Two  descriptions  *of  things  were  forbidden  by  the  statute.  The 
first  was,  the  permission  to  use  the  name  of  a  proctor  in  bringing  or 
defending  suits,  for  that  was  business  which  clearly  appertained  to 
the  office  of  a  proctor;  and  the  next,  to  use  a  proctor's  name  in 
suing  out  probates  of  wills  and  other  matters.  In  this  prohibition 
itself,  in  this  particular  mode  of  framing  the  section,  the  Legislature 
took  the  distinction  between  contentious  suits,  which  are  matters 
appertaining  to  the  business  of  a  proctor,  and  the  obtaining  probates 
of  wills,  which  are  not  so,  and  which,  therefore,  required  to  be 
specifically  mentioned  by  name,  and  are  specifically  mentioned  by 
name  in  the  statute  for  the  purpose  of  being  prohibited  from  being 
done  by  a  third  person  in  the  name  of  a  proctor.  The  10th  section 
is  only  directed  against  the  improper  alliance  of  unqualified  parties 
with  proctors.  The  defendant  here  made  no  such  alliance,  and 
therefore  does  not  come  within  the  words  of  the  section.  It  is 
impossible  to  give  a  literal  meaning  to  the  words  of  the  10th  section, 
for  that  would  be  to  prevent  proctors  employing  their  clerks  to  do 
the  work  of  their  offices. 

(1)  Vol.  iv.  c.   6,    271,    8yo.    ed. ;      also  Furridre's  Diet  de  Droit  et  do 
Traits  du  Contrat  de  Mandat,   c.  v.      Pratique. 
(Euvres,  vol.  iL  p.  897,  4to.  ed.    See         (2)  Ecc.  Law,  tit  Proctor. 
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(Thb  Lord  Changellob:  Not  if  paid  a  weekly  salary;  the  Stbphensom 
section  prohibits  from  so  acting  persons  who  are  to  participate  HiaoiiraoN. 
in  the  profits.) 

That  may  be  so ;  bat  what  effect,  then,  is  to  be  given  to  the  11th 
section,  which  says  that  nothing  herein  contained  shall  extend  to  a 
salary  paid  by  a  proctor  to  a  clerk  who  is  really  and  bond  fide 
serving  in  the  office  at  the  time  of  the  passing  of  this  Act  ?  That 
section  includes  the  clerk. 

(The  Lord  Chancellor:  The  salary  may  be  in  the  shape  of 
payment  of  a  particular  sum, — any  salary  partaking  of  the  nature  of 
a  fee  or  reward.) 

It  most  be  admitted  that  the  statute  is  very  imperfectly  worded  in 
the  10th  section  ;  but  its  real  meaning  appears  to  be  what  is  now 
contended  for.  The  10th  section  omits  *some  important  words  [  ^^^o  ] 
contained  in  the  9th  section ;  such,  for  instance,  as  those  which 
relate  to  the  business  of  administrations  and  licenses.  Why  were 
these  words  left  out,  except  for  the  purpose  of  preventing  the 
application  of  the  numerous  prohibitions  in  the  9th  section  ?  A 
proctor  is  a  procurator,  or  person  who  does  an  act  under  a  proxy ; 
but  there  can  be  no  proxy  except  in  the  case  of  a  litigious  contesta- 
tion. After  the  proxy  is  given,  and  till  it  is  withdrawn,  he  is 
dominus  litis :  Burn's  Ecclesiastical  Law  (]). 

(Lord  Brougham:  In  Scotland,  where  the  law  of  the  country 
comes  from  the  civil  law,  proctor  means  an  adviser.  Hence  the 
phrase,  "  The  Court  having  heard  the  parties'  procurators.") 

But  that  can  only  be  applied  to  litigated  business.  The  cases  cited 
on  the  other  side,  if  properly  considered,  show  that  the  Courts  have 
only  treated  as  proctorial  acts  those  which  are  done  under  the 
authority  of  a  proxy.  The  acts  here  complained  of  are  not 
exclusively  proctorial. 

Then,  as  to  the  objection  with  respect  to  the  fees.  It  may  be 
true  that,  if  a  proctor  did  these  acts,  the  registrar  might  tax  his 
bill ;  but  if  a  registrar  does  the  acts,  the  fees  in  respect  of  them  are 
settled  by  statute,  and  there  may  be  an  action  against  him  if  he 
takes  too  much.  It  seems,  also,  that  in  the  Ecclesiastical  Courts 
the  charges  of  the  registrar  go  directly  before  the  Judge,  whereas 
those  of  the  proctor  go  in  the  first  instance  before  the  registrar. 
(1)  Vol.  ill.  9th  ed.  by  Phillimore,  376. 

17—2 


260  1861.    H.  L.    8  H.  L.  C.  650—652.  [b.b. 

steprenbon  Now,  as  to  the  qaestion  of  the  admissibility  of  the  evidence.  The 
HioGiivsoK.  statute  on  which  this  action  is  brought  was  passed  in  the  year  1814, 
adopting  the  provisions  of  an  English  Act  passed  in  the  previoas 
year  (i) ;  and  not  a  single  action  of  this  sort  has  been  brought  npon 
this  statute,  though  the  evidence  of  Mr.  Baikes,  of  Chester,  given 
[  *H5i  ]  *in  this  case,  shows  that  a  practice  of  this  sort  has  existed  in  that 
diocese,  at  least,  if  not  elsewhere.  Now,  in  construing  Acts  of 
Parliament,  usage  may  be  most  important :  The  Bank  of  England 
V.  Anderson  (2).  The  absence,  therefore,  of  any  action  of  this  sort 
on  the  English  statute,  affords  strong  evidence  of  what  has  been 
the  practical  construction  put  upon  the  English  Act  by  the  practi- 
tioners of  the  Courts  of  this  country.  The  principle  adopted  in  that 
case  is  well  expressed  by  the  present  Sir  J.  Wigram,  in  his  work  on 
"  Extrinsic  Evidence  "  (s) :  "  It  is  upon  the  principle  before  adverted 
to,  namely,  that  all  writings  tacitly  refer  to  the  existing  circum- 
stances under  which  they  are  made,  that  courts  of  law  admit 
evidence  of  particular  customs  and  usages  in  aid  of  the  interpreta- 
tion of  written  instruments,  whether  ancient  or  modem,  whenever, 
from  the  nature  of  the  case,  a  knowledge  of  such  customs  and 
usages  is  necessary  to  a  right  understanding  of  the  instrument. 
The  law  is  not  so  unreasonable  as  to  deny  to  the  reader  of  any 
instrument  the  same  light  which  the  writer  enjoyed."  The  principle 
here  so  clearly  stated  applies,  as  the  case  already  cited  shows,  to 
statutes,  as  well  as  to  ordinary  written  instruments;  and  the 
evidence  was  therefore  admissible  to  explain  or  illustrate  the 
meaning  of  this  particular  enactment. 

Mr.  Napier,  in  reply : 
As  to  the  statute  of  Hen.  YIII.,  all  that  was  to  be  done  under  that 
statute  was  as  registrar,  as  the  public  officer  of  the  Court.  The 
argument  on  the  other  side  is  good  for  nothing  without  introducing 
into  the  last  statute  the  word  "exclusively,"  thus,  "exclusively 
[  •652  ]  appertaining  to  the  *functions  of  a  proctor."  But  that  word  is  not 
in  the  statute,  and  cannot  be  introduced  into  it  in  order  to  favour  a 
particular  construction. 

The  Lobd  Chancellor  proposed   the  following  questions  for  the 
consideration  of  the  Judges : 
"  In  an  action  at  law  brought  against  a  registrar  of  an  Ecclesiastical 

(1)  53  Geo.  III.  c.  127,  ss.  8,  9, 10.        also  The  AttomeyOeiieral  v.  JJrazet*- 

(2)  3  Bing.  N.  C.  589,  666.  nose  College,  37  R  B.  107  (2  C\.  &  Fin. 

(3)  Propos.  5,  examp.  4,  p.  57.    See      295). 
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Court  in  Ireland,  to  recover  a  penalty  claimed  by  the  declaration  to  Stephehhok 
have  been  forfeited  by  the  doing  of  certain  acts  alleged  to  appertain    hioo^ksoh. 
to  the  office,  function,  and  practice  of  a  proctor,  would  it  be  com- 
petent to  the  defendant  to  give  evidence  that  for  several  years  it  had 
been  the  practice  of  the  registrars  of  different  Ecclesiastical  Gonrts 
to  do  sach  acts  as  those  referred  to  in  common  with  proctors  ? 

"  Woald  sneh  a  declaration  be  sustained  by  proof  that  the  defen- 
dant was  not  a  proctor,  and  that  he  had  prepared  the  documents, 
and  done  the  acts  necessary  for,  and  connected  with,  the  obtaining 
and  procuring  letters  testamentary  and  probates  of  wills,  and  extract- 
ing probates  of  wills,  and  drawing  and  preparing  inventories  of 
goods  of  deceased  testators,  schedules  of  such  goods,  and  affidavits 
of  verification,  and  certificates  thereunto  annexed,  fiats  for  com- 
mission to  swear  executors,  renunciations  of  executors,  &c.,  in  the 
absence  of  any  evidence  that  the  acts  done  and  the  instruments  or 
documents  so  prepared  appertained  and  belonged  to  the  office, 
function,  and  practice  of  proctors?  " 

Mr.  Baron  Parke,  in  the  name  of  all  the  Judges,  requested  time 
to  answer  these  questions. 

The  following  opinions  were  afterwards  delivered  by  the  Judges.  ^**^'* 

July  9. 

Mb.  Justice  Talfoubd  : 

My  answers  to  the  questions  proposed  by  your  Lordships  *to  her       [  ^653  ] 
Majesty's  Judges  are,  to  the  first  question  in  the  affirmative,  to  the 
second  in  the  negative. 

The  answers  to  both  questions  seem  to  depend  on  the  solution  of 
this  inquiry,  whether  the  9th  section  of  54  Geo.  III.  c.  68,  intituled 
''An  Act  for  the  better  Begulation  of  Ecclesiastical  Courts  in 
Ireland,  and  for  the  more  easy  Recovery  of  Church  Bates  and 
Tithes,"  contains  a  legislative  declaration  that  acts  done  in  obtain- 
ing probates  of  wills,  letters  of  administration,  and  marriage 
licenses  are,  within  the  10th  section,  '*  Acts  appertaining  or 
belonging  to  the  office,  function,  or  practice  of  a  proctor,"  so  as  to 
subject  a  party  performing  one  of  such  acts  to  the  penalty  of  50{. 
imposed  by  the  latter  section,  although  not  professing  to  do  those 
acts  in  the  name  or  character  of  a  proctor,  and  independently  of 
any  evidence  showing  that  those  acts  are  in  themselves  of  a 
proctorial  character.  If  the  9th  section  of  the  statute  does  contain 
such  legislative  declaration,  then  evidence  to  show  that  such  acts 
have  been  usually  performed  by  registrars  is  inadmissible,  and  the 
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Strphekfon    declaration  is  supported  by  the  mere  proof  that  they  were  done  by 
HioorasoN.    ^^^    defendant,    not    being  a    proctor;    if    it  contains  no   such 
declaration,  I  apprehend  the  converse  of  both  propositions  follows. 

The  object  of  the  9th  section  is  to  prevent  proctors  from  giving 
the  sanction  of  their  names  to  the  practice  of  persons  who  may 
want  the  skill  and  experience  of  which  the  state  of  a  proctor  pre- 
sumes, and  who  will  not  be  personally  amenable  to  the  Courts  of 
which  proctors  are  officers.  The  object  of  the  10th  section  is  to 
protect  true  proctors  and  the  public  from  the  exercise  of  proctorial 
functions  by  persons  not  entitled  as  proctors  to  perform  them. 
(The  learned  Judge  here  read  the  9th  and  10th  sections.) 

Now  it  is  obvious  that  these  sections  are  not  correlative ;  that  the 
I  'fic*  J  penalty  incurred  by  strangers  under  the  last  is  not  *confined  to 
cases  in  which  proctors  may  be  liable  to  punishment  by  the  first. 
They  are  independent  provisions  framed  to  meet  distinct  evils ;  the 
first  is  directed  against  a  proctor  selling  the  proctorial  character ; 
the  second  is  directed,  not  merely  against  persons  buying  it,  and 
acting  in  the  names  of  proctors,  but  against  persons  doing  proctorial 
acts,  whether  in  their  own  names  or  those  of  others.  Neither  do  I 
see  any  reasonable  intendment  that  the  Legislature  desired  to 
enumerate  in  the  9th  section  cases  in  which  absolutely,  and  without 
reference  to  assumption,  the  lOth  should  apply ;  for,  if  such  was 
the  intendment,  the  enumeration  is  manifestly  imperfect,  as  there 
are  many  cases  of  proctorial  action,  at  least  as  much  dependent  on 
skill  and  as  much  requiring  supervision  as  those  mentioned,  which 
are  left  unnoticed. 

In  the  absence  of  such  intendment,  it  seems  to  me  that  the 
question,  whether  any  particular  act  done  out  of  Court,  and  not  in 
prosecution  of  a  suit,  is  necessarily  a  proctorial  act,  is  left  open  to 
evidence,  and  that  the  general  words  of  the  10th  section  are  well 
construed  by  applying  tliem  to  all  cases  so  proved,  and  toother  acts 
which  may  lawfully  be  done  by  any  one,  but  which  if  done  by  a 
party  under  the  assumption  that  he  is  a  proctor,  do  then  so  apper- 
tain to  the  office  he  assumes  as  to  subject  him  to  the  penalty 
prescribed,  I  think  the  very  enumeration  of  the  particular  acts  con- 
templated by  the  9th  section  after  the  words  "  which  shall  appertain 
to  the  office  of  a  proctor"  tends  to  show  that  those  acts  so 
enumerated  do  not  necessarily,  like  the  suits,  ''  so  appertain  ; "  but 
that,  being  acts  generally  performed  by  proctors,  it  was  desired  to 
prevent  proctors  from  delegating  to  others  a  right  to  perform  them 
in  their  names,  although  without  such  assumption  others  might 


▼OL.  LxxxYni.]  1851.     H.  L.     8  H.  L.  C.  654—666.  268 

lawfully  perform  them ;  else  the  object  might  have  been  attained  stbphsnsok 
by  simply  employing  in  the  9th  section  the  words  of  the  lOfch  *"  any    hioqihbon. 
act,  matter,  or  thing  in  any  way  appertaining  to  the  office,  function,       [  -ess  ] 
or  practice  of  a  proctor." 

If  there  is  no  legislative  declaration  defining  particular  acts  to  be 
acts  appertaining  to  the  office  of  a  proctor,  it  seems  to  follow,  that 
whether  any  particular  act  does  so  appertain,  is  matter  of  evidence ; 
and  if  so,  proof  that  such  act  has  been  for  some  years  performed 
by  other  officers  or  persons  is  admissible  on  the  part  of  the  defen- 
dant on  that  issue.  On  this  ground,  and  not  on  any  exception  in 
favour  of  registrars  as  distinguished  from  others,  I  think  the  first 
question  should  be  answered  in  the  affirmative. 

Considering,  for  the  reasons  already  offered,  that  there  is  no 
legislative  declaration  that  any  one  of  the  acts  enumerated  in  the 
second  question  is  necessarily  a  proctorial  act;,  I  think,  in  the 
absence  of  evidence,  which  it  assumes,  it  should  be  answered  in  the 
negative. 

Mb.  Justicb  Williams  : 

The  first  of  the  two  questions  put  to  the  Judges  by  your  Lord- 
ships in  this  case  I  answer  in  the  affirmative,  and  the  second  in  the 
negative. 

I  will  take  leave  to  give  my  reasons,  in  the  first  place,  for  my 
answer  to  the  second  question. 

The  point  involved  in  it  seems  to  be,  whether  a  registrar  of  the 
Ecclesiastical  Court,  by  preparing  the  documents,  or  doing  the  acts, 
necessary  for  and  connected  with  the  obtaining  and  procuring 
letters  testamentary,  and  extracting  probates  of  wills,  and  the  other 
things  mentioned  in  the  second  question  of  your  Lordships,  does 
any  act  which,  per  se,  independent  of  extrinsic  evidence,  is  demon- 
strated to  appertain  or  belong  to  the  office,  function,  or  practice  of  a 
proctor,  within  the  meaning  of  s.  10  of  the  statute  54  Geo.  III.  c.  68, 
which  relates  to  Ireland. 

It  appears  to  be  impossible  to  maintain  the  affirmative  of  this       [  656  ] 
proposition,  unless  the  9th  section  of  the  statute  amounts  to  a 
declaration  by  the  Legislature  to  that  effect.    And  I  am  of  opinion 
that  it  does  not. 

The  object  of  that  section  was  to  prohibit  a  proctor  from  lending 
himself,  or  his  name,  to  others,  not  being  proctors,  for  their  profit, 
either  wholly  or  by  way  of  participation.  And  the  Legislature 
appears  to  have  regarded  it  as  mischievous  that  a  proctor  should  so 
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STEPHBN80K  coiiduct  himsolf,  not  only  with  respect  to  his  proper  proctorial  office 
HioQiNsoN.  and  function  in  representing  parties  for  whom  he  appears  in  prose- 
cuting or  defending  suits,  but  also  with  respect  to  his  practice  in 
obtaining,  as  proctor,  probates  of  wills,  letters  of  administration, 
and  marriage  licenses.  The  enactments  of  the  section  are  framed 
in  accordance  with  this  view  ;  and  the  remedy  would  certainly  have 
been  incomplete  if  it  had  stopped  short  of  this ;  for  example,  it 
would  have  made  it  penal  for  a  proctor  who  wished  to  retire  from 
business  to  let  out  his  name  for  hire  to  one  not  a  proctor,  for  the 
purpose  of  making  profits  by  prosecuting  or  defending  suits  in  his 
name,  but  it  would  not  have  made  it  penal  to  sell  so  much  of  his 
business  as  consisted  of  obtaining,  as  proctor,  probates  and  letters 
of  administration,  and  marriage  licenses,  with  a  permission  to  use 
his  name  as  proctor  in  carrying  it  on. 

In  this  view  of  the  case,  the  9th  section  undoubtedly  declares  the 
fact,  that  the  obtaining,  as  proctor,  of  probates  and  letters  of 
administration,  and  marriage  licenses,  belongs  to  the  practice  of  a 
proctor.  But  it  is  quite  consistent  with  this  fact  that  at  the  time  of 
the  passing  of  the  statute  it  was,  and  had  long  been,  the  established 
and  lawful  usage  of  the  Ecclesiastical  Court,  fully  recognised  by 
the  Judge,  and  acquiesced  in  by  the  proctors  (and  in  accordance 
with  the  practice  as  disclosed  to  be  already  in  existence,  partially,  if 
[  •657  ]  *not  wholly,  by  the  statute  21  Hen.  VIII.  c.  6),  that  in  cases 
where  the  applicant  for  probate,  or  letters  of  administration,  or  a 
marriage  license,  could  not  or  did  not  choose  to  employ  a  proctor, 
the  registrar  himself  might  prepare  the  requisite  documents,  and 
take  the  requisite  steps,  and  make  charges  for  his  trouble  in  so 
doing.  If  such  a  usage  could  be  shown  to  have  existed  concurrently 
with  the  proctorial  privilege  that  a  proctor  might  act  in  the  same 
way,  in  case  the  applicant  should  choose  to  employ  one,  although  a 
proctor,  BO  employed,  would  be  doing  an  act  belonging  to  his 
practice  as  a  proctor,  yet,  as  it  seems  to  me,  a  registrar  so  acting 
would  be  doing  an  act  belonging  to  his  office  of  registrar,  and  con- 
sequently he  would  not  be  doing  an  act  in  any  way  appertaining  or 
belonging  to  the  office,  function,  or  practice  of  a  proctor. 

For  these  reasons  I  am  of  opinion  that  the  9th  section  does  not 
amount  to  a  declaration  by  the  Legislature  that,  in  all  cases,  and 
under  all  circumstances,  a  registrar  who  has  prepared  the  docu- 
ments and  performed  the  acts  described  in  the  second  question  of 
your  Lordships  has  done  an  act  appertaining  or  belonging  to  the 
office  or  function  or  practice  of  a  proctor. 
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The  views  which  have  indnced  me  thus  to  answer  the  second  Stephenson 
qaestion  of  your  Lordships  in  the  negative  lead  me  also  to  answer  higginbon. 
the  first  qaestion  in  the  affirmative.  For  I  think  it  would  be 
competent  to  the  defendant  in  the  supposed  action  to  give  the 
evidence  suggested  by  that  question,  for  the  purpose  of  repelling 
Ihe  allegation  in  the  declaration,  that  the  acts  described  appertained 
to  the  office,  function,  or  practice  of  a  proctor. 

Mb.  Justice  Eblb: 

Both  the  questions  appear  to  me  to  depend  on  the  same  point, 
and  the  effect  of  the  facts  raising  the  point  is,  that  *the  defendant         *658  ] 
as  registrar  did  for  gain  the  acts  requisite  for  obtaining  probate. 

The  point  is,  whether  from  these  facts  it  follows  in  law  that  he 
did  an  act  appertaining  to  the  function,  office,  or  practice  of 
a  proctor. 

The  plaintijff  maintains  the  affirmative,  on  the  ground  that  the 
9th  section  has  made  the  acts  requisite  for  obtaining  the  probate 
not  only  to  appertain  to  the  practice  of  a  proctor,  but  also  to  be  his 
right,  exclusive  of  all  others. 

Bat  I  am  of  opinion  that  the  9th  section  does  not  admit  of  the 
construction  so  contended  for.  The  intention  of  the  9th  and  10th 
sections  appears  to  me  to  have  been,  to  prohibit  the  fictitious  per- 
formance of  the  part  of  a  proctor,  and  to  require  that  the  person 
professing  to  be  a  proctor  should  be  really  so  when  he  acts 
for  gain. 

By  the  9th  section  a  proctor  is  prohibited  from  permitting  his 
name  to  be  used  by  another  in  all  matters  of  contentious  jurisdiction, 
and  in  three  matters  of  voluntary  jurisdiction. 

By  the  10th  section  persons  not  proctors  are  prohibited  from 
acting  as  proctors,  either  in  their  own  names  or  in  the  names  of 
proctors,  and  this  whether  the  proctors  whose  names  are  used 
have  permitted  such  use  or  not;  and  it  extends  not  only  to  the 
matters  mentioned  in  the  9th  section,  but  also  to  all  other  matters 
appertaining  to  the  office,  function,  or  practice  of  a  proctor. 

According  to  the  plaintiff,  these  two  sections  were  intended,  not 
only  to  take  away  from  registrars  matters  which  upon  the  evidence 
were  their  right,  and  a  profit  of  their  office  at  the  time,  and  pro- 
bably had  been  so  for  some  centuries  (regard  being  had  to  the 
21  Hen.  VIII.  c.  5,  limiting  the  fees  which  they  are  to  receive  for 
doing  them),  but  also  to  grant  a  monopoly  over  those  matters  to 
proctors.    And  although  such  intention  is  not  expressed  directly 
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Stsphenson  by  the  ^words  of  the  enactment,  nothing  being  said  of  forfeiture 
HiGoiNBON.  or  compensation,  or  grant,  or  alteration  of  any  existing  right,  yet 
[  •«59  ]  it  is  supposed  to  be  a  necessary  inference,  from  the  two  sections 
being  correlative  in  this  respect,  that  the  9th  section  is  directed 
against  the  proctor  permitting  his  name  to  be  used  in  obtaining 
probate,  and  that  the  10th  section  is  against  the  person,  so 
permitted,  so  acting. 

But  even  if  this  effect  be  given  to  the  two  sections,  and  if  they 
are  so  correlative,  and  a  person  using  the  name  of  a  proctor  by  his 
permission  in  obtaining  probate  be  liable  to  the  penalty  in  the 
10th  section,  and  acts  done  in  obtaining  probate,  if  done  in  the 
character  of  proctor,  are  matters  appertaining  to  the  practice  of  a 
proctor,  yet  it  does  not  follow  that  the  same  acts  when  done  by  a 
person  having  right  to  do  them  in  his  own  name,  and  without 
reference  to  any  proctorial  capacity,  should  be  acts  appertaining  to 
the  practice  of  a  proctor  prohibited  by  the  10th  section.  Though 
the  copying  of  the  will  for  the  purpose  of  obtaining  probate  is 
prohibited,  if  the  writer,  in  so  copying,  professes  to  act  as  a  proctor, 
yet  the  same  act  of  copying  by  a  law- stationer  upon  the  hire  of 
the  executor,  for  the  same  purpose,  may  not  be  prohibited;  and 
though  the  preparing  of  an  inventory,  if  done  by  him  as  proctor, 
is  prohibited,  still  the  same  preparing  of  an  inventory  by  an 
appraiser,  on  the  same  hiring  and  for  the  same  purpose,  may  be 
lawful.  I  cannot  suppose  that  the  Legislature  would  prohibit  an 
executor  from  obtaining  a  copy  of  the  will  and  an  inventory  unless 
he  first  retained  a  proctor.  And  if  a  writer  or  an  appraiser  would 
not  be  liable  to  a  penalty  in  the  cases  above  supposed,  neither  is 
the  registrar  liable  in  the  case  before  us ;  for  at  the  time  of  the 
passing  of  the  statute,  part  of  the  acts  requisite  for  obtaining 
probate  appertained  to  the  practice  of  a  proctor,  and  the  same  part 
also  at  the  same  time  appertained  to  the  practice  of  a  registrar, 
[  •660  ]  both  *having  a  concurrent  right  to  do  the  acts,  and  either  doing 
them  according  as  the  suitor  chose.  The  registrar,  as  registrar, 
might  do  the  acts,  or  the  proctor  as  proctor;  and  they  would 
appertain  to  the  practice  of  a  proctor  if  the  person  doing  them 
professed  to  do  them  as  proctor.  The  statute  in  words  applies  to 
proctors,  regulating  them  and  protecting  them,  and  both  sections 
may  have  full  operation,  whether  registrars  continue  their  practice 
or  cease  therefrom.  Indeed  the  notion  that  the  10th  section 
includes  registrars  because  it  correlates  to  the  9th,  seems  far 
from  a  logical  inference,   seeing  that  the  lending  of  a  proctor's 
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name,  prohibit€d  by  section  9,  makes  it  probable  that  the  correlative  Stephbnbon 
borrowing  of  such  name  would  be  also  prohibited,  but  does  not  at    hiooihson. 
all  make  it  probable  that  a  person  should  be  prohibited  from  acting 
who  neither   lends  nor  borrows  any  name,  and  neither  has  nor 
professes  to  have  any  proctorial  relation. 

If  it  was  conceded  that  the  words  are  capable  of  including 
registrars,  there  are  reasons  for  supposing  that  they  were  not 
intended  to  be  included ;  for  if  the  Legislature  intended  to  change 
the  general  practice  of  all  registrars  throughout  England  and 
Ireland  (there  being  an  English  statute  also),  and  to  turn  what  had 
been  theretofore  acts  of  duty  into  offences  subject  to  penalties,  justice 
required  that  the  registrars  should  have  notice  by  name,  and  that 
a  day  should  be  fixed  for  the  change,  and  that  so  penal  a  law  should 
at  least  be  expressed  so  as  to  be  commonly  understood,  and  that 
the  proctorial  acts  to  which  the  law  was  to  apply  should  be  defined. 

But  the  contrary  of  this  is  the  case;  the  registrars  are  not 
named ;  no  time  is  fixed ;  the  change  was  made,  if  at  all,  at  the 
time  when  the  statute  came  into  operation,  and  the  penalties  then 
began  to  attach  in  respect  of  acts  which  the  moment  before  were 
duties,  and  which  at  that  moment  *may  have  been  in  the  course  of  [  'eei  ] 
completion.  So  far  from  the  law  being  clearly  expressed,  it  is  so 
worded  that  it  was  not  perceived  at  all  at  the  time  of  the  enactment, 
nor  for  thirty  years  after,  although  it  would  have  affected  numerous 
and  important  interests  if  it  existed ;  and  now,  after  full  discussion, 
the  majority  of  the  Judges  of  the  land  to  which  the  Irish  statute 
applies  cannot  find  it,  though  they  are  men  remarkable  for  learning, 
vigour,  and  acuteness  ;  and  so  far  are  the  acts  from  being  clearly 
defined  to  which  the  penalties  are  attached,  that  those  who  now 
concur  in  awarding  the  penalties  against  the  defendant  are  not 
agreed  as  to  the  acts  to  which  the  statute  extends,  and  cannot 
point  out  the  line  between  duty  and  delinquency ;  for  the  declaration 
charges  some  acts  to  be  proctorial  which  are  admitted  to  be  curial, 
as  the  issuing  of  the  commission ;  other  acts,  supposed  to  be 
proctorial,  are  so  combined  with  what  is  curial,  that  the  registrar 
most  take  part  in  them  ;  thus  the  affidavit  is  said  to  be  proctorial, 
bat  as  it  is  to  be  annexed  to  the  commission,  which  is  curial, 
the  registrar  must  annex  it,  and  be  responsible  for  it ;  and  thus 
the  copying  of  the  will  is  said  to  be  proctorial,  but  as  it  is  in 
the  certificate  of  probate,  which  is  curial,  the  registrar  must  be 
reBponsible  for  the  copy  contained  therein  ;  and  thus  the  inventory 
is  Raid  to  be  proctorial,  but  it  is  in  substance  prepared  by  an  appraiser 
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STEPHBN80N  emplojed  by  the  executor,  and  he  would  be  as  much  liable  to  a 
HiQGiNsoN.  penalty  for  preparing  the  substance  as  the  registrar  for  famishing 
the  form.  These  considerations  appear  to  me  strong  against  the 
plaintiff's  construction  of  the  statute,  and  in  favour  of  a  construction 
whereby  the  rights  and  duties  of  proctors  would  be  protected  and 
regulated,  and  other  rights  and  duties  would  remain  as  they  had 
before  existed. 

The  argument  of  intention  in  the  Legislature  from  expediency 
[  *662  ]  appears  to  me  to  be  also  adverse  to  the  plaintiff.  *It  is  said  that 
the  registrar  in  doing  the  matters  in  question  acts  inconsistently 
with  his  duty  as  taxing  officer;  for  if  he  makes  overcharges  the 
suitor  would  have  no  redress  from  his  taxation  of  his  own  bill,  and 
it  is  supposed  that  these  matters  were  taken  from  the  registrar,  and 
given  to  the  proctor,  to  save  the  suitor  from  the  risk  of  overcharge. 
But  if  a  proctor  is  necessarily  required  in  all  cases,  the  suitors,  as 
a  body,  would  always  pay  more  than  at  present,  and  the  effect  of 
the  supposed  enactment  would  be  to  establish  an  increased  payment 
on  all  occasions,  for  the  sake  of  saving  the  risk  of  an  increased 
payment  on  some  occasions.  Besides,  unless  the  registrar  is 
dishonest,  there  could  be  no  increased  charge,  and  if  he  is  dis- 
honest in  charging,  he  might  be  the  same  in  taxing,  and  so  give 
no  relief.  Also,  if  he  was  dishonest,  and  did  overcharge,  the 
suitor  is  not  now  without  remedy,  as  he  might  bring  the  registrar 
before  a  jury,  for  extortion,  and  before  the  Judge  of  his  Court,  for 
misconduct. 

The  law  is  best  administered  if  a  suitor,  at  least  in  an  uncontested 
matter,  can  attend  to  his  own  interests,  and  his  advantage  would 
be  sacrificed  if  an  additional  necessity  for  a  legal  adviser  was  created. 

For  these  reasons,  I  am  of  opinion  that  the  plaintiff  has  failed  to 
make  out  the  construction  of  the  statute  necessary  to  support  his 
case ;  and  that  although  the  defendant  did  the  acts  proved  against 
him,  it  does  not  therefore  follow,  by  law,  that  he  did  matters 
appertaining  to  the  practice  of  a  proctor  within  the  10th  section ; 
consequently  the  answer  as  to  the  first  question  is  in  the  affirmative, 
and  as  to  the  second  question  in  the  negative. 

Mr.  Justice  Wightman  : 

As  the  answer  which  I  propose  to  give  to  the  first  of  the  questions 

[  •663  ]       put  by  your  Lordships  depends  mainly  upon  *point8  which  have 

determined  my  answer  to  the  second,  it  will  be  more  convenient 

that  I  should  state  my  answer  to  the  second  of  those  questions  first. 
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The  second  question  is,  whether  such  a  declaration  as  that  in  the  stbphknson 
case  of  Stephenson  v.  Higginson -would  be  supported  by  proof  of  such  aiQQivsov. 
matters  as  are  stated  in  that  question. 

The  declaration  is  founded  upon  the  10th  section  of  the 
5-4  Geo.  m.  c.  68,  by  which  it  is  illegal  for  any  person  who  is 
not  a  proctor  to  do  anything  in  any  way  belonging  to  the  office, 
function,  or  practice  of  a  proctor,  for  fee  or  reward.  Proof  that 
the  defendant,  not  being  a  proctor,  prepared  the  document  and 
did  the  acts  necessary  for  and  connected  with  the  obtaining  and 
procuring  letters  testamentary  and  probates  of  wills,  and  extract- 
ing probates  of  wills,  and  drawing  and  preparing  inventories  of 
goods  of  deceased  testators'  schedules  of  such  goods,  and  affidavits 
of  verification,  and  certificates  thereto  annexed,  fiats  for  com- 
missions to  swear  executors,  and  renunciations  of  executors,  would, 
if  Ihe  defendant  prepared  the  documents  and  did  the  acts  for  fee 
or  reward,  sustain  the  declaration,  if  the  preparation  of  those 
documents  and  the  doing  those  acts  necessarily  and  as  a  matter 
of  legal  inference  appertained  or  belonged  in  any  way  to  the  office, 
function,  or  practice  of  a  proctor,  though  no  evidence  to  that 
effect  was  given. 

Is  it  then  an  inference  of  law  requiring  no  proof  that  the 
preparation  of  such  documents  and  the  doing  such  acts  appertain 
and  belong  to  the  office,  function,  or  practice  of  a  proctor  ? 

In  considering  this  question,  it  is  necessary  to  refer  to  the 
immediately  preceding  section  of  the  Act  of  Parliament.  By 
that  section,  the  ninth,  it  is  enacted  (the  learned  Judge 
read  it). 

Beading  the  two  sections  in  connection  with  each  other,  *it  [  *664  ] 
seems  clear  to  me  that  obtaining  probates  of  wills  or  letters  of 
administration  is  doing  a  thing  appertaining  and  belonging  to 
the  office,  function,  or  practice  of  a  proctor  within  the  meaning 
of  the  Act  of  Parliament,  and  that  it  was  the  intention  of  the 
Legislature,  by  the  9th  section,  to  prevent  proctors  lending  their 
names  to  unqualified  persons,  or  acting  themselves  for  the  benefit 
of  such  persons,  in  the  matters  of  business  specified  in  that  section, 
and  by  the  10th,  to  prevent  unqualified  persons  acting  pi^opriojure 
in  matters  appertaining  and  belonging  in  any  way  to  the  office, 
function,  or  practice  of  a  proctor,  including,  as  it  must,  to  avoid 
inconsistency,  the  matters  particularly  expressed  in  the  9th  section, 
which  proctors  are  prohibited  doing,  as  such,  for  the  benefit  of 
unqualified  persons. 
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Stephenson  A  different  construction  would  enable  the  registrars  or  any  other 
HiGGiNsoN.  persons  not  proctors  not  only  to  do  all  the  acts  stated  in  the  second 
question  of  your  Lordships  in  their  own  names,  for  fee  and  reward, 
but  to  allow  their  names  to  be  used  for  the  profit  of  unqualified 
persons,  which  the  Legislature  can  hardly  have  intended.  By  the 
9th  section  of  the  Act  the  obtaining  probates  of  wills  is  mentioned 
as  a  description  of  business  which  might  be  done  by  a  proctor  as 
such,  and  for  a  profit,  but  he  is  prohibited  from  allowing  unqualified 
persons  to  do  the  same  acts  in  his  name  for  a  profit,  or  to  do  them 
himself  for  the  profit  of  unqualified  persons ;  and  taking  the  9th 
and  10th  sections  together,  it  appears  to  me,  that  by  the  10th 
section  all  persons  not  proctors  are  prohibited,  under  a  penalty, 
from  transacting  any  of  the  business  specified  in  the  9th  section 
for  fee  or  reward,  such  business  by  the  statute  itself  appearing  to 
appertain  and  belong  to  the  office,  function,  and  practice  of  a 
proctor.  And  I  therefore  answer  the  second  of  your  Lordships' 
questions  in  the  affirmative,  the  acts  specified  being  done  in 
obtaining  probates  or  letters  of  administration. 
[  e65  ]  The  reason  upon  which  I  have  answered  the  second  question  in 

the  affirmative  being  that  the  acts  stated  in  the  declaration  to  have 
been  done  by  the  defendant  do  appertain  to  the  office,  function,  or 
practice  of  a  proctor  by  the  terms  of  the  Act  of  Parliament,  it 
follows  as  a  consequence  that  my  answer  to  the  first  of  the  ques- 
tions proposed  by  your  Lordships  is  in  the  negative,  and  that 
evidence  of  practice  or  custom  would  be  inadmissible  to  show  that 
such  acts  do  not  appertain  to  the  office,  function,  or  practice  of  a 
proctor. 

If  it  was  a  mere  question  of  fact  to  be  determined  by  a  jury,  such 
evidence  would  no  doubt  be  admissible ;  but  as  it  appears  to  me 
that  the  matter  is  one  of  judicial  cognizance,  turning  upon  the 
construction  of  the  terms  of  the  Act  of  Parliament,  the  evidence 
ought  not  to  have  been  received. 

The  Lord  Chancellor: 

My  Lords,  one  of  the  learned  Judges,  present  at  the  hearing  of 
this  case,  is  unable  to  be  present  to-day.  He  has,  however,  con- 
sidered the  case,  and  has  committed  his  opinion  to  writing,  and 
one  of  the  learned  Judges  now  present,  Mr.  Baron  Aldebson,  is 
prepared  to  read  it.  I  would  therefore  propose  that  that  opinion 
should  be  read  by  that  learned  Judge.  It  has  been  done  before. 
It  must  not,  however,  be  considered  by  any  means  as  a  matter  of 
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eourse.  I  see  no  objection  to  its  being  done  on  the  present  Stephensok 
occasion,  and  therefore  I  move  your  Lordships  that  the  jadgment  HiGamaoK. 
of  Mr.  Justice  (Toleridob  be  read  by  Mr.  Baron  Aldbbson. 

LoBD  Brougham: 

My  Lords,  I  have  no  doubt  whatever  as  to  the  proper  course  to 
take,  with  the  qualification  expressed  by  my  noble  and  learned 
friend,  that  it  is  not  to  be  considered  quite  as  a  ^matter  of  course.  [  *^^  1 
But  no  mischief  can  arise  from  allowing  this  to  be  done.  In  the 
first  place,  if  we  had  not  the  benefit  of  the  learned  Judge's  opinion 
in  this  form,  we  might  have  it  in  another  form,  which  has 
happened  more  than  once  here,  particularly  in  a  very  well-known 
case.  The  Bethnal  Green  case,  in  which  there  was  great  difference 
of  opinion  in  the  Exchequer  Chamber,  and  in  which  case  we  had 
the  benefit  of  having  the  manuscript  judgments  of  those  learned 
persons,  which  were  not  used  in  moving  the  judgment  of  your 
Lordships  (1).  But,  independently,  of  former  cases,  to  which  my 
noble  and  learned  friend  has  referred,  in  which  the  same  thing  has 
been  done  precisely  as  is  proposed  to  be  done  now,  there  is  no 
difference  of  principle,  when  you  come  to  consider  it,  between  the 
course  now  about  to  be  taken  and  that  which  is  taken  every  day, 
namely,  that  of  one  of  the  learned  Judges  in  the  absence  of  all  his 
brethren  reading  their  opinions.  In  that  case  it  comes  to  your 
Lordships,  not  as  the  opinion  of  that  learned  Judge  who  reads  it, 
but  as  the  opinion  of  all  his  absent  brethren.  So  that  really  in 
principle  there  is  no  difference.  Though  I  agree  with  my  noble 
and  learned  friend,  that  it  ought  not  to  be  taken  as  a  matter  of 
coarse. 

The  motion  was  agreed  to. 

Mb.  Babon  Aldbbson  : 

My  Lords,  I  have  to  read  to  your  Lordships  the  opinion  of  my 
brother  Colebidob. 

"  It  appears  to  me  that  the  answers  to  your  Lordships'  questions 
depend  in  great  measure  upon  the  proper  construction  to  be  given 
to  the  9th  and  10th  sections  of  54  Geo.  III.  c.  68 ;  and  that  it  will 
be  more  convenient  to  determine  that  construction  in  the  first 
instance.  The  questions  indeed  arise  expressly  on  the  10th 
section ;  but  *the  two  seem  to  me  in  a  great  degree,  if  not  entirely,  [  *667  ] 
correlative  to  each  other ;  and  in  order  to  settle  the  meaning  pf  the 

(1)  See  post,  ]^.  294, 
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Stbpubnsom  latter,  the  better  course  is  to  ascertain  that  of  the  former.  This 
HiGa!*MBON.  niakes  it  an  offence  punishable  by  striking  off  the  roll  or  suspen- 
sion, for  any  proctor,  among  other  things,  'to  act  as  such,  or 
permit  his  name  to  be  used  in  any  manner  in  any  suit  the  prosecu- 
tion or  defence  of  which  shall  pertain  to  the  oflSce  of  a  proctor,  or 
in  obtaining  probates  of  wills,  letters  of  administration,  or  marriage 
licenses,  on  account  or  for  the  profit  of  any  person  not  entitled  to 
act  as  a  proctor.*  The  words  *  to  act  as  such,  or  permit  his  name  to 
be  used,'  clearly  override  and  govern  all  that  follows.  The  proctor 
may  neither  act  as  such  himself,  or  permit  another  to  use  his  name 
in  acting,  in  any  suit  in  which  it  is  the  duty  of. a  proctor  to 
prosecute  or  defend,  or  in  obtaining  probates,  &c.  for  the  profit  of 
any  one  not  entitled  to  act  as  proctor.  There  are  no  words  of 
exception ;  he  may  no  more  act  for  the  benefit  of  a  registrar,  or 
allow  a  registrar  to  use  his  name,  than  any  other  person ;  nor  is 
any  distinction  pointed  out  between  things  which  a  proctor  only 
can  do  and  things  which  he  may  do  but  others  also  have  concurrent 
right  to  do.  As  to  the  suit,  it  is  enough  to  bring  a  case  within  the 
statute  if  it  be  one  the  prosecution  or  defence  of  which  pertains  to 
his  office ;  and  as  to  the  residue,  the  specific  acts  are  mentioned. 
Whoever  might  do  them  before  (if  any  one  could),  it  is  thence- 
forward penal  for  the  proctor  to  do  them,  or  to  allow  any  one  to  do 
them  in  his  name,  for  the  benefit  of  one  not  entitled  to  be  a 
proctor.  Certain  specified  savings  follow ;  but  these  do  not  affect 
the  present  case,  except  in  so  far  as  the  expression  of  them  may 
seem  more  pointedly  to  exclude  all  other  savings  or  exceptions ;  bo 
general  is  the  provision  as  to  proctors ;  and  it  is  clear  that  it  would 
not  be  a  defence  to  a  proctor  charged  under  this  section  to  show 
[  *668  ]  that  the  person  for  whom  he  *had  acted  or  whom  he  had  suffered 
to  use  his  name  was  a  registrar. 

*'  The  10th  section  then  takes  up  the  case  of  the  other  party  to 
the  practices  which  the  statute  was  passed  to  prevent;  the  case, 
namely,  of  those  who,  not  being  proctors,  shall  act  as  such,  whether 
in  their  own  names  or  in  the  name  of  any  other  person,  in  con- 
sideration of  gain,  or  with  a  view  to  participate  in  the  profit. 
Here,  too,  the  words  are  very  general ;  no  exception  is  made  of 
registrars  or  any  other  class ;  nor,  in  describing  the  acts  forbidden, 
is  any  distinction  made  between  acts  exclusively  proctorial  and  any 
which  registrars  may  have  a  concurrent  right  to  do.  If  they  '  in 
any  way  appertain  or  belong  to  the  office,  function,  or  practice  of 
a  proctor,*  it  is  forbidden  to  every  one,  without  exception,  who  is 
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not  *  admitted  and  enrolled '  as  a  proctor,  to  do  them  in  considera-  Stephenson 
tion  of  gain,  or  with  a  view  to  participate  in  the  benefit  to  be  hiooi'nson. 
derived  from  the  office,  function,  or  practice  of  a  proctor.  Here, 
again,  if  the  act  done  was  shown  to  be  within  the  provisions  of  the 
section,  it  would  be  no  defence  for  the  party  to  show  that  he  was  a 
registrar,  or  that  he  had  been  accastomed  to  do  them  before  the 
law  was  made. 

'^  The  only  question  then  seems  to  me  to  be,  what  acts  within 
the  meaning  of  the  statute  '  appertain  or  belong  to  the  office, 
function,  or  practice  of  a  proctor.'  And  I  think  that  the  Legisla- 
ture has  itself  declared  that  at  least  all  such  acts  fall  within  that 
category  as  are  mentioned  in  the  9th  section.  Unless  we  hold  this, 
the  registrar  may  still  do  this  in  his  own  name  for  profit  which  the 
proctor  is  restrained  from  doing  for  him  in  his  name,  or  allowing 
him  to  use  his  name  in  the  doing  of.  And  what  is  still  stronger, 
the  registrar  may  do  in  the  name  of  the  proctor  what  the  proctor 
wUl  be  struck  off  the  rolls  if  he  allow  him  to  use  his  name  in  the 
doing  of ;  for  the  prohibition  of  the  10th  section  ^extends  to  the  [  *669  ] 
doing  in  the  name  of  any  other  person  as  well  as  in  his  own.  If 
the  registrar  is  not  prevented  from  the  latter,  how  can  he  be  from 
the  former ;  and  if  he  is  not  prevented  from  the  former,  why  may 
he  not,  with  a  proctor's  leave,  use  his  name,  which  yet,  if  he  does, 
as  to  any  act  specified  in  section  9,  the  proctor  admittedly  will  be 
brought  within  the  penalty  of  that  section  ? 

**  But  the  words  of  the  10th  section  as  to  the  acts  forbidden  are 
not  so  specific  as  those  of  the  9th.  The  9th  section  speaks  of 
'  suits  the  prosecution  or  defence  of  which  shall  appertain  to  the 
office  of  a  proctor,  and  the  obtaining  probates  of  wills,  letters  of 
administration,  or  marriage  licenses.'  The  10th  speaks  of  'any 
act,  matter,  or  thing  whatsoever  in  any  way  appertaining  or  belong- 
ing to  the  office,  function,  or  practice  of  a  proctor.'  These  words 
may  certainly  include  more  than  the  former;  and  wherever  the 
question  arose  with  regard  to  any  act  done  not  within  the  9th 
section,  other  modes  of  interpretation  must  be  had  recourse  to  than 
that  already  relied  on. 

"  I  come  now  to  the  answers  which  I  think  ought  to  be  given  to 
your  Lordships'  specific  questions.  And  as  to  the  first,  if  the 
declaration  only  alleged  acts  which  fell  within  the  provisions  of  the 
9th  section,  the  defendant  could  not,  in  my  opinion,  be  allowed  to 
give  the  evidence  stated  in  that  question;  it  would  be  simply 
irrelevant,  in  the  case  of  a  statute  so  recently  passed,  to  show  that 
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SrBPHKNsoN  registrars  had  been  used  to  do  such  acts  for  any  number  of  years 
HiGGiNsoK.  before  or  since  it  passed,  as  those  which  it  was  clear  the  statute 
prohibited.  But  I  am  not  prepared  to  say,  looking  at  the  very 
general  language  of  the  question,  that  in  no  case  might  such 
evidence  be  receivable.  The  declaration  might  charge  acts  not 
expressly  within  the  language  of  the  9th  section,  and  allege  them 
to  be  acts  which  appertained  to  the  office  or  functions  or  practice 
[♦670]  of  a  proctor;  and  in  order*  to  meet  this  *allegation,  which  would 
be  simply  one  of  fact,  it  might  be  material  to  show  that  registrars 
always  did  those  acts;  whence  it  might  be  argued  that  they 
pertained  to  the  office  or  functions  or  practice  of  a  registrar,  and 
therefore  did  not  appertain  to  those  of  a  proctor.  Of  course,  I  say 
nothing  of  the  weight  of  such  evidence,  but  speak  only  of  its 
admissibility.  I  answer,  therefore,  the  first  question  in  the  negative, 
with  the  qualifications  I  have  just  stated. 

**  The  second  question  I  answer  in  the  affirmative.  Some  of  the 
acts  which  it  supposes  the  defendant  to  have  done  are  clearly 
within  the  language  of  the  9th  section ;  and  it  would  not  be  necessary, 
in  order  to  sustain  the  count,  that  all  should  be.  If  it  was  shown 
that  the  defendant  was  not  a  proctor,  and  had  done  any  act  necessary 
for  obtaining  a  probate  or  letters  of  administration,  no  parol  evidence 
beyond  this  would  be  necessary,  in  my  opinion,  to  show  that  he  had 
done  an  act  which  belonged  to  the  office,  functions,  and  practice  of 
a  proctor.  I  should  say  the  same  of  drawing  inventories,  schedules, 
affidavits  of  verification,  and  certificates  thereto  annexed,  B,nd  Jiats 
for  Commissioners  to  swear  executors.  I  am  not  sure  that  I  under- 
stand what  is  meant  by  extracting  probates,  and  therefore  I  doubt 
whether  parol  evidence  might  not  be  necessary  as  to  these." 

Mr.  Justice  Maule  : 

Both  questions  in  this  case  turn  on  the  construction  of  the  9th 
and  10th  sections  of  54  Geo.  III.  c.  68,  of  which  it  may  be  remarked 
in  general,  that  they  do  not  purport  to  deal  with  or  regulate  the 
office  of  registrar,  or  to  make  any  mention  of  those  officers. 

Section  9  applies  to  proctors  deceiving  the  Court  by  practising 
for  others,  or  lending  their  names  to  others  in  proceedings  in  Court, 
contentious  or  not.    If  they  do  so,  the  Court  may  punish. 
[  671  ]  Section  10  applies  to  persons,  not  proctors,  doing  anything  in 

any  way  appertaining  to  the  practice,  &c.  of  a  proctor,  in  their 
own  name  or  in  the  name  of  any  other  person.  This  has  a  more 
extended  application  than  section  9,  and  is,  I  think,  intended  to 
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prevent  persons  not  proctors  deceiving  their  employers,  by  making  stephknsgk 
them  believe  that  the  basiness  they  pay  for  has  been  done  by  a    hiqginson. 
proctor,  whose  name  is  used,  but  who  did  not  do  the  business,  or 
that  the  person  who  did  it  was  a  proctor  when  he  really  was  not. 
For  doing  so,  the  offended  is  to  forfeit  502.,  to  be  recovered  by 
action.    This  section  applies  to  all  business  in  any  way  appertaining 
to  the  practice  of  a  proctor ;  section  9  only  to  business  done  in 
Court.    So  that  I  conceive  that  the  penalties  in  section  10  would  be 
incurred,  not  only  by  a  person  not  a  proctor  who  borrowed  the 
name  of  a  proctor,  who  lent  it  in  violation  of  section  9,  but  by  one 
assuming  that  character,  and  doing  anything   relating   to   what 
proctors  are  commonly  employed  about,  such  as  advising  in  matters 
of  law  or  practice  ecclesiastical,  or  preparing  documents  such  as 
proctors  commonly  prepare,  though  the  same  acts  might  lawfully 
be  done  by  a  person  who  is  not  a  proctor,  provided  he  did  not 
assume  that  character  or  act  in  the  name  of  one.    It  might  be  said, 
if  he  could  act  without  being  a  proctor,  why  should  he  assume  the 
character ;  and  what  harm  is  there  in  assuming  it  if  he  does  no 
more  than  he  lawfully  might  ?    But  it  is  evident  that  a  mischievous 
deception  is  practised  on  a  person  who  is  made  to  believe  that  he  is 
paying  for  the  skill  and  experience  which  a  proctor  must  be  pre- 
sumed to  possess,  when  in  fact  his  business  has  been  done  by  a 
person  not  having  that  qualification.    Where  the  act  is  one  which, 
though  ordinarily  done  by  a  proctor  in  the  course  of  his  practice,  is 
yet  one  which  may  lawfully  be  done  by  a  person  who  is  not  a 
proctor,  such  as  preparing  an  instrument  or  doing  other  things  out 
of  Court,  if  the  *person  doing  it  represent  that  he  is  a  proctor,  or      L  **72  ] 
that  the  business  is  done  by  a  proctor,  he  is  within  this  section 
doing  an  act  pertaining  to  the  practice  of  a  proctor,  though  if  he  did 
not  pretend  that  the  work  was  done  by  a  proctor  he  would  be 
guilty  of  no  offence.    It  appears  to  me  that  with  regard  to  things 
usually  but  not  necessarily  done  by  proctors,  when  the  person  doing 
them  holds  himself  out  as  a  proctor,  or  represents  that  they  were 
done  by  a  proctor,  he  is  doing  things  appertaining  to  the  practice  of 
a  proctor ;  but  where  he  does  not  so  hold  himself  out,  or  make  such 
representation,  the  things  done  do  not  appertain  to  the  practice, 
&c.  of  a  proctor,  and  no  offence  is  committed  within  section  10. 

The  section  is  not  generally  for  pretending  to  be  a  proctor,  and 
deceiving  by  such  pretences,  and  therefore  could  not  apply  to 
persons  pretending  to  be  proctors,  and  by  such  pretence  obtaining 
credit  or  advantage  of  any  kind,  but  doing  nothing  which  proctors 
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Stephenson  usually  do  in  the  course  of  their  professional  business  ;  the  object 
HiooiNsoN.  0^  *^®  *wo  sections  being  to  prevent  the  Court  or  the  public  from 
being  deceived  by  having  proctor's  business  pretended  to  be  done 
by  proctors,  but  really  done  by  others.  When  neither  the 
Court  nor  the  public  is  so  deceived,  I  think  the  sections  do  not 
apply. 

It  appears  therefore  to  me,  that  if  the  practice  of  the  Ecclesiastical 
Courts  allowed  persons  in  general,  not  proctors,  to  do  any  particular 
kind  of  business,  though  such  business  might  also  be  done  and 
commonly  was  done  by  proctors,  the  doing  such  business  in  his 
own  name,  without  using  that  of  a  proctor,  by  a  person  not  a 
proctor,  and  not  pretending  to  be  one,  would  be  no  offence  within 
the  Act.  And  the  same  would  be  the  case  with  a  particular  class 
of  persons  allowed  by  such  practice  to  do  certain  acta.  I  do  not 
[  *67S  ]  think  that  the  9th  section,  which  speaks  of  obtaining  ^probates, 
&c.  as  acts  which  may  be  done  and  are  done  by  proctors  as  such, 
is  to  be  taken  as  a  declaration  that  they  can  only  be  done  by 
proctors ;  though  I  think  it  certainly  shows  that  they  may  be  done 
by  proctors  in  that  character ;  so  that  a  person  acting  as  a  proctor, 
that  is,  assuming  to  be  one,  or  using  the  name  of  a  proctor  in 
obtaining  probates,  &c.,  would  be  doing  an  act  appertaining  to  the 
business  of  a  proctor  within  the  10th  section. 

My  opinion  therefore  is,  that  a  person  who,  without  assuming 
the  character  of  a  proctor  or  using  the  name  of  one,  does  an  act 
which,  though  such  as  proctors  may  do  and  usually  do  in  the 
course  of  their  practice  as  such,  is  not  an  act  which  they  alone  may 
lawfully  do,  is  not  within  the  prohibition  and  penalty  of  the  10th 
section,  and  that  the  9th  section  does  not  supply  the  assumed  want 
of  evidence,  that  the  act  supposed  in  the  second  question  apper- 
tains to  the  practice  of  a  proctor.  I  consequently  think  that  on  the 
supposition  of  that  question  the  assumed  declaration  would  not  be 
supported. 

With  regard  to  the  first  question,  it  would  be  a  material 
question,  in  the  case  supposed,  whether  the  acts  done  appertained 
to  the  practice,  &c.  of  a  proctor.  The  nature  of  the  acts  is  not 
suggested  in  this  question,  and  they  must  be  assumed  to  be  such 
as  that  it  is  a  question  of  fact  whether  they  appertain  to  the  office 
of  a  proctor.  On  the  before-mentioned  construction  of  the  9th  and 
10th  sections,  if  the  act  done  is  one  that  others  as  well  as  proctors 
do,  it  would  be  an  act  not  appertaining  to  the  practice  of  a  proctor, 
unless  done  under  the  assumption  of  this  character  or  in  the  name 
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of  one.     The  sapposed  evidence  would  therefore  be  material,  and  btbphjsnson 
admissible  on  this  question.  HioonreoK. 

Mb.  Justicb  Pattbson  : 

In  answering  the  first  question  put  by  your  Lordships  *to  her  [  *^7i  ] 
Majesty's  Judges  in  this  case,  I  feel  myself  in  some  little  difficulty, 
arising  from  the  use  of  the  words  *' certain  acts,*'  without  any 
specification  of  the  very  acts  themselves.  I  apprehend  it  to  be  a 
question  purely  of  fact  whether  any  given  act  does  or  does  not  apper- 
tain to  the  office,  function,  or  practice  of  a  proctor,  unless  that  given 
act  be  such  as  that  the  Court  or  a  Judge,  in  any  action  at  law 
respecting  it,  is  bound  judicially  to  notice  its  character  and  relation 
to  such  office,  function,  or  practice.  But  I  also  apprehend  that  the 
Court  or  a  Judge  may  be  bound  to  take  such  judicial  notice,  either 
by  some  rule  of  the  common  law  or  by  reason  of  the  enactments  in 
some  statute.  In  the  absence  of  any  such  rule  of  law  or  statute,  I 
am  of  opinion  that  in  such  an  action  as  is  stated  in  your  Lordships' 
question,  it  would  be  competent  to  the  defendant  to  give  evidence 
that  it  had  been  the  practice  of  the  registrars  of  different  Eccle- 
siastical Courts  to  do  such  act  in  common  with  proctors,  because 
although  such  evidence  might  not  necessarily  negative  the  fact  that 
the  act  in  question  did  in  some  sense  appertain  to  the  office, 
function,  or  practice  of  a  proctor,  yet  it  would  be  relevant  to  that 
question  of  fact,  and  would  therefore  be  proper  to  be  admitted  to 
the  jury,  in  whose  province  it  would  then  lie  to  determine  the 
fact.  Taking,  therefore,  the  words  of  the  question  first  put  by 
your  Lordships  in  the  most  general  and  unrestricted  sense,  and 
assuming  the  absence  of  any  such  rule  of  law  or  statute  as  I  have 
already  alluded  to  (but  only  by  reason  of  such  assumption),  I 
answer  your  Lordships'  first  question  in  the  affirmative. 

The  second  question  put  by  your  Lordships  directly  raises  the 
point  as  to  the  proper  construction  to  be  put  on  the  10th  section 
of  the  statute  54  Geo.  in.  c.  68,  taken  in  connection,  as  I  appre- 
hend it  necessarily  must  be,  with  the  9th  section  of  the  same 
Act. 

Now  the  9th  section  makes  it  highly  penal  in  any  proctor  *to  [  •ers  ] 
act  as  such,  or  to  permit  his  name  to  be  used  for  the  benefit  of 
any  person  not  a  proctor,  or  to  allow  such  person  to  participate 
in  his  profits,  as  well  ''in  any  suit  the  prosecution  or  defence  of 
which  shall  pertain  to  the  office  of  a  proctor,"  as  ''in  obtaining 
probates  of  wills,  letters  of  administration,  or  marriage  licenses." 
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STBPHKNsoir  The  Legislature  here  treats  the  obtaining  probates  of  wills, 
HiGGiNsoN.  inclusive,  as  I  apprehend,  of  all  steps  incident  to  sach  obtaining 
(which  are  the  matters  mentioned  in  your  Lordships*  second  ques- 
tion), as  appertaining  in  some  way  to  the  office,  function,  or 
practice  of  a  proctor,  or  at  all  events  as  that  which  may  be  done 
and  is  ordinarily  done  by  a  proctor.  But  this  section,  though 
highly  penal  against  the  proctor  himself,  contains  no  penalty 
against  the  person,  not  a  proctor,  for  whose  benefit  the  business 
is  done. 

Then  follows  the  10th  section,  which  applies  exclusively  to 
persons  not  proctors,  and  inflicts  a  penalty  of  60Z.  The  words  of 
that  section  do  not  in  terms  embrace  the  case  of  a  proctor  acting  as 
such  for  the  benefit  of  one  who  is  not  a  proctor,  or  permitting  such 
person  to  participate  in  his  profits,  though  the  proctor  himself 
would  be  punishable  for  so  doing  under  the  9th  section,  for  the 
words  of  the  10th  section  seem  to  extend  only  to  **  acts,  matters, 
and  things  "  done  by  a  person  not  himself  a  proctor,  either  in  his 
own  name  or  the  name  of  a  proctor,  and  not  to  the  mere  participa- 
tion in  or  taking  the  whole  profits  where  the  ''  acts,  matters,  and 
things  "  are  actually  done  by  the  proctor  himself.  Yet  I  cannot 
doubt  that  they  extend  to  the  other  branch  of  the  9th  section, 
namely,  to  the  doing  by  a  person,  not  a  proctor,  for  his  own  gain, 
in  the  name  and  by  the  permission  of  a  proctor,  any  of  those  acts, 
matters,  and  things,  for  permitting  the  doing  of  which,  in  his  name, 
the  proctor  is  so  highly  punishable  under  the  9th  section,  and, 
[  *676  ]  amongst  others,  the  obtaining  probates  of  wills,  which  is  ^expressly 
mentioned  in  that  section.  In  other  words,  I  apprehend  that 
wherever  a  person,  not  a  proctor,  is  not  merely  a  recipient  of 
profits,  but  is  an  actor  in  the  doing  that  which  is  made  so  highly 
penal  in  the  proctor  by  the  9th  section,  he  brings  himself  within  the 
true  meaning  of  the  10th  section,  and  is  liable  to  be  sued  for  the 
penalty  of  502. ;  as,  for  instance,  if  he  obtains  probate  of  a  will  for 
his  own  gain  in  the  name  of  a  proctor.  It  is  true  that  the  10th 
section  does  not  use  the  words,  ''  obtaining  probates  of  wills,  letters 
of  administration,  or  marriage  licenses,'*  which  are  found  in  the 
9th  section.  The  words  used  are,  "In  case  any  person  shall 
in  his  own  name,  or  in  the  name  of  any  other  person,  make,  do, 
act,  exercise,  or  perform  any  act,  matter,  or  thing  whatsoever  in  any 
way  appertaining  or  belonging  to  the  office,  function,  or  practice  of 
a  proctor,  for  gain.**  But  as  the  9th  section  has  specified  the 
obtaining  probates  of  wills,  and  thereby  treated  it  as  within  the 
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practice  of  a  proctor  (to  say  the  least  of  it),  I  cannot  doabt  that  it  Stbphbnsgk 
comes  within  the  words  of  the  10th  section,  as  an  **  act,  matter,  or    iiioaixsoK. 
thing  in  any  way  appertaining  to  the  office,  function,  or  practice  of 
a  proctor," — at  any  rate,  wherein  a  proctor's  name  is  used. 

The  lOih  section,  however,  applies  to  cases  where  the  act  done 
by  a  person  not  a  proctor  is  done  in  his  own  name,  no  real  proctor's 
name  being  used;  cases  which  manifestly  do  not  fall  within  the 
9th  section  at  all,  that  section  relating  only  to  the  acts  of  persons 
who  really  are  proctors.  The  case  put  in  your  Lordships'  second 
question  is  that  of  a  person  not  a  proctor  doing  acts  for  obtaining 
probates  of  wills  in  his  own  name  for  gain  ;  at  least,  so  I  take  the 
question  to  import,  for  it  cannot  be  intended  to  relate  to  a  person 
obtaining  probate  on  his  own  behalf.  Now  I  cannot  think  that  the 
words,  "any  act,  matter,  or  thing  whatsoever  in  any  way  appertaining 
or  belonging  to  the  office,  *f  unction,  or  practice  of  a  proctor,"  ought  [  •677  ] 
to  receive  a  different  construction  where  a  proctor's  name  is  not 
used  from  that  which  I  have  already  endeavoured  to  show  that  they 
must  receive  if  a  proctor*s  name  be  used.  In  either  case  I  think 
that  they  must  be  construed  with  reference  to  the  9th  section,  and 
that  the  Legislature  must  be  taken  to  have  exclusively  enacted  in 
the  statute  that  the  obtaining  probate  of  a  will  is  an  act  in  some 
way  appertaining  and  belonging  to  the  office,  function,  and  practice 
of  a  proctor,  and  so  that  the  very  case  arises  to  which  I  referred  in 
my  answer  to  your  Lordships'  first  question,  namely,  that  in  which 
the  Court  or  Judge  is  bound  to  take  judicial  notice  of  the  character 
and  relation  of  the  act  done,  by  reason  of  the  enactments  of  the 
statute,  and  by  consequence  to  exclude  any  evidence  of  the  practice 
of  Ecclesiastical  Courts. 

With  regard  to  any  distinction  between  registrars  of  the  Eccle- 
siastical Courts  and  other  persons  unconnected  with  such  Courts,  I 
am  unable  to  see  on  what  ground  it  can  be  made ;  the  statute  in 
the  two  sections  in  question  has  made  no  exception  in  favour  of 
registrars ;  indeed,  it  does  not  mention  or  allude  to  them  at  all.  It 
is  plain  that  the  obtaining  probate  of  wills  can  be  no  part  of  their 
duty  as  registrars  ;  if  it  was,  they  would  have  some  remuneration 
assigned  them  for  doing  it,  or  must  do  it  gratuitously ;  neither  of 
which  state  of  things  is  pretended  to  exist;  and  their  duty  as 
officers  of  the  Courts  would  seem  in  many  respects  to  be  inconsis- 
tent with  their  practising  in  any  way  in  those  Courts.  They  must, 
therefore,  be  treated  with  reference  to  this  statute  in  the  same  way 
as  mere  strangers  wholly  unconnected  with  the  Courts.     Assuming 
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Stephenson  them  to  have  been  in  the  habit  of  obtaining  probates  of  wills  and 
HiGGiNsoN.  doing  other  acts  not  of  a  contentious  nature  for  gain,  that  habit 
[  *678  ]  cannot  legalize  what  is  in  itself  illegal,  much  less  can  *it  alter  the 
provisions  of  a  statute.  If,  indeed,  the  question  could  be  an  open 
one  of  fact,  that  habit  would  be  evidence  of  the  character  of  the  act 
done  ;  but,  as  I  have  already  said,  it  appears  to  me  that  the  ques- 
tion is  not  an  open  one  of  fact,  but  one  which  is  conclusively 
determined  by  the  enactments  of  the  Legislature. 

It  is  argued  that  the  10th  section  is  framed  for  the  protection  of 
proctors,  and  applies  only  to  acts  which  appertain  to  the  office, 
function,  and  practice  of  a  proctor,  exclusive  of  all  other  persons, 
and  that  obtaining  probates  of  wills,  and  other  such  ex  parte  and 
voluntary  proceedings  not  being  of  a  contentious  character,  and 
which  do  not  require  any  proxy  to  be  exhibited,  and  which  are 
done  by  a  person  in  his  own  name,  not  practising  any  deception 
nor  pretending  to  be  a  proctor,  are  not  within  the  section.  I 
cannot,  however,  gather  any  such  intention  from  the  words  used 
by  the  Legislature,  which  are  "  in  any  way  appertaining ; "  words 
of  as  large  and  extensive  a  meaning  as  I  can  well  conceive  to  have 
been  used;  nothing  being  said  as  to  falsely  pretending  to  be  a 
proctor,  or  anything  of  the  kind.  I  should  rather  conjecture,  if 
this  was  properly  matter  of  conjecture  at  all,  that  the  Legislature 
had  in  view  acts  of  the  very  like  description  mentioned  in  your 
Lordships'  second  question  ;  for  it  is  hardly  likely  that  any  person 
could  do,  in  his  own  name,  acts  which  required  the  exhibition  of  a 
proxy,  or  any  acts  but  those  of  a  common  and  ordinary  character. 
Conjecture,  however,  is  not  admissible.  I  found  my  opinion  on 
the  words  of  the  statute,  the  construction  of  which  appears  to  me 
to  be  such  that  I  am  bound  to  answer  the  second  question  in  the 
affirmative. 

Some  doubt  may  exist  whether  one  or  two  of  the  acts  specified  in 

the  question  may  not  rather  be  acts  of  the  Court  than  proctorial 

[  *679  ]       acts ;  but  as  most  of  them  are  plainly  *of  the  latter  character,  I 

presume  that  it  is  not  material  to  enter  into  any  discussion  in  that 

respect. 

Mr.  Barok  Parke  : 

The  answers  which  I  give  to  the  two  questions  proposed  by  your 
Lordships  to  her  Majesty's  Judges  are,  in  the  negative  to  the  first, 
and  the  affirmative  to  the  second ;  and  in  giving  my  reasons  for  these 
answers,  it  will  be  convenient  to  consider  both  the  questions  together. 
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They  both  depend  on  the  trae  construction  of  the  54  Geo.  III.  Stephenson 
e.  68,  the  two  material  sections  of  which  are  the  9th  and  10th.  higginson. 
(The  learned  Judge  read  the  two  sections.) 

Under  the  9th  section,  if  any  proctor  in  any  Ecclesiastical  Court 
in  which  he  shall  be  entitled  to  act  as  proctor  shall  act  as  such,  or 
permit  or  suffer  his  name  to  be  used  in  any  suit,  &c.,  or  permit  his 
name  to  be  used  in  obtaining  probates  of  wills,  letters  of  adminis- 
tration, or  marriage  licenses,  for  or  on  account,  &c.  of  any  person 
not  entitled  to  act  as  proctor,  he  shall  be  struck  off  the  roll  of 
proctors. 

Now  I  think  that  this  is  a  clear  legislative  declaration  that  the 
obtaining  probates  of  wills,  letters  of  administration,  and  marriage 
licenses  is  lawfully  a  part  of  the  business  of  the  proctors  within  the 
meaning  of  the  Act,  for  they  are  heavily  punished  for  acting  them- 
selves or  permitting  their  names  to  be  used  in  doing  those  acts  for 
the  benefit  of  others ;  and  the  Legislature  could  never  have 
intended  those  very  acts  to  be  lawfully  performed  by  any  person 
whatever,  without  using  the  name  of  a  proctor  at  all,  which,  by  so 
severe  a  penalty,  it  prohibited  the  proctors  doing  for  the  benefit  of 
others,  or  lending  their  names  to  others  to  enable  them  to  do. 
Surely  it  could  not  have  intended  to  permit  all  those  acts  in  others, 
and  punish  the  proctors  for  a  fraud  in  permitting  their  names  to  be 
used,  or  acting  ^themselves  in  them  for  the  benefit  of  others,  when  [  *680  ] 
such  a  fraud  was  totally  unnecessary  and  useless. 

It  is  said  that  the  Act  meant  to  prohibit  the  acting  as  proctors ; 
that  is,  the  doing  of  acts  representing  themselves  to  be  proctors 
when  they  really  were  not. 

But  the  10th  section  imposes  the  penalty  upon  any  person  doing 
the  act  prohibited,  viz.,  anything  whatever  in  any  way  belonging  to 
the  office,  function,  or  practice  of  a  proctor  ;  not  upon  his  doing  it 
as  a  proctor,  or  acting  as  a  proctor,  for  it  applies  as  well  to  acts 
done  in  his  own  name  as  to  those  done  in  the  name  of  another, — a 
proctor's,  for  example. 

The  prohibition  in  section  9  affects  those  who  are  proctors,  and 
those  only ;  and  the ''  acting  as  proctors,"  in  the  several  particulars 
therein  mentioned,  and  thereby  punished  by  deprivation  of  office, 
cannot  mean  the  pretending  to  be  proctors  when  they  are  not,  and 
the  doing  of  those  acts  under  the  false  representation  of  their  being 
proctors.  The  section  clearly  means  to  prohibit  those  who  actually 
are  proctors  from  acting  in  that  capacity  in  the  several  particulars 
and  under  the  circumstances  therein  mentioned,  for  fee  and  reward 
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Stephenson  to  be  substantially  received  by  another.  This  enactment  is  not  for 
HiGoiNBON.  punishing  fraud  upon  the  parties  employing  and  consulting  others 
in  matters  of  business,  usually  done  by  proctors,  by  persons  repre- 
senting themselves  impliedly  to  have  skill  and  experience  which 
they  do  not  possess,  for  it  applies  to  proctors  themselves  acting 
personally  in  suits  or  other  matters,  and  giving  the  full  benefit  of 
their  skill  and  knowledge  to  their  clients,  provided  they  do  it  for 
the  gain  of  others.  It  is  clear  that  the  object  of  the  Legislature 
was  to  insure  the  gains  of  the  profession  of  proctors  to  those  who 
are  duly  entitled  to  act  as  such. 

These  considerations  lead,  I  think,  to  the  true  construction  of  the 
r  *68i  ]  loth  section,  which  imposes  a  penalty  of  50/.  on  *any  person  who, 
in  his  own  name  or  in  the  name  of  another,  does,  acts,  exercises, 
or  performs  any  act,  matter,  or  thing  whatsoever  in  any  way 
appertaining  or  belonging  to  the  ofiSce,  function,  or  practice  of  a 
proctor  for  or  in  consideration  of  gain.  This  certainly  does  not 
prevent  parties  acting  for  themselves  nor  for  others  gratuitously, 
for  the  clause  only  prevents  the  doing  these  acts  for  gain,  fee,  or 
reward ;  but  for  gain  or  reward  to  himself  or  others  it  is  clear  that 
a  person  not  admitted  and  enrolled  as  a  proctor  cannot  act  in  a 
suit,  for  it  is  beyond  a  doubt  that  suits  are  part  of  the  business  of 
proctors. 

Obtaining  probates  and  acts  enumerated  in  the  9th  section,  when 
done  for  others  for  reward,  are  also,  I  think,  clearly  meant  to  be 
prohibited  in  all,  except  proctors  duly  admitted  and  enrolled ;  and 
strangers  wholly  unconnected  with  the  spiritual  Court  would  be 
clearly  liable  to  the  penalties  for  such  acts. 

If  so,  it  is  impossible  to  contend  that  there  can  be  any  implied 
exception  of  registrars  or  their  deputies  from  the  nature  of  their 
offices.  There  is  a  stronger  reason  for  prohibiting  registrars  than 
mere  strangers.  Knowledge  of  the  forms  and  practice  of  the  Court 
they  have,  and  are  therefore  qualified  to  do  all  those  acts  correctly ; 
but  their  duties  are  wholly  inconsistent  with  those  of  agents  or 
representatives  of  suitors.  They  are  officers  of  the  Court ;  deputies 
of  the  Judge  for  certain  purposes.  It  is  their  business  to  act  in 
each  case  judicially;  to  do  all  curial  acts  without  favour  to  any- 
body. To  allow  the  registrars  to  have  the  profits  of  the  business  of 
proctors,  even  in  unlitigated  cases,  is  to  set  their  interest  against 
their  duty.  It  is  a  part  of  their  office  to  tax  proctors'  bills,  and  how 
can  it  be  expected  that  this  duty  will  be  performed  fairly,  if  they 
themselves  can  act  in  any  cases,  and  lawfully  claim  the  fees  and 
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emoluments   of  proctors  for  so  doing?    If  there  is  no  implied  Stephknson 
^exception  independently  of  usage,  it  is  clear  that  usage,  however    higginson. 
long,  can  never  support  an  exception  to  an  Act  of  Parliament.     I       i  *682  ] 
am  of  opinion,  therefore,  that  your  Lordships'  questions  should  be 
thus  answered : 

First,  that  in  an  action  at  law  brought  against  the  registrar  of 
an  Ecclesiastical  Court  in  Ireland  to  recover  a  penalty  claimed  by 
the  declaration  to  have  been  forfeited  by  the  doing  of  certain  acts 
alleged  to  appertain  to  the  office,  function,  or  practice  of  a  proctor, 
it  would  not  be  competent  to  the  defendant  to  give  evidence  that  for 
several  years  it  had  been  the  practice  of  registrars  of  different 
Ecclesiastical  Courts  to  do  such  acts  as  those  referred  to  in  common 
with  proctors,  for  the  purpose  of  exempting  registrars  from  liability, 
on  the  ground  of  an  usage  for  registrars  to  do  proctors'  duty.  But 
with  respect  to  those  acts  which  did  not  fall  within  the  description 
of  obtaining  probates  of  wills,  letters  of  administration,  and 
marriage  licenses,  such  evidence  would  be  admissible  to  show  that 
they  did  not  appertain  to  the  office,  function,  or  practice  of  a 
proctor. 

Secondly,  such  a  declaration  would  be  sustained  by  proof  that 
the  defendant  was  not  a  proctor,  and  that  he  had  prepared  the 
documents  and  done  the  acts  necessary  for  and  connected  with  the 
obtaining  and  procuring  letters  testamentary  and  probates  of  wills, 
and  extracting  probates  of  wills,  and  drawing  and  preparing 
inventories  of  goods  of  deceased  testators,  schedules  of  such  goods 
and  affidavits  of  verification,  and  certificates  thereto  annexed,  and 
renunciations  of  executors,  in  the  absence  of  any  evidence  that  the 
acts  done  and  instruments,  and  documents  so  prepared  appertained 
and  belonged  to  the  office,  function,  and  practice  of  a  proctor,  for 
they  all  appear  to  be  acts  for  obtaining  probates  or  letters  of 
administration,  as  also  preparing  the  Jiat  for  a  commission  to 
swear  executors.  The  completing  the  fiat  I  suppose  to  be  a 
curial  act. 

The  Lobd  Chancellor  (Lord  Trxtro)  :  [  683  ] 

My  Lords,  I  have  to  express  the  obligations  we  are  under  to  the 
learned  Judges  for  the  attentive  consideration  they  have  given  to 
this  case,  and  for  the  valuable  assistance  they  have  rendered  to 
your  Lordships  by  the  opinions  which  you  have  now  heard ;  from 
which  it  appears  that  the  learned  Judges  are  equally  divided  upon 
the  questions  which  have  been  submitted  to  them ;  and  I  will  now 
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Stephembok    move  your  Lordships  that  the  further  consideration  of  this  case  be 
HiGGiNsoN.    adjourned  to  a  future  day. 

Lord  Brougham: 

My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend 
that  we  must  adjourn  the  further  consideration  of  this  question. 
In  the  mean  time  we  shall  have  the  opinions  of  the  learned  Judges 
printed.  We  are  extremely  indebted  to  them  for  the  great  pains 
which  they  have  bestowed  upon  the  subject,  and  we  shall  of  course 
take  their  opinions  into  the  most  deliberate  consideration.  I  should 
like  also  to  have  a  further  opportunity  of  considering  the  yery 
learned  and  able  opinions  of  the  learned  Judges  in  Ireland  in  the 
Court  below,  one  of  which  I  confess, — that  of  the  very  learned 
Chief  Justice,  deeply  impressed  my  mind.  Under  the  present 
circumstances  of  this  case,  with  an  equal  division  of  the  learned 
Judges  upon  the  questions  which  have  been  propounded  to  them, 
I  think  it  would  not  be  possible  for  us  to  dispose  of  this  question 
during  the  present  session. 

Further  consideration  adjourned  sine  die. 

1852.        Lord  Truro,  after  stating  the  nature  of  the  action,  the  statute 
June^^'  on  which  it  was  founded,  the  plea  put  on  the  record,  and  the 

trial,  and  the  evidence  there  offered,  said : 

The  object  of  this  evidence  was  professedly  intended  to  show  that 
[  •684  ]  the  acts  alleged  to  have  been  performed  by  the  *defendant  were  not 
acts  which,  within  the  meaning  of  the  statute,  appertained  to  the 
office,  functions,  and  practice  of  a  proctor.  The  evidence  was  objected 
to  on  the  part  of  the  plaintiff,  who  insisted  that,  by  the  9th  section  of 
the  statute,  the  acts  done  by  the  defendant, — by  the  doing  of  which 
it  was  insisted  that  he  had  incurred  the  penalties  now  sought  to  be 
recovered, — were,  by  the  very  statute  itself,  declared  to  be  acts 
appertaining  to  the  office  of  a  proctor;  and  therefore  that  no 
evidence  adduced  to  show  a  practice  in  an  Ecclesiastical  Court  was 
admissible  to  countervail  the  effect  and  authority  of  the  statute, 
and  consequently  that  this  evidence  was  irrelevant,  and  ought  not 
to  be  received.  The  learned  Judge  was  of  opinion  that  the 
evidence  was  admissible  in  order  to  prove  what,  in  point  of  fact 
and  practice,  did  appertain  to  the  office  of  a  proctor.  The  evidence 
was  accordiugly  received,  upon  which  the  plaintiff's  counsel 
excepted  against  its  admissibility.  Several  witnesses  were  called, 
all  of  whom  gave  evidence  to  the  same  effect.     An  exception  was 
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tendered  against  the  reception  of  the  evidence  of  each.     One  of  Stephenson 
them  proved  that  in  some  dioceses,  particularly  in  the  diocese  of    HioomsoN. 
Elphin,  there  was  no  proctor,  and  in  that  diocese  the  business  was 
done  by  the  registrar,  or  by  his  deputy ;  and  that  there,  if  any 
matter    occurred    in    which   the  interference  of  a    proctor    was 
necessary,  he  was  sent  for  from  Dublin,  or  elsewhere. 

The  declaration  having  averred  that  the  several  acts  imputed  to 
the  defendant  all  appertained  to  the  office  of  a  proctor,  and  the 
plaintiff  not  having  given  any  evidence  on  the  subject,  the  learned 
Jadge  told  the  jury  that,  in  his  opinion,  the  plaintiff  had  not  made 
out  a  case,  and  that  the  verdict  ought  to  be  for  the  defendant  upon 
the  evidence  so  given  ;  and  accordingly  a  verdict  was  given  for  the 
defendant.  But  previously,  and  correctly,  a  bill  of  exceptions  *was  [  ^685  ] 
tendered  to  the  direction  of  the  learned  Judge,  and  judgment 
followed  upon  that  bill  of  exceptions. 

(His  Lordship  detailed  the  further  progress  of  the  cause,  up  to 
the  time  of  the  questions  put  to  the  Judges  in  this  House.) 

My  Lords,  three  of  the  learned  Judges  expressed  their  opinion 
that  the  evidence  to  which  the  first  question  put  to  them  was 
directed  was  not  receivable,  and  also  that  the  evidence  which  is 
stated  in  the  second  question  did  support  the  declaration. 
Mr.  Baron  Martin,  who  had  attended  during  a  great  part  of  the 
argument,  but  had  not  attended  during  the  whole  of  it,  gave  no 
opinion  (1).  The  other  Judges  gave  their  opinion  that  the  judg- 
ment ought  to  be  affirmed,  that  the  evidence  was  receivable,  and 
that  the  evidence  given  on  the  part  of  the  plaintiff  did  not  support 
the  declaration,  and  therefore  that  the  ruling  of  the  learned  Judge 
at  the  trial  was  right. 

Under  these  circumstances  the  case,  presenting  these  difficulties, 
comes  before  your  Lordships  for  decision,  with  this  difference  of 
opinion  existing  among  the  Judges,  both  in  Ireland  and  here.  The 
ease  turns  upon  the  construction  of  the  two  sections  of  the  statute 
of  the  54  Geo.  III.  c.  68.  The  particular  section  imposing  the 
forfeiture,  which  is  sought  to  be  recovered  in  this  action,  is  the 
10th,  and  that  says — (his  Lordship  read  the  section.)  The 
question  turns  upon  the  construction  of  that  section ;  but  inasmuch 
as  it  would  appear  that  its  construction  is  said  to  be  in  fact 
governed  by  the  contents  of  the  previous  section,  I  should  also  beg 
your  Lordships'  attention  to  the  contents  of  the  9th  section.     (His 

(1)  Mr.  Baron  Alderaon  has  favoured  for  the  same  reason,  he  gave  no 
the  reporter  with  a  note  stating  that,      opinion. 
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Stephbxeon    Lordship  read  it  to  the  words,  "  such  proctor  so  oflFending  shall  be 
HiGGiirsoN.    struck  oflf  the  roll  of  proctors.")     There  are,  then,  certain  cases  of 
exception,  with  which  it  is  not  material  to  trouble  your  Lordships. 
[  686  ]  The  penalty  sought  to  be  recovered  in  this  case  is  the  penalty 

imposed  by  the  10th  section.  That  section  is  very  extensive  in  its 
terms,  and  imposes  the  penalty  for  doing  "  any  act,  matter,  or  thing 
whatsoever  in  any  way  appertaining  or  belonging  to  the  office* 
functions,  or  practice  of  a  proctor."  In  construing  an  Act  of 
Parliament,  I  apprehend  every  word  must  be  understood  according 
to  the  legal  meaning,  unless  it  shall  appear  from  the  context  that 
the  Legislature  has  used  it  in  a  popular  or  more  enlarged  sense ; 
that  is  the  general  rule;  but  in  a  penal  enactment,  where  you 
depart  from  the  ordinary  meaning  of  the  words  used,  the  intention 
of  the  Legislature  that  those  words  should  be  understood  in  a  more 
large  or  popular  sense,  must  plainly  appear.  The  application  of 
that  remark  will  be  found  of  importance  in  this  case. 

It  becomes  necessary  here  to  consider  the  nature  of  the  office  of 
a  proctor.  A  proctor  is  described  in  several  instances  in  Domat'a 
Civil  Law  (i),  which  is  referred  to  in  Bum's  Ecclesiastical  Law  (2)  . 
and  some  other  books  are  there  cited,  and  it  is  stated  that 
'' proctors  are  officers  established  to  represent  in  judgment  the 
parties  who  empower  them  (by  warrant  under  their  hand,  called  a 
proxy)  to  appear  for  them,  to  explain  their  rights  and  instruct  their 
cause,  and  to  demand  judgment ; "  and  the  office  is  recognised  as 
a  legal  office  in  various  statutes.  By  the  8  James  1.  c.  5,  s.  8,  no 
recusant  convict  is  to  be  allowed  to  practise  in  the  civil  law  as 
proctor.  By  the  6  Geo.  II.  c.  18,  s.  2,  it  is  enacted  that  proctors 
in  any  Court  are  incapable  during  the  time  they  shall  continue  in 
the  business  and  practice  of  a  proctor  from  being  justices  of  the 
peace.  By  the  56  Geo.  III.  c.  184,  a  stamp  is  imposed  upon  the 
admission  to  the  office  of  a  proctor,  and  every  practising  proctor  is 
required  to  take  out  an  annual  certificate.  The  general  character 
[  *687  ]  and  nature  *of  the  office  seems  to  be,  that  the  proctor  is  to 
represent  parties  in  judicial  proceedings  in  the  Courts  in  which  he 
has  been  admitted  as  a  proctor  ;  but  independently  of  the  particular 
duties  strictly  incident  to  the  office  of  proctor,  persons  holding  that 
office  (as  is  also  the  case  with  attorneys  and  solicitors)  perform 
various  services  more  or  less  connected  with  the  Courts  of  which 
they  are  officers ;  but  many  of  those  services  and  employments  are 

(1)  Vol.  L  bk.  L  tit.  15  ;  and  vol.  ii.  (2)  Vol.  iii.  (ed.  by  Phillimore)  tit. 

bk.  ii.  tit.  6,  s.  2.  Proctor. 
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wholly  unconnected  with  any  Court — such  as  preparing  letters  of  stephbnson 
attorney,  conveyances,  settlements,  and  numerous  other  instruments,    higginson. 

The  statute  in  question  is  entitled,  ''  An  Act  for  the  better 
regulation  of  Ecclesiastical  Courts  in  Ireland."  The  10th  section 
says  that,  if  any  person  not  being  a  proctor  shall,  for  profit  or 
with  a  view  to  participate  in  the  benefit  to  be  derived  from  the 
office,  functions,  or  practice  of  a  proctor,  either  in  his  own  name 
or  in  the  name  of  any  other  person,  do  any  act,  matter,  or  thing 
whatsoever  appertaining  or  belonging  to  the  office,  functions,  or 
practice  of  a  proctor,  be  shall  forfeit  50Z. 

Now,  in  construing  this  clause,  it  is  necessary  to  consider  whether 
the  Legislature  means  to  prohibit  persons  not  being  proctors  from 
doing  any  acts  which  proctors  might  be  in  the  habit  of  doing,  but 
which  are  not  incident  to,  nor  form  part  of,  the  duties  of  the  office 
of  proctor,  and  which,  prior  to  the  statute,  others  as  well  as  proctors 
might  lawfully  do;  or  whether  the  prohibition  extended  only  to 
those  acts  and  that  business  which  properly  was  incidental  to  the 
office  of  proctor.     The  expression  used  is,  "  appertaining  or  belong- 
ing to  the  office,  functions,  or  practice  of  a  proctor."    What  is  the 
correct  meaning  of  these  words,   "  appertaining  or  belonging  ?  " 
I  understand  them  to  mean,  '*  legally  incident  to  the  office ;  "  not 
anything  which  proctors  may  think  fit  to  do,  but  that  which  of 
legal  right  belongs  to,  or  attaches  to,  their  office.     I  am  not  aware 
that  the  word  "  appertaining "  is  to  be  found  in  any  dictionary 
♦professing  to  give  legal  definitions,  or  that  it  has  acquired  any      C  *^^^  ] 
peculiar  meaning  in  the  law ;  and  I  apprehend  that  it  is  used  in 
the  law,  and  must  be  so  understood  in  statutes,  in  its  ordinary  and 
proper  sense,  where  there  is  nothing  in  the  context  of  the  statute 
to  extend  or  control  it.    In  Johnson's  Dictionary,  the  explanations 
given  are, "  to  belong  to  as  of  right — to  belong  to  by  nature  or 
appointment — that  which  belongs  to  any  rank  or  dignity."    And 
in  every  example  given  of  its  use  it  is  connected  with  the  matter 
to  which  it  refers  in  the  sense  of  right.     There  are  several  instances 
given  of  this  application  of  it.     It  is,  I  conceive,  used  in  this  section, 
therefore,  synonymously  with  the  words  which  follow,  "  belonging 
to."     Now,  acts  which  before  the  statute  were  lawfully  done  by 
others,  in  common  with  proctors,  could  in  no  correct  sense  be  said 
to  belong  to  the  office,  functions,  or  practice  of  a  proctor,  the  word 
"  belong '  implying  that  it  belonged  as  of  right  and  in  an  exclusive 
sense.     The  practice  incident  to  the  office  or  functions  of  a  proctor 
seems  to  me  to  mean  the  practice  of  the  Court  of  which  the  proctor 
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BTitPHiwsoK  is  an  oflScer,  in  the  conduct  of  matters  in  which  the  proctor  is 
HiooiNsoN.  officially  concerned,  and  which  Court  it  was  the  object  of  the  statute 
to  regulate.  Such  practice  may,  therefore,  be  ascertained ;  but 
the  practice  of  proctors  in  any  other  sense  will  admit  of  con- 
siderable diversity ;  it  will  be  found  to  vary  in  different  localities, 
and  not  to  be  uniform  in  the  same  localities,  and  would,  in  fact, 
be  very  difficult  of  attainment,  and  is  by  far  too  undefined  to  be 
expected  to  be  found  in  a  penal  statute.  It  appears  by  the  evidence 
set  out  on  the  record  in  this  case,  that  in  some  dioceses  there  are 
no  proctors,  and  that  when  business  occurs  in  which  a  proctor  is 
required,  a  proctor  is  sent  for  from  a  distance.  In  such  a  locality, 
where  there  is  no  practice  of  a  proctor  because  there  is  no  such 
person  within  the  diocese,  the  practice  is  to  be  learnt  from  another 
[  •689 1  *locality.  The  act  which  may  be  in  question  may  in  some  localities 
be  done  by  proctors,  in  common  with  others  who  are  not  proctors, 
and  in  other  places  not  done  by  proctors  at  all.  In  the  diocese  of 
Elphin,  as  I  before  mentioned,  there  are  no  proctors,  and  various 
acts  are  necessary  to  be  done  in  that  diocese  in  which  no  proctor, 
independently  of  what  is  said  to  be  the  construction  of  this  statute, 
is  required,  and  all  such  business  is  to  be  done  by  the  registrar  or 
his  deputies.  It  seems  to  me,  therefore,  that  the  words  **  apper- 
taining or  belonging,''  are  words  used  in  their  proper  sense  and 
meaning, — that  is,  in  the  sense  of  rightly  and  exclusively  belonging 
to  the  office  of  proctor.  Besides  the  words  ''appertaining  and 
belonging,"  the  meaning  of  which  I  have  just  observed  on,  it  mast 
be  noticed  that  the  10th  section  includes  in  the  prohibition  also  the 
words  "  function  or  practice  of  a  proctor,"  the  meaning  of  which 
it  becomes  necessary  likewise  to  consider.  The  question  is,  whether 
the  words  "  function  and  practice,"  should  be  understood  in  the 
sense  of  the  functions  and  practice  legally  incident  to  the  discharge 
of  the  duties  connected  with  the  office  of  proctor,  or  whether  they 
are  used  as  intending  to  embrace  the  functions  and  practice  not 
necessarily  incident  to  the  office,  but  such  acts  as  those  who  filled 
the  office  were  in  the  habit  of  exercising. 

The  observations  I  have  made,  in  stating  what  I  conceive  to  be 
the  true  construction  of  the  words  **  appertaining  or  belonging  to 
the  office  of  a  proctor,"  are  applicable  to  this  part  of  the  case,  and 
induce  me  to  conclude  that  the  words  "  functions  or  practice  "  are 
used  in  the  restricted  sense  of  functions  and  practice  incident  to  the 
office,  and  that  the  statute  professing  to  be  an  Act  for  the  better 
regulation  of  the  Ecclesiastical  Courts,  well  justifies  the  conclusion 
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that  the  sabsequent  regulations  relate  to  the  daties  of  the  officers  of  Stephenbok 
the  Ck>art,  as  such,  rather  than  to  the  incidental  employment  and  higginson. 
'bosiness  which  any  such  officers  may  think  fit  to  undertake  for  [  *<>90  ] 
reward,  in  addition  to  their  official  daties,  except  where  the  terms  of 
the  statute  impart  a  more  extended  meaning.  If  the  construction 
which  I  have  suggested  is  correct,  then,  as  far  as  this  section  is  to 
be  considered,  no  information  whatever  is  afforded  by  the  Legislature 
as  to  what  acts,  matters,  or  things  do  appertain  or  belong  to  the 
office,  functions,  or  practice  of  a  proctor ;  and  in  any  action  brought 
to  recoyer  a  penalty  which  is  alleged  to  have  been  incurred  by  a 
breach  of  this  section,  it  would  be  by  evidence  alone  that  the  Court 
and  jury  could  be  informed  whether  the  act  by  which  the  forfeiture 
was  said  to  be  incurred,  did  or  did  not  fall  within  the  terms  of  the 
prohibition ;  and  such  evidence  would  not  only  be  receivable,  but 
would  constitute  an  essential  part  of  the  plaintiff's  case ;  and  if  the 
plaintiff  gave  no  such  evidence,  it  would  be  the  duty  of  the  Judge  to 
direct  the  jury  that,  by  the  law,  the  verdict  ought  to  be  for  the 
defendant.  Supposing,  therefore,  that  the  true  construction  of  the 
10th  section  is  to  be  collected  from  the  terms  of  that  section  only, 
and  that  such  construction  is  not  affected  by  any  other  part  of  the 
statute,  then  the  learned  Judge  was  correct  in  law  in  receiving  the 
evidence  which  was  excepted  to,  and  the  Coubt  was  right  in  affirm- 
ing the  judgment  pronounced  upon  the  verdict  for  the  defendant, 
which  was  given  in  pursuance  of  the  Judge's  direction ;  and  in  that 
case  the  judgment  of  the  Court  below  ought  to  be  affirmed. 

But  the  main  argument  in  the  Court  below  was,  and  has  been  at 
your  Lordships'  Bar,  that  the  true  construction  of  the  10th  section 
is  not  to  be  collected  from  the  terms  of  that  section  only,  but  that 
the  10th  section  must  be  construed  in  connection  with  the  9th 
section ;  and  the  objection  to  the  admissibility  of  the  evidence  of 
the  usage  and  practice  of  the  registrars,  as  well  before  as  since  the 
statute,  to  *do  the  several  acts  set  forth  in  the  different  counts  of  [  *^^^  ] 
the  declaration,  arises  out  of  the  9th  section ;  and  it  is  said  that  the 
9th  section  declares  that  **  the  obtaining  probates  of  wills,  letters  of 
administration,  or  marriage  licenses,"  are  acts  which  appertain  or 
belong  to  the  office  of  a  proctor,  and  therefore  that  the  evidence  of 
usage  by  the  registrars  to  do  those  acts  was  irrelevant,  because  no 
usage  could  render  that  lawful  which  the  statute  prohibited.  It 
therefore  becomes  necessary  to  refer  to  the  language  of  the  9th 
section. 

The  9tfa  section  prohibits  proctors  from  using  or  suffering  their 
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Stephenbon  names  to  be  used  for  the  profit  of  others,  in  any  suit,  the  prosecuiion 
HiGoiKBON*  or  defence  whereof  appertains  to  the  office  of  a  proctor,  or  in  obtain- 
ing probates  of  wills,  letters  of  administration,  or  marriage  licenses. 
The  question  which  is  raised  upon  this  section  is,  whether  the 
words,  "  appertain  to  the  office  of  a  proctor,"  apply  as  well  to  the 
sentence  which  follows  them,  viz.  ''or  in  obtaining  probates  of 
wills,  letters  of  administration,  or  marriage  licenses,"  or  apply  only 
to  the  prosecution  and  defence  of  the  suits  previously  mentioned  ? 

In  considering  this  question,  it  must  be  observed  that  the  word 
''appertain,"  as  used  in  this  section,  is  here  connected  only  with 
the  words  "  office  of  proctor ; "  and  it  is  proved  by  the  evidence 
that,  prior  to  the  statute,  the  probates  of  wills,  letters  of  administra- 
tion, or  marriage  licenses,  were  acts  done  by  other  persons  than 
proctors,  and  that,  in  truth,  those  acts  do  not  appertain  to  the 
office  of  proctor,  according  to  what  I  understand  to  be  the  meaning 
of  that  word.  Supposing,  therefore,  the  Legislature  to  have 
declared  and  enacted,  as  is  contended  on  the  part  of  the  plaintiff,  that 
they  did  so  appertain ;  although  the  statute  might  be  binding  for  the 
[  *692  ]  future,  yet  the  enactment,  according  to  the  evidence,  *wouId  have 
added  new  incidents  to  the  office  of  proctor,  which  is  more  than  it 
professed  to  do. 

It  is  material  to  observe,  however,  the  position  of  the  words  that 
are  under  consideration.  The  words  are  well  satisfied,  by  being 
applied  to  the  suits  which  are  mentioned  immediately  before ;  and 
it  seems  to  me  that  the  position  of  the  words  tends  to  show  caution 
in  the  Legislature  to  exclude  the  construction  contended  for,  rather 
than  to  warrant  it.  If  the  word  "  appertain  "  was  intended  to  apply 
to  the  obtaining  of  probates  of  wills,  letters  of  administration,  and 
marriage  licenses,  the  natural  position  of  the  words  "  appertain  to 
the  office"  would  have  been  after  the  enumeration  of  all  the 
matters  intended  to  be  comprised  within  it,  and  not  in  the  middle 
of  the  enumeration,  where  it  is  placed ;  and,  except  for  the  high 
authority  which  has  taken  a  contrary  view,  I  should  have  thought 
it  plain  that  the  structure  of  the  section  manifested,  that  although 
proctors  were  prohibited  from  using  or  lending  their  names  for  the 
benefit  of  others  in  obtaining  probates  of  wills,  letters  of  administra- 
tion, and  marriage  licenses,  yet  that  those  acts  were  not  understood 
by  the  Legislature,  still  less  intended  to  be  declared  by  it,  as 
appertaining  to  the  office  of  a  proctor. 

That  the  prohibition  in  the  10th  section  upon  persons  acting  as 
proctors  was  not  intended  to  be  coextensive  with  the  prohibition  in 
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the  9th  section  against  the  proctor  lending  his  name  for  the  benefit  Stbphknson 
of  others  in  matters  relating  to  suits,  the  prosecution  and  defence  higoinson 
whereof  appertain  to  the  office  of  proctor,  or  in  obtaining  probates 
of  wills,  letters  of  administration,  or  marriage  licenses,  may  easily 
be  understood.  There  might  be  good  reason  why  the  Legislature 
should  prohibit  proctors  from  lending  their  names  for  the  benefit 
of  others,  in  certain  acts  or  business  done  by  them,  beyond,  and 
independently  of,  their  office  of  proctor,  such  *as  obtaining  probates  [  «698  ] 
of  wills,  letters  of  administration,  and  marriage  licenses.  There 
are  many  matters  connected  with  the  proof  of  wills,  and  obtaining 
letters  of  administration  and  marriage  licenses,  requiring  circum- 
spection in  the  officers  connected  with  the  departments  in  which 
thoee  proceedings  are  conducted,  and  which  circumspection  might 
be  exercised  with  much  less  care  when  the  proceedings  were 
conducted  by,  or  at  all  events  in  the  name  of,  a  known  practitioner 
in  the  Courts,  and  having  the  security  of  his  position  and  character, 
than  when  they  came  and  were  sought  to  be  transacted  in  the 
nam^  of  unknown  persons.  And  it  is  a  notorious  fact  that,  in 
England,  individuals  of  very  low  station  were  in  the  habit  of  looking 
out  in  the  neighbourhood  of  public  offices,  where  the  business  of 
proving  wills  and  obtaining  administrations  and  marriage  licenses 
is  transacted,  for  persons  inquiring  for  such  offices,  or  from  whose 
appearance  it  was  suspected  that  they  had  occasion  for  such  busi- 
ness to  be  done ;  and,  under  pretence  of  taking  them  to  such  public 
offices,  they  were  often  really  taken  to  the  offices  of  persons  using 
the  names  of  proctors,  who  made  the  men  who  brought  them 
thither  certain  allowances.  About  one  year  before  this  statute  for 
Ireland  passed,  a  statute  was  passed  regulating  the  ecclesiastical 
offices  in  England,  containing  very  much  the  same  clauses,  and  it  is 
highly  probable  that  in  the  Irish  statute  the  same  forms  were 
adopted  as  in  the  English  Act.  The  same  evil  had  probably  given 
rise  to  the  same  remedial  legislation  in  both  countries. 

Believing  from  the  evidence,  that  the  acts  did  not,  before  the 
statute,  in  any  correct  sense  appertain  to  the  office  of  proctor,  and 
also  attending  to  the  form  and  language  of  the  section  itself,  I 
entertain  a  very  strong  opinion  that  there  is  no  sufficient  ground  to 
warrant  the  construction  that  the  9th  section  was  intended  as  a 
legislative  declaration  *that  the  acts  referred  to  did,  before  the  [  *694  ] 
statute,  appertain  to  the  office  of  proctor,  or  that  they  should  be 
deemed  to  appertain  to  it  after  the  passing  of  the  statute. 

It  should,  however,  be  remarked,  that  an  important  observation 

19— a 
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Stephenson    may  be  made  against  what  appears  to  me  to  be  the  true  constmc- 
HiooiNsoN.    ^'on  of  the  statute.    It  is  said,  if  the  obtaining  of  probates,  letters 
of  administration,   and  marriage  licenses,   was   not  declared   to 
appertain  or  belong  to  the  office,  function,  or  practice  of  a  proctor, 
and  that  the  statute  did  not  intend  to  prohibit  others  than  proctors 
from  doing  that  business,  either  in  the  names  of  others  or  in  their 
own  names,  why  did  the  statute  prohibit  proctors  from  using  or 
lending  their  names  in  such  businesses  ?    And  it  is  said  that  the 
effect  of  the  construction  I  have  suggested  leaves  it  open  to  persons 
to  use  the  name  of  a  proctor  in  the  doing  of  the  busings  referred 
to,  without  being  subject  to  a  penalty  under  this  statute,  when 
proctors  are  prohibited  from  using  or  lending  their  names  in  the 
same  business  for   the  benefit  of  others.    In  reference  to   this 
remark,  the  statute  may  not  unreasonably  have  prohibited  persons, 
not  proctors,  from  doing  any  acts  which  by  law  ought  to  be  done 
by  proctors,  and  have  left  the  fact  of  doing  in  another  person's 
name  what  they  might  lawfully  do  in  their  own  names  to  the 
existing  law,  under  the  impression  that,  where  a  proctor  was  not 
only  deprived  of  all  motive  for  sanctioning  such  conduct,  but  would 
have  every  motive  for  preventing  it,  the  practice  would  not  be 
sufficiently  extensive  to  require  special  penal  enactments.    It  is 
consistent  with  the  title  of  the  statute  to  confine  its  penal  enact- 
ment to  the  business  of  the  Courts,  and  such  other  special  matters, 
without  going  further  in  a  general  penal  enactment  against  men 
obtaining  money  by  pretending  to  be  what  they  are  not,  or  to  be 
acting  for  others  in  doing  business  where  they  have  no  derivative 
[  *696  ]       authority.    Admitting,  however,  the  force  of  this  ^remark,  I  still 
think  that,  in  construing  this  penal  section  by  itself,  the  acts 
complained  of  are  not  within  its  prohibition,  and  that  the  true 
construction  of  the  9th  section  shows  that  it  was  not  intended  as  a 
legislative  declaration  that  the  acts  complained  of  did  appertain  to 
the  office  of  a  proctor,  and  therefore  that  the  9th  does  not  control 
and  govern  the  construction  of  the  10th  section. 

The  Judges  seem  to  have  differed  in  opinion  with  regard  to  the 
meaning  of  the  section,  although  they  came,  in  the  proportionate 
number  I  have  mentioned,  to  the  opposite  conclusion.  Mr.  Justice 
Maulb  seems  to  be  of  opinion  that  the  obtaining  these  instruments, 
— ^probates  and  marriage  licenses, — would  be  considered  as  doing 
acts  appertaining  to  the  office,  functions,  or  practice  of  a  proctor, 
provided  they  were  done  in  a  fictitious  name.  By  fictitious,  I 
mean  other  than  the  name  of  the  person  who  really  did  the  act. 
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but  that  they  might  be  lawfully  done  where  the  party  did  them  in  Stbphensok 
his  own  name.    His  conclusion,  therefore,  although  upon  a  ground    hiooVkson. 
rather  peculiar  to  his  own  view,  is,  that  the  judgment  ought  to  be 
affirmed.     The  other  Judges  took  a  somewhat  different  view  of  the 
subject ;  but  the  result  of  their  opinion  is  what  I  have  stated. 

It  may  be  observed  that  the  practice  of  proctors  may  hereafter 
embrace  other  descriptions  of  business  than  what  they  now  per- 
form, and  if  the  word  ''  practice  "  does  not  mean  practice  properly 
and  legally  incident  to  the  office  of  proctor,  but  means  all  that 
proctors  are  or  may  be  in  the  habit  of  doing,  the  monopoly  may  be 
extended  very  widely,  including  conveyancing,  marriage  settle- 
ments, partnership  deeds,  charter-parties,  awards,  and  numerous 
other  documents,  some  of  which  many  proctors  are  already 
accustomed  to  prepare. 

I  therefore  submit  to  your  Lordships  that  the  evidence  excepted 
against  was  properly  received,  and  that  the  direction  *of  the  learned       [  *696  ] 
Judge  to  the  jury,  which  is  also  matter  of  exception,  was  correct, 
and  therefore  that  the  judgment  ought  to  be  affirmed. 

I  should  mention  that  it  is  a  matter  of  great  satisfaction  to  me 
that  the  noble  and  learned  Lord,  now  present,  attended  during  the 
argument,  and  gave  me  the  benefit  of  his  assistance  in  the  con- 
sideration of  this  case ;  and  I  have,  as  far  as  possible,  endeavoured 
to  embody  in  what  I  have  said  his  view  as  well  as  my  own,  which  I 
have  no  reason  to  suppose  at  all  differs  from  mine. 

LoBD  Bbougham  : 

My  Lords,  I  entirely  agree  with  my  noble  and  learned  friend  in 
the  conclusion  at  which  he  has  arrived,  and  also  in  the  argument 
by  which  he  has  supported  that  opinion.  When  the  case  came 
before  your  Lordships  last  session,  I  stated  that  I  was  very  much 
moved  by  the  opinion  of  the  very  learned  person,  now  Lord  Chan- 
cellor of  Ireland,  but  then  Chief  Justice  Blackburne.  I  have  since 
reconsidered  that  opinion,  as  well  as  the  opinion  of  the  two  learned 
Judges,  his  brethren,  who  concurred  with  him  in  it,  and,  on  the 
whole,  I  have  come  to  a  very  clear  conclusion,  agreeing  with  my 
noble  and  learned  friend,  and  with  those  learned  Judges.  Although 
Mr.  Baron  Mabtin  did  not  give  his  opinion  to  the  House,  yet  he 
attended  and  joined  in  the  opinion  of  Mr.  Justice  Maule,  Mr.  Justice 
Talfourd,  Mr.  Justice  Williams,  and  Mr.  Justice  Erle.  Those 
learned  Judges  came  to  the  same  conclusion,  although  not  exactly 
by  the  same  means,  nor  exactly  by  the  same  rules ;  but,  upon  the 
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whole,  they  entirely  agree  in  answering  the  two  questions  put  to 
them  by  your  Lordships,  one  in  the  affirmative,  and  the  other  in 
the  negative.  I  have  also,  with  my  noble  and  learned  friend,  well 
considered  the  arguments  of  the  learned  Judges  on  the  other  side ; 
and,  after  ^giving  the  utmost  attention  in  my  power  to  their 
arguments,  I  am  still  of  opinion  that  the  judgment  below  ought  to 
be  affirmed. 

I  do  not  know  whether  it  is  worth  setting  right  an  error  which  I 
find  has  crept  into  the  copy  of  your  Lordships*  paper  containing  the 
learned  Judges'  opinions  (l),  as  to  what  passed  when  one  of  the 
Judges  (Mr.  Baron  Aldebson)  was  allowed  by  special  permission  to 
read  the  opinion  of  Mr.  Justice  Coleridoe.  It  is  there  said, 
referring  to  The  Bethncd  Qreen  case,  that  I  used  these  words :  "  in 
which  there  was  great  difference  of  opinion  in  the  Exchequer 
Chamber,  and  in  which  case  we  had  the  benefit  of  having  the 
manuscript  judgments  of  those  learned  persons,  which  were  not 
used  in  moving  the  judgment  of  your  Lordships."  It  was  I  that 
moved  that  judgment,  and  I  have  a  very  distinct  recollection  of 
having  very  great  difficulty  and  embarrassment  from  the  conflicting 
opinions  of  those  learned  Judges.  But  I  am  quite  confident,  instead 
of  saying  they  were  not  used  in  moving  the  judgments  of  your  Lord- 
ships, it  ought  to  have  been  distinctly,  that  they  were  used,  and 
great  reliance  was  placed  on  the  arguments  of  some  of  those  learned 
Judges.  I  am  quite  certain  that  those  judgments  were  used  in  the 
course  of  that  argument. 

Judgment  of  ike  Court  below  affirmed  with  costs  (2). 


1852. 
June  6. 

Lord  St. 

Leonards, 

L.C. 

[  700] 


ELIZABETH  JONES  v.  SAMUEL  CANNOCK. 

(3  H.  L.  C.  700—701.) 

A  lease  contained  a  covenant  by  the  lessor  to  do  certain  work,  and  at  the 
end  of  the  covenant  were  these  words :  **  and  the  whole  of  which  is  agreed 
to  be  left  to  the  superintendence  of  the  defendant  and  the  plaintiff's  son : " 

Held,  that  this  was  neither  a  condition  precedent  to,  nor  concurrent  with, 
the  covenant 

In  a  writ  of  error  where  no  one  appeared  for  the  plaintiff  in  error,  the 
counsel  for  the  defendant  in  error  was  required  to  state  the  nature  of  the 
case,  and  the  judgment  of  the  GoxmT  below  was  then  affirmed,  with  costs. 

This  was  a  writ  of  error  on  a  judgment  of  the  Court  of  Exchequer 

Chamber.    Cannock  brought  an  action  of  covenant  against  Jones 

(1)  See  Lord  Bbouoham's  observa-         (2)  Lords'    Journals,     16th     June, 
tions  printed  from  this  paper,   ante,      1852,  p.  263. 
p.  271. 
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on  a  former  lease,  which  contained  two  claases  as  to  the  repair  of       Jokbs 
the  premises.     By  the  first,  Cannock  engaged  to  keep  the  premises     oanmook. 
in  repair  **  when  and  so  often  as  occasion  shall  require,  the  said 
farm-house  and  buildings  being  previously  put  in  repair  and  kept  in 
repair  by  the  said  E.  J."    The  second  clause  was  as  follows :  **  The 
said  Elizabeth  Jones  shall  and  will,  within  eighteen  months  from 
the  date  of  the  lease,  erect  and  build  a  new  shed  and  stalls  for  feed- 
ing cattle,  complete,  at  the  upper  end  of  the  barn,  &c.,  and  the 
whole  of  which  is  agreed  to  be  left  to  the  superintendence  of  the 
said  S.  Cannock  and  Edwin  Jones  her  (sic)  son."     The  Court  of 
Exchequer  held   that  the  concluding  words  of    the  first  clause 
amounted  to  an  absolute  and  independent  covenant  on  the  part  of 
Elizabeth  Jones  to  put  the  premises  into  repair,  and  that  the  pro- 
vision in  the  second  clause,  that  the  work  should  be  left  to  the 
superintendence  of  Cannock  and  of  the  son  of  Elizabeth  *  Jones,  was       [  *70i  ] 
not  a  condition  precedent  to,  or  concurrent  with,  the  covenant  by 
her  to  do  the  work  covenanted  for  in  the  previous  clause  (i).    On 
error  the  Court  of  Exchequer  Chamber  affirmed  this  decision  (2). 
When  the  case  was  called  on  in  this  House, 

Mr.  Keating  and  Mr.  Gray  appeared  for  the  defendant  in  error. 
No  one  appeared  for  the  plaintiff  in  error,  and  they  prayed  the 
judgment  of  the  House. 

The  Lord  Chancbllob  directed  the  counsel  to  state  the  nature  of 
the  case. 

Mr.  Keating  did  so,  after  which, 

Th«  Lord  Chancellor  said  : 

My  Lords,  the  plaintiff  in  error  does  not  appear  at  your  Lord- 
ships' Bar  to  support  the  case  which  she  has  brought  before  you. 
The  only  question,  therefore,  for  the  House  is  this,  whether  your 
Lordships  will,  according  to  the  modern  precedents,  affirm  the 
judgment  of  the  Court  below,  or,  according  to  a  more  ancient  one, 
simply  dismiss  the  appeal.  It  is  for  that  reason  that  I  have  heard 
the  short  opening  of  the  case,  not  with  a  view  of  forming  any 
absolute  decision  upon  it,  but  for  the  purpose  of  informing  my  own 
mind,  and  communicating  judicially  to  your  Lordships  my  opinion 
whether,  on  the  part  of  the  plaintiff  in  error,  there  is  any  case  in 

(1)  77  B.  B.  618  (3  Ex.  233).  (2)  82  B.  B.  850  (5  Ex.  713). 
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JOKBS 

Cannock. 


point  of  law.  I  am  of  opinion  that  there  is  not.  I  shall  therefore 
move  your  Lordships,  not  simply  to  dismiss  the  appeal,  but  to  affirm 
the  judgment  of  the  Court  below. 


1852. 

June  17,  18, 

22. 

Lord  St. 

Lbonabds, 

L.C. 

[702] 


[  •703  ] 


MANGLES  V.  DIXON. 

(3  H.  L.  C.  702—741.) 

The  assignee  of  a  chose  in  action,  or  security  of  any  kind;  where  there 
has  been  no  fraud,  stands  in  exactly  the  same  situation  as  the  assignor  as  to 
any  undisclosed  collateral  equities  affecting  it.  It  is  his  duty  to  make 
inquiries,  and,  as  a  general  rule,  the  creator  of  the  security  thus  assigned 
is  not  bound,  on  receiving  a  simple  notice  of  the  assignment,  to  volunteer 
information.  If  a  loss  arises,  it  falls  upon  him  whose  duty  it  is  to  make 
the  inquiries  and  who  has  not  made  them. 

But  if  the  notice  given  by  the  assignee  discloses,  on  the  face  of  it,  that 
which  induces  the  belief  that  he  has  been  deceived  in  accepting  the  assign- 
ment, the  creator  of  the  security  is  bound  to  inform  the  assignee  of  the  real 
circumstances,  and  if  he  should  not  do  so,  he  will  be  bound  to  perform  the 
stipulations  of  the  security,  and  cannot  be  allowed  to  take  advantage  of  the 
equities  existing  as  between  the  assignor  and  himself. 

A.  was  the  owner  of  a  vessel.  B.  was  to  charter  it  for  a  particular  voyage 
to  seek  a  particular  cargo.  Its  tonnage  was  larger  than  B.  required.  A. 
was  willing  to  imdertake  half  the  risk,  and  was  to  have  half  the  profits. 
A  charter-party  was  executed,  on  the  24th  of  April,  1845,  by  which,  the 
vessel  was  declared  to  be  let  to  freight,  at  16«.  a  ton  per  month,  to  B.,  and 
bills  were  to  be  given,  and  payments  from  time  to  time  made,  by  B.,  which, 
taken  together,  would  cover  one-half  of  the  amount  stipulated  for  the 
freight.  On  the  arrival  of  the  ship  at  home,  B.  was  to  give  a  bill  at  ninety 
days*  date  for  the  remainder  of  the  freight.  Two  other  instruments  were 
executed  on  the  same  day;  by  the  first  of  which  a  clerk  of  A.,  nominally 
acting  as  principal,  but  really  representing  A.,  was  to  join  in  the  adventure, 
and,  '^  after  payment  or  deduction  of  the  freight,  and  aU  incidental  expenses, 
the  profit  or  loss  "  was  to  be  borne  by  the  parties  in  equal  moieties ;  and  by 
the  other  instrument  <'A.  gave  to  B.  a  guarantie  for  the  due  performance, 
by  the  clerk,  of  the  stipulations  he  had  entered  into.  On  the  1st  of 
December,  1845,  while  the  ship  was  on  the  voyage,  A.  assigned  to  0.  the 
charter-party,  and  wrote  on  the  margin  thereof  a  note  addressed  to  B., 
requesting  him  to  pay  *'  what  is  due."  0.  gave  B.  notice  of  this  assignment 
and  note.  The  notice  was  in  the  ordinary  form,  and  0.  made  no  inquiries 
of  B.  B.  continued  the  payments  which,  by  the  stipulations  in  the  charter- 
party,  he  was  bound  to  make.  The  vessel  returned  in  August,  1^6,  and 
the  adventure  turned  out  a  loss.  B.  claimed,  as  against  C,  to  balance  the 
accounts  of  profit  and  loss,  as  he  would  have  been  entitled  to  do  with  A. 
had  the  charter-party  not  been  assigned  : 

Held,  that  in  equity  he  was  entitled  to  do  so. 

This  was  an  appeal  against  a  decree  of  Lord  Chancellor  Cottbnham, 
which  had  reversed  a  previous  decree  of  Vice-Chancellor  Knight 
Bruce. 

The  appellants  were  merchants  in  the  city  of  London,  and  in  the 
month  of  April,  1845,  through  their  agent,  entered  into  a  contract 
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of  charter-party  with  the  agent  of  Messrs.  Boyd  &  Co.,  who  were  Makoles 
shipowners,  for  the  use  of  a  vessel  called  the  Fifeshire,  of  468  tons  dixon. 
bnrden,  for  a  voyage  to  bring  home  a  cargo  of  guano.  The  charter- 
party,  which  was  dated  on  the  28rd,  but  was  executed  on  the  24th 
April,  1845,  declared  that  the  *'  charterers  agree  to  hire  the  said 
vessel  for  the  term  of  six  calendar  months  from  the  time  of  the  ship 
being  ready  to  sail,"  and  for  such  further  term  as  the  charterers 
should  think  proper,  not  exceeding  eighteen  months  in  the  whole,  on 
certain  conditions.  "  That  the  charterers  shall  possess  the  entire 
and  exclusive  use  of  the  whole  reach  and  burden  of  the  vessel," 
with  the  exception  of  what  was  necessary  for  the  use  of  the  master 
and  crew ;  ''  that  the  freight,  &c.  shall  be  for  and  payable  to  the 
charterers,  or  their  order  ; "  that ''  the  charterers  shall  be  at  liberty 
to  send  a  supercargo,"  &c.  &c. ;  and  then  came  *the  following  [  ♦704  ] 
stipulation :  *'  In  consideration  of  the  foregoing,  the  charterers 
agree  to  pay,  or  cause  to  be  paid,  to  the  captain  or  owner  of  the  said 
vessel,  at  and  after  the  rate  of  16«.  per  ton,  old  register  measure- 
ment, per  calendar  month,  and  in  like  proportion  for  any  fractional 
parts  thereof,  until  the  final  discharge  at  a  port  in  the  United 
Kingdom  ;  the  payment  for  victualling  the  men  is  to  continue  as 
long  as  they  are  on  board ;  the  freight  to  be  paid  as  follows — say, 
400{.  by  the  owners*  draft  on  the  charterers,  payable  at  four  months' 
date  from  the  time  of  the  vessel  being  ready  to  proceed  from 
Liverpool ;  the  further  sum  of  6002.  at  the  expiration  of  four  months 
from  the  date  of  the  ship  sailing,  by  a  like  draft  of  the  owners  on 
the  charterers  at  four  months'  date ;  and  a  further  sum  of  1602.  in 
cash  at  the  expiration  of  eight  months'  from  the  time  of  sailing ; 
and  a  like  payment  of  160!.  at  the  expiration  of  every  succeeding 
month  until  the  termination  of  the  employment  of  the  ship ;  and 
the  remainder,  on  unloading  and  right  delivery  of  the  cargo  in  the 
United  Kingdom,  by  a  good  and  approved  bill  on  London  at  ninety 
days'  date,  or  cash  equal  thereto."  The  charterers  were  to  pay  all 
port  charges,  &c. 

Two  other  instruments  were  executed  at  the  same  time ;  the  first 
of  which  was  a  memorandum,  in  the  following  terms  :  **  Memoran- 
dam,  that  Messrs.  Mangles,  Price,  and  Moore  having,  by  a  charter- 
party  dated  the  28rd  April  instant,  hired  the  ship  Fifeshire  for  the 
term  and  at  the  freight  therein  mentioned,  it  is  hereby  agreed 
between  them  and  Mr.  6.  J.  Ashton,  that  the  trading  which  shall 
be  carried  on,  and  all  cargo  and  produce  which  shall  be  sent  on 
board  the  said  ship  in  pursuance  of  the  said  charter-party,  and  all 
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Hakolbb  benefits  and  advantages  which  shall  be  derived  therefrom,  shall  be 
Dixon.  ^^^  ^^^  ^P^^  ^^^  1^^°^  account  and  risk  of  the  said  Mangles,  Price, 
[  *705  ]  and  Moore  of  the  one  part,  and  *the  said  6.  J.  Ashton  of  the  other 
part,  in  equal  proportions,  and  that  after  payment  or  deduction  of 
the  freight  and  all  incidental  expenses,  the  profits  or  loss  which  shall 
arise  shall  be  borne  and  received  or  paid  by  the  said  parties  in 
equal  moieties."    This  memorandum  was  signed  by  G.  J.  Ashton. 

The  second  of  these  papers,  dated  on  the  same  day,  was  a 
guarantie  given  by  Boyd  &  Co.  for  the  due  performance  of  the 
memorandum  of  agreement  thus  entered  into  by  Ashton,  that  agree* 
ment  being,  in  fact,  entered  into  by  him  on  their  behalf.  The 
guarantie  was  in  the  following  terms :  *'  To  Messrs.  Mangles  &  Co. 
Gbntlbmbn, — In  consideration  of  your  having  agreed  with  Mir. 
George  Joseph  Ashton  that  he  shall  be  entitled  to  one  moiety  of  the 
profits  to  be  earned  by  you  in  trading  with  the  ship  Fifeshire,  in 
pursuance  of  the  charter-party  entered  into  between  you  and  our- 
selves (Mr.  George  Joseph  Ashton  also  bearing  one  moietj  of  the 
expenses  and  loss,  if  any,  attending  the  same),  we  hereby  jointly 
and  severally  guarantee  and  undertake  and  agree,  from  time  to 
time,  and  at  all  times  hereafter,  to  save  you  harmless,  and  indem- 
nify you  and  each  of  you  from  and  against  the  part  or  share  of  all 
such  charges,  expenses,  and  loss,  as  may  be  sustained  or  happen  in 
the  course  of  such  trading,  which  Mr.  George  Joseph  Ashton,  by 
virtue  of  your  agreement  with  him,  would  be  liable  and  ought  to 
pay;  and  also  undertake  and  agree,  from  time  to  time,  when 
required,  to  repay  and  reimburse  to  you  and  each  of  you  all  and 
every  sums  and  sum  of  money  which  you  or  either  of  you  may  pay 
or  be  liable  to  pay  for  or  by  reason  of  the  nonpayment  by  Mr. 
George  Joseph  Ashton  of  his  moiety  or  share  of  all  such  charges 
and  expenses  and  loss,  or  any  part  thereof.*'  This  guarantie  was 
signed  by  Boyd,  on  behalf  of  himself  and  partners. 
[  706  ]  The  appellants  paid  the  sums  of  money  stipulated  in  the  charter- 

party  and  accruing  due  before  the  14th  of  March,  1846,  on  which 
day  they  received  a  notice  from  the  respondents  that,  on  the  1st  of 
December,  1845,  the  charter-party  had  been  deposited  with  them  by 
Boyd  &  Co.  "  for  a  valuable  consideration  in  money,  and  the  said 
Boyd  &  Co.  did  on  that  day  authorize  you  to  pay  us  the  amount  of 
all  moneys  then  due,  or  thereafter  to  become  due,  on  the  said 
charter-party ;  "  and  the  respondents  thereby  required  the  appel- 
lants to  pay  the  same.  This  notice  was  accompanied  by  a  copy  of 
an  order  of  the  date  of  the  1st  of  December,  1845,  made  on  the 
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margin  of  the  charter-party,  and  signed  by  Boyd  &  Co.,  which  order  Makolkb 
was  in  the  following  terms  :  **  Mbssbs.  Mangles  &  Co.  Please  pay  diz'on. 
the  amount  of  what  is  due  from  this  date  to  Messrs.  Dixon  &  Co.,  or 
their  order."  A  monthly  instalment  became  due  on  the  1st  of 
May,  1846.  It  was  duly  demanded  by  the  respondents'  solicitor ; 
and  after  some  hesitation  in  paying  it,  on  the  ground  that  Boyd  Sc 
Co.  were  then  insolvent,  and  that  the  money  might  be  demanded 
from  the  appellants  by  the  assignees,  it  was  paid,  and  a  stamped 
receipt  asked  for  and  given.  The  June  and  July  instalments  were 
volnntarily  paid. 

On  the  17th  of  August,  1846,  the  Fifeshire  arrived  in  London, 
and  was  taken  possession  of  by  the  appellants,  who  sold  the  cargo. 
It  was  then  discovered  that  the  adventure  had  terminated  in  a  loss, 
and  the  appellants  delivered  the  accounts  showing  the  loss,  and  con- 
tended that  Boyd  &,  Co.  were  liable  for  a  moiety  thereof,  and  offered 
to  make  up  the  accounts  with  the  respondents  on  that  footing.  The 
respondents  refused  to  accede  to  this  arrangement  of  the  business, 
and  brought  an  action  in  the  Court  of  Exchequer  in  the  name  of 
Boyd  &  Co.  to  recover  the  balance  of  the  whole  freight  due 
upon  the  charter-party  ;  in  which  action  a  verdict  and  *iudgment  [  •707  ] 
were  recovered,  and  the  money  paid  (i).  On  the  24th  of  February, 
1847,  the  appellants  filed  their  bill  in  Chancery  against  the  respon- 
dents, and  Boyd  &  Co.  and  their  assignees,  in  which  they  set  forth 
the  whole  of  these  matters,  and  prayed  that  the  accounts  might  be 
taken  in  respect  of  the  partnership  or  joint  adventure  between  the 
appellants  and  Boyd  &  Co.,  and  that  it  might  be  declared  that 
Dixon  &  Co.,  in  respect  of  their  assignment  of  the  charter- 
pftrty,  were  only  entitled  to  stand  in  the  place  of  Boyd  &  Co.,  upon 
the  footing  of  the  agreement  between  the  appellants  and  that 
finn,  and  for  an  injunction  as  to  the  action  and  the  judgment 
thereon. 

The  respondents  in  their  answer  denied  all  knowledge  and  notice 
of  the  agreement  of  Ash  ton  and  the  guarantie  of  Boyd  &  Co.,  and 
insisted  that,  by  virtue  of  the  charter-party,  and  the  assignment 
thereof  to  them,  and  the  order  written  in  the  margin  thereof,  they 
were  entitled  to  the  whole  freight.  They  set  forth  that,  on  the 
29th  of  May,  1845,  they  advanced  to  Boyd  &  Co.  the  sum  of  12,0002. 
on  their  promissory-note  of  that  date,  payable  with  interest  on 
demand ;  that  there  being  on  the  1st  of  December,  1845,  a  balance 
of  11,0001.  and  interest  due,  Boyd  &  Co.,  as  a  security  to  them, 
(1)  77  B.  R  661  (16  M.  &  W.  337 ;  3  Ex.  387). 
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icavolks     assigned  the  charter-party  to  them,  and  that  on  the  14th  of  March, 
DizoK.       1846,  they  gave  to  Mangles  &  Co.  notice  of  such  assignment. 

On  the  28th  of  June,  1848,  the  cause  was  heard  before  Vice- 
chancellor  Knioht  Bruce,  who  made  a  decree  in  favour  of  the 
appellants.  An  appeal  was  thereupon  taken  to  Lord  Chancellor 
CoTTENHAM,  wlio  revorscd  the  decree,  and  ordered  that  the 
appellants'  bill  should  be  dismissed  with  costs  (i).  The  present 
appeal  was  then  brought  to  this  House. 

[  708  ]  Mr.  Roll  and  Mr.  J.  Bailey  {Mr.  Josiah  Smith  was  with  them), 

for  the  appellants : 

The  judgment  of  the  Court  below  proceeds  on  an  entire  mis- 
apprehension of  the  facts,  and  of  the  equities  to  which  they  give 
rise.  The  contract  between  Mangles  &  Co.  and  Boyd  &  Co. 
consisted  not  of  the  charter-party  alone,  but  of  three  instruments, 
all  executed  at  the  same  time.  On  the  1st  of  December,  1845, 
Boyd  &  Co.  deposited  the  charter-party  with  Dixon  &  Co.  as  a 
security  in  respect  of  an  antecedent  debt  of  12,000Z.,  not  as  a 
valuable  instrument  on  which  future  advances  were  to  be  made. 
The  judgment  of  the  Court  below  is  erroneous  in  assuming  that 
the  money  was  borrowed  for  the  purpose  of  this  joint  adventure. 
There  is  not  one  particle  of  evidence  to  warrant  such  an  assump- 
tion. Dixons  having  this  charter-party  in  their  possession,  gave 
Mangles  no  notice  of  the  fact  until  the  14th  of  March,  1846. 
Up  to  that  time,  the  instalments  had  been  regularly  paid  by 
Mangles  &  Co.  to  Boyd  &  Co.  On  receiving  the  notice  of  the 
deposit.  Mangles  &  Co.  inquired  into  the  matter,  and  finding  the 
deposit  to  be  regular,  paid  the  monthly  instalment  of  150L,  and 
afterwards  paid  two  others.  The  ship  arrived  in  August,  and  then 
Mangles  &  Co.  proceeded  to  make  out  the  accounts  of  the  joint 
adventure.  From  the  first  this  was  a  joint  adventure,  for  the  ship 
was  too  large  for  the  purposes  of  Mangles  &  Co. ;  and  therefore  the 
two  brokers,  in  whose  hands  the  matter  was  left,  arranged  the  form 
in  which  the  business  should  be  managed,  and  arranged  it  under 
the  advice  of  their  respective  solicitors,  in  order  that  everything 
might  be  correct  in  point  of  law.  What  they  did  was  afterwards 
expressly  authenticated  by  the  signature  of  Boyd  &  Co.  The 
depositions  of  the  two  brokers  expressly  establish  these  facts. 
There  was  no  desire  that  this  should  be  a  secret  transaction,  nor 
[  •709  ]      ought  the  law  to  be  administered  against  ^the  appellants  on  the 

(I)  IMac.  &G.  437. 
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opposite  supposition.     The  instalments  paid  were  those  which,  in     Mavolbs 
any  event,  were  due  from  the  appellants,  and  there  is  consequently       dixon. 
nothing  in  those  payments  at  all  inconsistent  with  the  appellants' 
representation  of  the  transaction.     The  respondents  saw  the  pro- 
Tisionfl  <rf  the  charter-party,  which  was  left  in  their  hands,  and 
most  have  observed  that   the  payments  made  only  amounted  to 
half  the  sum  therein  mentioned  as  the  monthly  amount  of  the 
freight,  and  yet  they  never  made  any  inquiry  upon  the  subject,  nor 
offered  the  least  objection  as  to  the  amount.     *     *     There  is  no  rule       [  712  ] 
of  law  which  lays  it  down  that  a  person  merely  receiving  notice  of 
an  assignment  is  bound  to  communicate  to  the  assignee  all  the 
transactions  relating  to  it  between  himself  and  the  assignor.     The 
assignor  ought  to  inquire,  and  if  he  does  not,  then,  in  a  case  like 
this,  where  there  is  no  pretence  for  imputing  fraud,  he  must  suffer 
the  consequence  of  his  own  negligence. 

Mr.  Purton  Cooper  and  Mr.  Danielle  for  the  respondents : 

*  *  It  is  clear  that  Messrs.  Dixon  are  entitled  at  law  to  the 
whole  freight.  Then  arises  the  question,  whether  there  is  any 
equity  stated  in  the  bill  to  induce  the  Court  of  Chancery  to 
interfere  and  prevent  them  from  obtaining  the  benefit  of  their 
legal  rights.  *  *  Here  the  appellants,  by  allowing  Boyd  &  Go.  to  [  m  ] 
hold  a  charter-party  which  apparently  gave  them  a  right  to  the 
whole  of  the  freight,  had  permitted  them  to  appear  to  have  a  legal 
title,  and  to  deal  on  the  footing  of  that  legal  title ;  and  having  so 
acted,  and  in  that  way  "  permitted  or  encouraged  ''  the  respondents 
to  accept  this  charter-party  as  a  security  for  the  whole  freight, 
they  cannot  now  escape  from  the  consequences  of  their  own 
act.  *  ♦  There  was  nothing  on  the  face  of  the  instrument  [7171 
itself  to  induce  Dixon  &  Go.  to  ask  Mangles  &  Co.  whether  they 
had  any  claims  inconsistent  with  the  charter-party.  The  con- 
duct of  Mangles  &  Co.  did  not  give  rise  to  any  question  on  that 
point. 

(Tbe  Lord  Chancellob  :  Mangles  &  Co.  are  to  pay  Be.  a  ton ; 
the  owners  are  to  pay  Ss.  a  ton :  they  did  not  pay,  they  had  to 
receive ;  but  their  non-payment  was  equal  to  payment.  At  the  end 
of  the  voyage,  and  after  the  delivery  of  the  cargo,  the  differences 
would  be  calculated.  It  was  reasonable  enough  that  Mangles  &  Co. 
should  go  on  paying  the  monthly  instalment  of  150!.,  and  yet  not 
be  liable  at  the  end  of  the  time  to  the  whole  16s.  a  ton.     Nothing 
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MivQLBs  can  be  more  plain  than  the  legal  operation  of  the  charter-party  ; 
Dixon.  hut  then  the  question  is, — what  is  its  equitable  construction  ?  Is 
there  or  not,  on  the  part  of  Mangles  &  Co.,  a  right  to  prevent 
Dixon  &  Co.,  who  stand  in  the  place  of  Boyd  &  Co.,  from  recover- 
ing, at  the  close  of  the  transaction,  what  Boyd  &  Go.  could  not 
have  recovered  ?) 

Whatever  might  be  the  equity  in  this  respect  between  Mangles  and 
Boyds,  no  notice  of  this  secret  partnership  having  been  given  to 
Dixons,  it  cannot  be  insisted  on  as  against  them.  Under  such 
circumstances,  the  general  rule  as  to  the  equities  arising  on  the 
transfer  of  a  chose  in  action  do  not  apply.    *    *    * 

[  718  ]  Mr.  Rolt,  in  reply : 

[  719  ]  *    *    All  the  three  papers  constituted  but  one  agreement.   There 

was  no  concealment  intended.  It  was  necessary  that  the  three 
distinct  papers  should  be  drawn  up,  because,  except  by  that  mode 
of  proceeding,  the  real  intention  of  the  parties  could  not  be  carried 
into  effect.  It  is  because  a  chose  in  action  does  not,  upon  its  bare 
assignment,  disclose  all  the  equities  which  exist  in  relation  to  it, 
that  the  assignee  is  bound  to  inquire  what  are  those  equities ;  and 
if  he  takes  the  instrument  without  inquiring,  he  must  be  bound  by 
them. 

Thb  Lord  Ghancellob: 

My  Lords, — This  case  is  not  so  important  with  respect  to  the 
amount  of  property  involved  in  it,  as  it  is  with  regard  to  the  prin- 
ciple of  equity  which  your  Lordships  are  called  upon  to  decide. 
There  have  been  divided  opinions  in  the  Court  below,  and  your 
Lordships  are  now  called  upon  finally  to  determine  what  is  the  true 
construction  of  the  different  instruments  which  have  been  executed, 
and  what  is  the  rule  of  equity  properly  applicable  to  the  case. 

There  are  two  important  subjects  to  be  considered.  First,  what 
is  the  real  construction  of  the  different  instruments  as  between  the 
parties  to  those  instruments?  And,  secondly,  what  is  the  con- 
struction and  operation  of  those  instruments  as  between  the 
charterers  and  the  bankers,  to  whom  the  owners  had  mortgaged, 
or  rather  made,  an  equitable  assignment  of  the  charter-party  ?  I 
propose  to  consider,  first,  the  operation  of  the  instruments  as 
between  the  parties  to  them,  without  any  reference  to  the  difficulties 
which  have  been  introduced  by  the  assignment  of  the  charter-party 
to  the  bankers. 
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The  agreement  is  clearly  proved ;  but  I  shall  feel  it  my  *daty,  Manolsb 
onder  the  peculiar  circumstances  of  this  case,  and  as  the  facts  do  dixom. 
not  seem  to  have  been  properly  apprehended  in  the  Court  below,  to  F  *7^  1 
refer  jour  Lordships,  more  than  I  am  in  the  habit  of  doing,  to 
documents  to  prove  what  really  was  the  agreement.  The  trans- 
action was  of  this  nature.  Messrs.  Mangles  were  desirous  of 
chartering  a  vessel  in  search  of  guano.  Messrs.  Boyd  were 
shipowners  and  importers  of  guano  upon  a  large  scale,  and  they 
had  a  vessel,  called  the  Fi/eshire,  which  they  were  ready  to  let  upon 
freight,  to  search  for  and  bring  back  guano.  That  vessel  happened 
to  be  of  too  great  a  tonnage  for  the  proposed  charterers,  Messrs. 
Mangles,  and  therefore  it  was  suggested,  on  the  part  of  Messrs. 
Boyd,  that  they  might  take  half  and  risk  half  of  the  venture ;  and 
in  that  way  Messrs.  Mangles  would  have,  indirectly,  the  precise 
quantity  of  tonnage  which  they  required.  The  agreement  which 
was  entered  into  upon  that  basis  was  carried  into  effect  through 
the  instrumentality  of  the  brokers  on  each  side. 

It  naturally  occurred  to  the  brokers,  and  had,  indeed,  been 
suggested  by  the  solicitor  to  one  of  them,  that,  as  the  owners  of  the 
vessel,  Messrs.  Boyd,  were  themselves  to  be  co-charterers,  a 
difficulty  would  arise  unless  the  documents  assumed  a  particular 
shape,  that  is,  it  would  be  difficult  to  draw  a  contract  which  should 
give  a  right  to  Messrs.  Boyd  to  recover  only  the  portion  of  the 
freight  which  was  to  be  paid  by  Messrs.  Mangles,  whilst  Messrs. 
Boyd  appeared  upon  the  face  of  the  charter-party  itself  as  the 
owners  of  the  very  vessel  which  was  to  earn  the  whole  freight. 
Before  stating  how  that  difficulty  was  got  over,  I  must  say  that  the 
witnesses  clearly  proved  that  the  precise  agreement  between  the 
parties  was  this,  that  each  party  should  bear  half  the  expense. 
The  sum  of  16«.  a  ton  was  the  price  fixed  for  the  freight,  and, 
accordingly,  "^the  clear  agreement,  without  the  slightest  doubt,  was,  [  *72i  ] 
that  each  party,  the  owners,  and  the  charterers  properly  so  called, 
should  bear  8s.  of  that  freight  (and  in  that  way  16«.  were  to  be 
paid),  and  the  risk  of  the  venture,  whether  it  turned  out  profitably 
or  the  contrary,  was  to  be  borne  equally  between  them.  I  find  no 
fault  with  the  way  in  which  that  object  was  carried  into  execution. 
They  adopted  this  plan.  There  was  a  pure,  simple  charter-party 
between  Boyds  on  the  one  hand,  and  Mangles  on  the  other,  by 
which  Boyds  lent  their  vessel  on  freight  to  Mangles  to  go  in  search 
of  guano ;  and  the  freight  to  be  paid  was  at  the  rate  of  IGs.  a  ton. 
Bills  were  to  be  given,  at  different  dates,  one  upon  the  sailing  of 
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Mavolbb  the  ship,  another  at  another  time,  and  so  on  till  a  certain  number 
Dixon.  o'  months  had  elapsed,  and  then  a  payment  of  150Z.  in  cash  was  to 
be  made  every  month,  for  the  freight,  by  Messrs.  Mangles,  the 
freighters  upon  the  face  of  this  instrument;  and  when  the  ship 
came  home,  a  bill  at  ninety  days'  date,  which  is  a  very  material 
circumstance,  was  to  be  given  by  Mangles  to  Boyd  for  whateTer 
might  be  the  balance  due  for  freight  upon  the  adventure,  or  it  was 
to  be  paid  in  cash  equal  to  a  bill ;  that  is  to  say,  there  was  to  be  a 
discount  equal  to  the  term  of  ninety  days,  which  was  the  period  the 
bill  would  have  had  to  run. 

The  first  circumstance  which  would  strike  any  one  conversant 
with  matters  of  business  on  reading  this  charter-party  is,  that  the 
sums  which  were  to  be  paid  monthly  for  freight  were,  as  nearly  in 
round  numbers  as  could  be,  just  one-half  of  the  16s.  a  ton ;  showing, 
therefore,  upon  the  face  of  the  charter-party  itself,  the  intention  of 
the  parties  to  carry  into  effect  the  real  agreement  that,  during  the 
voyage  at  all  events,  Messrs.  Mangles  were  not  to  pay  more  than 
their  half  of  the  freight,  which  was  stated  on  the  face  of  the 
charter-party  to  be  payable. 
[  722  ]  One  important  thing  to  ascertain  is  this,  was  there  any  fraud 

intended  or  carried  into  execution  ?  was  there  any  secrecy  in  the 
transaction  ?  Clearly  and  indisputably  there  was  not.  It  was  a 
simple  mode  of  carrying  into  effect  the  real  object  of  the  parties ; 
and,  conversant  as  I  am  with  the  forms  of  conveyancing,  I  do  not 
myself  know  how  it  would  have  been  easy  to  carry  their  real 
intention  into  effect  in  a  better  way. 

The  plan  was  this.  After  that  charter-party  had  been  executed, 
by  which  no  doubt,  upon  the  face  of  it,  Messrs.  Mangles  were  the 
sole  charterers,  and  Messrs.  Boyd  were  the  owners  letting  their 
ship  at  freight,  a  clerk  of  Messrs.  Boyd,  of  the  name  of  Ashton,  was 
put  forward  as  if  he  was  a  person  who  was  to  undertake  the  half  of 
the  risk,  and  one-half  of  the  venture ;  he  accordingly  executed  an 
agreement,  which  I  will  call  number  two,  and  by  which  he  formally 
assumed  a  share  in  the  adventure.  All  the  agreements,  I  must 
observe,  were  executed  on  the  same  day, — the  24th.  The  charter- 
party  was  dated  the  23rd,  and  the  two  other  documents  were  dated 
the  24th ;  but  they  were  all  executed  on  the  same  day  and  at  the 
same  time.  There  is  no  doubt  that  that  stipulation  of  Ashton's 
included  tonnage,  because  the  tonnage  was  to  be  paid,  at  all 
events  in  account,  to  Messrs.  Boyd  (we  shall  presently  see  how 
it  was  to  be  paid) ;   and  then  by  another  document,  which  I 
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wUl  call  nnmber  three,  Messrs.  Boyd  entered  into  a  guarantie  Maholxb 
with  Messrs.  Mangles,  that  Ashton  should  perform  his  part  of  dizov. 
the  engagement.  All  this  was  a  mere  contrivance,  a  piece  of 
machinery  to  carry  into  effect  that  which  the  parties  would  have 
done  directly,  but  for  the  difficulty  which  had  been  interposed  by 
the  fact  that  Messrs.  Boyd  were  both  owners  of  the  vessel  and 
adventurers  on  this  voyage  of  speculation.  It  is  admitted  that 
Ashton  was  merely  a  nominee.  In  this  case  your  Lordships  are  sitting 
*as  a  court  of  equity,  and  therefore,  as  a  court  of  equity,  you  can  [  ^728  ] 
entertain  no  doubt  that  Ashton  represented,  and  in  point  of  fact 
was,  for  all  the  purposes  of  tbis  cause,  the  firm  of  Messrs.  Boyd. 
Then  was  there  anything  secret  in  this  transaction  ?  Decidedly 
not.  In  the  first  place,  it  was  known  openly  to  the  brokers  of  both 
parties,  and  carried  into  execution  by  them  just  in  the  way  they 
thought  proper,  and  was  manifestly  communicated  to  their  clerks. 
And  we  have  these  two  remarkable  circumstances,  that  Messrs. 
Boyd  having,  before  the  ship  sailed,  furnished  certain  materials 
and  implements,  which  cost  more  than  lOOZ.,  for  the  purpose  of 
loading  the  vessel  with  guano,  they,  in  consequence  of  the  agree- 
ment that  the  expenses  should  be  borne  equally,  made  out  an 
account  by  which  one  moiety  of  the  aggregate  of  those  charges  was 
debited  to  Mangles  &  Co.,  and  paid  by  them.  Now  that  was 
necessarily  seen  at  once  by  the  clerks  in  Boyds'  house,  and  they 
and  Ashton,  who  was  one  of  their  clerks,  and  their  brokers,  and 
everybody  in  point  of  fact  that  had  anything  to  do  with  it,  must 
have  perfectly  known  the  real  nature  of  the  transaction.  There  is 
a  still  more  remarkable  circumstance.  Ashton  had  a  brother 
who  was  resident  at  the  Cape,  and  who  was  there  the  agent 
of  Messrs.  Boyd.  In  August  of  the  same  year,  when  nobody 
knew  where  the  vessel  was  or  whether  the  adventure  was 
successful  or  otherwise,  Messrs.  Boyd  wrote  to  Ashton,  at  the 
Cape,  their  own  agent,  and  stated  to  him  that  they  had  got 
the  Fijeshire  and  another  vessel,  the  Jane^  on  a  voyage  for 
guano,  and  that  they  had  taken  half  the  risk  in  both  these 
vessela  So  that  this  was  not  a  solitary  transaction;  and  so 
far  from  desiring  to  make  it  a  secret  transaction,  they  com- 
municated it  to  their  agent  at  the  Cape,  amongst  other  matters 
of  business,  without  the  slightest  intimation  that  it  was  to 
be  a  secret  matter.  In  short,  they  were  very  great  importers, 
as  appears  from  *that  letter,  of  guano,  and  it  was  in  the  [  ^724  ] 
natural   course  of  their   business,    if    circumstances    called   for 
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Makolks     it,  that  they  should,  if  they  could,  let  a  vessel  and  join  in  the 
Dixon.       adventure. 

My  Lords,  Ashton,  their  clerk,  has  proved  this.  He  had  a 
conversation  with  Messrs.  Boyd  after  they  had  agreed  to  take  a  half 
of  this  venture,  and  he  asked  them  what  had  induced  them  to  do 
so.  Upon  that  Messrs.  Boyd  said,  "  Our  inducement  is  this  :  we 
shall  get  68.  a  ton  from  the  charterers,  Messrs.  Mangles,  and  that 
will  pay  the  ship's  expenses  ;  so  that  we  cannot  do  any  great  harm  ; 
and  if  the  adventure  turns  out  fortunately,  we  shall  have  a  large 
sum  of  money,  probably,  as  the  return  of  the  voyage ;  but,  at  all 
events,  the  ship's  expenses  are  covered  by  the  8«.  a  ton."  This  is 
proved  very  clearly  by  the  evidence  of  Ashton,  who  enters  fully,  in 
his  evidence,  into  the  details  of  the  matter ;  and  the  agreements 
show,  beyond  all  doubt,  that  which  is  admitted  by  Messrs.  Boyd 
themselves,  in  their  answer,  in  most  distinct  terms,  and  has, 
indeed,  never  been  disputed,  that  all  three  agreements  made  but 
one  transaction.  This  is  very  important  with  respect  to  the  view 
in  which  I  am  now  considering  the  effect  of  these  instruments, 
namely,  as  against  themselves ;  and  the  fact  is  proved,  not  only  by 
the  evidence  of  Ashton,  but  also  by  that  of  the  brokers.  (His 
Lordship  here  referred  to  and  read  several  passages  from  the 
evidence  of  these  witnesses.)  What  the  real  agreement  was,  there- 
fore, admits  of  no  doubt,  and  I  have  now  explained  the  grounds 
upon  which  the  particular  machinery,  thus  employed,  was  adopted. 
I  state  to  your  Lordships,  without  hesitation,  that  there  is  no  trace, 
in  any  part  of  these  voluminous  proceedings,  of  any  intention  to 
make  a  secret  arrangement,  or  of  the  slightest  desire  to  keep  it 
secret. 

[  •726  ]  The  ship  sailed  on  the  1st  of  August,  1845 ;  but  we  will  *8top  a 

moment  to  consider  how  this  was  to  operate ;  and  I  think  nothing 
can  be  more  clear  and  plain.  Messrs.  Boyd  were  the  owners,  and 
they  were  the  half-charterers,  they  filled  both  characters;  and 
Messrs.  Mangles  also  were  half-charterers,  and  filled  only  that 
character.  They  were  to  pay  by  express  stipulation,  and  they  were 
liable  to  be  sued  at  law  for  the  recovery  of  their  moiety  of  the 
freight.  What  was  that  ?  Eight  shillings  a  ton  a  month.  The 
sums  stipulated  to  be  paid  by  them  during  the  voyage  and  by 
instalments,  were  all,  as  I  have  shown,  measured  by  that  amount, 
being,  as  nearly  as  possible,  one-half  of  the  whole.  How  was  the 
other  half  to  be  borne  ?  By  the  other  co-charterers.  Who  were 
they?     The  owners.     What  was  the  consequence?     That  they 
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reeeived  the  money  every  month  ;  they  had  it  in  hand ;  but  if  they     m^nolks 

liad  to  receive,  they  had  also  to  pay,  though  the  payment  was  to       duok. 

be  made  to  themselves.     They  had  to  pay  as  charterers,  and  to 

receive  as  owners  ;  and  in  that  way,  therefore,  the  whole  168.  a  ton 

were  actually  paid  to  the  owners  during  the  whole  of  the  voyage, 

and  up  to  the  moment  the  ship  arrived  at  its  destination  in  London. 

I  deuy,  my  Lords,  that  there  was  a  single  shilling  unpaid  so  far  as 

those  two  sums  represented  the  whole  amount  of  the  two  halves. 

The  whole  freight  was  regularly  paid,  either  by  moneys  down  or  by 

retaining  them,  which  was  equal  to  moneys  down,  so  as  to  satisfy 

the  whole  16s.  a  ton  during  the  voyage. 

This  case  has  been  tried  at  law.  It  was  tried  in  the  Court  of 
Exchequer,  and  there  (i)  the  Lord  Chief  Babon  and  Mr.  Baron 
Parke,  having  the  documents  before  them,  gave  an  opinion  that  the 
true  construction  of  the  agreement  was,  that  the  freight  was  to  be 
paid  for  the  whole,  whatever  might  be  the  balance  of  account ;  so 
that,  at  the  conclusion  *of  the  voyage,  Messrs.  Mangles  were  bound  [  *726  ] 
to  give  a  bill  for  the  remaining  half  of  that  freight,  and  that  they 
eoold  not  treat  No.  2  and  No.  3  as  part  of  the  original  agreement. 

The  case  at  law  assumes  a  very  singular  aspect ;  and  I  must  say, 
shows  the  danger  of  mixing  law  and  equity  together ;  this  being  an 
assigmnent  of  a  chose  in  action,  as  it  is  called  ;  that  is,  of  a  charter- 
party  which  is  not  assignable  at  law,  but  may  be  assigned  in  equity ; 
I  will  assume,  for  a  moment,  the  equitable  assignment  to  Messrs. 
Dixon.  The  action  was  brought,  in  truth,  by  Dixon ;  but  necessarily 
in  the  name  of  Messrs.  Boyd,  because  the  charter-party  was  not 
assignable  at  law ;  but  as  they  had  an  assignment  in  equity,  they 
were  authorized  to  use  the  names  of  the  parties  legally  entitled. 
1b  the  Exchequer,  the  learned  Judges  admit  the  action,  not  simply 
as  the  action  of  the  owners  of  the  vessel  for  the  freight,  but  they 
admit  it  as  the  action  of  the  owners  in  the  character  of  trustees  for 
the  bankers,  and  they  advert  to  the  equitable  title  of  the  bankers 
in  regard  to  their  decision.  In  that  way,  my  Lords,  they  in  point 
oi  fact  administer,  as  it  were,  equity,  for  they  advert  to  the  equity, 
and  yet  they  do  not  carry  out  the  equity.  Both  the  learned  Judges 
Bay,  that  the  very  construction  that  they  put  upon  the  instrument 
was  pat  upon  the  instrument  by  Messrs.  Mangles  themselves ;  for 
that,  after  the  equitable  assignment  to  Messrs.  Dixon,  the  bankers, 
they,  the  Messrs.  Mangles,  made  the  monthly  payments  to  the 
bankers.  But  how  could  they  refrain  from  doing  so?  That  was 
(1)  77  B.  E.  661  (3  Ex.  387). 

20—2 
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Maxglbs  part  of  the  contract ;  it  was  intended  that  Messrs.  Mangles  ebould 
DizoM.  P^7  ^^  tonnage  regularly,  by  monthly  instaknents.  After  the  first 
payment  during  the  voyage,  they  could  not  relieve  themselves  from 
that  liability,  whatever  might  be  the  result  of  the  accounts.  It  was 
intended  that  the  freight  should  be  paid  pending  the  voyage,  and 
[  •727  ]  up  to  the  close  of  it,  in  the  way  I  *have  stated.  Then  what  con- 
struction was  there  to  be  put  upon  those  payments?  None  other 
than  that  they  were  made  in  obedience  to  the  actual  terms  of  the 
contract  and  the  real  intention  of  the  agreement.  I  cannot,  there- 
fore, draw  that  inference  which  the  learned  Judges  have  drawn.  I 
think  it  was  in  perfect  obedience  to  the  contract,  and  according  to 
the  terms  of  the  contract,  that  the  monthly  payments  were  made. 

Let  us  see,  for  a  moment,  what  the  rights  of  the  parties  were 
upon  the  real  merits  of  the  case,  and  according  to  truth  and  good 
conscience.  What  is  the  nature  of  the  real  transaction?  You 
shall  pay  8«.,  or  rather,  we  will  pay  between  us  16«.  a  ton  during 
the  voyage ;  that  will  cover  the  ship  expenses ;  you  shall  pay  one 
part,  we  will  bear  the  other  part  ourselves.  There  is  to  be  a  joint 
account  made  out  when  the  voyage  is  ended,  and  then  there  is  to 
be  a  bill  at  ninety  days.  Now  it  would  not  require  ninety  dayp, — 
we  shall  see  it  could  not, — to  sell  the  cargo ;  and  therefore,  that 
distant  day  was,  in  point  of  fact,  named  to  enable  the  parties  to 
wind  up  their  accounts;  and  the  reason  why,  upon  the  face  of  the 
charter-party,  the  charterers  were  made  liable  to  give  a  bill  at  the 
end  of  the  voyage,  was  manifestly  and  simply  this,  because  it  other- 
wise would  have  been  inconsistent  with  the  principle  of  the  charter- 
party.  You  could  not  carry  it  out  as  a  legal  instrument,  unless 
you  carried  it  out  wholly.  If  they  had  not  made  the  instrument  in 
this  form, — and  it  was  but  form  according  to  my  view  of  the 
matter, — if  they  had  not  carried  it  out  to  the  whole  extent,  they 
would  have  disclosed  the  very  thing  which  they  did  not  want  to 
show  on  the  face  of  the  instrument,  namely,  that  there  was  no 
legal  right  in  Messrs.  Boyd  to  bring  an  action  for  the  8s.  a  ton 
pending  the  voyage. 

This,  then,  was  the  transaction  between  these  parties :  Each  is 
to  pay  (and  in  this  respect  I  look  upon  Messrs.  Boyd,  as  having  two 
[  *728  ]  perfectly  distinct  characters) ;  Messrs.  *Boyd,  as  co-charterers,  were  to 
pay  68.,  and  Messrs.  Mangles,  as  co-charterers,  were  to  pay  the 
other  8s, ;  and  that  was  all  to  be  paid  regularly  up  to  the  time  the 
voyage  ended.  Messrs.  Mangles  were  then  to  give  a  bill,  at  a 
distant  date,  for  the  sake  of  this  form.     But  what  is  the  substance? 
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Why,  that  the  Boyds,  at  the  end  of  the  voyage,  shall  partake  of  the  Manglss 
profit,  if  there  be  any,  and  shall  bear  also  the  loss,  if  there  be  a  dixon. 
loss.  What  is  first  to  be  deducted?  The  words  are  singular, 
*' payment  or  deduction."  What  is  to  be  deducted?  The  freight. 
It  was  intended  in  the  account,  undoubtedly,  that  Messrs.  Boyd 
should  have  16s.  a  ton  a  month  for  freight.  Let  us  see  what 
actually  did  take  place,  and  then  see  what  the  supposed  equity  is  ; 
for  I  am  still  speaking  as  between  Messrs.  Boyd  and  Messrs. 
Mangles.  On  the  17th  or  18th  of  August,  1846,  the  ship  arrived ; 
on  the  5th  of  September,  1846,  the  final  freight  became  payable, 
and  at  that  time  a  bill  at  ninety  days  ought  to  have  been  given, 
or  cash ;  and  it  is  singular  that  the  Messrs.  Dixon  demanded  cash, 
to  which  they  had  no  right;  and  they  do  not  allow  the  other  party, 
Messrs.  Mangles,  the  right,  which  the  latter  clearly  had,  to  give 
either  a  ninety  days'  bill,  or  to  pay  in  cash  with  a  discount,  accord- 
ing to  the  charter-party.  On  the  21st  of  September,  in  the  same 
year,  the  cargo  was  sold,  and  on  the  10th  of  November,  then  next, 
the  accounts  were  made  out  by  Messrs.  Mangles,  and  the  balance, 
after  allowing  for  the  freight  properly,  was  tendered  to  the  persons 
who  then  represented  Messrs.  Boyd.  Now  suppose  it  had  been 
tendered  before  the  bill  became  due,  how  can  it  be  contended,  upon 
the  result  of  these  accounts,  that  Messrs.  Boyd  could  have 
recovered  a  single  shilling  of  the  extra  8«.  a  ton  during  the  voyage 
from  Messrs.  Mangles,  the  agreement  being  that  they  should  bear 
the  charge  equally,  and  during  the  voyage  pay  equally  the  freight, 
and  that  the  freight  should  be  "^brought  into  the  account  at  the  end  [  *729  ] 
of  the  voyage,  and  that  they  should  then  bear  the  profit  or  loss  ? 
The  bill  for  ninety  days  would  not  have  become  due  till  the  7th  of 
December.  On  the  10th  of  November  every  account  is  made  out, 
the  transaction  is  closed,  and  the  balance  of  the  money  is  ready  to 
be  paid  to  the  party  entitled  to  it.  What  would  be  said  of  equity 
in  this  country,  if  a  man  having  the  result  of  an  account  in  his 
hand,  ready  to  pay  over,  is  to  be  told,  in  point  of  form  he  is  first  of 
all  to  pay  that  which  he  never  contracted  to  pay,  against  which  the 
parties  agreed  to  indemnify  him,  which  they  themselves  werd  liable 
to  pay,  and  which,  though  they  were  entitled  to  receive,  they  in 
point  of  fact  had  received  by  retainer  during  the  voyage,  and  up  to 
the  moment  when  the  voyage  closed  ?  Can  we  be  told  that  it  is 
equitable  that  the  supposed  charterers  should  pay  the  whole,  in 
order  afterwards  to  have  the  right  to  demand  a  part  back  again. 
Some  cases  were  cited  of  cross  demands.    This  is  not  a  case,  in 


810  1862.    H.  L.     8  H.  L.  C.  729—780.  [ilr. 

Makglbs  my  apprehension,  either  of  a  cross-demand,  or  of  a  set-off:  strictly, 
Dixon.  ^^  ^^  neither  one  nor  the  other;  but  it  depends  upon  the  true  mean- 
ing of  the  agreement.  The  freight  never  became  due  in  equity 
from  the  Messrs.  Mangles,  because  the  agreement  was,  that  they 
never  were  really  to  pay  it.  The  consequence  of  which  is,  that  is 
not  a  proper  subject  to  be  charged  in  this  account  against  Mangles^ 
but  relief  to  the  extent  of  half  the  amount  of  the  stipulated  freight 
is  to  be  given  to  them.  I  think  I  never  saw  anything  much  clearer 
than  that,  as  between  Messrs.  Mangles  &  Co.  and  Messrs. 
Boyd  &  Co.,  the  former  were  not  liable  to  pay  the  extra  freight. 
It  had  by  the  force  of  the  agreement  been  already  received  during 
the  voyage,  and  therefore  there  was  a  clear  equity  as  between  those 
parties. 

[  *7So  ]  That  closes  the  transaction  as  regards  these  parties,  and  *then 

the  case  assumes  a  very  different  shape,  and  a  very  important  one, 
which  involves  certainly  the  consideration  of  one  of  the  most 
important  points  of  equity  law  that  I  am  aware  of;  and  it  is 
singular  that  it  should  be  reserved  for  decision  at  this  time.  The 
case  in  that  respect  is  this.  Messrs.  Dixon,  who  were  the  bankers 
of  Boyds,  had,  at  an  early  period,  namely,  the  29th  of  May,  1845, 
advanced  12,000?.  to  Messrs.  Boyd,  upon  their  promissory  note. 
That  was  entirely  independent  of  any  transaction  of  the  charter- 
party  ;  it  had  nothing  whatever  to  do  with  it ;  it  was  not  advanced, 
as  it  seems  to  have  been  understood  by  the  Lord  Changbllob  in 
the  Court  below,  on  the  joint  account  of  these  charterers.  I  have 
read  every  word  of  these  proceedings,  and  sought  in  vain  for  any 
trace  of  justification  for  such  a  notion.  The  bankers  admit  that 
the  advance  was  not  made  on  the  security  of  the  charter-party,  that 
they  did  not  originally  look  to  it  as  their  security,  and  they  also 
admit  what,  by-and-by,  will  be  important,  that  they  advanced  no 
further  sum  after  they  got  the  assignment  of  the  charter-party. 
They  remain  for  some  time  upon  the  security  of  the  promissory 
note  ;  but  they  become  a  little  alarmed,  apparently  ;  for  there  were 
11,000{.  still  due  to  them  upon  that  account,  and  I  suppose  they 
called  'for  a  security.  The  result  was,  that  Messrs.  Boyd  gave 
them  the  charter-party,  and  we  must  take  it,  gave  to  them  the 
charter-party  alone ;  and  in  the  margin  of  that  instrument  this  was 
written  :  "  Messrs.  Mangles,  Price  &  Co.,  please  to  pay  the  amount 
of  what  is  due  from  this  date  to  Messrs.  Dixon  &  Co.,  or  their 
order.  Boyd  &  Co.,  1st  December,  1846."  It  will  not  be  disputed 
that    that    is    a  mere  direction    to    pay    the    amount   of    what 
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was  due,  without  stating  any  particulars ;  it  does  not  state  Mangi^es 
16s.  a  ton  to  be  due  as  stipulated  by  the  charter-party ;  it  only  dixon. 
says,  "Please  pay  what  is  due,"  and  that  will  not  be  disputed 
•to  be  a  good  equitable  assignment  of  what  was  due.  They  [  *7n  ] 
remained  upwards  of  three  months  upon  that  security,  without 
giving  notice  to  Messrs.  Mangles  that  they  had  taken  that  assign- 
ment, and  yet  we  all  know  that  that  notice  was  exceedingly  essential 
to  their  own  safety  in  many  respects ;  but  being  satisfied  with  the 
dealings  between  themselves  and  the  Boyds,  they  did  not  give  any 
notice  until  the  14th  of  March,  1846,  when  they  gave  notice,  but 
not  quite  in  the  terms  of  the  endorsement  which  I  have  read,  for 
they  introduce  words  rather  more  copious  than  the  words  used  in 
the  assignment  to  them.  So  that  they  first  of  all  remain  five  months 
without  any  security  whatever,  and  then  they  take  a  security  for  the 
balance ;  they  then  remain  above  three  months  without  giving  any 
notice  of  this  security  they  have  taken ;  they  make  no  communica- 
tion to  the  Messrs.  Mangles,  and  they  ask  no  question  of  Messrs. 
Mangles.  Very  shortly  after  that,  namely,  about  two  months  after- 
wards, the  Messrs.  Boyd  became  insolvent.  The  question  now  is, 
what  are  the  rights  of  Messrs.  Dixon  under  these  circumstances  ? 
Just  stop  at  this  moment  and  see  what  were  the  rights  of  these 
parties  when  the  actual  notice  was  given.  If  there  is  one  rule  more 
perfectly  established  in  a  court  of  equity  than  another,  it  is,  that 
whoever  takes  an  assignment  of  a  chose  in  action,  which  this  charter- 
party  was,  for  it  is  not  .assignable  in  law,  although  it  is  in  equity, 
takes  it  subject  to  all  the  equities  of  the  person  who  made  the 
assignment.  No  barrister  would  presume  to  deny  in  any  coart  of 
equity,  that  at  the  time  that  assignment  was  taken,  and  down  to  the 
time  when  the  notice  was  given,  during  all  these  months,  the 
bankers  took  precisely  the  same  interest,  and  were  subject  to  the 
same  Uabihties,  namely,  to  No.  2  and  No.  8,  as  were  the  Messrs. 
Boyd  themselves.  If  they  had  notice,  it  only  introduced  a  new  head 
of  equity  against  Messrs.  Dixon,  "^which  is,  that  they  are  bound  by  [  *732  ] 
the  notice  which  they  have,  for  equity  will  not  permit  a  man  to  shut 
his  eyes  to  a  fact  of  which  he  has  been  informed ;  and  therefore,  if 
he  has  notice,  he  is  bound  by  the  knowledge  he  has  thus  acquired. 
But  the  rule  to  which  I  have  referred  applies  where  there  is  no 
notice.  And  although  one  may  suppose  Messrs.  Dixon  to  be  utterly 
unacquainted  and  uninformed  of  either  No.  2  or  No.  8,  they  were 
bound  by  Nos.  1,  2,  8,  as  forming  one  agreement,  precisely  to  the 
same  extent  as  Messrs.  Boyd  themselves  were  bound  at  the  time  of 
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Makolxs     the  execution  of  the  agreement.    They  do  not  ask  any  question  of 
DizoK       Messrs.  Mangles  when  they  do  give  the  notice,  as  they  had  asked 
none  when  they  took  the  security.    It  was  not  a  security  given  for 
money  then  advanced,  it  was  for  money  which  had  abready  been 
advanced  ;  and  in  their  notice  they  intimate  that  fact,  for  they  say 
''for  valuable  consideration."    It  was,  therefore,  as  they  state  it 
truly,  for  a  past  consideration;  and  this  security  was  taken,  as 
many  such  securities  are  daily  taken  in  the  city  of  London.     No 
doubt,  at  the  time,  they  thought  it  prudent  to  make  themselves  as 
secure  as  they  could,  and  they  took  the  best  security  which  their 
debtor  had  to  offer;  but  they  took  it  with  all  the  liabilities  to  which 
be  was  subject  upon  it,  and  your  Lordships  must  fix  them,  in  point 
of  law,  as  being  cognizant  of  those  liabilities  under  the  rule  to  which 
I  have  drawn  your  attention.     The  important  question  then  is  this. 
When  the  notice  was  given,  was  it  incumbent  upon  Messrs.  Mangles 
to  write  back  to  Messrs.  Dixon  and  to  tell  them  that  there  were, 
besides  the  charter-party,  documents  Nos.  2  and  8  ?    In  the  first 
place,  who  is  to  inquire  and  to  take  the  trouble  in  these  cases, — 
who  ought  to  do  that?    Why,  the  person  who  ought  to  do  it  is 
undoubtedly  be  who  is  fixed  with  the  liability.    Messrs.  Dixon  were 
[  •rss  ]       fixed  with  the  liability.     If  they  *desired  to  remove  that  liability, 
they  ought  to  have  made  due  inquiry,  and  therefore,  primd  facie  at 
least,  the  loss  ought  to  fall  upon  him  who,  having  the  duty  to 
inquire,  has  not  thought  proper  to  inquire.    He  has  no  right  to 
speculate  whether  he  shall  obtain  an  answer  which  may  disclose 
circumstances  that  he  is  not  desirous  to  know ;  and  if  there  is  to  be 
a  loss,  the  loss  ought  to  fall  upon  him  who,  being  subject  to  the 
liability,  and  having  to  remove  that  liability  if  he  can  remove  it, 
ought  to  inquire  and  does  not  inquire.    I  must  take  care  and  guard 
myself  upon  this  important  point,  as  not  for  a  moment  meaning  to 
say  that  if  that  notice  of  the  bankers  had  shown  that  they  had  been 
deceived,  that  they  were  advancing  money  upon  a  ground  which 
they  misunderstood,  and  if  the  charterers,  Messrs.  Mangles  &  Co., 
had  stood  by,  well  knowing  that  circumstance,  and  had  been  silent, 
the  result  would  have  been  the  same :  I  agree  that  the  case  would 
be  altogether  different.    It  would  then  have  been  incumbent  upon 
the  Messrs.  Mangles  to  disclose  the  real  circumstances  of  the  case  to 
Messrs.  Dixon ;  and  if  they  did  not  do  so,  they  would  be  just  as 
much  bound  as  it  is  now  contended  they  ought  to  be  bound.    Let 
us  see  how  the  case  stands  in  that  respect.     The  dealing,  remember, 
was    between    Messrs.  Boyd    and    Messrs.    Dixon,    without    any 
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iDtenrention  in  any  manner,  directly  or  indirectly,  or  any  inquiry  of     Mavolbs 
Messrs.  Mangles.    What  was  there  to  induce  Messrs.  Mangles  when       dixok. 
they  received  that  notice  to  suppose  that  Messrs.  Boyd  had  been 
eommitting  a  fraud  upon  Messrs.  Dixon,  their  own  bankers  ?    *'  Pay 
what  is  due,"  they  say.    Messrs.  Mangles  of  course  intended  to  pay 
what  was  due.    Why  were  they  to  suppose  that  No.  2  and  No.  8  had 
not  been  communicated  to  Messrs.  Dixon,  who  put  trust  and  credit 
b  the  statement  of  Messrs.  Boyd,  and  who  advanced  this  sum  of 
12,0001.  upon  their  mere  promissory  note,  and  remained  content 
^with  it  for  months.      They  subsequently  take  an  assignment ;       [  ^734  ] 
but  they  do  not  communicate  that  assignment  even  to  Messrs* 
Mangles  for   two  or  three  months  afterwards;   then  they  give 
the  notice,   and    then    they  say,    "  We  have  .told   you  of  this 
transaction   now,  and  you  shall  be  liable  to  everything  which 
we  have  neglected  for   our  own   security.     We  have  neglected 
to  inquire,  we  have  dealt  behind  your  back  with  Messrs.  Boyd. 
We,  the  bankers,  have   dealt  with  our  own  customers  without 
your  intervention;    they   have  incurred   a    great  debt  with   us, 
and  we  have  taken  an  assignment  of  this,  which  is  not  an  instru* 
ment  assignable,  except  in  equity,  and  which  imposes  all  the  liability 
npon  us.    We  did  not  for  a  long  time  communicate  that  fact  to  you; 
we  have  never  made  any  inquiry  whether  you  have  had  any  deal- 
ings with  them ;  but  now  that  we  give  you  notice  of  the  assignment, 
we  throw  upon  you  at  once  the  whole  liability,  and  desire  you  to 
indemnify  us  for  our  own  negligence,  our  own  want  of  care  and 
caution,  which,  duly  exercised,  would  have  prevented  this." 

Now  certainly  that  is  a  new  point.  I  admit  the  books  do  not 
estabUsh  the  rule ;  but  I  think  the  principle  is  perfectly  clear,  that 
where  there  is  no  fraud,  nothing  to  lead  to  the  conclusion  in  the 
mind  of  the  party  who  receives  the  notice,  that  the  party  who  gives 
it  has  been  deceived  and  is  likely  to  sustain  a  loss ;  I  say  it  is  clear 
that  the  former  is  not  bound  to  volunteer  information.  I  conceive 
that  equity  will  not  require  the  party  who  receives  the  notice, 
impertmently  almost,  to  interfere  between  two  parties  who  have  dealt 
behbd  his  back,  and  who  have  never  made  any  communication  to 
bim,  or  even  seen  him,  on  that  subject.  Had  Messrs.  Mangles  done 
BO,  they  must  have  begun  by  supposing  that  Messrs.  Boyd  had  cheated 
Messrs.  Dixon,  and  they  must  have  had  the  hardihood  to  say,  "  We 
we  afraid  that  Messrs.  Boyd  have  been  committing  a  fraud  upon 
*you,  for  we  do  not  see  that  you  mention  No.  2  and  No.  8  ;  there-  [  •zss  ] 
fore  we  are  forced  to  tell  you  of  them."    Suppose  that  Messrs.  Boyd 
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MAMai.n  had,  as  the  prohability  was,  really  stated  the  facts,  it  would  have 
DixoK.  been  a  very  disagreeable  answer,  I  imagine,  that  would  have  been 
received  by  Messrs.  Mangles  to  that  communication.  Your  Lord- 
ships were  asked  by  the  learned  counsel  at  the  Bar  who  appeared 
for  Messrs.  Mangles, — and  upon  the  subject  of  character  it  was  pat 
as  a  very  fair  question, — whether,  after  the  turn  this  case  has  taken, 
the  House  would  say  that  there  was  anything  fraudulent  in  the 
transaction  as  between  Messrs.  Mangles  and  Messrs.  Dixon  ;  and  I 
cannot  help  stating  to  your  Lordships,  that  my  clear  impression 
is,  that  there  is  no  trace  of  any  such  fraud,  or  any  fraudulent 
intention,  on  the  part  of  the  Messrs.  Mangles. 

Another  view  of  it  is  this ;  it  did  not  at  all  follow  that  upon  the 
result  of  the  transaction  there  would  not  be  enough  to  pay  Messrs. 
Dixon.  That  depended  upon  the  success  or  failure  of  the  adventure, 
as  to  which  nobody  knew  what  would  take  place.  The  adventure 
did  not  turn  out  successful ;  but  nobody  could  anticipate  that,  and 
there  is  no  doubt,  as  between  Messrs.  Boyd  on  the  one  hand,  and 
their  own  bankers,  Messrs.  Dixon,  on  the  other,  that  Messrs.  Dixon 
would  have  been  entitled  to  the  whole  extent  of  the  freight  earned, 
to  the  whole  16«.  a  ton,  during  the  whole  voyage. 

The  authorities  upon  this  subject,  as  to  liabilities,  show  that  if  a 
man  does  take  an  assignment  of  a  chose  in  action  he  must  take  his 
chance  as  to  the  exact  position  in  which  the  party  giving  it  stands. 
The  case  of  Cator  v.  Burke  (i)  very  strongly  illustrates  that.  There 
the  defendants,  the  Burkes,  had  entered  into  a  bond  of  500L  to  the 
[  *736  ]  other  defendant,  Hargrave,  for  securing  250L,  and  Hargrave  *had 
given  to  them  a  counter  bond.  Hargrave  then  deposited  the  first 
bond  with  a  man  of  the  name  of  Cator,  and  Cator  filed  his  bill,  in 
order  to  prevent  the  parties  at  law  from  setting  up  their  counter 
bond.  Nothing  could  appear  more  fraudulent  upon  the  face  of  it 
than  a  bond  and  a  counter  bond ;  because  there  you  do  enable  the 
party  to  deal  with  the  bond  you  give  him,  when  you  know  that  you 
have  a  defence  in  your  hand,  namely,  a  counter  bond,  to  set  up  as 
a  defence  to  the  legal  obligation.  Cator  does  not  appear  to  have 
had  notice.  The  Lords  Commissioners  held  that  there  was  no 
equity,  and  Lord  Thurlow,  on  the  re-hearing  of  the  case,  seemed  to 
think  that  it  was  not  satisfactory ;  but  he  decided  it  upon  this 
ground, — that  a  special  purpose  appearing  for  the  bond  to  Hargrave, 
and  that  it  was  not  to  give  a  general  credit,  the  plaintiff  was  not 
entitled  to  the  remedy  prayed,  and  therefore  affirmed  the  Lords 

(1)  1  Br.  C.  0.  434. 
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CoMmssioNBRs'  order  of  dismission.  I  understand  that  decision  to  manglbb 
ftmonnt  to  this, — that,  there  being  no  general  claim,  but  there  dixon. 
beiog  a  special  purpose,  which  was  properly  provided  for  by  the 
eoanter  bond,  the  man  who  took  an  assignment  of  the  original 
bond  was  not  entitled  to  have  any  remedy  against  the  counter  bond, 
though  he  knew  nothing  at  all  of  it.  That  is  certainly  the  strongest 
ease  that  can  be  upon  the  subject. 

In  Turton  v.  Benson  (i),  the  case  was  one  where  Benson,  upon 
the  marriage  of  his  daughter,  had  advanced  a  sum  of  money,  and 
took  a  bond,  which  equity  always  holds  as  void,  from  the  son-in- 
law,  to  return   part  of    the    marriage-portion.     The   bond   was 
deposited  with  one  Sir  Theodore  Janssen,  as  an  additional  security 
for  money  due.    Mr.  Benson  died.     Sir  Theodore's  demands  were 
afterwards  paid,  and  then  the  administrator  assigned  the  bond  for 
the  benefit  of  the  general  creditors  of  the  deceased.    The  Mastbr  *of      [  ^737  ] 
THB  Bolls  declared  **  that  the  creditors  of  Benson  could  not  be  in 
a  better  condition  than  Benson  himself,  and  as  to  Sir  Theodore 
Janssen,  it  was  to  be  considered  that  he  had  no  legal  title  to  this  bond, 
but  only  an  equitable  assignment ;  and  therefore,  having  a  security 
which  was  not  good  in  equity,  he  could  not  be  in  a  better  condition 
than  Benson   himself  was;  that  supposing  a  man  should  assign 
over  a  satisfied  bond  as  a  security  for  a  just  debt,  the  assignee 
could  not  set  up  the  bond  in  equity,  which,  being  satisfied  before, 
could  receive  no  new  force  from  the  assignment.     That  it  was 
mcumbent  on  any  one  who  took  an  assignment  of  a  bond  to  be 
informed  by  the  obligor  concerning  the  quantum  due  upon  such 
bond,  which  if  he  neglected  to  do,  it  was  his  own  fault,  and  he 
should  not  take  advantage  of  his  own  laches.''     There  are  other 
passages  to  the  same  effect  when  it  afterwards  came  on  before  the 
Lord  Chancellor.      That  shows  clearly,   what  has    never    been 
disputed,  that  whatever  may  be  the  state  of  the  account,  although 
not  even  one  single  shilling  is  due,  the  man  who  takes  an  assign- 
ment of  the  bond  must  take  it  just  as  he  finds  it,  and  he  cannot 
insist  on   the  legal  obligation  that  remains;  the  liability  at  law 
remains  just  as  good  as  ever,  but  there  is  no  obligation  in  equity. 
The  man  who  took  the  assignment  ought  to  have  inquired.     This 
is  the  doctrine  laid  down  in  Matthews  v.    Wallwyn  (2)  and  in 
Chambers  v.  Ooldwyn  (3),  which  is  still  stronger.    Where  a   man 
takes  an  assignment  of  a  mortgage  and  gets  the  legal  estate ;  even 

(1)  1  P.  Wms.  496 ;  2  Vem.  764.  (3)  7  E.  E.  181  (9  Vea.  264). 

(2)  4  Ve8.  118. 
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Manglbs  in  that  case  he  has  not  done  sufficient  for  his  perfect  security  to 
Dixon.  ^^^  ^^  without  having  communication  with,  and  obtaining  the 
concurrence  of,  the  mortgagor ;  for,  whatever  be  the  state  of  the 
account,  although  he  gets  a  transfer  of  the  legal  estate,  he  is  bound 
by  the  state  of  the  account;  and  he  cannot  recover  a  shilling 
[  ^738  ]  beyond  what  is  actually  due,  ^although  there  is  no  endorsement  of 
payments  upon  the  mortgage-deed,  and  although  he  has  no  notice 
of  a  single  shilling  of  the  money  having  been  paid  off.  The  rule, 
therefore,  is  perfectly  clear. 

Now,  my  Lords,  the  only  question  that  remains  to  be  considered 
is  the  conduct  of  the  parties  in  this  case  after  the  notice.  The 
notice  spoke,  as  I  told  your  Lordships,  of  past  consideration.  It  is 
admitted,  as  I  have  stated,  by  the  Messrs.  Boyd  and  by  the  bankers^ 
that  no  advance  was  made  upon  the  charter-party,  nor  after 
its  assignment;  that  they  made  no  inquiry;  and  the  question  is, 
whether  the  mere  payment  of  the  monthly  instalments  of  freight 
by  Messrs.  Mangles  can  or  can  not  affect  their  right  to  have  an 
account  taken. 

It  appears  to  me,  my  Lords,  for  the  grounds  and  reasons  I  have 
already  stated,  that  no  question  could  arise  from  that  circumstance, 
because  they  were  under  an  absolute  legal  liability  to  pay,  and  not 
simply  a  legal  liability  between  the  original  parties,  but  an  equit- 
able liability  between  themselves  and  the  assignees  of  the  charter- 
party.  It  was  not  merely  a  charter-party  by  which  they  were 
bound  by  law,  but  it  was  a  true  and  real  agreement  in  equity  that 
they  should  pay,  pending  the  voyage,  that  monthly  sum  of  1501. 
And  as  in  equity  the  charter-party  was  assignable,  the  assignee 
became  in  equity  entitled  to  that  150Z.  Therefore  it  was  an  act 
done  in  obedience  to  the  charter-party,  and  in  consequence  of  the 
liability  to  pay  what  sum  was  due  from  ''this  date,"-^for  those  are 
the  words  used  in  the  assignment ;  and  therefore  they  were  merely 
performing  properly,  legally,  and  equitably  their  part  of  the  agree- 
ment. The  due  performance  of  an  agreement  never  can  be 
considered  as  the  ground  for  fixing  parties  with  a  liability  to 
something  beyond  that  by  which  they  are  equitably  bound. 
[  739  ]  It  was  stated,  that  in  the  Court  below  the  judgment  was  postponed 

for,  I  think,  a  year;  and  it  may  have  been  by  accident  that  the 
facts  in  some  degree  escaped  the  recollection  of  the  noble  and 
learned  Lord,  of  whom,  as  a  Judge,  it  is  impossible  for  any  one  to 
speak  here  or  elsewhere  without  great  admiration,  for  the  pains 
which  he  took,  the  ability  which  he  displayed,  and  the  knowledge 
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that  he  possessed.    No  successor  of  his  can  differ  from  that  noble     Maxtoleb 

and  learned  Lord  without  feeling  very  great  doubt  whether  he  him*       dizon. 

self  has  arrived  at  a  just  conclusion;   but  that  learned  Judge 

certainly  had  an  impression  against  Messrs.  Mangles  which  does 

not  appear  to  me  to  have  been  warranted  by  the  facts  of  the  case. 

He  supposed  the  transaction  to  have  been  secret.    1  have  shown  to 

year  Lordships  that  the  very  contrary  was  the  case.    He  seemed 

to  find  fault  with  the  decree  of  the  Coubt  below,  because  there  had 

not  been  an  inquiry  as  to  whether  the  12,0002.  had  been  advanced 

for  the  joint   adventure.    There  was  no  pretence  for  such    an 

inquiry ;  because  the  bankers  themselves  say  they  neither  advanced 

it  in  regard  to  that  adventure,  nor  did  they  advance  anything  after 

the  assignment.    His  Lordship  seems  also  to  have  supposed  that 

Messrs.  Mangles  might  have  received  notice  of  the   assignment 

before  the  actual  notice  was  served.    There  is  no  trace  of  any  such 

thing  in  these  pleadings,  and  the  impression  on  his  mind  at  the 

time,  that  there  had  been  something  irregular  on  their  part,  was 

certainly  erroneous. 

I  have  paid  very  great  attention  to  this  case,  which  I  am 
especially  bound  to  do,  differing  as  I  do  from  the  decision  of  the 
Lord  Chamgellob,  believing  the  true  rule  in  equity  to  be  that 
which  I  have  stated.  The  only  ground  on  which  I  understand  the 
decision  was  rested  was  this,  that  where  a  man  having  an  interest 
in  property  stands  by  and  sees  another  man  dealing  with  that 
property,  as  owner,  with  another  person  who  is  ignorant  of  the 
want  of  title  in  the  ♦person  with  whom  he  is  dealing,  equity  will  [  •740  ] 
bind  the  man  who  stands  by.  Now  nobody  denies  that  proposition; 
nothing  can  be  more  perfectly  settled.  The  Lobd  Chanobllob 
referred  to  the  case  of  The  Duke  of  Beaufort  v.  Neeld  (i).  There 
the  Duke's  agent,  with  a  power  to  act,  had  instructions  not  to  act, 
except  under  certain  circumstances,  but  he  exercised  the  authority 
without  disclosing  those  instructions ;  and  it  was  held  that  the 
principal  was  bound.  But  how  does  that  apply  to  this  case  ?  The 
agent  was  there  in  the  place  of  the  principal,  the  instructions  given 

(1)  12  CI.  &  Fin.  248.    This  refer-  circuinfitances,   upon    which    ground 

enoe  ia  as  follows :  "  The  Duke  signed  the  Duke  disputed  the  agreement  so 

ftnd  put  into  the  hands  of  his  agent  an  entered  into,  but  the  House  of  Lords 

authority  to  consent  to  any  exchanges  held  the  Duke  bound."   That  case  was 

under  an  Indosure  Act,  but  directed  dependent  upon  a  special  and  compli- 

bim  not  to  act  upon  it  unless  under  cated  state  of  facts,  which  probably 

certain  circumstances.  The  agent  pro-  accounts  for  the  omission  of  any  sub- 

duced  the  authority  and  agreed    to  sequent  judicial  reference  to  the  case 

an  exchange  not  under  the  stipulated  during  the  last  40  years.— 0.  A.  S. 
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MAiroLBs  to  him  were  not  disclosed ;  he  was,  therefore,  an  agent  with  fall 
Dixon;  authority,  and  nothing  could  be  more  dangerous  to  the  dealings  of 
mankind  than  to  hold  that  a  man  was  not  bound  by  the  act  of  his 
agent  to  whom  he  had  given  full  authority,  because  the  agent  had 
secret  and  private  instructions  not  to  exercise  his  power,  except  in 
a  particular  case.  I  cannot  see,  my  Lords,  how  that  bears  upon 
this  case,  for  the  facts  are  not  identical,  nor  even  similar.  I 
cannot  find  any  facts  here  to  bring  this  case  within  that  rule. 
There  was  no  standing  by  on  the  part  of  Messrs.  Mangles  when 
they  saw  Messrs.  Boyd  dealing  with  Messrs.  Dixon,  the  bankers ; 
the  dealing  was  behind  their  backs  five  or  six  months  before ;  they 
did  not  even  know  that  the  transaction  had  taken  place.  What 
fraud  was  there?  What  standing  by  was  there?  They  were 
wholly  unaware  that  there  had  been  an  assignment  of  the  charter- 
party  as  a  security,  until  some  two  or  three  months  afterwards ; 
when  there  being  the  danger,  no  doubt,  of  the  insolvency  of  the 
Messrs.  Boyd,  the  Messrs.  Dixon  gave  notice ;  but  what  standing 
by  was  there  ?  Let  any  man  point  out  what  damage  accrued  to  the 
Messrs.  Dixon  in  consequence  of  the  acts  of  Messrs.  Mangles.  The 
[  ^741  ]  Messrs.  Dixon  may  have  been  very  much  damaged  by  the  *act8  of 
Messrs.  Boyd,  but  Messrs.  Boyd  were  the  persons  with  whom  they 
were  dealing,  and  behind  the  backs  and  without  the  knowledge  in 
any  manner  of  the  Messrs.  Mangles.  The  result,  therefore,  is,  that 
there  was  no  standing  by  on  their  part ;  they  simply  did  not  do 
what  I  think  they  were  not  called  upon  to  do,  namely,  make  a  com- 
munication of  circumstances  which  they  had  no  reason  to  suppose 
had  not  been  honestly  disclosed  by  Messrs.  Boyd  to  their  own 
bankers,  the  bankers  being  perfectly  content  with  the  dealing 
between  themselves  and  the  Messrs.  Boyd.  There  cannot  be  a 
doubt  that,  under  such  circumstances,  in  a  court  of  equity,  Messrs. 
Dixon  cannot,  at  the  last  moment,  turn  round  upon  Messrs.  Mangles 
and  say,  "  When  you  received  notice  of  this,  you  did  not  tell  us 
that  there  were  No.  2  and  No.  8  which  we  did  not  know."  They 
could  have  no  reason  to  suppose  that  those  papers  had  not  been 
communicated. 

My  Lords,  as  the  result  of  the  case,  after  the  most  anxious  con- 
sideration of  it,  I  have  come  to  a  very  clear  opinion,  that  there  is 
no  equity  on  the  part  of  Messrs.  Dixon  as  against  Messrs.  Mangles. 
The  appeal  must,  therefore,  be  allowed ;  and  the  case  will  stand 
upon  the  decree  of  the  Vioe-Chanoellor.  If  there  is  anything  in 
that  decree  which  requires  modification,  I  shall  be  quite  ready  to 
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hear  anything  which  may  be  suggested  in  regard  to  it.     This  seems     Mangles 
to  me  to  meet  the  jastice  of  the  case,  and  therefore  I  propose  to       dizon. 
your  Lordships  that  the  decree  of  the  Lord  Chancellor  be  reversed, 
and  that  the  decree  of  the  Vice-chancellor  be  upheld. 

Decree  complained  of  reversed  (I), 


ANDREW   CUESON  v.  THOMAS  BELWOETHY.  iw2. 

June  16, 18. 
(3  H.  L.  C.  742—758.)  

A.,  who  was  a  labouring  man,  receiving  about  9$.  a  week,  and  totally     LiEONABds 
uneducated,  believing  himself  to  have  a  contingent  interest  in  an  estate  l.c. 

in  lee-simple,  offered,  in  February,  1838,  to  sell  his  interest  to  B.  B.  [  7^2  ] 
applied  to  his  attorneys,  who  advised,  that  as  A.'s  father  might  cut  off 
the  entail,  A.  had  no  saleable  interest.  B.  declined  the  purchase;  but 
shortly  afterwards  consented  to  lend  money  to  A.,  and  lent  different  sums, 
amounting  in  the  whole  to  20/.  A.,  on  the  5th  of  May,  1838,  executed  a 
money-bond,  conditioned  in  the  penalty  of  40^.,  to  secure  the  payment  of 
20/.,  with  five  per  cent,  interest,  on  the  5th  of  November  then  next.  A.  was 
not  called  on  for  interest,  nor  did  he  hear  of  the  matter  again  till  the  22nd 
of  September,  1840,  the  day  of  his  father's  funeral.  His  father  had  not 
interfered  with  the  descent  of  the  property,  and  A.  had  at  that  time  become 
possessed  of  the  estate.  On  the  24th  of  September,  A.  entered  into  an 
agreement  to  sell  the  estate  to  B.,  and  that  agreement  was  carried  into 
execution  by  a  conveyance  on  the  following  10th  of  October.  The  bond, 
agreement,  and  conveyance  were  prepared  by  B.'s  attorney,  and  executed 
at  his  office.  A.  had  no  attorney.  The  estate  was  sold  considerably  under 
its  value.  A.  afterwards  filed  a  bill  alleging  these  facts,  and  praying  that 
the  deed  of  conveyance  might  be  set  aside  as  fraudulent  and  void : 

Held,  that  the  bill,  as  a  bill  charging  fraud,  was  properly  dismissed. 

Qwere,  whether  A.  might  not  have  maintained  a  bill  to  set  aside  the 
conveyance  as  improvidently  made  and  hastily  executed. 

This  was  an  appeal  against  an  order  of  Lord  Chancellor  Cottenham, 
which  affirmed  a  decree  of  the  Yioe-Chancbllor  of  England. 

Gnrson,  by  his  bill  filed  in  April,  1841,  and  amended  in  the 
following  year,  stated  that  his  paternal  grandfather  *was  entitled,  in  [  *743  ] 
his  lifetime,  to  an  estate  in  fee-simple,  called  Ham,  at  South 
Tawton,  in  the  county  of  Devon,  consisting  of  a  farm-house  and 
eight  acres  of  land,  with  an  unlimited  right  of  common  over  Itton 
Moor,  subject  to  a  mortgage  in  fee  to  George  Pike  Sanders  for  12(M., 
with  interest  at  five  per  cent.,  and  had  devised  the  same  to  John 
Curson  (the  plaintiff's  father),  and  the  heirs  male  of  his  body,  and 
died  in  1817:  the  plaintiff's  father  entered  into  possession,  and  died 
on  the  19th  of  September,  1840,  leaving  the  plaintiff  his  eldest  son  and 
heir  male :  the  plaintiff  could  neither  read  nor  write,  and  depended 
for  the  subsistence  of  himself  and  his  family  on  his  wages  of  Is.  id* 

(1)  Lordb*  Journals,  22nd  June,  1852. 
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CuBsoK  a  day :  the  defendant  occupied  a  farm  adjoining  Ham,  which,  by 
Bbziwortht.  reason  of  its  locality,  was  of  considerable  value  to  him :  the  plaintiff, 
during  the  lifetime  of  his  father,  in  February,  1888,  believing  that 
he  had  a  contingent  interest  in  Ham,  entered  into  a  negotiation  with 
the  defendant  to  dispose  of  the  same  to  him  for  the  sum  of  40L, — the 
defendant,  after  consulting  with  Messrs.  Medland  and  Francis,  his 
solicitors,  declined  to  purchase  the  same,  as  he  was  advised  tha 
plaintiff's  father  could,  if  he  pleased,  dispose  of  it  away  from  the 
appellant,  but  afterwards  consented,  the  plaintiff  being  very  much 
distressed,  to  lend  him  some  money,  and  did  lend  him  several  small 
sums,  amounting  in  the  whole  to  14/. :  the  plaintiff,  on  the  5th  of 
May,  1888,  accompanied  the  defendant  to  the  office  of  Medland  and 
Francis  for  the  purpose,  as  he  believed,  of  executing  a  contract  of 
sale  of  the  said  estate,  and  did  then  put  his  mark  to  a  paper  which 
he  believed  to  be  an  agreement  for  the  sale  of,  or  by  which  he  was 
bound  to  sell,  his  contingent  interest  in  the  estate  to  the  defendant : 
he  afterwards  received  several  small  sums,  making  up  21L  from  the 
defendant,  who  promised  to  pay  him  the  remaining  191.  on  the 
[  *744  ]  death  of  the  plaintiff's  father :  the  plaintiff's  father  *died  on  the 
19th  and  was  buried  on  the  22nd  of  September,  1840,  and  the 
defendant  attended  his  funeral:  on  the  28rd  of  September  the 
defendant  called  at  the  plaintiff's  house  to  get  the  plaintiff  to 
accompany  him  on  the  following  day  to  the  office  of  Medland  and 
Francis  :  the  plaintiff  did  so,  and  there,  on  the  24th  of  September, 
set  his  mark  to  a  paper  which  was  read  over  to  him,  and  which  was 
a  contract  for  the  sale  of  the  said  estate,  the  plaintiff  believing  it 
to  be  in  pursuance  of  the  paper  to  which  he  formerly  set  his  mark, 
as  before  stated.  The  bill  further  alleged  that,  though  the  solicitors 
knew  that  the  plaintiff  had  only  offered  in  his  father's  lifetime  to 
sell  his  contingent  interest  for  40/.,  and  that  his  interest,  which  was 
then  reduced  into  possession,  was  of  greater  value,  did  not  advise 
him  to  employ  any  other  solicitor,  or  suggest  that  he  might  be 
selling  the  estate  at  too  low  a  price,  but  it  was  arranged  that  he 
should  call  again  finally  to  transfer  the  estate  to  defendant  on  the 
drd  of  October,  which  day  was  afterwards  postponed  to  the  10th,  as 
the  arrangements  with  the  mortgagee  had  not  been  finally  com- 
pleted ;  and  on  the  10th  of  October  the  plaintiff  was  taken  to  the 
office  of  Medland  and  Francis,  where  he  was  told  that  126/. 
had  been  paid  to  the  mortgagee,  and  where  he  set  his  mark  to 
a  deed  which  was  previously  sealed,  and  there  received  the  Bom  of 
15/.  10«.,  which  was  what  then  remained  due  of  the  sum  of  40/.  The 
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bill  then  went  on  to  allege  that  the  estate  was  of  the  value  of  6002.;       Corson 
that  the  plaintiff  had  acted  throughout  in  ignorance ;    that  the  BsLwoiiTHT. 
defendant  had,  by  his  representations  made  to  others  as  well  as  to 
the  plaintiff,  induced  the  plaintiff  and  the  other  persons  to  believe 
that  he  had,  in  1888,  entered  into  a  contract  for  the  sale,  from 
which  the  plaintiff  could  not  escape ;  and  it  set  forth  other  circum- 
stances, with  a  view  to  show  that  the  sale  had  been  obtained 
by  misrepresentation  and  fraud.    The  bill,  therefore,  prayed  *that      [  *745  ] 
the  instruments  signed  by  the  plaintiff  on  the  24th  of  September 
and  10th  of  October,  1840,  might  be  declared  fraudulent  and  void, 
and  might  be  delivered  up  to  be  cancelled ;  and  for  an  account,  and 
for  general  relief. 

The  defendant  put  in  answers  to  both  the  bills,  in  which  he 
denied  all  the  allegations  of  fraud. 

Evidence  was  adduced  on  both  sides,  and  the  paper  executed  on 
the  5th  of  May,  1888,  was  shown  to  be  a  common  money-bond,  in 
the  penalty  of  40Z.,  to  secure  repayment  of  202.,  with  interest  at  five 
per  cent.,  on  the  5th  of  November  following.  On  the  part  of  the 
plaintiff,  a  person  named  Yanstone  was  particularly  examined  to 
show,  from  repeated  expressions  used  by  the  defendant,  that  the 
defendant  had,  at  the  time  of  the  death  of  the  plaintiff's  father, 
spoken  of  himself  as  the  person  to  whom  the  estate  was  sold,  or 
"as  good  as  sold."  Contradictory  evidence  was  given  as  to  the 
value  of  the  estate ;  but  the  defendant's  witnesses  themselves  put 
it  at  a  value  considerably  exceeding  that  for  which  he  had 
obtained  it* 

The  cause  was  heard  before  the  Vice-chancellor  of  England  on 
the  14th  of  March,  1844,  when  his  Honour  pronounced  a  decree  dis- 
missing the  bill,  with  costs.  The  case  was  heard  on  appeal  before 
Lord  Chancellor  Cottenham,  who,  on  the  8th  of  November,  1847, 
affirmed  the  decree  of  the  Yice-Chancelloe.  The  present  appeal 
was  then  brought  to  this  House. 

Mr.  BetheU  and  Mr.  WiUeock,  for  the  appellant : 

*  *  If  the  appellant  has  alleged  and  proved  that  he,  being  an  [  746  ] 
ignorant  man,  was  misled  into  making  a  sale  for  a  very  inadequate 
sum,  known  to  be  inadequate  by  those  who  induced  him  to  sell, 
which  undoubtedly  he  has  proved,  he  is  entitled  to  relief.  The 
appellant  does  not  allege,  as  the  Lobd  Chancellor  supposes,  that 
in  1888  he  entered  into  an  absolute  contract  for  a  sale,  but  only 
that  he  did  something  which  bound  him  afterwards  to  sell,  and 
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CuBsoK      *which  did  not  leave  him  a  free  agent  to  deal  with  his  property  as 
Bblwortht.   he  pleased.     This  allegation  is  fully  established  by  the  evidence,  and 

[  *747  ]      there  can  be  no  doubt  whatever  of  the  gross  inadequacy  of  the  price 
given  for  the  estate. 

The  respondent  set  up  in  the  Court  below  a  supposed  diminution 
of  the  value  of  the  property  on  account  of  a  possible  claim  of  dower 
by  the  appellant's  mother ;  but  the  evidence  shows  that  that  matter 
had  been  fully  considered  by  the  solicitors  of  the  respondent  before 
he  was  allowed  to  make  the  purchase,  and  that  both  they  and  he 
knew  that  no  such  claim  was  maintainable.  The  case  is,  therefore, 
one  where  a  most  unfair  advantage,  amounting  to  fraud,  has  been 
taken  of  this  appellant,  and  he  is  consequently  entitled  to  relief  in 
equity. 

Mr.  Shapter,  for  the  respondent : 

*  *  There  was  nothing  fraudulent  in  the  whole  transaction ; 
and  the  appellant  cannot,  because  he  now  believes  that  the  estate  is 
much  more  valuable,  claim  to  have  the  transaction  set  aside  as 
[  *748  ]  fraudulent  and  void.  The  bill  is  improperly  framed,  *and  the  facts 
do  not  show  the  appellant  to  have  any  equity  on  which  to  ask  for 
relief  on  the  ground  of  fraud. 

Jutt^is.      The  Lord  Chancellor: 

This  case  comes  before  your  Lordships  on  an  appeal  against  a 
decision  of  Lord  Cottbnham,  confirming  the  decision  of  the  Vice- 
Chancellor  of  England,  by  which  the  appellant's  bill  had  been 
dismissed  with  costs. 

The  plaintiff  in  the  cause  endeavoured  to  impeach,  upon  the 
ground  of  fraud  and  misconduct  on  the  part  of  the  purchaser,  a 
conveyance  which  he  had  made  of  a  cottage  and  a  small  parcel  of 
land  to  which  he  was  entitled. 

The  case  now  comes  before  your  Lordships  upon  the  merits, 
but  principally  upon  two  allegations ;  one  of  which  is,  that  the 
Lord  Chancellor  misapprehended  the  allegations  and  statements 
in  the  case,  and  the  other  (which  springs  out  of  it),  that  he  mis- 
apprehended the  nature  of  the  allegation  in  regard  to  the  manner 
in  which  the  plaintiff  was  misled;  that  the  Lord  Chancellor 
supposed  the  plaintiff  to  have  alleged  that  in  point  of  fact  he  had 
executed  a  contract  when  he  had  only  executed  a  bond ;  whereas  the 
true  view  of  the  case,  and  that  which  was  alleged  by  the  plaintiff, 
was  not  that  he  had  executed  a  contract,  but  that  he  had  executed 
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a  seeoiity  which  he  thoaght  bound  him  to  sell  the  estate  to  the       Cuicsok 
defendant.  Bklwortht. 

There  was  a  great  deal,  no  doubt,  in  this  case  to  invite  the 
appellant  to  attempt  to  set  aside  the  sale.  The  estate  (a  very  small 
property,  belonging  to  a  very  poor  family)  was  originally  entailed 
upon  the  father  of  the  appellant.  That  property  had  been  mort- 
gaged by  the  father  for  lOOL,  and  at  the  time  when  the  conveyance 
was  ultimately  executed  by  the  son,  251.  had  been  added  to  the  1002. 
for  arrears  of  interest  The  son,  in  his  father's  lifetime,  in  1838, 
had  taken  advice,  it  seems,  upon  his  own  rights,  and  he  believed 
'that  he  himself  had  a  right  to  dispose  of  the  estate  ;  that  as  his  [  ^749  ] 
father  had  not  barred  the  entail,  his  father  was  tenant  for  life  only 
of  the  estate ;  and  that  he,  therefore,  could  dispose  of  the  estate  in 
his  father's  lifetime.  The  case  is  differently  stated  in  the  bill ;  but 
according  to  the  statement  in  the  answer,  and  according  to  the 
probabilities  arising  from  the  evidence  of  the  attorneys,  and  of  the 
documents  in  the  case,  he  offered  his  interest  in  the  estate,  in  his 
Other's  Ufetime,  to  the  defendant,  the  ultimate  purchaser,  for  40Z. 
Belworthy  seems  to  have  gone  to  an  attorney  named  Medland,  and 
to  have  asked  him  whether  Curson  could  at  that  time  dispose 
of  the  property,  and  Curson  went  with  him.  A  conversation 
ensued  upon  the  subject,  and  Belworthy  was  told  by  Medland,  that 
the  appellant  had  not  any  interest  in  the  property.  Medland 
happened  to  have  a  copy  of  the  grandfather's  will  by  him,  and  he 
saw  that  the  father  was  tenant  in  tail,  and  that  although  the  son 
might  succeed  to  the  estate,  yet  that  the  property  was  in  the  dis- 
position of  the  father,  who  could  dispose  of  it  against  the  son  and 
against  all  the  issue.  He  told  Belworthy,  therefore,  that  Curson 
had  not  then  a  saleable  interest.  That  resulted,  according  to  the 
representation  of  the  defendant,  and  according  to  the  documents 
which  were  executed,  in  a  loan  from  Belworthy  to  Curson,  the 
son,  the  father  being  then  alive,  which  loan  was  to  the  amount, 
altogether,  of  20L  That  money  was  advanced  from  time  to  time, 
and  the  two  parties  went  together  to  the  attorney,  when  a  common 
printed  money-bond  was  filled  up  to  secure  202.,  with  interest,  at  a 
short  date.  There  the  transaction  rested.  It  is  perfectly  clear  from 
the  evidence,  that  no  communication  took  place  either  between  the 
man  who  advanced  the  money  and  his  own  attorney,  or  between 
him  and  the  man  to  whom  the  money  was  advanced,  until  the 
death  of  the  father  in  1840,  when  the  transactions  ^occurred  which  [  *760  ] 
I  must  presently  go  into  more  circumstantially. 
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CuBsoH  On  the  22Dd  of  September,  1840,  the  funeral  of  the  father  took 

Bklwo'rthy.  place,  and  Belworthy,  the  purchaser,  was  one  of  the  bearers  at  the 
funeral.  It  is  manifest  that  a  conversation  arose  after  the  funeral 
in  regard  to  this  property.  It  is  very  differently  stated  in  the  bill 
and  in  the  answer ;  but  the  consequence  was,  that  on  the  next  day, 
the  28rd  of  September,  the  purchaser  and  the  seller  went  again  to 
Mr.  Medland's,  and  there  a  contract  was  drawn  up  by  Mr.  Medland 
and  his  partner,  a  clear  and  explicit  contract,  without  any  reference 
whatever  to  the  previous  bond,  and  that  contract  was  afterwards 
executed,  for  the  sale  of  the  property  for  the  sum  of  1602.,  clear,  of 
course,  of  the  mortgage,  which  was  to  be  paid  off ;  and  the  purchaser 
was  to  pay  all  expenses  of  every  sort,  as  well  those  which  fell 
upon  the  purchaser  as  those  which  ought  ordinarily,  without  any 
stipulation  to  the  contrary,  to  fall  on  the  vendor. 

It  is  sworn  distinctly,  that  both  upon  the  first  occasion  and  upon 
this,  the  contract  was  read  over  to  Curson  ;  and  the  attorney  swears 
that  he  was  perfectly  competent  to  understand  it.  He  is  represented 
by  his  own  witnesses  as  a  man  of  weak  mind.  I  think  that  is  not 
borne  out  by  the  evidence  and  by  the  circumstances  of  the  case,  and 
it  is  certainly  contradicted  so  far  as  the  testimony  of  Medland  and 
his  partner  goes,  and  it  is  contradicted  also  by  the  testimony  of 
other  persons,  who  speak  to  Gurson's  general  conduct  and  to  his 
capacity  in  matters  of  business. 

There  the  matter  rested  till  the  10th  of  October,  when  the  convey- 
ance was  executed.  The  conveyance  was  to  have  been  executed  on 
the  8rd  of  October,  but  it  was  put  off  until  the  10th,  and  then 
Curson  and  his  wife  went  with  Belworthy  to  the  attorney.  The 
[  •751  ]  conveyance  was  then  read  *over  in  the  presence  of  Curson,  of  his 
wife,  and  of  Belworthy.  A  discussion  arose  with  reference  to  a  claim 
for  dower,  which  it  had  once  been  supposed  might  be  made  by  the 
plaintiff's  mother;  but  it  was  shown  that  that  claim  could  not  be 
made ;  and  there  being  a  claim  on  the  part  of  Belworthy  for  interest 
on  the  money  which  he  had  advanced  by  way  of  loan,  Gurson's  wife 
said  that  as  there  was  no  claim  of  dower  existing,  Belworthy  had 
made  a  better  bargain  than  he  expected,  and  therefore  she  appealed 
to  him  not  to  charge  interest ;  Belworthy  at  first  declined,  but  at 
length  agreed  to  accede  to  her  request,  and,  accordingly,  interest 
was  not  charged,  and  the  contract  was  completed  by  the  execution  of 
the  conveyance. 

Looking  at  it  in  that  way,  it  is  as  simple  a  transaction  as  ever 
took  place,  and  the  question  for  your  Lordships  to  consider  is,  what 
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wdght  18  to  be  attached  to  the  evidence  which  is  brought  forward  to       cubson 
support  the  charge  made  by  the  appellant  in  his  bill,  that  the  bblwobtht. 
transaction  was  a  fraudulent  one. 

There  were  many  circumstances  here  calculated  naturally,  as  I 
have  already  said,  to  induce  the  appellant  to  challenge  his  convey- 
ance. The  appellant  himself  was  a  labourer,  receiving  about  eight 
or  nine  shillings  a  week.  He  was  an  uneducated  man.  He  could 
neither  read  nor  write ;  and  he  had  a  wife  and  family  to  support 
out  of  his  small  earnings.  He  is  represented  as  a  man  not  of 
ordinary  natural  capacity;  but,  although  that  capacity  had  not 
been  improved  by  education,  he  seems,  according  to  the  evidence 
for  the  respondent,  to  have  understood  what  he  was  about. 

Then  it  is  also  represented  that  he  had  no  attorney.     One  of  the 
attorneys  says  he  conceived  that  he  was  acting  for  both  parties  in 
the  transaction.    That  I  think  is  not  made   *out.     I  think  the      [  *752  ] 
attorney  for  the  purchaser  acted  for  both  parties  without  being 
directly  and  immediately  consulted  and  confided  in  by  the  seller. 

In  addition  to  that,  there  is  a  very  important  circumstance, 
which  no  man  who  reads  this  evidence  can  possibly  fail  to  observe. 
The  estate  was  sold  considerably  under  its  value,  not  at  such  an 
onder-value  as  shocks  the  conscience  (as  has  been  said  in  times 
long  past),  so  that  the  moment  you  hear  it  stated,  it  makes  you 
start  and  say,  ''  This  cannot  have  been  a  fair  transaction ;  "  but  at 
such  an  under-value,  I  admit,  as  might,  with  other  circumstances, 
be  sufficient  to  induce  the  Court  to  set  aside  the  contract,  though 
there  was  no  actual  fraud  proved. 

I  should  have  thought  that  the  true  way  of  bringing  this  case 
forward  originally  would  have  been  this;  that  the  contract  was 
entered  into  improvidently,  and  hastily  carried  into  execution, 
according  to  the  doctrine  laid  down  by  Lord  Kenton,  when  Master 
of  the  Rolls,  in  Evans  v.  Llewellyn  (l).  In  that  case  the  property 
was  sold  at  a  price  greatly  below  its  real  value,  and  under  circum- 
stances in  which  the  seller  seemed  to  be  in  great  haste  to  get  rid  of 
the  burden  of  the  inheritance  which  had  been  suddenly  cast  upon 
him ;  and  looking  at  all  the  circumstances  of  this  case,  I  am  not 
prepared  to  say,  if  it  had  been  brought  forward  in  the  way  I  have 
stated,  what  might  have  been  the  result. 

But  the  case  has  been  put  differently.  It  has  been  brought 
forward  as  a  case  of  absolute  fraud  on  the  part  of  the  purchaser, 
and  that  fraud  is  alleged  in  the  clearest  terms  in  the  bill,  which 

(1)  2Br.  C.  C.  150. 
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CuBsoK      prays  that  the  conveyance  may  be  set  aside  for  fraud;  and  the 
BELwoRTHr.   evidence  in   support  of  that  case  consists  of  statements  which 
are   made    with   a   view    to    show  that  there  was  a  fraudulent 
intention. 

[  '^^^  ]  The  whole  of  the  case,  as  I  understand  it,  is  this ;  that  with 

reference  to  the  original  transactions,  it  was  represented  to  Curaon, 
and  he  was  induced  to  believe,  that  he  had  bound  himself  to  a 
contract  of  sale.  In  order  to  make  out  this  case,  the  allegation  in 
the  bill,  as  I  read  it,  appears  to  me  to  result  in  this ;  that  what 
turns  out  to  be  a  bond  was  represented  to  be  a  contract  of  sale. 
There  is  no  proof  whatever  of  that  allegation.  Belworthy  denies  it 
in  his  answer,  and  it  is  discredited  by  all  that  appears  in  the  evidence. 
There  can  be  no  question  that  the  loan  was  made  upon  the  supposi- 
tion that  the  property  would  probably  come  to  this  man,  because 
nobody  can  suppose  that  Belworthy  would  have  advanced  20Z.  to  a 
labourer  receiving  from  eight  to  ten  shillings  a  week,  if  he  had  not 
looked  to  the  probability  of  the  plaintiff's  succeeding,  at  his  father's 
death,  to  this  property.  Morally  speaking,  I  cannot  doubt  that  in 
advancing  that  money  the  defendant  had  in  view  the  probability  of 
the  plaintiff  ultimately  becoming  possessed  of  this  property,  and 
that  the  connection  which  the  loan  formed  between  him  and  Curson 
might  lead  to  the  result  which  he  desired.  But,  as  I  have  already 
observed,  Belworthy  had  no  intercourse  with  Curson  from  the  very 
day  that  the  bond  was  executed  in  1888,  until  the  death  of  the 
father  in  the  autumn  of  1840.  There  was  no  attempt  to  keep  up 
an  influence  over  him,  but  he  was  left  alone  with  his  friends  to  deal 
as  he  pleased  with  the  property. 

The  bill  having  laid  this  foundation,  and  turned  the  bond  into  a 
contract,  everything  is  referred  to  a  contract  in  the  bill,  and  it 
being  then  pressed  as  a  case  in  which  Curson  believed  himself 
bound  by  a  contract,  and  Belworthy  being  represented  throughout 
the  bill  as  urging  on  Curson  to  sell,  it  is  stated  that  they  go  to  the 
attorney,  and  that  the  plaintiff  executed  the  contract,  which  he 
believed  to  be  simply  in  performance  of  his  previous  obligation  to 

[  •754  ]  sell  the  *e8tat€.  This  could  not  be.  The  contract  is  perfectly 
plain  and  intelligible.  It  is  exceedingly  well  drawn ;  it  is  thoroughly 
explicit ;  there  is  no  ambiguity  in  it ;  and  eveiy  word  of  it  was  read 
over  to  him. 

The  bill  then  goes  on  to  allege  that  the  conveyance  was  executed 
in  pursuance  of  a  contract  alleged  to  have  sprung  from,  and  to  have 
been  founded  upon,  an  original  obhgation  which  was  supposed  to 
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exist,  but  which  never  did  exist  in  fact.  Then  there  is  an  allegation  Gubson 
of  certain  admissions  made  on  the  part  of  Belworthy.  It  is  not  very  belwortht. 
likely  that  he  should  have  made  such  admissions ;  but  the  admis- 
sions are  alleged,  and  in  point  of  fact  are  so  proved  by  the  three 
brothers  of  the  appellant  as  to  lead  to  the  conclusion  that  they  did 
not  follow,  but  that  they  preceded  any  agreement,  which  was  after 
the  death  of  the  father,  to  sell  the  estate. 

Now  the  fact  was  really  this,  according  to  the  statement  in  the 
answer,  and  certainly  according  to  every  probability  in  the  case 
that  Carson  having  gone  over  to  Belworthy  on  the  23rd  of  September, 
a  conversation  took  place  between  them  on  the  subject  of  this 
property.  It  is  sworn  in  the  answer  (though  I  do  not  take  that  as 
evidence)  that  Curson  began  the  conversation  about  Ham,  and  the 
result  was,  that  there  was  a  verbal  agreement  entered  into  at  that 
very  meeting,  on  the  28rd,  to  sell  the  estate  to  Belworthy,  which 
agreemenjb  was  carried  into  effect  on  the  24th  by  all  the  parties 
meeting  at  the  attorney's,  and  executing  a  regular  contract.  Nobody 
would  suppose  that  they  would  go  to  some  distance  to  an  attorney 
to  execute  a  contract  on  the  24th,  unless  there  had  been  some 
previous  treaty.  That  previous  treaty  must  have  taken  place  on  the 
23rd.  They  all  went  over  to  Crediton,  to  the  attorney's,  and  waited 
a  considerable  time,  while  the  contract  was  being  prepared.  The 
contract  was  then  read  over  to  them,  and  was  regularly  ^executed.  [  *^^^  ] 
A  treaty  between  the  parties  must  of  course  have  preceded  it. 

The  conversations  which  are  sworn  to  as  having  occurred  after 
that  communication  between  the  parties,  in  which  Curson  had 
agreed  to  sell  to  Belworthy,  are  perfectly  consistent  with  the  whole 
case,  as  it  appears  to  me,  because  Belworthy  was  then  speaking  to 
the  witnesses  with  reference  to  a  purchase  which  he  had  actually 
made ;  and  the  expression  made  use  of  by  Curson  himself,  which  is 
proved  by  his  own  witnesses,  strongly  corroborates  that  view ; 
because,  on  his  brother's  remonstrating  with  him,  he  says,  *'  It  is 
sold,  or  as  good  as  sold  ;  "  a  remarkable  expression,  easily  under- 
stood when  used  by  a  person  in  that  condition  of  life.  If  these 
conversations  took  place  before  the  verbal  agreement,  it  would  itself 
have  been  an  act  of  folly  on  the  part  of  Belworthy,  of  which  no  man 
can  suppose  he  would  be  guilty,  because  against  all  truth  and 
against  everything  that  appears  in  the  case,  he  would  have  been 
declaring  that  he  had  bought  the  property,  when  in  fact  he  had  not 
bought  it  at  all. 
The  bill,  therefore,  puts  the  case  on  an  untrue  ground  ;  namely, 
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GuBBON      that  of  an  attempt  by  Belworthy,  for  which  there  ia  not  the 
Bblwobtht.  slighteet  foundation,  to  represent  the  bond  as  a  contract  which 
bound  this  man  to  sell  the  property.    It  is  curious  enough  (as  was 
observed  by  the  Vicb-Ghancellob  of  England),  with  reference  to 
what  is  sworn  as  to  the  attempt  to  impress  on  the  different  parties 
what  was  the  operation  of    the   bond,   that    no   man  ventures 
distinctly  to  swear  that  that  impression  was  conveyed  to  his  mind. 
One  thing  which  has  struck  my  mind  very  forcibly  in  this  case 
is,  that  Gurson  himself  was  surrounded  by  his  family.    He  had 
three  brothers,  Andrew,  Thomas,  and  John,  all  assisting  him  with 
[  •^se  ]       their  advice,  and  all,  in  point  *of  fact,  endeavouring  to  persuade 
him  not  to  sell  this  property.     That  one  can  very  easily  under- 
stand.    It  may  readily  be  supposed  that,  small  as  this  property 
was,  it  appeared  to  them  a  crime  to  sell  it,  and  that  they  looked 
with  great  apprehension  and  alarm  at  the  entail  being  cut  off.    The 
brothers,  therefore,  were  persuading  him  not  to  sell  the  property, 
and  out  of  the  advice  they  gave,  arose  a  conversation  in  which  a 
man  named  Yanstone  took  a  considerable  part ;  he  himself,  as  it  ia 
said,  wanting  to  rent  this  estate  from  the  plaintiff.     The  plaintiff 
himself  was  a  married  man,  and  his  wife  seems  to  have  been  an 
active  and  vigilant  woman,  perfectly  competent  to    understand 
business.    When  the  conveyance  was  executed,  she  went  with  her 
husband  to  the  attorney's.      She  interfered  and  insisted  on  a 
reduction  of  the  charges  from  the  purchase-money ;  that  became  a 
matter  of  contest.    The  purchaser  gave  way  at  last,  and  then  she 
made  an  observation  which  showed  that  they  were  aware  it  was  a 
bargain,  for  she  said  to  the  purchaser,  ''  You  have  got  a  better 
bargain  than  you  thought  for ; "   and  therefore  she  asked  that 
something  might  be  struck  off,  which  ultimately  was  done. 

When,  therefore,  your  Lordships  consider  that  this  man  had  the 
assistance  of  his  three  brothers,  all  of  whom  were  most  anxious  (as 
the  evidence  shows)  that  he  should  not  complete  this  sale,  and  had 
also  the  assistance  of  his  wife,  a  shrewd  and  vigilant  woman,  it  is 
perfectly  clear  that  there  is  no  evidence  to  establish  the  charge 
made  in  the  bill.  The  man  was  not  applied  to  for  a  couple  of 
years,  and  during  all  that  time  this  estate,  no  doubt,  formed  the 
constant  subject  of  conversation  in  his  family.  Even  after  his 
father's  death  he  was  vigilant ;  for  it  is  in  evidence  that  in  fact 
Gurson  went  to  the  mortgagee,  and,  before  he  entered  into  the 
contract  for  the  sale  of  the  estate,  he  said  to  Mr.  Medland,  "  What 
[  ♦757 1      shall  we  do  if  the  mortgagee  will  not  *take  his  money?"     Upon 
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which  the  attorney  said,  ''  I  shall  have  no  objection  to  advance  the      Gubson 

money."    So  that  Curson  was  himself  taking  steps  to  facilitate  the  uklwortht. 

completion  of  the  transaction.    I  can  well  account  for  Gurson's 

conduct  by  the  circumstances  in  which  he  was  unhappily  placed. 

This  small  property  devolved  upon  him.    He  owed  20L  to  Mr. 

fielworthy  ;  and  he  uses  it  as  a  badge  of  fraud,  that  no  interest  on 

that  201.  had  been  demanded  from  him  by  Belworthy,  and  he  draws 

an  inference  from  that,  that  the  money  which  he  had  already 

received   was   given   to  him  as  part  of  the  purchase-money.    It 

appears  to  me,  that  there  is  not  the  slightest  foundation  for  that. 

No  man,  I  think,  who  understands  the  nature  of  these  transactions, 

can  doubt  that  the  money  was  advanced  upon  the  probability  of  the 

estate  coming  to  Curson ;  and  there  is  no  doubt  in  my  mind,  that 

it  was  so  advanced  to  him ;  not  from  a  mere  regard  to  this  man,  or 

from  a  desire  to  assist  him,  but  in  the  hope  that  it  might  lead 

thereafter  to  Belworthy's  coming  into  possession  of  the  estate.    In 

those  circumstances  it  is  not  at  all  surprising  that  the  interest 

should  not  have  been   demanded.    Indeed,  I   should   have  been 

sarprised  if  it  had  been  demanded.     How  could  Belworthy  have 

expected  to  get  interest  even  on  202.  from  a  man  whose  weekly 

income  did    not  exceed   eight  or  nine  shillings,  and  who  had  a 

wife  and  family  to  support  ?     The  intention  no  doubt  was,  to  get 

it  paid  out  of  the  estate  if  ultimately  that  estate  should  come  to  this 

man  in  his  lifetime.    I  think  that  is  shown  by  what  took  place  in 

the  attorney's  office ;  for  when  the  subject  was  first  mooted,  the 

attorneys  were  asked  whether  Curson  could  make  a  title,  and  upon 

being  told  that  he  could  not,  Belworthy  refused  to  purchase  at  that 

time.    But  he  advanced  as  a  loan  a  smaller  sum  of  money,  in  the 

hope  that  ultimately  the  estate  would  come  to  this  man,  and  that 

then  the  purchase  could  be  effected. 

Looking  at  the  whole  case,  my  Lords,  my  opinion  is,  that  there  [  758  ] 
18  no  evidence  to  make  out  the  allegation  in  the  bill.  Nothing 
could  be  more  correct  than  the  transactions  as  they  stand  upon  the 
ingtraments  themselves.  The  bond  is  in  the  common  form.  It  is 
filled  up  in  the  regular  way,  and  witnessed.  It  was  read  over  to 
the  man  who  executed  it.  With  a  full  knowledge  of  what  he  was 
doing,  he  received  the  money  which  was  secured  by  the  bond,  and 
he  never  affected  to  deny  the  debt;  but  allowed  it  to  remain 
unquestioned.  Then  the  contract  which  was  entered  into  was  also 
read  over  to  him.  It  begins  by  reciting  that  he  has  now  contracted 
io  Bell,  not  that  he  had  contracted  in  18S8,  to  sell  the  property. 
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GURSOK 

r. 

Bblwortht. 


The  members  of  the  family  were  talking  of  this  contract,  as  is 
apparent  from  the  conversations  which  are  detailed  in  the  evidence. 
This  man  could  not  neglect  a  day's  work,  and  go  over  to  the 
attorney's,  and  enter  into  this  contract  without  it  being  the  subject  of 
conversation  among  his  own  family  and  neighbours ;  but  not  a  word 
of  objection  is  raised,  and  in  sixteen  days  afterwards  the  contract  is 
carried  into  execution  by  a  regular  conveyance. 

The  appellant  is  a  pauper.  The  case  is  certainly  one  of  hard- 
ship upon  him,  for  this  estate  has  been  obtained  for  an  under-valoe 
by  a  man  of  superior  capacity  and  of  higher  position  than  himself, 
who  may  be  considered,  therefore,  as  having  obtained  an  advantage, 
by  securing  to  himself  this  property  from  one  who  was  a  pauper ; 
but  at  the  same  time  it  appears  to  me  that  the  appellant  has  failed 
to  make  out  the  allegations  of  fraud  in  his  bill,  and  therefore  I 
advise  your  Lordships  to  dismiss  this  appeal. 

Decree  and  order  complained  of  ajjinned,  and  appeal 

dismissed, — House  of  Lords'  Journals,  18th  June, 

1852. 
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DIMES  V.  The  GRAND   JUNCTION   CANAL   (No.   1) 

AND  Others. 

(3  H.  L.  C.  759—794.) 

A  public  Company,  which  was  incorporated,  filed  a  bill  in  equity  against 
a  landowner,  in  a  matter  largely  involving  the  interests  of  the  Company. 
The  Lord  Chancellor  had  an  interest  as  a  shareholder  in  the  Company  to 
the  amount  of  several  thousand  pounds,  a  fact  which  was  unknown  to  the 
defendant  in  the  suit.  The  cause  was  heard  before  the  Vice- Chance IXOB, 
who  granted  the  relief  sought  by  the  Company.  The  Lord  Chakoellob, 
on  appeal,  affirmed  the  order  of  the  Yioe-Chakcellor  : 

Held,  that  the  Lord  Chancellor  was  disqualified,  on  the  ground  of 
interest,  from  sitting  as  Judge  in  the  cause,  and  that  his  decree  was 
therefore  voidable,  and  must  consequently  be  reversed. 

Held  also,  that  the  Vice-chancellor  is,  under  the  53  G^.  TTT,  a  24,  a 
Judge  subordinate  to,  but  not  dependent  on,  the  Lord  Chancellor,  and 
that,  consequently,  the  disqualification  of  the  Lord  Ciiancetxor  did  not 
affect  him ;  but  that  his  decree  might  be  made  the  subject  of  appeal  to  this 
House. 

Before  a  decree  made  by  the  Vice-Chancellor  can  be  appealed  against, 
it  is  required  to  be  enrolled.  The  enrolment  is  the  act  of  the  Lord 
Chancellor  : 

Held,  that  the  act  of  enrolment,  though  performed  by  a  Lord  Chanoellor 
disqualified  by  interest  from  adjudicating  in  the  cause,  was  not  affected  by 
his  disqualification,  but  was  valid  for  the  purpose  of  bringing  up  the  appeal 
to  this  House. 

The  respondents  were  created   a  corporation  by  the   Act  88 
Geo.  III.  c.  Ixxx. 
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Joseph  Skidmore,  since  deceased,  was  then  the  owner  in  fee  of  a 
eopjhold  farm  called  Frogmore,  and  a  copyhold  field  called  Bound 
Mead,  holden  of  the  manor  of  Bickmansworth,  *in  the  county  of 
Herts.  Bound  Mead  and  three  fields,  part  of  Frogmore  Farm,  were 
all  in  the  line  of  the  Grand  Juqption  Canal,  and  were  so  described 
in  the  plans  and  books  of  reference.  A  small  part  of  each  of  these 
foar  fields  was,  in  1796,  set  out  as  necessary  for  making  the  canal 
and  towing-path :  four  small  angles  or  comers  of  them  were  thus 
cut  off  from  the  rest  of  Skidmore' s  lands. 

The  respondents,  by  agreement  with  Skidmore,  the  copyholder, 
purchased  these  pieces  of  land,  containing  together  8a.  8r.  17p., 
for  308Z.  10s.,  which  they  paid  him,  and  he  then  executed  a  deed, 
dated  18th  March,  1797,  in  the  form  prescribed  by  the  Act,  for  con- 
veying these  pieces  to  the  respondents,  and  undertook  to  indemnify 
them  against  all  quit-rents,  heriots,  customs,  and  services,  to  be 
claimed  by  the  lord  in  respect  of  the  lands  so  purchased.  The 
respondents,  with  the  concurrence  of  Edward  Fotherley  Whitfield, 
Esq.,  the  then  lord  of  the  manor  of  Bickmansworth,  took  possession 
of  the  strips  and  corners  of  land,  made  the  canal  and  towing-path 
along  them,  and  sold  so  much  of  them  as  was  not  wanted  for  the 
purposes  of  the  canal  to  Mr.  Boodle,  in  trust  for  Earl  Grosvenor, 
and  Mr.  Boodle  was  admitted  on  the  rolls  as  tenant.  Skidmore 
continued  on  the  rolls  as  tenant  of  the  other  lands. 

The  canal  was  completed  and  opened  for  public  traffic  early  in 
1797.  From  that  time  until  the  commencement  of  the  appellant's 
proceedings,  the  respondents  and  their  assigns  had  had  uninter- 
rupted possession  of  these  pieces  of  land. 

Whitfield  died  in  1818,  and  in  1881  the  appellant  became  the 
purchaser  of  the  manor. 

In  May,  1835,  Joseph  Skidmore  died  intestate  as  to  lands  vested 
in  him  as  a  trustee  for  the  respondents,  leaving  Thomas  Emmett 
Skidmore,  then  a  minor,  his  customary  heir. 

Proclamations  were  then  made  in  the  manor  court  for  the  person 
entitled  to  admittance  to  come  in  and  be  admitted  *in  respect  of  the 
lands  forming  part  of  the  canal,  but  no  one  appeared  in  pursuance 
ol  sQch  proclamations.  The  appellant,  as  lord  of  the  manor  of 
Bickmansworth,  then  issued  a  warrant  to  the  bailiff  to  seize  the 
land,  and  brought  an  action  of  ejectment  against  the  respondents ; 
but  on  the  trial  before  the  late  Lord  Chief  Baron  Abinger,  at  the 
Summer  Assizes,  in  1886,  for  Hertfordshire,  he  was  nonsuited,  on 
the  ground  that  the  statutory  assurance  of  the  18th  March,  1797, 
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Dimes  operated  to  vest  the  freehold  and  inheritance  in  fee  of  the  8a.  8r.  17p. 
Thr  Grand  in  the  respondents.  Liberty  was,  however,  given  to  the  appellant 
"^  Canal ^  to  move  the  Court  of  King's  Bench  to  set  aside  the  nonsuit,  and 
enter  a  verdict  in  his  favour.  He  accordingly  obtained  a  rale  nisi 
for  this  purpose  in  November,  188^  and,  on  argument,  this  rule  was 
made  absolute  on  the  7th  June,  1888,  on  the  ground  that  the  respon- 
dents had  acquired  an  equitable  estate  only  in  the  land  as  copyhold. 

The  appellant  having  obtained  possession  under  a  writ  of  posses- 
sion, placed  a  bar  across  the  canal,  and  threw  a  large  quantity  of 
bricks  into  the  canal  to  prevent  the  passage  of  barges ;  and  on  the 
14th  June,  1888,  threatened  wholly  to  stop  the  navigation,  unless 
the  respondents  immediately  paid  him  5,0002. ;  and  on  the  18th 
June,  1888,  increased  his  demand  to  5,500Z. 

The  respondents,  on  the  18th  June,  1888,  filed  their  original  bill 
in  this  suit  against  the  appellant,  and  also  against  the  respondent 
Skidmore,  seeking  admission  to  this  part  of  their  canal  and  towing- 
path,  as  copyhold,  and  praying  an  injunction  against  the  appellant's 
interference  with  the  navigation.  This  injunction  was,  on  the  same 
day,  applied  for  ex  parte,  and  was  granted  by  the  late  Yicb- 
Chancellor  of  England  for  a  few  days,  with  liberty  to  give  the 
appellant  notice  of  motion  for  continuing  the  injunction.  This 
notice  was  given,  and,  after  full  argument,  his  Honour,  on  the 
[  •762  ]  26th  July,  1888,  made  an  order,  continuing  *till  further  order  the 
injunction,  on  the  terms  of  the  respondents  paying  1,0502.  into  Court 
as  a  security  for  the  fine  to  become  due  on  the  admittance  of  the 
respondent  Skidmore.     This  sum  was  accordingly  paid  into  Court. 

The  appellant,  in  December,  1888,  moved  before  the  then  Lord 
Chancellor  Cottenham  to  discharge  the  order  of  the  26th  July 
preceding;  and  his  Lordship,  on  the  15th  December,  varied  that 
order,  by  directing  that  the  1,050Z.  should  be  a  security  for  the  fine 
on  the  admittance  of  any  copyhold  tenant  the  Court  might  be  of 
opinion  ought  to  be  admitted,  and,  by  his  Lordship's  direction,  to 
prevent  the  course  of  the  canal  from  being  changed,  the  respondents 
undertook  that  the  fine  should  be  according  to  the  then  present 
value  of  the  property.  The  injunction  accordingly  issued  on  the 
6th  July,  1889. 

The  bill  was  amended  in  the  year  1840,  and  again  in  April,  1841 ; 
before  which  latter  amendment,  Boham  had  given  notice  that  the 
appellant  was  a  mortgagee  in  possession,  under  a  mortgage  from 
one  William  Windale,  and  was  overpaid  by  his  receipt  of  rents  and 
profits,  and  had  made  some  agreement  for  the  purchase  of  the  equity 
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of  redemption,  and  was  largely  indebted  to  Boham,  or  to  Martin,  as 
owner,  under  Windale's  will,  of  the  eqaity  of  redemption  of  the  manor. 
The  respondents,  accordingly,  in  June,  1841,  re-amended  their 
bill,  and  made  the  respondents,  Boham  and  Martin,  defendants. 
The  appellant,  by  his  answer  to  the  re-amended  bill,  alleged  that  he 
had,  in  November,  1841,  obtained  an  order  of  the  Court  of  Chancery, 
foreclosing  Boham  and  Martin's  equity  of  redemption. 

The  appellant  brought  an  action  against  the  respondents  for 
mesne  profits,  and  a  special  verdict  was  taken  at  the  trial,  on  the 
argument  of  which  the  Court  of  Queen's  Bench  (81st  May,  1844) 
decided  against  the  appellant,  on  the  Aground  that  the  respondent 
Skidmore,  being  an  infant,  was  within  the  protection  of  the  Act  of 
Parliament,  1  Will.  IV.  c.  65.  This  Act  having  received  a  different 
construction  in  the  Court  of  Exchequer,  in  the  case  of  a  married 
womAD  (1),  the  appellant  brought  a  writ  of  error  in  the  Court  of 
Exchequer  Chamber,  and  the  judgment  of  the  Court  of  Queen's 
Bench  was  there  reversed  (2). 

No  further  proceedings  were  taken  at  law,  but  the  suit  (which 
had  been  from  time  to  time  ordered  by  the  Vice-chancellor  of 
Enoland  to  stand  over,  that  the  result  at  law  might  be  known) 
was  brought  to  a  hearing  before  his  Honour,  who,  on  the  16th 
November,  1846,  made  a  decree,  by  which  it  was  declared  that 
the  respondent  T.  E.  Skidmore,  as  customary  heir  of  J.  Skidmore, 
ought  to  be  admitted  tenant  to  the  copyhold  premises  in  ques- 
tion in  the  cause,  and  that  when  admitted  he  should  hold  the 
premises  as  a  trustee  for  the  respondents;  and  it  was  declared 
that  they  ought  to  pay  the  fine  and  fees  on  such  admission :  it 
was  referred  to  the  Master  to  ascertain  and  settle  the  amount 
of  the  fine  and  fees,  having  regard  to  the  custom  of  the  manor 
of  Bickmansworth ;  and  on  payment  or  tendering  of  what  should 
be  certified  by  the  Master  as  a  proper  fine  and  proper  fees,  it 
was  ordered  that  Skidmore  should  be  admitted  tenant  of  the 
eaid  copyhold  premises  accordingly ;  and  it  was  ordered  that 
the  respondents'  bill  should  be  dismissed  as  against  Boham  and 
Martin,  and  that  the  appellant  should  pay  to  the  respondents  their 
costs,  and  also  what  they  should  have  paid  to  Skidmore,  Boham, 
and  Martin  in  respect  of  their  taxed  costs,  with  usual  directions 
for  the  production  of  documents  and  examination  of  parties :  and 
it  was  ordered  that  the  injunction  issued  in  the  cause  pursuant  to 

(1)  Doe  d.  Twining  y.   MuscoU,  67  (2)  72  R  B.  342  (9  a  B.  469). 

B.  B  484  (12  M/ft  W.  832). 
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Dimes  the  order  dated  the  18th  June,  1888,  ^and  continued  by  orders 
Thk  Grand  dated  the  26tb  July,  1838,  and  the  15th  December,  1838,  shonld  be 
^  Canal^  made  perpetual ;  and  any  of  the  parties  were  to  be  at  liberty  to 
[  *764  ]      Apply  to  th^  Court,  as  there  should  be  occasion. 

The  appellant  then  presented  a  petition  of  rehearing.  The  cause 
was  set  down  for  rehearing  before  the  late  Lord  Chancellor 
Cottenham,  who,  on  the  27th  January,  1848,  after  argument,  and 
time  taken  to  consider,  affirmed  the  decree  of  the  Vice-Chancbllob 
OF  England  (l). 

Shortly  after  this  order,  the  decree  was  carried  in  before  the 
Master,  together  with  states  of  facts  as  to  the  custom  of  the  manor, 
and  the  amount  of  the  fine  and  fees  to  become  due  on  Skidmore's 
admittance.  The  Master,  on  the  9th  July,  1850,  reported  that  the 
fine  and  fees  payable  on  the  admission  of  Skidmore  would  amount 
to  8972.  12s.  Ad.,  and  appointed  a  time  and  place  for  the  payment 
thereof.  The  appellant  failed  to  attend  at  the  time  and  place 
appointed  to  receive  the  fine  and  fees  thus  ordered  to  be  paid. 

The  appellant,  as  he  alleged,  had  then  discovered  that  the  Lord 
Chancellor,  Lord  Cottenham,  was,  and  for  more  than  ten  years  had 
been,  a  holder,  partly  in  his  own  right,  and  partly  as  a  trustee  for 
other  persons,  of  ninety-two  shares  in  the  Company;  and  therefore, 
on  the  24th  February,  1849,  gave  the  respondents  notice  of  a  motion 
on  his  behalf  to  discharge  the  order  of  the  27th  February,  1848, 
and  for  an  order  on  some  minor  points,  including  liberty  to  amend 
his  petition  of  rehearing,  and  that  his  petition,  when  amended, 
might  be  restored  to  the  Lobd  Chancellob's  paper  of  rehearings 
and  appeals,  and  that  proper  directions  might  be  given  by  the 
Court  of  Chancery  by  issuing  a  commission,  or  otherwise  as  might 
be  necessary,  for  the  hearing  and  determination  of  his  petition 
[  *76o  ]  before  the  Master  of  the  ^Bolls,  assisted  by  two  Judges  of  her 
Majesty's  Courts  of  Common  Law  at  Westminster. 

This  motion  was,  by  desire  of  the  late  Lobd  Chancbllob,  heard 
before  the  then  Mastbb  of  thb  Bolls,  who,  after  taking  time  for 
consideration,  on  the  28rd  May,  1849,  stated  that  his  advice  to  the 
Lobd  Chancbllob  was  to  refuse  the  motion  with  costs,  and,  at  the 
same  time,  gave  his  reasons  at  large  for  this  advice  (2). 

The  appellant  then  gave  notices  to  the  respondents,  and  to 
bargemen  navigating  the  part  of  the  canal  through  the  copy- 
hold land  in  question,  that  he  should  treat  all  persons  engaged  in 
the  navigation  as  trespassers;  and  on  the  26th  May,  1849,  he 
(1)  17  L.  J.  Oh.  206.  (2)  12  Beay«  63. 
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eommenced  fifteen  actions  of  trespass.     These  proceedings  were       Dimes 

met,  on  the  part  of  the  respondents,  by  a  notice  of  motion,  dated    tue  Gbakd 

the  -iSth  May,  1849,  to  commit  the  appellant  for  a  breach  of  the     •'cInIT 

injanction  issued  on  the  6th  July,  1839,  and  made  perpetual  by 

the  decree  of  the  16th  November,  1846  ;  and  for  a  fresh  injunction 

to  issue,  restraining  the  appellant,  his  attorneys  and  agents,  from 

all  proceedings  in  his  fifteen  actions  of  trespass,  or  any  of  them, 

and  from  commencing  or  prosecuting  any  other  action  or  actions 

or  proceedings  at  law  against  the  proprietors,  or  any  other  person 

or  persons,  in  relation  to  the  copyhold  premises  mentioned  in  the 

decree.    On  the  30th  May,  1849,  the  appellant  gave  a  cross-notice  of 

motion  to  take  the  Company's  bill  off  the  file.     These  motions  were 

made  (in  accordance  with  the  notices  given  to  the  respective  parties) 

before  the  late  Yice-Chancellor  of  England  on  the  2nd  June,  1849, 

when  his  Honour  refused   the  appellant's  motion,  and  likewise 

declined   to   commit  the  appellant,   but   granted   the   injunction 

sought  by  the  Company's  motion  (1).     This  injunction  issued  on 

the  5th  June,  1849. 

On  the  30th  November,  1849,  the  appellant  placed  a  *chain  across  [  •^es  ] 
the  canal,  and  dug  a  deep  trench  across  the  towing-path,  and 
impeded  the  navigation,  and  wrote  two  letters  to  the  solicitors  of 
the  proprietors,  explaining  his  conduct  as  an  exercise  of  his  legal 
rights,  and  asserting  his  determination  to  continue  to  impede  the 
navigation  of  what  he  called  his  own  canal.  On  the  10th  December, 
1849,  the  late  Yicb-Chancellob  of  England,  on  the  motion  of  the 
Company  (of  which  notice  had  been  given  on  the  3rd  December), 
ordered  the  appellant  to  stand  committed  to  the  custody  of  the 
keeper  of  the  Queen's  Prison  till  further  order,  for  his  contempt  in 
disobeying  the  writ  of  injunction  of  the  6th  July,  1839. 

In  pursuance  of  this  order,  the  usual  warrant  was,  on  the 
nth  January,  1860,  made  out  by  the  officer  of  the  Court,  and 
signed  by  the  then  Lord  Chancellor,  authorizing  the  tipstaff  of 
the  Court  to  arrest  the  appellant,  and  convey  him  to  the  Queen's 
Prison,  there  to  remain  till  further  order ;  the  tipstaff  accordingly 
arrested  the  appellant,  and  conveyed  him  to  the  Queen's  Prison. 

The  appellant,  on  the  28th  January,  1850,  gave  notice  of  a  motion 
to  discharge  the  Vicb-Chancbllor's  order  of  the  10th  December, 
1849,  and  seeking  to  have  his  notice  of  motion  of  the  24th  February, 
1849,  finally  disposed  of,  and  that  an  order  might  be  made  pursuant 
to  the  terms  thereof ;  or  that  the  Vicb-Changbllor's  order  of  the 

(1)  17  Sim.  38. 
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2nd  June,  1849,  refusing  the  appellant's  motion,  might  be  dis- 
charged ;  or  that  the  Company's  bill  might  be  taken  off  the  file, 
with  costs,  to  be  paid  by  the  respondents  ;  or  that  all  farther  pro- 
ceedings might  be  stayed.  The  then  Lord  Chakcbllor  having 
requested  the  assistance  of  the  then  Master  of  the  Bolls,  this 
motion  was  made  before  their  Lordships,  and  fully  argued  by  the 
appellant's  counsel  on  the  4th  and  6th  February,  1850.  Without 
hearing  the  other  side,  the  Master  of  the  Bolls  repeated  and 
adhered  to  *the  advice  he  had  given  to  the  Lord  Chancellor  in 
May,  1849 ;  and,  in  conformity  with  his  Lordship's  advice,  orders 
of  the  Court  were  made  by  the  Lord  Chancellor,  refusing  with 
costs  the  appellant's  motion  under  his  notice  of  the  24th  February, 
1849,  and  his  motion  under  the  notice  of  the  28th  January,  1850  (i). 

On  the  26th  July,  1850,  the  appellant  was  released  from  custody 
by  Lord  Chancellor  Truro,  the  Company  consenting,  and  the 
appellant  undertaking  not  again  to  violate  the  injunction  (2). 

The  appellant  brought  the  present  appeal  against  the  decree  of 
the  16th  November,  1846,  and  the  nine  several  orders  of  the  Court 
of  Chancery,  dated  respectively  the  18th  June,  the  26th  July,  and 
the  loth  December,  1888 ;  the  27th  January,  1848 ;  the  2nd  and 
8rd  June,  and  the  10th  December,  1849 ;  and  the  4th  and  6th 
February,  1850. 

The  House  desired  that  in  the  first  instance  the  question  of  the 
competency  of  Lord  Chancellor  Cottenham  to  hear  and  decide  the 
case  should  be  discussed. 

The  Solicitor-General  and  Mr.  Smythies  (Mr.  Selwyn  was  with 
them),  for  the  appellant : 
There  is  no  doubt  of  the  fact,  that  at  the  time  of  filing  this  bill. 
Lord  Chancellor  Cottenham  was  the  holder  of  shares  in  this 
Company  :  that  fact  rendered  bim  incompetent  to  hear  and  decide 
the  suit,  and  his  incompetency  affected  the  Vice-Chancellor,  who 
was  his  deputy.  There  was  therefore  no  valid  jurisdiction  in  this 
case,  and  the  whole  proceedings  in  Chancery  were  incompetent 
and  void.     *     *     ♦ 

Mr.  Stuart  and  Mr.  Bethell,  for  the  respondents.    ♦     ♦     * 
The  Solicitor-General,  in  reply. 

[The  principal  cases  and  authorities  cited  by  counsel  are  referred 
to  in  the  following  opinions  and  judgments  :] 

(1)  2  Mac  &  a.  285.  (2)  3  Mao.  &  G.  4. 
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The  Lord  Chancellor  proposed  the  following  questions  for  the        Dimrs 

consideration  of  the  Judges  :  Xhe  Grand 

,..,-._  .   , ,.  1     T    .  ...  1  Junction 

"A  pnbhc  Company  established  for  constructing  a  canal  was       canal. 

incorporated,  and  bought  some  land  for  the  purpose  of  making  the       [  ^^^  ] 

canal;    a  person  claiming  adversely  an  interest  in   such    land 

recovered  the  property  by  ejectment.     The  corporation  then  filed  a 

bill  against  the  claimant,  and  to  have  their  title  confirmed.     The 

Lord  Chancbllob  had  an  interest  as  a  shareholder  in  the  Company 

to  the  amount  of  several  thousand  pounds,  which  was  unknown  to 

the  defendant;    and    he    (the    Lobd    Chancellor)    granted   the 

injanction  and  the  relief  sought. 

"Was  this  a  case  in  which  the  order  and  decree  of  the  Lord 
Chancellor  were  void  on  account  of  his  interest,  and  of  his  having 
decided  in  his  own  cause  ? 

''A  public  Company  established  for  constructing  a  canal  was 
incorporated,  and  bought  some  land  for  the  purpose  of  making 
a  canal ;  a  person  claiming  adversely  an  interest  in  such  land 
recovered  the  property  by  ejectment.  The  corporation  then  filed  a 
bill  against  the  claimant,  and  to  have  their  title  confirmed. 

"The  Vicb-Chancbllor,  whose  authority  is  derived  under 
53  Geo.  III.  c.  24,  granted  an  injunction,  and  the  relief  prayed ; 
and  the  Lord  Chancellor,  who  had  an  interest  as  a  shareholder  in 
tbe  Company  to  the  amount  of  several  thousand  pounds,  which  was 
unknown  to  the  defendant,  upon  an  appeal  by  the  defendant,  affirmed 
the  orders  made  by  the  Vice-chancellor.  The  orders  were  then  en- 
rolled, some  upon  the  application  of  the  defendant,  and  others  upon  the 
application  of  the  plaintiff,  by  the  order  of  the  Lord  Chancellor. 

1.  "  Were  the  orders  of  the  Vicb-Chancbllor  void  on  account  of 
tbe  interest  of  the  Lord  Chancellor  ? 

2.  "  Were  the  orders  of  the  Lord  Chancellor  void  on  *account       [  •tss  ] 
of  his  interest,  and  of  his  having  decided  in  his  own  cause  ?  " 

Mr.  Baron  Parks  : 

In  answer  to  the  first  question  proposed  by  your  Lordships,  I 
have  to  state  the  unanimous  opinion  of  the  Judges,  that,  in  the 
ease  suggested,  the  order  or  decree  of  the  Lord  Chancellor  was 
not  absolutely  void,  on  account  of  his  interest,  but  voidable  only. 

If  this  bad  been  a  proceeding  in  an  inferior  Court,  one  to  which 
a  prohibition  might  go  from  a  Court  in  Westminster  Hall,  such  a 
prohibition  would  be  granted,  pending  the  proceedings,  upon  an 
allegation  that  the  presiding  Judge  of  the  Court  was  interested  in 
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the  suit :  whether  a  prohibition  could  go  to  the  Court  of  Chancery, 
it  is  unnecessary  to  consider. 

If  no  prohibition  should  be  applied  for,  and  in  cases  where  it 
could  not  be  granted,  the  proper  mode  of  taking  the  objection  to 
the  interest  of  the  Judge  would  be,  in  courts  of  common  law,  by 
bringing  a  writ  of  error,  for  error  in  fact,  and  assigning  that  interest 
as  cause  of  error. 

The  former  course  was  stated  to  be  proper  in  the  case  of  Brooks 
V.  Earl  of  Rivers  (i),  it  being  suggested  that  the  Earl  of  Derby, 
who  was  Chamberlain  of  Chester,  had  an  interest  in  the  suit ;  and 
the  Court  held  that,  where  the  Judge  had  an  interest,  neither  he 
nor  his  deputy  can  determine  a  cause  or  sit  in  Court ;  and  if  he 
does,  a  prohibition  lies. 

The  latter  course  was  adopted  in  the  case  of  Th£  Company  of 
Mercers  and  Ironmongers  of  Chester  v.  Bowkei'{2),  where  it  was 
assigned  for  error  in  fact,  on  the  record  of  a  judgment  for  the 
Company  of  Mercers  in  the  Mayor's  Court  at  Chester,  that  after 
verdict,  and  before  judgment,  *one  of  the  Company  of  Mercers 
became  mayor ;  and  for  that  reason  the  judgment  was  reversed  in 
the  Court  of  Quarter  Sessions,  and  that  judgment  of  reversal 
affirmed  in  the  King's  Bench. 

In  neither  of  these  cases  was  the  judgment  held  to  be  absolutely 
void.  Till  prohibition  had  been  granted  in  one  case,  or  judgment 
reversed  in  the  other,  we  think  that  the  proceedings  were  valid,  and 
the  persons  acting  under  the  authority  of  the  Court  would  not  be 
liable  to  be  treated  as  trespassers. 

The  many  cases  in  which  the  Court  of  King's  Bench  has  interfered 
(and  may  have  gone  to  a  great  length),  where  interested  parties 
have  acted  as  magistrates,  and  quashed  the  orders  made  by  the 
Court  of  which  they  formed  part,  afford  an  analogy. 

None  of  these  orders  is  absolutely  void ;  it  would  create  great 
confusion  and  inconvenience  if  it  was.  The  objection  might  be  one 
of  which  the  parties  acting  under  these  orders  might  be  totally 
ignorant  till  the  moment  of  the  trial  of  an  action  of  trespass  for 
the  act  done;  but  these  orders  may  be  quashed  after  being 
removed  by  certiorari,  and  the  Court  shall  do  complete  justice  in 
that  respect. 

We  think  that  the  order  of  the  Chancellor  is  not  void ;  but  we 
are  of  opinion,  that  as  he  had  such  an  interest  which  would  have 
disqualified  a  witness  under  the  old  law,  he  was  disqualified  as  a 
(1)  Hardr.  603.  (2)  1  Stra.  639. 


TOL.  LZxxTm.]  1862.    H.  L.    3  H.  L.  C.  786—788.  839 

Jadge ;  that  it  was  a  voidable  order,  and  might  be  questioned  and        dimes 
set  aside  by  appeal  or  some  application  to  the  Court  of  Chancery,  if    the  Orand 
a  prohibition  would  not  lie.  ^""c^l^ 

As  to  the  second  question,  we  are  of  opinion  that  the  Vicb- 
Chamcbllob,  under  53  Geo.  III.  c.  24,  is  not  the  mere  deputy  of 
the  Ghancbllob.  We  agree  that  the  interest  of  the  ^principal  [  *787  ] 
affects  the  deputy,  on  the  rule  adopted  in  Wood  v.  Corporation  of 
Ijmdon  (1 )  and  Brooks  v.  Earl  of  Rivers  (2) ;  but  we  think  that  the 
Yice-Chancbllob  is  not  a  deputy,  but  has  independent  jurisdiction 
to  make  decrees,  subject  to  the  power  of  the  Ghancbllob,  to  be 
reversed,  discharged,  or  altered  by  the  Ghancbllob. 

We  think  this  is  to  be  deduced  from  the  language  of  the  statute. 
By  the  second  section  the  Vice-Ghangbllob  has  full  power  to  hear 
and  determine  all  matters,  causes,  and  things  depending  in  the 
Court  of  Chancery,  and  all  decrees,  orders,  and  acts  of  such  Yice- 
CHANCELiiOB  80  made  or  done  shall  be  deemed  to  be  orders  and  acts 
of  the  Court  of  Chancery,  and  shall  have  force  and  validity,  and  be 
executed,  subject,  nevertheless,  in  every  case,  to  be  reversed,  dis- 
charged, altered,  or  allowed ;  and  no  decree  shall  be  enrolled  until 
signed  by  the  Lobd  Ghancbllob. 

If  the  decrees  or  orders  are  not  reversed  by  the  Lobd  Ghancbllob, 
they,  in  our  opinion,  are  obligatory,  and  are  in  no  way  affected  by 
the  disqualification  of  the  Lobd  Ghancbllob. 

But  in  order  to  appeal  against  them  to  the  House  of  Lords,  they 
must  be  enrolled  ;  and  enrolment  cannot  be  made  without  the 
LoBD  Chancbllob's  signature. 

In  giving  that  signature  the  Ghancbllob  has  a  discretion  which 
he  may  exercise. 

But  he  may  be  applied  to  for  that  purpose,  and  if  he  gives  his 
signature,  his  interest  affords  no  objection  to  its  validity. 

For  this  is  a  case  of  necessity,  and  where  that  occurs  the 
objection  of  interest  cannot  prevail.  Of  this  the  case  in  the  Year 
Book  (3)  is  an  instance,  where  it  was  held  that  it  was  no  objection 
to  the  jurisdiction  of  the  Common  Pleas  that  an  action  was  brought 
against  all  the  Judges  of  the  Common  *Fleas,  in  a  case  in  doubt  (4)  [  ^^^^  ] 
which  could  only  be  brought  in  that  Court. 

We  therefore  answer  the  second  question  by  saying,  that  the 

(1)  12  Mod.  669,  686  tt  $eq.  «  debt,"  bat  all  that  counsel  (not  the 

(2)  Hardr.  503.  Court)  says  in  the  Tear  Book  is  *  *  I  put 

(3)  Year  Book,  8  Hen.  YI.  19 ;  2  the  case  of  a  writ  brought  against  all 
Boll.  Abr.  93.  the  j  udges  of  the  Common  Bench,  shall 

(4)  Sic:  apparently  we  sboold  read  they  not  be  their  own  judges?" — F.  P. 
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orders  of  the  Vicb-Chancellor  are  neither  void  nor  voidable  on 
account  of  the  interest  of  the  Lord  Chancellor. 

That  the  orders  of  the  Lord  Chancellor  are  not  void,  but  void- 
able, and  his  signature  to  the  order  for  the  purpose  of  the  enrol- 
ment is  neither  void  nor  voidable. 


[  -TSS  ] 


The  Lord  Chancellor  : 

This  is  an  appeal  against  the  judgment  of  the  late  Lord  Chancellor 
CoTTENHAM,  which  judgment  simply  aflSrmed  certain  decrees  pre- 
viously made  by  the  Yice-Chancellor.  The  effect  of  the  opinion 
which  your  Lordships  have  just  heard  (though  I  do  not  propose  to 
advise  your  Lordships  now  to  decide  the  point)  is,  that  the  interest 
of  the  Lord  Chancellor  in  the  subject-matter  of  the  suit  dis- 
qualified him  from  deciding  upon  it.  In  ordinary  cases,  an  appeal 
to  this  House  would  be  a  proper  proceeding  to  set  aside  the  Lord 
Chancellor*s  decree.  If  the  case  in  the  Court  below  had  stood 
simply  on  the  judgment  of  the  Lord  Chancellor,  your  Lordships, 
if  you  adopted  the  opinions  of  the  learned  Judges,  would  have  been 
called  on  to  make  an  order  which  would  reverse  everything  that  had 
been  done  in  the  Court  below.  But  as  the  Vice-Chancellor  here 
made  a  decree,  which  was  merely  aflSrmed  by  the  Lord  Chancbltx>r, 
the  removal  of  the  Lord  Chancellor's  affirmance,  according  to  the 
opinion  we  have  just  heard,  would  not  affect  that  decree,  and  the 
reversal  of  the  order  of  affirmance  would  simply  leave  the  order  of 
the  Yice-Chancellor  standing,  as  if  the  Lord  Chancellor  had  never 
taken  part  in  the  proceedings  of  the  Court  below.  Now,  as  the 
suitor  has  a  right  to  come  directly  from  the  Yicb-Chancellor  to 
your  Lordships'  House,  the  appeal  here  *would  stand  correctly 
before  the  House  as  an  appeal,  not  only  against  the  affirmance, — 
which  may  be  considered,  for  the  purpose  of  observation,  as  void, 
on  account  of  the  Lord  Chancellob's  interest, — but  as  an  appeal 
on  the  merits  against  the  decision  of  the  Yice-Chancellob,  and,  as 
such,  proper  to  be  heard  at  your  Lordships'  Bar. 

I  understand  the  opinion  of  the  Judges  to  be,  that  the  interest  of 
the  LoBD  Chancellor  was  such  as  disqualified  him  from  judging  in 
the  cause,  and  I  must  therefore  infer  that,  in  their  opinion,  there 
was  no  such  absolute  necessity  for  his  adjudication  as,  upon  the 
ground  set  forth  in  some  of  the  cases,  might  be  deemed  to  render 
his  decision  effectual.  As  I  entirely  concur  in  the  opinion  of  the 
learned  Judges  on  the  second  point ;  namely,  that  the  decision  of 
the  Yice-Chancellor  cannot  be  affected  by  any  interest  existing  in 
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the  Lord  Chancellor,  althoagh  the  latter  acted  in  the  matter ;  and 
as  I  think  that  the  reversal  of  his  decree  cannot  affect  that  of  the 
Vice-Ghancbllor,  which  may  stand  alone,  I  propose  that,  without 
at  this  moment  affirming  or  disaffirming  any  part  of  the  proceedings 
of  the  Court  below,  on  the  ground  stated  in  the  valuable  opinion  we 
have  just  received,  your  Lordships  should  proceed  to  hear  the 
decree  of  the  Yice-Chancbllor  discussed  upon  the  merits  on 
Monday  next. 

Lord  Brougham  : 

I  quite  agree  with  my  noble  and  learned  friend,  that  it  is 
unnecessary  for  us  now  to  give  an  opinion  on  the  matter  of  the 
Lord  Chancellor's  disqualification  to  hear  this  case.  I  have  no 
hesitation  in  saying  that  my  opinion  is,  upon  the  second  point,  very 
clear  indeed,  and  it  agrees  with  the  opinion  of  the  learned  Judges. 
There  is  quite  enough  ^before  the  House,  not  only  to  authorize  us, 
but  to  call  upon  us  to  go  on  with  the  case,  and  to  hear  it  on  the 
question  of  equity  raised  in  it. 

Adjourned. 

The  argument  of  the  Vice-Chancbllor's  decree  was  accordingly 
heard,  and  at  its  conclusion, — 

The  Lord  Chancellor  said : 

In  reference  to  the  question  upon  which  her  Majesty's  Judges,  a 
few  days  since,  gave  their  opinion,  at  the  desire  of  this  House,  the 
effect  of  that  opinion,  in  which  I  for  one  entirely  concur,  is,  that 
having  regard  to  the  interest  which  the  late  Lord  Chancellor  had 
in  the  Grand  Junction  Canal  Company,  his  decision  must  be 
deemed  to  be  voidable,  and  that  an  appeal  to  this  House  must  be 
considered,  as  a  proceeding  in  a  court  of  equity,  the  proper  step  to 
be  taken  to  avoid  such  a  decree.  Adopting  the  opinion  of  the 
learned  Judges  in  that  respect,  it  will  be  proper  to  declare  that  the 
orders  and  decrees  appealed  against,  so  far  as  they  were  made  by 
the  late  Lord  Chancellor,  shall  be  reversed.  Upon  that,  my  noble 
and  learned  friends  and  myself  entirely  agree. 

Upon  the  other  question,  upon  which  I  never  entertained  any 
doubt,  namely,  whether  the  decrees  and  orders  of  the  Vice- 
Chancbllor  could  be  affected  by  the  circumstance  that  the  Lord 
Chancellor  who  affirmed  them  had  an  interest  in  the  subject- 
matter  of  the  suit,  the  learned  Judges  have  given  the  House  a  very 
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Dimes  clear  opinion,  and  in  that  opinion  I  entirely  concur;  it  is  that 
The  Grand  which  I  always  entertained.  It  is  impossible  to  represent,  upon  the 
''canal^  statutable  authority  given  to  the  Vicb-Chancellor,  that  he  is  in  the 
situation  of  a  mere  deputy,  so  as  to  fall  within  the  cases  referred  to, 
[  '791  ]  or  to  say  that  therefore  any  order  or  decree  made  by  him  *would  be 
void  or  voidable,  in  case  the  Lord  Chancellor  himself  had  an 
interest  in  the  matter  of  the  suit.  There  is  no  warrant  for  such  an 
opinion  in  the  words  of  the  statute,  and  I  cannot  conceive  anything 
more  mischievous  or  absurd  than  to  suppose  that  an  order  or  decree 
made  by  one  of  the  Vice-chancellors  should  be  void  in  a  case 
where  the  Lord  Chancellor  did  not  interfere  judicially,  merely 
because  the  Lord  Chancellor  himself  had  an  interest  in  the  subject 
of  the  suit.  Lord  Cottenham  thought  so  differently  upon  that 
point,  that  he  called  in  one  of  the  Judges  of  the  Court ;  that  Judge, 
no  doubt,  possessing  in  some  measure  an  original  jurisdiction,  but 
still  an  inferior  Judge — he  called  that  Judge  in  to  his  assistance,  to 
advise  him  upon  the  very  point  now  being  decided  by  your  Lord- 
ships. I  apprehend  that  these  decrees  of  the  Yice-Chancellor  are 
good  as  far  as  they  can  be  maintained  consistently  with  the  rales  of 
equity  ;  and  if  your  Lordships  should  be  of  opinion  that  the  case  is 
not  made  out  on  the  part  of  the  appellant  as  to  the  equity  he  asserts, 
— that  is  to  say,  that  no  relief  ought  to  have  been  granted  to  the 
Company  as  against  him, — I  apprehend  you  will  feel  no  difficulty 
in  affirming  the  orders  and  decrees  of  the  Vice-chancellor,  and  of 
declaring  that  they  shall  be  held  to  be  good,  and  unaffected  by  any- 
thing which  took  place  as  to  the  affirmance  of  them  or  the  dealing 
with  them  by  the  Lord  Chancellor. 


Lord  Brougham: 

There  are  two  branches  of  this  case  to  which  my  noble  and 
learned  friend  has  referred.  One  of  them  is  that  which  arises 
upon  the  first  argument  of  the  appellant,  upon  which  your  Lord- 
ships have  taken  the  opinion  of  the  learned  Judges;  and  it  is 
[  *792  ]  immaterial,  as  to  the  result  of  this  case,  *in  which  way  we  dispose 
of  the  first  question  put  to  the  learned  Judges,  namely,  whether  or 
not  the  Lord  Chancellor,  in  respect  of  his  interest,  was  disqualified 
from  acting  as  a  Judge  in  the  cause,  and  therefore  whether  his 
decree  was  voidable  or  void.  That  it  was  not  void,  my  noble  and 
learned  friend  on  the  woolsack,  and  my  noble  and  learned  friend 
Lord  Cranworth,  who  is  not  now  here,  entertained,  during  the 
argument,  a  very  strong  opinion.     The  learned  Judges  consulted. 
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have  come  to  a  clear  opinion  upon  that  subject,  that  the  decree  is  dimes 
not  void,  but  only  voidable  ;  nevertheless,  that  it  is  to  be  avoided  xhb  Grand 
when  brought  under  review,  and  upon  objection  taken.  But  with  Junction 
respect  to  the  second  point  submitted  to  them,  whether  or  not  the 
Yicb-Chakcellor's  judgment  is  void,  in  respect  of  the  Lord  Chan- 
cellor's authority  being  null  from  the  beginning  of  the  whole 
proceedings  in  the  Court  of  Chancery,  I  must  say  that  I  never  from 
the  beginning  had  the  least  doubt,  and  was  therefore  very  little 
surprised  to  find  the  learned  Judges  declare  that  the  Vice-chan- 
cellor has  an  entirely  independent  jurisdiction,  and  is  not  in  any 
respect  dependent  upon  the  Lord  Chancellor,  from  whom  he  only 
receives  directions  as  to  what  cases  he  shall  entertain  and  dispose 
of.  That  by  the  Act  is  the  only  connection  which  subsists  between 
the  two  branches  of  the  Court  of  Chancery,  with  the  exception  of 
the  final  enrolment,  which  requires  the  previous  signature  of  the 
Lord  Chancellor  ;  but,  as  plainly  as  an  enactment  can  speak,  the 
Vice-Chancellor  has  a  substantive  and  an  independent  jurisdiction 
conferred  upon  him  by  the  very  words  of  the  statute;  and  it  is 
expressly  stated  in  that  statute  that  his  decrees  shall  be  decrees  of 
the  Court  of  Chancery,  and  shall  have  execution  as  such.  And 
then  follows  the  only  connection  established  between  his  proceed- 
ings and  those  of  the  Lord  Chancellor,  that  there  shall  be  no 
enrolment  of  a  decree,  with  the  view  ♦to  further  proceedings,  [  *793  ] 
without  the  previous  signature  of  the  Lord  Chancellor  ;  but  the 
giving  of  that  signature  cannot  affect  the  validity  of  the  Yice- 
Chancbllor's  decree.  Therefore,  my  Lords,  we  have  now  in  the 
first  place  to  declare,  agreeing  in  opinion  with  the  learned  Judges, 
that  the  interest  of  the  Lord  Chancellor  rendered  his  decree 
voidable,  and  to  declare  that  that  decree  is  reversed,  and  we  have 
then  to  deal  with  the  decree  of  the  Vice-chancellor. 

Lord  Campbell: 

I  take  exactly  the  same  view  of  this  case  as  do  my  noble  and 
learned  friends,  and  I  have  very  little  to  add  to  their  observations. 
With  respect  to  the  point  upon  which  the  learned  Judges  were 
consulted,  I  must  say  that  I  entirely  concur  in  the  advice  which 
they  have  given  to  your  Lordships.  No  one  can  suppose  that  Lord 
CoTTBNHAM  could  be,  in  the  remotest  degree,  influenced  by  the 
interest  that  he  had  in  this  concern ;  but,  my  Lords,  it  is  of  the 
last  importance  that  the  maxim  that  no  man  is  to  be  a  Judge  in  his 
own  cause  should  be  held  sacred.    And  that  is  not  to  be  confined 
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to  a  cause  in  which  he  is  a  party,  but  applies  to  a  cause  in  which 
he  has  an  interest.  Since  I  have  had  the  honour  to  be  Chief 
Justice  of  the  Court  of  Queen's  Bench,  we  have  again  and  again 
set  aside  proceedings  in  inferior  tribunals  because  an  individual, 
who  had  an  interest  in  a  cause,  took  a  part  in  the  decision.  And  it 
will  have  a  most  salutary  influence  on  these  tribunals  when  it  is 
known  that  this  high  Court  of  last  resort,  in  a  case  in  which  the 
Lord  Chancellor  of  England  had  an  interest,  considered  that  his 
decree  was  on  that  account  a  decree  not  according  to  law,  and  was 
set  aside.  This  will  be  a  lesson  to  all  inferior  tribunals  to  take 
care  not  only  that  in  their  decrees  they  are  not  influenced  by  their 
personal  interest,  but  to  *avoid  the  appearance  of  labouring  under 
such  an  influence.  It  is  quite  clear,  likewise,  I  believe,  that  the 
orders  of  the  Vice-chancellor  cannot  be  in  the  slightest  degree 
affected  by  what  the  Lord  Chancellor  has  done,  nor  can  it  be 
maintained  that  the  Yige-Changbllor  was  acting  merely  as  the 
Lord  Chancellor's  deputy  when  these  orders  and  decrees  were 
pronounced. 


1852. 
JwM  29. 

[794] 


DIMES  V.  The  GKAND    JUNCTION  CANAL  (No.  2) 

and  Others. 

(3  H.  L.  C.  794—811.) 

The  statutory  conveyance  to  a  Company  by  a  copyholder  of  his  copyhold 
tenement  upon  a  compulsory  purchase  tmder  an  old  Act  of  Parliament  did 
not  pass  the  legal  estate  to  the  Company  or  in  any  way  prejudice  the  right 
of  the  lord  of  the  manor  to  require  the  heir  of  the  copyholder  to  take 
admission  upon  the  copyholder's  death  as  trustee  for  the  Company. 

[This  case  is  practically  obsolete,  since  provision  is  now  made  by 
the  Lands  Glauses  Act,  1845,  for  the  enfranchisement  of  copyholds 
upon  a  compulsory  purchase  of  land. — 0.  A.  S.] 


1852. 

June  24, 25, 

26. 
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EDWARD   ELLWELL  v.  BIRMINGHAM  CANAL 
NAVIGATION. 

(3  H.  L.  C.  812—822.) 

A  canal,  formed  under  a  private  Act  of  Parliament,  had  three  levels,  of 
which  A  was  the  highest,  B  the  middle,  and  C  the  lowest  leveL  The  canal 
proprietors  (though  without  authority  under  their  Act  to  do  so)  erected 
engines  between  the  C  level  and  the  plaiutiff 's  mill-forge,  and  pumped  back 
the  water,  which,  after  serving  the  purposes  of  navigation  in  levels  A  and 
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B,  had  flowed  into  level  C.    In  1826,  a  new  Act,  repealing  former  Acts,  and      Ellwell 
re-enacting  their  provisions,  with  certain  alterations  and  additions,  was  r. 

passed.  The  loth  section  gave  the  canal  proprietors  authority  to  maintain  Birmino- 
engines,  Ac.  for  supplying  the  canal  with  water,  and  for  that  pui-pose  to  n^^J^^qJ^ 
have  reservoirs  and  feeders  supplied  from  all  brooks,  streams,  &c.,  from 
which  they  were  lawfully  supplied  before  the  passing  of  the  Act,  and  •*  from 
time  to  time  to  raise  the  water  of  the  canals  from  one  level  to  another,  or  to 
any  reservoirs ;  and  for  any  of  the  purposes  aforesaid  to  use  such  engines  as 
they  should  judge  proper,  making  full  satisfaction  for  all  damages  to  be  sus- 
tained by  the  owners  of  any  mills,  forges,  brooks,  streams,  &c.,  taken,  used, 
removed,  diverted,  or  iujured"  in  execution  of  the  powers  of  the  Act.  By 
the  tiOth  section,  the  canal  proprietors  were  forbidden  to  take  for  the  use 
of  the  canal  any  water  out  of  the  river  above  the  plaintiff's  forge,  and  they 
were  directed  to  maintain  flood-weirs,  so  that  all  waste  water  running  into 
level  C,  not  required  for  the  purposes  of  the  canal,  should  flow  into  the  river 
above  the  plaintiff's  forge.  The  proprietors  pumped  up  as  before  the  water 
out  of  the  level  C  back  into  the  level  A ;  in  consequence  of  which,  except  on 
extraordinary  occasions,  no  water  escaped  over  the  weirs  into  the  river : 

Held,  that  they  were  entitled  to  do  so,  and  that  such  pumping  back  of  the 
water  from  one  level  of  the  canal  to  the  other  did  not  give  the  plaintiff  a 
light  to  compensation  under  the  Act. 

Tms  was  a  writ  of  error  on  a  judgment  of  the  Court  of  Exchequer 
Chamber,  which  had  aflSrmed  a  previous  judgment  ♦of  the  Court  of       [  *®^^  1 
Qaeen's  Bench.    Mr.  Ellwell  was  the  proprietor  and  occupier  of  a 
mill-forge  and  works  called  EUwell's  Forge,  situated  in  the  parish 
of  Wednesbary,  in  the  county  of  Stafford.     The  action  was  brought 
for  a  false  return  to  a  writ  of  mandamus  issued  in  Easter  Term, 
1839.     The  declaration  alleged  that,  under  the  5  Will.  IV.  c.  xxxiv. 
(an  Act  which  repealed  the  previous  Birmingham  Canal  Acts,  and 
consolidated  their  provisions),  the  defendants  had  erected  certain 
works  which  abstracted  the  water  from  the  plaintiff's  mill,  and  that 
the  defendants  were  bound  to  summon  a  jury,  according  to  the 
provisions  contained  in  that  Act,  in  order  to  assess  the  amount  of 
damages  thereby  sustained ;  that  a  mandamus  was  issued  to  the 
defendants  to  summon  a  jury,  but  that  they  refused  to  obey  the 
writ,  and  falsely  returned  that  the  plaintiff,  by  reason  of  the  erect- 
ing of  the  engines  and  works  of  the  defendants,  did  not  and  would 
not  sustain  any  damage  in  respect  whereof  the  defendants  ought  to 
make  any  compensation  to  him  under  the  Act.    The  declaration 
then  averred  that  the  plaintiff  had  sustained  and  would  sustain 
damage,  &c.   The  defendants  pleaded,  first.  Not  guilty,  and  secondly, 
that  the  plaintiff  had  not  sustained  and  would  not  sustain  damage 
in  respect  whereof  the  defendants  ought  to  make  compensation  to 
him  according  to  the  provisions  of  the  said  Act.     The  cause  was 
referred  to  arbitration,  and  the  arbitrator  stated  a  special  case  for 
the  opinion  of  the  Court,  which  case  was  finally  turned  into  a 
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special  verdict.  The  following  were  the  material  facts  thus 
stated: 

The  canals  constituting  the  **  Birmingham  Canal  Navigations  " 
were  formed  at  different  levels,  the  highest  of  which  was  called  'Uhe 
Wolverhampton  Level,"  the  middle  one  **the  Birmingham  Level," 
and  the  lowest ''  the  Walsall  Level,"  all  passing  across  the  valley  of 
the  Tame  above  Ell  well's  Forge,  and  between  the  forge  and  the  principal 
^source  whence  the  water  of  the  Tame  was  supplied.  The  Wolver- 
hampton, or  highest  level,  was  the  most  remote  from,  and  the 
Wallsall,  or  lowest  level,  the  nearest  to  Ell  well's  Forge.  The  three 
levels  were  connected  by  a  series  of  locks,  through  which  boats  were 
constantly  passing;  in  consequence  of  which  large  quantities  of 
water  flowed  from  time  to  time  from  the  upper  and  middle  into  the 
lower  level.  Upon  the  bank  of  the  Wallsall  level  certain  flood- weirs 
were  made,  in  pursuance  of  the  powers  contained  in  the  5  Will.  IV. 
c.  xxxiv.,  s.  86  ;  a  large  portion  of  the  water  flowing  from  the  upper 
and  middle  levels  would,  if  not  otherwise  diverted,  have  flowed  over 
the  weirs  into  the  Tame  above  Ellwell's  Forge,  and  would  thus  have 
increased  the  water-power  of  his  mill.  Connected  with  the  lower 
level,  at  a  place  called  Ocker  Hill,  were  four  steam-engines,  used  by 
the  defendants  in  pumping  water  out  of  the  lower,  back  into  the 
upper  level,  for  the  purpose  of  supplying  to,  or  retaining  in,  the 
levels  a  sufficient  quantity  of  water  to  render  them  navigable.  By 
these  means  the  water,  which,  on  the  passing  of  boats,  flowed  into 
the  lower  level,  was  pumped  back  again  into  the  upper  level,  and  in 
consequence  thereof  the  water  in  the  lower  level,  except  in  occasional 
floods,  was  generally  prevented  from  flowing  over  the  weirs  and 
running  into  the  Tame  above  EUwell's  Forge ;  and  this  was  the 
damage  of  which  he  complained. 

The  first  Act  under  which  the  works  were  begun  was  the 
8  Geo.  III.  c.  88,  which  was  continued  by  subsequent  Acts  till  the 
5  Will.  lY.  c.  xxxiv.,  when  they  were  all  repealed,  and  most  of  their 
provisions  re-enacted.  The  special  verdict  found  that  the  steam- 
engines  had  been  constantly  used  by  the  defendants  for  the  same 
purpose,  and  with  the  same  effect,  from  the  times  of  their  respective 
erection  in  1784, 1791,  1802,  and  1826,  and  there  never  had  been  any 
other  sufficient  means  by  which  the  upper  and  middle  levels  could 
*be  kept  in  a  state  fit  for  navigation.  The  special  verdict  then  set 
out  the  sections  of  the  5  Will.  lY.  c.  xxxiv.  (i),  the  notices  of  claims 


(1)  By  the  loth  section,  the  defen- 
dants were  empowered  to  maintain  the 


canals,  together  with  (amongst  other 
things)  all  engines  and  other  works, 
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for  compensation  given  by  the  plaintiff  under  *the  Act,  enumerated 
the  different  sources  from  which  the  canal  had  been  supplied, 
described  how  the  water  which  had  been  used  in  the  upper  and 
middle  levels,  and  which  then  passed  into  the  lower  level,  was  pumped 
back  again,  so  that  it  could  not  flow  over  the  weir  into  the  Tame  and 
supply  the  plaintiff's  forge,  and  stated  the  questions  for  the  considera- 
tion of  the  Court  to  be,  first,  whether  the  defendants  were  guilty ;  and, 
secondly,  whether  the  plaintiff,  by  reason  of  the  erecting,  making, 
or  using  by  the  defendants  of  the  said  water-engines  and  other 
works,  had  sustained,  did  sustain,  and  would  sustain,  injury  or 
damage  in  his  forge,  &c.,  in  respect  whereof  the  defendants  ought 
to  make  compensation  or  satisfaction  to  the  plaintiff  according  to 
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whether  temporary  or  permaueut,  as 
the  defendautfl  should  think  expedient 
for  maintaining,     using,     repairing, 
improTing,    and     supporting,     such 
several  canals,  and  the  appurtenances 
belonging  thereto,  and  fur  the  f i^l  use 
and  enjoyment  thereof,  and  for  supply- 
ing the  same  with  water ;  and  that  it 
should  be  lawful  for  the  defendants  to 
supply  the  said  canals,  and  the  reser- 
Tuirs  and  feeders  thereto  belonging, 
with  water  from  all  and   every  the 
brooks,  streams,   waters,  and  water- 
ooursee  from  which  the  said  canals, 
rewrvoirs,  and  feeders,  or  any  of  them, 
were,  immediately  before  the  passing 
of  the  said  last-mentioned  Act,  law- 
fully supplied,  and  from  time  to  time 
to  raise  the  water  of  the  said  canals 
from  one  level  to  another,  or  to  any 
reeervoirs;    and  that  for  any  of  the 
poipoaee  aforesaid,  it  should  be  lawful 
for  the  defendants  to  use  such  engines 
or  other  machinery  as  they    should 
from   time    to    time     judge    proper, 
makiog  full  satisfaction,  in  manner 
thereinafter  mentioned,  for  all  damages 
to  be   sustained    by  the  owners  or 
occupiers,  or  other  persons  interested 
in  (amongst  other  things)  any  mills, 
forges,  watercourses,  brooks,  streams, 
or  rivers  respectively,  which  should  be 
t*ken,    used,    removed,    diverted,  or 
injured,  in  or  by  the  execution  of  all 
or  any  of  the  powers  thereby  granted. 
By  the  8Cth  section  it  was  enacted, 
that  it  should  not  be  lawful  for  the 


defendants,  or  any  other  person  whom- 
soever, on  any  account  or  pretence 
whatsoever,  to  divert  or  take  for  the 
use  or  supply  of  the  said  canals,  or 
for  any  other  purpose  whatsoever,  any 
water  from  or  out  of  the  said  river 
Tame  above  a  cei-tain  forge  called 
Weilnesbury  forge,t  or  from  or  out  of 
any  other  brook,  stream,  rivulet, 
watercourse,  or  spring  whatsoever 
running  into  or  communicating  with 
the  said  river  Tame;  but  that  the 
defendants  should,  at  their  own  cost, 
make  and  support  good  and  sufficient 
culverts  and  aqueducts  to  convey  the 
same  under  the  said  canal  in  the 
several  and  respective  courses  in  which 
they  were  accustomed  to  run,  and  that 
the  defendants  were  thereby  required, 
at  their  own  costs  and  charges,  at  all 
times  thereafter,  to  support  and  main- 
tain certain  flood-weirs,  of  a  certain 
height  and  width,  and  upon  certain 
parts  of  the  said  canals  therein  speci- 
fied, so  that  all  the  waste  and  super- 
fluous water  arising  from  or  running 
into  that  part  of  the  said  canals  herein- 
before described  as  the  Walsall  level, 
not  required  for  the  purposes  of  the 
said  Act,  should  be  turned  and  con- 
veyed into  the  said  river  Tame  in 
certain  courses  and  directions  therein 
specified,  at  points  therein  also  speci- 
fied, which  are  higher  up  the  stream 
than  the  plaiuti£f*B  said  mill,  forge, 
and  works. 


t  Which  was  situated  above  the  plaintiff's  forge. 
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the  Act.  If  the  plaintiff  shoald  be  held  entitled  to  recover,  the 
damages  were  to  be  assessed  by  the  arbitrator.  Judgment  was 
entered  up  for  the  defendants  in  the  Court  of  Queen's  Bench,  and, 
on  writ  of  error  brought,  that  judgment  was,  on  the  5th  of  February, 
1850,  affirmed  in  the  Court  of  Exchequer  Chamber,  on  the  ground 
that  the  86th  section  only  gave  the  plaintiff  a  right  to  the  waste  and 
superfluous  water  running  into  the  Walsall  level,  and  not  required 
for  the  purposes  of  the  Act,  and  that  the  water  pumped  back  from 
that  level  into  the  other  levels,  being  necessary  to  keep  the  canal  in 
a  state  fit  for  navigation,  the  plaintiff  had  no  *right  to  the  water  so 
pumped  back.  The  present  writ  of  error  was  brought  on  that 
judgment. 


The  Solicitor-General,  and  Mr.  Oeorge  Denman,  for  the  plaintiff* 
in  error : 

There  is  a  good  ground  of  action  in  this  case.  The  surface- 
waters  of  the  neighbourhood  contribute  to  the  supply  of  the  plaintiff's 
mill  and  forge.  To  these  the  plaintiff  was  clearly  entitled  before 
the  passing  of  the  last  Act.  Before  the  5  Will.  lY.  c.  xxxiv.,  there 
was  no  power  to  divert  or  lessen  the  waters  which  might  pass  over 
the  weirs,  and  go  to  the  plaintiff's  mill.  Whenever  those  waters 
descended  into  the  lower  level,  the  defendants'  right  to  use  them 
was  exhausted,  and  they  became  waste  water,  to  which  the  plaintiff 
was  entitled.  Then  came  that  Act,  which  repealed  all  those  of  a 
previous  date,  and  for  the  first  time  enacted  that  the  defendants 
should  have  the  power  to  pump  up  the  waters  which  had  descended 
into  the  lowest  level,  for  the  supply  of  the  middle  and  upper  levels. 
But  that  power  was  granted  on  the  condition  that  compensation 
should  be  made  to  those  whom  the  exercise  of  it  might  prejudice. 
On  that  point,  the  plaintiff  contends  that  the  15th  section  gives  him 
a  complete  right  of  action,  and  that  the  86th  section  does  not  qualify 
the  15th. 

(The  Lord  Chancellor  :  You  speak  of  this  power  as  being  first 
conferred  by  the  Act  5  Will.  lY. ;  but  the  special  verdict  states  that 
the  engines  now  in  use  had  been  so  in  1826.) 


They  had  been  so ;  but  their  use  was  not  lawful.  It  was  afterwards 
made  lawful ;  but  the  right  to  compensation  for  damage  thereby 
occasioned  was  granted  at  the  same  time.  The  former  Acts  were 
repealed,  and  the  defendants  can  only  lake  possession  of  this  water 
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nnder  the  last  Act  of  Parliament.     *If  they  do  take  possession  of  it,  Ellwell 

they  must  take  it  with  the  liability  to  make  compensation.     Here  birminq- 

the  injury  is  occasioned  by  the  exercise  of  the  powers  granted  by  ^^^  ^^on 

the  Act.     The  words  of  the  granting  part  of  the  Act  assume  that  [  •ms  ] 
there  is  an  injury. 

(Thb  Lord   Chancbllob:    Not   that  there  is,  but  that   there 
may  be.) 

The  water  being  required  for  the  purposes  of  the  Act,  makes  out  the 
plaintiff's  claim.  The  86ih  section  confirms  the  right  of  the 
plaintiff  to  compensation,  as  given  by  the  15th  section;  for  it 
requires  the  defendants  to  keep  up  the  weirs  over  which  the  water 
is  to  flow  from  the  lower  level  into  the  Tame.  The  principle  laid 
down  in  the  case  of  Blakemore  v.  The  Glamorganshire  Canal 
Company  (1)  must  be  applied  to  the  present.  The  Act  was  procured 
by  the  defendants  for  their  own  profit  and  purposes,  and  must  be 
strictly  construed  as  against  them. 

Mr.  Whately  and  Mr.  Phipson,  for  the  defendants  in  error  : 

The  defendants  have  done  nothing  but  what  is  fully  authorized 
by  the  Act,  and  have  not  subjected  themselves  to  any  liability  to 
make  compensation.  They  have  not  taken  any  streams  or  brooks 
in  which  the  plaintiff  is  interested,  nor  have  they  taken  the  water 
from  the  Tame  above  Wednesbury  forge  ;  but  the  water  which,  it  is 
admitted,  had  properly  been  used  in  the  upper  and  middle  levels, 
and  had  flowed  thence  into  the  lower  level,  they  have  pumped  back 
again,  as  they  had  done  for  some  years  before  the  passing  of  the 
Act  under  which  compensation  is  now  claimed.  No  real  injury  to 
the  plaintiff — none  which  the  law  recognizes  as  such — is  shown 
here ;  so  that  even  if  the  Act  of  Parliament  was  out  of  the  question, 
the  plaintiff  *would  have  no  title  to  recover.  The  Act  only  gives  I  *8i'-^  ] 
compensation  where  something  is  done  which,  without  the  Act, 
would  subject  the  defendants  to  an  action  at  law;  but  pumping 
back  water  to  do  service  afresh  is  not  an  injury.  Unless  some 
injury  is  shown,  no  claim  to  compensation  exists :  Glover  v.  The 
North  Staffordshire  Railway  Company  (2).  The  86th  section  only 
gave  to  the  plaintiff  the  waste  and  superfluous  water  running  out 
of  the  lowest  level,  and  not  required  for  the  purposes  of  the  Act. 
The  special  verdict  found  that  there  never  had  been  any  other 

(1)  36  B.  B.  289  (1  My.  &  K  154).  (2)  83  B.  B.  777  (16  Q.  B.  913). 
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sufficient  means,  except  those  ^bich  the  defendants  had  employed, 
by  which  the  upper  and  middle  levels  could  be  kept  in  a  state  fit  for 
navigation.  The  water  pumped  back  was  not,  therefore,  waste  or 
superfluous  within  the  meaning  of  the  Act. 

The  Solicitor-Oeneral,  in  reply : 

The  86th  section  does  not  diminish,  but  confirms,  the  plaintiff's 
right  to  compensation.  The  15th  section  authorizes  the  defendants 
to  raise  the  water  of  the  canals  from  one  level  to  another — that  is 
a  power  now  given  by  the  Act  for  the  first  time ;  but  then  it  is 
accompanied  with  the  duty  to  make  compensation.  The  86th 
section  expressly  forbids  the  defendants  from  taking  any  water  out 
of  the  Tame  above  Wednesbury  forge,  and  requires  them  to  make 
and  maintain  weirs,  that  such  water,  and  ''  all  the  waste  and  super- 
fluous water  running  into  the  Walsall  level,  should  be  conveyed 
into  the  Tame."  The  duty  of  the  defendants,  as  stated  in  the  15th 
section,  is  therefore  enforced  by  the  86th  section,  which  may,  in 
truth,  be  taken  to  particularize  some  of  the  acts  in  respect  of  which 
they  are  to  make  compensation ;  and  one  of  these  is  plainly  that 
of  not  allowing  the  plaintiff  the  benefit  of  the  superfluous  water  of 
*the  lowest  level.  This  Act  for  the  first  time  authorizes  the 
defendants  to  pump  back  that  water ;  but  then  they  must  do  so 
under  the  powers  granted  by  the  Act,  and  must  make  compensation 
according  to  the  Act. 

Thb  Lord  Ghangbllob  : 

In  this  case,  I  propose  to  put  to  the  Judges  the  following  question : 
"  Whether,  on  the  true  construction  of  the  5  Will.  IV.  c.  xxxiv.,  and 
on  the  facts  found  on  the  special  verdict,  the  plaintiff  is  entitled  to 
compensation  in  respect  of  the  water  which,  having  flowed  into  the 
lower  level,  is  pumped  back  again  to  the  upper  level  ?  " 

The  Judges  retired  to  consider  the  question.  After  a  short 
absence  they  returned,  and — 

Mb.  Baron  Parke  said  : 

In  answer  to  your  Lordships'  question,  I  am  authorized  by  the 
Judges  now  present  to  declare  that  we  are  unanimously  of  opinion 
that  the  plaintiff  is  not  entitled  under  this  Act  of  Parliament  to  any 
compensation  on  the  facts  found  on  the  special  verdict. 

The  15th  section  of  the  Act  does  not  give  him  any  right  to  the 


Toi..  Lxxxvra.]  1852.    H.  L.    8  H.  L.  C,  820—821.  861 

water  in  the  canal,  as  waste  water,  when  it  has  once  been  used  for     Ellwell 
the  purposes  of  the  navigation,  but  expressly  gives  the  defendants     birmino- 
power  to  pump  back  thai  water  into  the  upper  levels  after  it  has  ^^^  Cakal 
flowed  out  of  them;   and   the  86th  section  merely  requires  the 
defendants  to  maintain  weirs,  to  secure  to  mill-owners  and  others 
the  benefit  of  the  waste  water  flowing  out  from  the  lower  level. 
The  water  which  can  be  used  again,  and  is  pumped  back  for  that 
purpose,  is  not  waste  water. 

Thb  Lord  Chancellor  : 

After  the  unanimous  opinion  given  by  her  Majesty's  ^Judges  on       [  *82i  ] 
this  point  (an  opinion  in  which  I  entirely  concur),  it  seems  to 
me  that  your  Lordships  are  in  a  position  to  dispose  of  the  question 
at  once. 

The  plaintiff  in  the  action,  in  the  notice  which  he  gave  of  the 
damage  alleged  to  have  been  sustained  by  him,  confined  his  claim 
to  the  acts  done  by  the  defendants  in  raising  water  from  the  lower 
level  to  the  upper  level  in  the  canal.  The  question,  therefore, 
which  has  been  put  to  the  learned  Judges,  entirely  meets  the  point 
which  is  put  on  the  record  as  to  the  damage  here  alleged  to  have 
been  sustained.  My  own  opinion,  my  Lords,  completely  coincides 
with  that  of  the  learned  Judges,  because  I  take  it  to  be  perfectly  clear 
that,  under  the  Act  of  Parliament,  the  defendants  were  entitled  to 
retain  the  water  which  was  in  the  canal  (and  the  different  levels 
did  not  prevent  it  from  being  one  canal),  for  the  purposes  of  the 
navigation.  That  was  the  only  act  they  did,  when  the  water 
escaped,  naturally,  in  the  working  of  the  navigation,  from  the  upper 
level  to  the  lower  level. 

I  think  they  were  entitled  to  do  that  without  making  compensa- 
tion to  the  plaintiff,  and  to  do  so  independently  and  as  an  abstract 
right.  It  does  not  appear  to  me,  my  Lords,  that  the  plaintiff  has 
shown  any  right  whatever  to  the  waters  which  are  thus  raised  from 
the  lower  to  the  upper  level.  I  have  listened  in  vain  to  ascertain 
what  right  he  has  to  any  of  the  waters  which  actually  find  their 
way  into  this  canal.  If  the  defendants  had  taken  any  waters  which 
they  are  not  entitled  to  take  under  the  Act  of  Parliament,  then  it 
would  be  a  question,  not  for  the  compensation  which  is  sought  by 
the  plaintiff  under  this  Act,  but  it  would  be  a  matter  of  common 
ri^t  to  be  enforced  by  an  action,  and  therefore  cannot  be  taken 
into  consideration  in  the  case  now  before  your  Lordships. 

I  think  it  is  quite  unnecessary  now  to  go  further  into  this  question. 
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Ell  WELL     and  I  therefore  move  your  Lordships  that  *the  judgment  of  the 

BiBMiNo.     Exchequer  Chamber  be  affirmed,  with  costs. 
HAM  Canal 
Navigation. 

Lord  Brougham  concurred. 


[  •822  ] 


Judgment  of  the  Exchequer  Chamber  affirmed,  with 
costs  (1). 


1863. 
May  12. 

Lord  St. 
Leonabds. 

Lord 
Bhougham. 

Lord 
Redesdale. 

[  8:2  J 


[  ^823  ] 


COMMITTEE   FOE  PKIVILEGES. 
The  Earl  of  Donoughmorb's  Claim. 

(3  H.  L.  C.  822—826.) 

An  Irish  earldom  was  created,  and  a  holder  of  that  earldom  was  after- 
wards created  a  Viscount  of  the  United  Kingdom ;  the  patent  granting  the 
viscounty  described  the  grantee  by  the  name  and  title  of  the  Irish  earldom. 
On  the  death  of  one  holder  of  these  titles  his  eldest  son  received  a  writ  of 
summons  to  attend  the  House  of  Peers  as  an  English  Viscount.  He  did  so, 
and  took  his  seat  as  a  Viscount.  He  subsequently  petitioned  to  have  his 
claim  to  vote  for  representative  Peers  of  Ireland  allowed,  and  it  was  allowed. 
After  his  death,  his  son  received  a  writ  of  summons  as  an  English  Viscount, 
and  took  his  seat  in  that  character.  He  then  petitioned  to  be  admitted  to 
vote  for  representative  Peers  of  Ireland  in  virtue  of  the  Irish  earldom.  The 
petition  came  before  the  Committee  for  Privileges.  The  patents  creating  the 
Irish  earldom  and  the  English  viscounty,  the  writ  of  summons  to  the 
previous  Viscount,  and  the  entry  on  the  Journals  showing  that  the  preceding 
Peer  had  taken  his  seat,  and  likewise  the  resolution  of  the  Committee  for 
Privileges  admitting  his  claim  to  vote  for  representative  Peers,  were  all 
proved : 

Held,  that  this  was  not  sufficient  to  establish  the  title  of  the  present 
claimant ;  that  the  evidence  must  be  such  as  would  of  itself,  if  the  claim 
was  now  made  without  reference  to  any  previous  claim,  be  sufficient  to 
establish  it. 

Such  evidence  not  being  producible  at  the  moment,  the  consideration  of 
the  claim  was  adjourned. 

Mr.  Messiter  appeared  for  the  claimant  : 

This  is  a  claim  by  Bichard  John,  Viscount  Hutchinson,  to  vote,  as 
Earl  of  Donoughmore,  for  representative  Peers  of  *  Ireland.  The 
claim  will  be  at  once  established,  for  the  claimant  already  sits  in 
this  House.  His  pedigree  was  gone  into  when  he  was  admitted  to 
take  his  seat  as  a  Peer  of  the  United  Kingdom,  under  the  title  of 
Viscount  Hutchinson.  The  letters  patent  creating  the  Irish  and 
the  British  peerages  will  now  be  produced,  and  the  limitations  of 
the  Irish  earldom  of  Donoughmore  and  the  English  viscounty  of 
Hutchinson  will  be  shown  to  be  the  same,  and  to  be  made  to  the 
same  person. 

(1)  Loi-ds'  Journals,  26th  June,  1852. 
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The  Lord  Ghangellob:  ^^^™" 

Have  you  now  any  evidence  by  which,  if  the  petitioner  had  not     P]^rage. 
taken  his  seat  in  this  House  as  Viscount  Hutchinson,  you  can 
prove  him  to  be  entitled  to  the  Irish  earldom  ? 

Mr.  Messiter: 

• 

The  claimant  is  not  prepared  with  that  evidence  at  this  moment, 
for  it  was  considered  that,  as  the  same  limitations  existed  in  both 
peerages,  and  both  were  conferred  on  the  same  person,  the  proof  of 
one,  and  the  admission  to  a  seat  in  this  House  on  that  proof,  would 
be  sufficient  proof  of  the  other. 

Thb  Lobd  Chancellor  : 

But  is  it  clear  that  a  Committee  of  this  House,  sitting  on  a  claim 
to  one  peerage,  should  take  for  granted  that  the  evidence  produced 
on  a  claim  to  a  different  peerage,  though  by  the  same  person,  has 
established  the  one  under  investigation  ? 

Mr.  Messiter: 

Such  has  been  the  practice  of  this  House.  There  were  two 
bstances  of  that  sort  in  1848,  and  one  in  1849,  in  TheDrogheda  (i). 
The  Besbor<mgh(2),  and  The  Darnley  (3)  Peerages. 

The  Lord  Chancellor: 

Your  proposition  is  this, — that  Viscount  Hutchinson  is,  as  Earl  of 
Donoughmore,  entitled  to  vote  in  the  election  of  representative  Peers 
for  Ireland,  because  you  show  that,  on  the  death  of  the  last  Viscount 
^Hutchinson,  a  writ  was  issued,  summoning  the  heir  of  the  late  [  *824  ] 
Viscount  to  take  his  seat  in  this  House ;  and  you  say  that  the 
person  who  now  claims  to  be  Earl  of  Donoughmore  is  the  same 
person  who,  as  Viscount  Hutchinson,  was  so  summoned,  and  took 
his  seat.  That  writ  is  not  the  best  evidence  of  his  right  to  this 
peerage.  The  two  peerages  are  totally  distinct.  There  may  be 
another  claimant  to  the  earldom.  It  may  be  that  the  Lord 
Chancellor  was  deceived  in  issuing  the  English  writ.  There  is  no 
difference  in  principle  between  such  a  claim  and  an  action  of  eject- 
ment at  common  law.    A.  may  have  the  better  title  as  between 

(1)  Proceedings  of   the  Committee         (2)  Id.  id.  p.  430. 
for     Privileges     (11     April,      1848),  (3)  Id.   (31   July,    1849),   vol.    31, 

vol.  30,  p.  4J5.  p.  335. 
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The         him  and  B.,  but  be  may  not  have  a  valid  title  against  all   the 

DONOUGH-  ,j 

MORE        world. 
Fbbbage. 

Lord  Brougham  : 

The  evidence  now  tendered  is  certainly  not  the  best  evidence,  and 
not  such  evidence  as,  looking  to  the  analogy  of  other  cases,  this 
House  has  been  in  the  habit  of  receiving ;  this  I^ouse  being,  especially 
in  peerage  matters,  more  strict  in  its  rules  of  evidence  than  other 
tribunals  are  (i). 

Mr.  Messiter : 

But  the  evidence  is  cogent  here,  for  in  the  grant  of  the  viscounty 
of  Hutchinson,  the  grantee  is  called  the  Earl  of  Donoughmore,  and 
the  grant  is  made  to  him  in  that  name. 

The  Lords  present  in  the  Committee  consulted  together. 

Lord  Bedesdalb  : 

The  evidence  tendered  is  not  sufficient.  The  claimant  must  be 
shown  by  substantive  evidence  to  be  the  Earl  of  Donoughmore. 
Such  evidence  as  the  claimant  has  here  may  be  now  produced  ;  but 
if  that  is  not  sufficient  in  itself,  the  claim  must  be  adjourned  for 
other  evidence. 

The  following  documents  were  put  in  and  read  : 
[  826  ]  The  patent  creating  the  Irish  earldom,  dated  81st  December,  in 

the  41st  year  of  the  reign  of  Geo.  HI. ;  the  English  patent,  creating 
the  viscounty  of  Hutchinson,  dated  14th  July,  in  the  2nd  year  of 
the  reign  of  Geo.  lY. :  in  this  patent,  the  grantee  was  described  as 
''Bichard,  Earl  of  Donoughmore,"  and  the  grant  was  made  ''  unto 
him,  the  said  Bichard,  Earl  of  Donoughmore."  The  entry  in  the 
journals  of  this  House,  dated  15th  February,  1888,  of  "  the  Vis- 
count Hutchinson  (Earl  of  Donoughmore  in  Ireland) "  taking  his 
seat :  the  writ  of  summons,  dated  18th  February ;  and  lastly,  the 
journals  of  this  House,  dated  80th  July,  1888,  containing  the 
resolution  of  the  Committee  for  Privileges  on  the  claim  of  "  John 
Hely,  Earl  of  Donoughmore,  of  that  part  of  the  United  Kingdom 
called  Ireland,  and  Viscount  Hutchinson,  of  that  part  of  the  United 
Kingdom  called  England,"  to  vote  for  representative  Peers  for 

(1)  See  NeUerville  Peerage,  35  R.  E.  767);  Fiizwalter  Peerage,  39  R  B,  316 
107  (2  Dow  &  01.  342);  Braye  (10  CL  &  Fm.  946) ;  Wkarion  Peerage, 
Peerage,  49   B.  E.   174  (6  01.  &  Fin.      69  E.  E.  84,  91  (12  01.  &  Fin.  295,  304). 
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Ireland,  was  put  in  and  read.    The  claim  was  at  that  time  resolved        trb 

DoKono 

MORE 

Pbbbaob. 


to  have  been  made  out.  ^S" 


Mr.  Messiter  submitted  that  this  evidence  was  sufficient  to 
establish  the  present  claim. 

Thb  Lord  Chancellor  : 

Their  Lordships  do  not  think  this  evidence  sufficient.  The 
evidence  must  be  such  as  would  of  itself,  if  the  claim  was  now 
made  without  reference  to  any  previous  claim,  be  sufficient  to 
establish  it.  A  previous  practice  of  a  different  kind,  even  if  shown 
to  have  existed,  cannot  bind  this  Committee. 

Lord  Brougham  : 

This  is  a  case  in  which,  if  the  learned  counsel  is  correct,  a  lax 
practice  has  existed.  If  lax,  it  was  mala  praxis.  It  is  possible  that 
when  I  held  the  Great  Seal  I  may  have  admitted  such  evidence  as 
coDclosive,  and  that  my  noble  and  learned  friends,  Lord  Lyndhurst 
and  Lord  Cottenham,  may  likewise  have  done  so ;  but  if  so,  we 
were  wrong.  The  noble  Lord,  the  Chairman  of  the  Committee,  to 
whom  we  are  indebted  for  drawing  ^attention  to  the  matter,  says  [  *826  ] 
that  there  have  been  cases  both  ways.  That  of  itself  is  enough  to 
show  that  we  ought  to  settle  the  practice  one  way  or  the  other ; 
and  I  have  no  doubt,  for  the  reasons  stated  by  my  noble  and 
learned  friend  the  Lord  Chancellor,  that  the  proper  course  is 
ihat  which  we  now  adopt. 

The  Lord  Chancellor  : 

There  has,  perhaps,  been  a  lax  practice  in  former  times — it  would 
have  been  a  lax,  and  therefore  mala  praxis  in  my  time,  if  the  noble 
Lord  in  the  chair  had  not  objected  to  it ;  for  otherwise  I  should 
possibly  have  acted  on  the  custom  adopted  by  my  predecessors. 
The  practice  is,  however,  clearly  erroneous.  It  does  not  signify  as 
to  the  claim  to  vote  as  the  Earl  of  Donoughmore  that  the 
claimant  has  already  been  admitted  to  sit  and  vote  as  Viscount 
Hutchinson. 

Claim  adjourned  for  further  evidence. 
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1851.  MILL   V.  HILL  AND  Othees. 

^"^l^'  (3  H.  L.  0.  828-870.) 

June  30.  Under  the  Irish  Registration  Act  (6  Anne,  c.  2)  an  equity  apparent  from 

recitals  in  a  registered  settlement  of  land  will  prevail  against  the  right  even 

Lord  Qf  a  honS  fide  purchaser  to  whom  the  original  settlor  has  suhsequently  sold 

BUBO.  p^^  ^£  ^^  property  comprised  in  the  registered  deed. 

1  ^^^  J  If  a  man  has  a  limited  interest  in  a  term  and  settles  it  to  a  certain  use, 

and  then  gets  a  new  and  extended  term  substituted  for  it,  he  cannot,  by  so 
doing,  avoid  the  previous  settlement. 

A  deed  contained  recitals  which  described  two  persons  as  concuriing  in 
settling  property  to  which  they  were  "respectively  entitled."  It  after- 
wards contained  a  grant  to  trustees  of  a  certain  part  of  this  property,  as  if 
made  by  one  of  these  persons,  when  in  fact  that  part  belonged  to  the  other. 
The  memorial  of  the  deed  described  both  as  the  granting  parties;  this 
description  was  not  one  of  the  things  required  by  the  statute : 
Held,  not  to  vitiate  the  effect  of  the  memorial  under  the  Registration  Act. 
In  1830,  a  settlement  of  certain  property  held  under  renewable  leases 
was  made  in  favour  of  A.  In  1831,  A.,  being  about  to  marry,  made  a 
settlement  of  this  property  for  the  uses  of  the  marriage.  The  deed  of  1830 
was  not  registered.  The  settlement  of  1831  was  registered.  In  1840,  A., 
being  in  actual  possession,  sold  to  B.,  and  B.,  who  had  no  actual  notice  of 
the  settlement  of  1831,  entered  into  possession,  and  made  alterations  in  the 
premises.  After  the  death  of  A.,  his  son,  who  was  entitled  under  the 
settlement  of  1831,  filed  a  bill  against  B.,  to  set  aside  the  sale,  for  an 
account,  and  for  waste : 

Held,  that  it  was  not  necessary  to  register  the  deed  of  1830,  that  the 
registered  settlement  of  1831  prevailed  against  the  bond  fide  purchase  of  B., 
and  that  the  Court  below  had  properly  declared  him  to  stand  possessed  of 
the  leases  as  a  trustee  for  the  parties  beneficially  interested  under  that 
settlement. 
But  held  also,  that  he  was  entitled  to  indemnity  against  the  covenants 
[  *829  ]  *in  the  leases  which  he  was  thus  declared  to  hold  as  trustee ;    that  an 

inquiry  ought  to  be  made  as  to  alleged  improvements  and  as  to  alleged 
waste ;  and  that  he  was  entitled  to  be  allowed  the  benefits  of  those 
improvements ;  and  that,  being  a  bond  fide  purchaser,  without  misconduct, 
he  ought  not  to  be  charged  with  costs. 

This  was  an  appeal  against  a  decree  of  the  Court  of  Chancery  in 
Ireland,  in  a  suit  instituted  by  these  respondents,  for  the  purpose 
of  setting  aside  a  contract  for  the  sale  of  an  estate  called  Brookhall, 
of  which  the  appellant  had  become  the  purchaser  from  Sir  George 
Hill,  the  father  of  the  infant  plaintiff. 

The  bill  set  forth  facts,  from  which  it  appeared  that  Sir  G. 
Fitzgerald  Hill  held  various  portions  of  land  constituting  the 
Brookhall  estate,  under  renewable  leases,  the  fee-simple  of  such 
lands  being  vested  respectively  in  Sir  Robert  Fergusson,  Henry 
Lecky,  and  the  Bishop  of  Meath,  or  his  representative,  Nathaniel 
Alexander,  Esq.  All  these  leases  contained  agreements  for 
perpetual  renewal.  By  an  indenture,  dated  29th  October,  18S0> 
and  made  between  Sir  G.  Fitzgerald  Hill,  of  the  one  part,  and 
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George  Bobert  Dawson,  of  the  other  part,  it  was  witnessed  that,  in  Mili. 
consideration  of  the  natural  love  and  affection  of  Sir  G.  Fitzgerald  hill. 
Hill  for  his  nephew,  George  Hill,  the  said  Sir  G.  Fitzgerald  Hill 
conveyed  to  Dawson,  his  heirs,  &c.,  certain  premises  called  Brook- 
hall,  in  the  liberties  of  Londonderry,  to  hold  on  the  trusts  therein 
declared  to  the  use  of  Sir  G.  Fitzgerald  Hill,  and  his  wife,  Jane, 
Lady  Hill,  for  life,  and  after  the  death  of  the  survivor  of  them,  to 
the  use  of  the  said  George  Hill,  his  heirs  and  assigns,  for  ever. 
This  settlement  was  not  registered. 

On  the  29th  of  April,  1831,  a  settlement  was  made  between  John 
Bea  and  Eliza  Sophia,  his  daughter,  of  the  first  part ;  ^George  Hill,  [  *830  ] 
of  the  second  part ;  T.  Mansell  and  M.  McGausIand,  of  the  third 
part;  and  two  other  trustees,  of  the  fourth  part.  This  settlement 
recited  Bea's  title  to  several  premises,  which  were  enumerated,  and 
also  the  deed  of  October,  1830 ;  and  that  G.  Hill  claimed  to  be 
entitled  to  certain  lands,  expectant  on  the  death  of  his  uncle  without 
issue ;  that  a  marriage  was  intended  to  take  place  between  George 
Hill  and  Miss  Bea,  and  that,  in  consideration  thereof,  &c.,  he, 
the  said  John  Bea,  and  the  said  George  Hill,  according  to  their 
respective  rights,  titles,  and  interests  in  the  thereinbefore  recited 
lands,  tenements,  &c.,  granted  and  released,  &c.,  to  Mansell  and 
McCausland  certain  premises  belonging  (as  shown  in  the  previous 
recitals)  to  John  Bea.  The  indenture  then  went,  **  that  for  the 
considerations  aforesaid,  &c.,  he,  the  said  John  Bea,  hath  granted 
to,  and  by  these  presents  doth  grant,  &c.,'*  unto  Mansell  and 
McGausIand,  certain  premises  previously  described  as  belonging  to 
Rea,  "  and  also  all  that  messuage,  tenements,  and  dwelling-house 
situated  at  Brookhall,"  describing  the  premises  settled  in  the  deed 
of  October,  1830.  The  }iabendiim  was  during  the  lives  of  the 
cestui  que  vies,  and  the  lives  to  be  added  for  the  terms  of  years 
mentioned  in  the  leases  or  renewals,  or  to  be  added  to  them  upon 
trust  for  George  Hill  for  life,  remainder  to  trustees  to  preserve  con- 
tingent remainders,  remainder  to  the  first  and  other  sons  of  George 
Hill,  by  the  said  Eliza  Sophia,  successively  in  tail  male.  Then 
came  a  covenant  by  George  Hill  to  convey  future  property  to  the 
trusts  of  the  same  settlement.  There  were  also  covenants  by  Bea 
for  further  assurance,  but  no  covenants  for  title  by  Hill.  This 
settlement  was  registered  under  the  6  Anne,  c.  2  (i),  and  the 
memorial  described  Bea  and  Hill  to  be  the  granting  parties. 

(1)  The  6  Anne,  c.  2,  is  declared  by      ing  pturchasers,  preventing  forgeries, 
the  preamble  to  be  passed  '*  for  secur-      and  fraudulent  gilts  and  oonveyanoes 
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[  *832  ] 


The  marriage  took  place,  and  the  present  Sir  John  Hill  was  the 
eldest  son.  Mansell,  one  of  the  trustees  under  the  deed  of  1831, 
died,  and  W.  C.  Kyle  was,  in  pursuance  of  a  power  therein  con- 
tained, appointed  in  his  place.  Jane,  Lady  Hill  died  in  1837,  and 
Sir  6.  Fitzgerald  Hill,  her  husband,  died  in  1839,  and  George  Hill 
then  succeeded  to  *his  uncle's  title,  and,  under  the  deed  of  1880, 
entered  into  possession  of  Brookhall.  It  appeared  that,  in  the 
course  of  a  few  years,  a  large  arrear  of  rent  had  accumulated,  and 
Sir  Robert  Fergusson  took  proceedings  to  re-enter  into  possession 
of  the  lands ;  obtained  judgments  in  ejectment,  on  which  writs  of 
habere  issued,  and  possession  was  taken  in  a  formal  manner,  so  as 
to  determine  these  existing  terms.  In  November,  1840,  Sir  George 
Hill  entered  into  a  negociation  with  Mr.  James  Mill  for  a  sale  of  all 


of  lands,  tenements,  and  heredita- 
ments, whicli  have  been  frequently 
practised  in  this  kingdom.  The  thii-d 
section  enacts  that  *'  a  memorial  of  all 
deeds,  &c.,  which,  after  the  25th  day 
of  March,  1708,  shall  be  made  and 
executed,  whereby  any  honour, 
manors,  lands,  tenements,  or  here- 
ditaments within  this  kingdom  may 
be  any  ways  affected,  may,  at  the 
election  of  the  party  or  parties  con- 
cerned, be  registered  in  such  manner 
as  is  hereinafter  directed." 

By  the  4  th  section  of  which  it  is 
enacted,  that  "every  deed  or  convey- 
ance, a  memorial  whereof  shall  be 
duly  registered  according  to  the  rules 
and  directions  in  this  Act  prescribed, 
shall,  from  and  after  tlie  2dth  day  of 
March,  1708,  be  deemed  and  taken  as 
good  and  effectual,  both  in  law  and 
equity,  according  to  the  priority  of 
time  of  registering  such  memorial, 
for  and  concerning  the  honours, 
manui-s,  lands,  tenements,  and  here- 
ditaments in  such  a  deed  or  convey- 
ance mentioned  or  contained,  accord- 
ing to  the  right,  title,  and  interest  of 
the  person  so  conveying  such  honours, 
manors,  lands,  tenements,  and  here- 
ditaments, against  all  and  every  other 
deed,  conveyance,  or  disposition  of  the 
honours,  manors,  lands,  tenements,  or 
hereditaments,  or  any  part  thereof, 
comprised  or  contained  in  any  such 
memorial  as  afoi'esaid." 

The  oth  section  enacts  **  that  every 


deed  or  conveyance  not  registered, 
which  shall  be  made  and  executed 
from  and  after  the  2dth  day  of  March, 
1708,  of  all  or  any  of  the  honours, 
manoi*s,  lands,  tenements,  or  heredita- 
ments  comprised  or  contained  in  such 
a  (sic)  deed  or  conveyance,  a  memorial 
of  which  shall  be  registered  in  pur- 
suance of  this  Act,  shall  be  deemed 
and  adjudged  as  fraudulent  and  void, 
not  only  against  such  a  deed  or  con- 
veyance registered  as  aforesaid,  but 
likewise  against  all  and  every  creditor 
lind  creditors  by  judgment,  recog- 
nizance, statute  merchant,  or  of  the 
staple,  confessed,  acknowledged,  or 
entered  into,  from  and  after  the  2dth 
day  of  March  aforesaid,  as  for  and 
concerning  all  or  any  of  the  honours, 
manors,  lands,  tenements,  or  heredita- 
ments contained  or  expressed  in  such 
memorial  registered  as  aforesaid.'* 

The  7th  section  enacts  "that  the 
memorial  shall  contain  the  date  of  the 
deed,  the  names  and  descriptions  of 
the  pai*ties,  and  of  the  witnesses,  and 
it  shall  express  or  mention  the  honours, 
lands,  &c.  in  such  manner  as  the  same 
are  expressed  or  mentioned  in  such 
deed,"  &c,  and  then  directs  "that 
everj'  such  deed,  conveyance,  or  will, 
or  probate  of  the  same,  of  which  such 
memorial  is  to  be  registered  as  afore- 
said, shall  be  produced  to  the  said 
register  (registrar)  or  his  deputy,  at 
the  time  of  entering  such  memorial, 
who  shall  endorse  a  certificate/'  J^c. 
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his  right,  title,  and  interest  in  Brookhall,  for  the  sum  of  1,000Z.  Of  Mill 
this  sum,  aboat  409Z.  were  to  be  paid  to  Sir  B.  Fergasson,  on  ^^Ij^ 
account  of  rent  in  arrear,  and  costs  in  the  ejectment  proceedings ; 
and  on  payment  thereof,  Sir  Robert  Fergusson,  at  the  instance  and 
request  of  Sir  George  Hill,  consented  to  renew  the  leases  of  his 
portion  of  the  property ;  and  by  lease  of  the  18th  January,  1842, 
did  demise  to  Mill  all  that  part  of  Brookhall  held  under  him, 
Sir  Robert  Fergusson,  for  two  lives,  or  seventeen  years,  with  a 
covenant  for  future  renewal. 

The  bill  then  alleged  that,  as  part  of  the  arrangement.  Sir  George 
Hill  obtained  a  lease  of  the  lands  held  under  Lecky,  dated  the  1st 
April,  1841,  for  999  years  ;  and  in  part  consideration  of  the  1,0002. 
by  deed  of  the  1st  August,  1842,  assigned  to  Mill  the  portion  of  the 
lands  so  demised  to  him ;  and  that,  in  further  pursuance  of  the 
agreement,  and  in  part  consideration  of  the  same  *sum.  Sir  George 
Hill  *gave  Mill  possession  of  the  lands  held  under  Alexander ;  and  [  *833  ] 
that  Mill  claimed  to  hold  all  those  lands  discharged  of  the  trusts 
created  under  the  deed  of  1881,  which  affected  all  of  them.  It  then 
stated  the  death  of  Sir  George  Hill  in  December,  1845,  and  charged 
that  all  these  transactions  had  taken  place  between  Mill  and 
Sir  George  Hill,  without  the  privity  of  the  trustees,  for  the  purpose 
of  defeating  the  trusts  of  the  settlement  of  1831,  which  it  alleged  to 
have  been  duly  registered,  and  of  which  it  alleged  that  Mill  had 
notice ;  and  it  went  on  to  charge  that  Mill  had  committed  certain 
acts  of  waste,  by  pulling  down  a  portion  of  the  house,  and  cutting 
valuable  and  ornamental  timber  ;  and  it  prayed  that  Mill  might  be 
declared  a  trustee  for  Sir  John  Hill  of  the  leases,  &c.,  vested  in  him 
under  the  settlement  of  1831 ;  that  such  leases  might  be  declared 
to  be  grafts  on  the  original  leases  held  by  Sir  G.  Fitzgerald  Hill 
and  Sir  George  Hill,  and  that  Mill  might  be  decreed  to  assign  the 
game  to  Kyle  and  McGausland  for  the  remainder  of  the  terms,  and 
to  deliver  up  the  leases,  or  renewals  of  leases,  vested  in  Sir  J.  Hill, 
as  aforesaid ;  and  to  deliver  up  possession  of  the  premises,  and  to 
account  for  trees,  shrubs,  and  the  materials  of  the  house,  and  for 
waste  generally,  and  to  pay  compensation  for  the  same;  and  that  all 
sums  for  which  he  was  liable  might  be  paid  by  him  to  Kyle  and 
McGausland,  to  be  held  by  them  under  the  trusts  of  the  settlement 
of  1831,  and  to  be  restrained  from  committing  further  waste. 

The  appellant,  by  his  answer  filed  on  the  16th  October,  1846, 
alleged  that  he  was  a  purchaser  for  valuable  consideration,  without 
notice  of  any  equity  as  claimed  in  the  bill ;  he  denied  his  knowledge 
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Kill  of  the  deed  of  October,  1880 ;  alleged  that  there  was  no  registry  of 
Hill.  ^^7  ^^^^  deed,  and  though  he  admitted  that  there  was  a  registry  of 
the  deed  of  April,  1881,  he  alleged  that,  at  the  time  of  making  the 
[  *934  ]  purchase,  he  was  altogether  ignorant  of  it ;  and  he  set  *forth  the 
leases  and  the  assignments  to  himself,  and  claimed  the  estate  of 
Brookhall  absolutely  in  his  own  right,  and  for  his  own  use,  and 
freed  and  discharged  from  any  trust  contained  in  the  settlement  in 
the  bill  mentioned.  And  he  insisted  that,  as  Sir  6.  Fitzgerald  Hill 
was  no  party  to  the  marriage-settlement  of  1881,  and  lived  for  many 
years  after  the  date  of  that  deed ;  and  as  Sir  George  Hill,  at  the 
time  of  the  appellant's  purchase  and  taking  possession  of  the  house 
and  lands,  was  in  possession  thereof,  as  the  apparent  owner ;  and  as 
the  appellant  had  no  notice  of  any  estate,  title,  or  interest  in  the 
plaintiffs,  as  alleged  in  the  bill,  the  plaintiffs  had  no  title  to  the 
relief  sought.  The  appellant  also  denied  the  alleged  waste,  and 
insisted,  on  the  contrary,  that  he  had  expended  considerable  sums 
of  money  in  repairs  and  improvements. 

The  cause  was  brought  to  issue,  and  witnesses  were  examined  on 
both  sides.  The  allegations  of  fact  as  to  the  manner  in  which  Sir 
George  Hill  had  conducted  himself  in  disposing  of  the  property  to 
the  appellant  were  proved,  and  it  was  also  proved  that  the  deed  of 
1881  was  duly  registered.  In  1848,  the  Lord  Chancellor  (the  Right 
Hon.  Mazibrb  Brady)  made  a  decree  (i)  by  which  it  was  declared 
that  Mill  was  a  trustee  for  the  plaintiff  (Sir  G.  Hill)  of  the  portions 
of  the  house  and  demesne  lands  of  Brookhall,  held  under  Sir  B. 
Fergusson  and  Mr.  Lecky,  and  of  the  several  and  respective  terms 
for  which  he,  Mill,  had  obtained  leases  thereof  respectively,  and 
that  the  leases  were  grafts  on  the  original  leases,  by  which  the  lands 
were  held  by  Sir  G.  Fitzgerald  Hill  and  Sir  G.  Hill.  And  it  was 
ordered  that  Mill  should  assign  the  same  to  the  plaintiffs.  Cotter 
and  McCausland,  for  the  remainder  of  their  respective  terms,  and 
deliver  up  to  them  the  leases,  and  agreements  for  leases,  of  the  said 
portions,  which  had  come  into  his  hands  from  Sir  G.  Hill,  and  the 
[  •836  ]  leases  obtained  by  him  in  *his  own  name  and  for  his  own  use.  And 
the  plaintiffs  were  declared  entitled  to  receive  the  rents  of  the  said 
lands  which  had  accrued  since  the  death  of  Sir  G.  Hill.  And  a 
reference  was  made  to  the  Master  to  ascertain  the  amount  of  the 
rents.  And  the  defendant  was  declared  entitled  to  the  sum  of  409^., 
being  the  amount  paid  by  him  to  Sir  B.  Fergusson  for  arrears  of 
rent  due  for  the  lands  held  under  him  at  the  date  of  the  renewal  in 
(I)  12  It.  Eq.  Hep.  107. 
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January,  1842,  with  interest  thereon  at  five  per  cent,  from  that  Mill 
period  antil  liquidated  by  the  rents  and  profits  of  the  aforesaid  hill. 
portions  of  Brookhall  over  and  above  the  head-rents  and  other 
lawful  outgoings,  &c.  And  the  Master  was  ordered  to  fix  an  occu- 
pation-rent on  the  said  portions.  And  the  defendant  was  declared 
chargeable  (to  the  extent  of  4092.,  with  interest  as  aforesaid)  with 
such  occupation-rent  from  the  1st  of  November,  1841,  to  the  15th  of 
December,  1845,  the  day  of  the  death  of  Sir  G.  Hill,  deducting 
therefrom  the  head-rents,  &c.,  according  as  the  same  were  charge- 
able up  to  that  period.  And  the  defendant  was  declared  chargeable 
with  an  occupation-rent,  to  be  determined  by  the  Master,  from  the 
death  of  Sir  6.  Hill.  And  the  defendant  was  to  have  credit  against 
this  occupation-rent  for  all  head-rents  and  other  lawful  outgoings 
from  the  same  period,  and  he  was  to  be  enjoined  from  removing 
trees  and  shrubs,  &c.,  or  committing  other  waste  on  the  portions  of 
Brookhall  held  under  Sir  B.  Fergusson  and  Mr.  Lecky  as  aforesaid. 
And  the  defendant  was  ordered  to  pay  the  costs  of  the  suit,  except 
as  to  that  part  of  the  bill  which  related  to  the  land  held  under  the 
Bishop  of  Meath  or  Mr.  Alexander,  and  which  was  thereby  dismissed 
with  costs.     The  defendant  now  appealed  against  that  decree. 

Mr.  J.  Parker  and  Mr.  H.  Terrell,  for  the  appellant : 

This  is  a  bill  against  an  innocent  purchaser  for  valuable  con- 
sideration, whose  legal  title  is  sought  to  be  impeached  on  account 
of  a  deed,  of  which  he  had  no  notice.  The  *claim  of  the  respondents  [  *836  ] 
is  purely  one  of  an  equitable  nature,  and,  prima  Jacie,  a  legal  title, 
soch  as  that  of  a  purchaser  for  a  valuable  consideration,  shall  pre- 
vail against  an  equitable  claim.  By  the  Irish  Begistry  Act,  no  party 
is  bound  to  register  a  deed,  but  he  may  register  it  if  he  pleases ; 
and  if  he  should,  his  title,  being  good,  shall  prevail  over  an  equally 
good  title  which  has  not  been  registered.  [They  cited  Bushell  v. 
Bushell{\)  and  other  cases  to  show  that  registration  was  not 
notice.] 

The  registration  of  the  settlement  of  1881  is  of  no  value.  That  [  838  ] 
settlement  purports  to  be  a  conveyance  of  part  of  the  Brookhall 
estate  by  Bea.  Now  Bea  had  no  property  in  it,  and  therefore,  if  the 
appellant  had  looked  at  the  register  where  the  deed  is  supposed  to 
be  copied,  he  would  only  have  been  misled.  It  cannot  operate 
against  his  interests,  for  nothing  could  pass  by  such  a  deed: 
Haselwood  v.  Mansfield  (2). 

(1)  9  B.  R  21  (1  Sch.  &  Lef.  90).  (2)  2  Vent.  196, 
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Hill  The  decree  is,  besides,  erroneous  in  form.     The  decree  directs 

Hill.  ^^^  ^  stand  possessed  of  these  leases  as  a  trustee,  and  then  it 
directs  him  to  assign  and  convey  them ;  but  it  does  not  direct  him 
to  receive  any  indemnity  in  his  character  of  constructive  trustee 
[  *83i)  ]  against  the  rents  and  covenants  ^contained  in  the  leases  of  which 
he  is  to  be  treated  as  the  trustee.  The  indemnity  ought  to  have 
been  directed  in  conformity  with  the  decree  in  Fitzgibbon  v.  Scanlan, 
which  was  affirmed  in  this  House  (i).  Again,  there  is  no  direction 
that  the  Master  is  to  inquire  whether  the  alterations  made  by  Mill 
in  the  house  were  not  substantial  improvements,  the  value  of  which 
is  to  be  ascertained  and  allowed  to  him.  And  lastly,  he  contends 
that  he  ought  not  to  be  subjected  to  costs,  but  ought  to  be  relieved 
from  them,  he  being  a  bond  fide  purchaser,  without  notice  and 
without  misconduct. 

Mr.  Napier  and  Mr.  McCausland,  for  the  respondents  : 

The  cases  cited  on  the  other  side  might  be  relied  on  for  the 
respondents.  The  decisions  in  England,  which  appear  to  restrict 
the  operation  of  the  Registration  Acts,  do  not  affect  this  question, 
for  the  English  and  Irish  Begistration  Acts  are  different  from  each 
other.  [On  this  point  they  cited  Bmhell  v.  Bxishell  (2),  Eyre  v. 
Dolphin  (8),  Jones  v.  Kearney  (4),  and  Thompson  v.  Simpson  (6).] 

[  840  ]  The  manner  in  which  Sir  George  Hill  got  this  property  is  not 

material.  The  registry  of  the  deed  of  1880  was  therefore  needless. 
He  was  bound  by  the  deed  of  1881,  which  vested  the  leases  in 
certain  persons  on  trusts  therein  stated.  That  deed  was  registered, 
and  the  title  under  it,  of  which  notice  was  thereby  given  to  all 
who  used  due  diligence  and  searched,  takes  priority  from  the  date 
of  registration.     *     *     * 

[  841  ]  The  lease,  which  was  renewed  in  favour  of  Sir  George  Hill,  and 

by  him  assigned  to  the  appellant,  must  be  taken  to  have  been 
renewed  for  the  purposes  of  the  trusts  of  the  will.  [On  this  point 
they  cited  Randall  v.  Russell  (6),  Rowe  v.  Chichester  (7),  Witislow 
V.  Tighe{s).] 

^  ®*^  1  Mr.  Parker  replied. 

[Other  cases  cited  by  counsel  are  referred  to  in  the  following 
judgment :] 

(1)  14  R.  R.  62  (1  Dow  261).  (6)  58R.R.298(lDr.&War.459,485). 

(2)  9  R.  R.  21  (1  Sch.  &  Lef.  90).  (6)  17  R.  R.  66  (3  Mer.  190). 

(3)  12  R  R.  94  (2  Ball  &  IJ.  290).  (7)  Amb.  715. 

(4)  58  R.  R.  249  (1  Dr.  &  War.  134).  (8)  12  R.  R.  75  (2  Ball  &  B.  195). 
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Lord  Tburo,  having  stated  the  bill  and  answer,  and  the  decree,        Mill 
said:  Hill. 

Against  this  decree  there  is  an  appeal,  and  in  the  argument  at  ^®^^- 
your  Lordships'  Bar,  several  points  were  made.  First  of  all,  it  was  ^^  " 
insisted  that,  from  the  terms  of  the  settlement  in  1881,  under  which 
the  present  appellant  claims,  nothing  in  truth  passed  to  the  trustees 
under  that  settlement,  with  respect  to  Brookhall.  That  objection 
arose  under  these  circumstances.  The  settlement  begins  by  a 
recital  of  the  intended  marriage,  and  that  it  was  agreed  that  the 
property  should  be  settled  to  the  use  of  that  marriage,  as  well  by 
Mr.  Rea,  the  lady's  father,  as  by  Sir  George  Hill ;  and  then  it 
proceeds  to  recite  a  great  number  of  grants  and  instruments  under 
which  Mr.  Bea,  the  lady's  father,  held  certain  property.  Then  it 
recites  the  settlement  *of  1880.  It  then  proceeds  to  state  that  the  [  *s\s  ] 
said  John  Bea  and  the  said  George  Hill,  according  to  their  respec- 
tive rights,  titles,  and  interests  in  the  property  therein  mentioned, 
have  granted,  and  by  these  presents, — the  expression  is,  "  doth 
grant,"  certain  lands.  In  the  first  witnessing  part  of  the  deed  are 
included  all  lands  as  to  which  there  were  previous  recitals  of  their 
belonging  to  Mr.  Bea.  Then  there  is  introduced  a  second  witnessing 
part :  "  And  this  indenture  further  witnesseth,  that  for  the  con- 
siderations aforesaid,  the  said  John  Bea  doth  grant " — and  then  he 
grants  Brookhall.  And  that  is  followed  by  a  covenant  on  the  part 
of  Sir  George  Hill  to  settle  future  estates,  and  give  further  assur- 
ance, and  some  other  matters  which  are  not  now  material  to  be 
considered. 

It  is  obvious  upon  the  face  of  the  deed,  that  the  property  of 
Brookhall  had  belonged  to  Sir  George  Hill,  and  not  to  Mr.  Bea,  and 
if  the  intention  of  the  parties  to  convey  the  lands  which  are  the 
subject  of  the  settlement,  according  to  their  several  interests,  had 
been  properly  followed  out,  of  course  Sir  George  Hill  would  have 
conveyed  Brookhall ;  but  instead  of  that,  by  a  mistake,  Mr.  Bea  is 
made  to  convey  that  estate.  It  is  therefore  insisted  that  the  deed, 
80  far  as  concerned  Brookhall,  was  inoperative,  and  that  in  truth 
Dothing  passed.  That  is  the  first  objection  made  with  regard  to 
the  interest  claimed  by  the  plaintiff  below  under  the  deed. 

It  is,  however,  said  by  the  respondents,  that  supposing  it  should 
be  held,  that  although  the  legal  estate  and  interest  in  Brookhall  did 
not  pass  under  that  deed,  by  reason  that  the  person  named  as 
grantor  had  no  interest  in  the  property,  and  that  there  was  no  grant 
by  Sir  George  Hill,  who  had  an  interest  in  the  property,  still  it  is 
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MILL  contended  that  an  equity  passed.  But  then  the  appellant  replies, 
HILL.  I  deny  that  that  equity  ought  to  operate  against  me,  considering 
[  "844  ]  *that  I  stand  in  the  situation  of  a  bond  fide  purchaser  for  a  valuable 
consideration  without  notice ;  to  which  it  is  answered  on  the  part 
of  the  respondent,  that  it  is  now  to  be  considered  as  settled  law, 
that  the  conveyance  of  an  equitable  interest  under  the  Irish  Regis- 
tration Act,  6  Anne,  c.  2,  constitutes  a  good  and  available  convey- 
ance, entitled  to  priority  against  all  subsequent  grants  which  may 
affect  the  same  property. 

It  is  contended  by  the  appellant,  that  whatever  may  be  the  case 
with  regard  to  the  general  rule  of  law  or  the  rule  of  equity,  the  law, 
as  it  prevails  in  a  court  of  equity,  independently  of  the  statute, 
namely,  that  where  a  person  has  acquired  an  equitable  interest,  and 
that  equitable  interest  is  sought  to  be  defeated  by  some  subsequent 
grant,  and  the  grantee  under  that  subsequent  grant  acts  hond  fide, 
and  without  notice  of  the  previous  grant,  if  he  obtains  the  legal 
estate,  the  equities  between  the  two  parties  being  equal,  the  legal 
estate  must  prevail,  and  the  grantee  under  the  first  equity  must 
therefore  fail  in  obtaining  the  object  of  his  grant.  That  is  the  first 
objection  to  the  judgment  of  the  Court  below. 

As  regards  the  second  objection  which  has  been  made  here,  I 
do  not  perceive  whether  that  objection  was  made  below,  or  not ; 
I  can  only  infer  that  it  was  not.  In  the  report  of  this  case 
in  the  Court  below,  the  arguments  of  the  counsel  are  set  out  so 
shortly,  that  you  cannot  very  well  tell  what  arguments  were 
employed ;  but  I  do  not  observe  that  the  Lord  Chancellor  in  his 
judgment  takes  any  notice  of  this  point  at  all,  and  therefore  I 
presume  that  it  was  not  made  below.  But  it  is  said  here  that  the 
memorial  of  the  register  of  the  deed  of  1881  was  incorrect,  and 
ought  not  to  be  deemed  a  register  of  that  deed ;  and  that  objection 
arises  out  of  this  state  of  circumstances.  The  settlement  of  1881 
[  *845  ]  witnessed  in  the  first  part  of  the  deed  that  both  parties,  ^'Mr.  Bea 
and  Sir  George  Hill,  conveyed,  granted,  and  assigned  various  pro- 
perties, and  then  it  appears  that,  under  the  second  witnessing  part 
of  the  deed,  Mr.  Bea  conveys  Brookhall.  The  memorial  of  the  deed 
states  that  it  is  a  memorial  of  an  indenture  by  which  Mr.  Bea  and 
Sir  George  Hill  granted  all  the  property  mentioned  in  that  deed, 
making,  therefore,  no  distinction,  such  as  exists  in  the  deed  itself, 
as  to  Brookhall,  which  was  there  granted  erroneously  by  Mr.  Bea ; 
but  it  treats  Sir  George  Hill  as  having  been  the  party  granting  in 
terms  Brookhall,  or  at  least  as  granting  it  jointly  with  Mr.  Bea.   It  is 
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said  that  that  is  sach  a  misdescription  of  the  deed  as  ought  to        Mill 
affect  it.  Hill. 

It  is  farther  insisted  on  the  part  of  the  appellant,  that  the  plain- 
tiff below  is  not  entitled  to  the  benefit  of  the  protection  given  by  the 
4th  section  of  the  Irish  Begistration  Act,  by  reason  of  the  omission 
to  register  the  settlement  of  1830,  that  is,  the  settlement  by  Sir  G. 
Fitzgerald  Hill  upon  Sir  George  Hill ;  it  is  said  that  that  is  the  root 
of  the  title,  and  that  the  registration  of  the  derivative  conveyance  is 
no  registration  of  the  original  conveyance,  and  therefore,  under  the 
authority  of  certain  cases  which  were  mentioned,  to  which  I  shall 
presently  advert,  it  is  contended  that  for  want  of  that  settlement  of 
1880  being  registered,  the  registration  of  that  of  1881  is  unavailable. 

Then,  my  Lords,  there  are  certain  objections  to  the  details  of  the 
decree.  First  of  all,  that  it  does  not  direct  an  indemnity  to  be 
given  to  Mr.  James  Mill,  in  his  character  of  constructive  trustee, 
against  the  rents  and  covenants  which  are  reserved  and  contained 
in  these  instruments,  of  which  he  is  so  declared  to  be  a  trustee,  and 
which  he  is  directed  to  assign.  He  insists  that,  under  such  circum- 
stances, he  is  entitled  to  an  indemnity,  which  the  decree  does  not 
give  him ;  he  further  insists  that  there  ought  to  have  been  also  a 
reference  to  ascertain  whether  or  not  those  matters  *which  he  had  [  *846  ] 
performed  with  regard  to  the  estate  were  substantial  improvements, 
the  expense  of  which  he  ought  to  be  allowed.  The  decree  is  silent 
upon  that  subject,  and  he  insists  that  it  is  erroneous  in  respect  of 
that  omission.  He  further  insists  that  the  decree  subjects  him  to 
costs,  whereas  this  is  not  a  case  in  which  he  ought  to  be  charged 
with  the  costs,  for  that,  being  a  bond  fide  purchaser  without  notice, 
and  not  having  misconducted  himself  in  the  least,  but  being  brought 
into  this  situation  by  the  suppression,  on  the  part  of  Sir  George 
Hill,  of  the  settlement  which  he  made,  he  has  done  nothing  which 
should  render  him  liable  to  costs.  He  has  paid  his  money  as  a 
bond  fide  purchaser ;  he  has  dealt  with  the  property  as  his  own,  and 
has  substantially  increased  its  value  by  what  he  has  done;  and  he  says 
that,  if  it  is  now  taken  away  from  him  under  the  doctrine  that  he  is 
a  constructive  trustee,  he  ought  to  have  an  allowance  for  so  much  of 
his  expenditure  upon  the  property  as  shall  be  found  to  have  increased 
its  permanent  value.     Such  are  the  points  which  have  been  made. 

First,  with  respect  to  the  deed  of  settlement  of  1831,  it  was  said 
by  the  Loan  Chamcbllob  of  Ibeland,  in  giving  his  judgment  in  the 
Court  below,  that  considerable  doubts  might  be  entertained  whether 
the  error  which  occurred  in  the  deed,  of  making  Mr.  Bea  the 


866  1852.     H.  L.     8  H.  L.  C.  846—848.  [r.r. 


Mill  grantor  instead  of  making  Sir  George  Hill  the  grantor,  had  the 
Hill.  effect  of  preventing  the  estate  from  passing.  The  Lobd  CnANCBLiiOB 
thought  that,  as  it  is  apparent  upon  the  face  of  the  deed  that 
it  was  the  intention  of  all  parties  to  that  instrument  that  Sir  George 
Hill  should  be  the  grantor,  the  existence  of  such  an  intention  would 
enable  even  a  court  of  law  to  construe  the  deed  rather  according  to 
the  apparent  intention  than  according  to  its  literal  terms.  But,  at 
all  events,  he  expresses  himself  confident  that  such  intention  had 
the  effect  of  subjecting  the  estate  to  a  charge  in  equity,  which  might 

[  *847  J  be  enforced  by  ^compelling  a  conveyance  upon  the  trusts  of  that  settle  ■ 
ment  in  which  it  was  intended  to  have  been  conveyed  in  point  of  law. 
Now  I  doubt  if  it  will  be  necessary  to  express  any  opinion  at  all 
on  the  part  of  your  Lordships  with  regard  to  whether  Brookhall  did 
or  did  not  pass  at  law.  Certain  authorities  are  cited,  as  tending 
to  support  the  doctrine  that  it  did  not  pass  at  law.  I  have  examined 
those  cases,  but  it  does  not  appear  to  me  that  any  one  of  them 
warrants  that  supposition.  The  general  rule  of  construction  is,  that  the 
Courts,  in  construing  the  deeds  of  parties,  look  much  more  to  the 
intent  to  be  collected  from  the  whole  deed,  than  from  the  language 
of  any  particular  portion  of  it.  The  intent  must  be  collected  from 
the  deed  itself,  and  not  from  evidence  aliunde ;  and  the  Courts  con- 
sider themselves  authorized  and  bound,  where  they  can  collect  the 
intent  from  the  language  of  the  deed,  if  all  the  parts  of  the  deed 
will  admit  of  it,  to  construe  that  deed  rather  according  to  the  general 
intent  than  according  to  any  particular  phraseology  contained  in  it. 
The  first  case  that  is  mentioned  is  the  case  of  Lord  Saye  and 
Sele  (1).  It  appears  upon  the  face  of  the  deed,  that  Lord  Saye  and 
Sele  was  intended  to  be  the  grantor,  but  in  the  granting  part  of  the 
deed  there  are  the  words  **  hath  granted,"  and  so  on,  using  the  usual 
words  of  a  grant ;  but  it  does  not  say  who  "  hath  granted."  The 
Court,  however,  upon  looking  at  the  whole  deed,  said  that  it 
appeared  to  be  executed  by  Lord  Saye  and  Sele,  and  that  it  was 
perfectly  obvious  that  he  intended  to  grant,  and  therefore,  though 
his  name  was  not  mentioned  in  the  granting  part,  yet  having 
executed  it,  and  the  whole  contents  of  the  deed  manifesting  that  he 
was  the  intended  grantor,  there  was  enough  evidence  to  say  that 
the  words  ''  hath  granted  "  applied  to  him. 

[  848  ]  There  is,  however,  a  distinction  between  that  case  and  the 

present.     This  is  not  a  case  where  there  is  the  absence  of  the 
name  of  the  grantor,  nor  one  where  the  language  is  uncertain  or 

(1)  10  Mod.  p.  40. 
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ambigaouB ;  it  is  the  case  of  an  express  grant  by  one  person  in  terms  Mill 
which  the  Court  is  asked  to  construe  as  amounting  to  a  grant  by  hill. 
another ;  to  reject,  therefore,  the  precise  and  distinct  terms  in  the 
granting  part  of  the  deed — to  take  out  one  name  and  in  effect  insert 
another,  according  to  the  supposed  intent.  The  case  of  Lord  Saye 
and  SeU  does  not  go  so  far  as  that ;  it  stops,  as  it  appears  to  me, 
very  far  short  of  it.  The  Court  there  only  held,  that  where,  upon 
the  face  of  a  deed,  it  appeared  that  an  individual  who  had  executed 
the  deed  intended  to  grant,  and  the  deed  stated  that  something  had 
been  granted,  though  there  was  an  absence  of  the  statement  of  the 
person  who  made  that  grant,  still  it  might  be  construed  to  be  the 
grant  of  the  person  who  upon  the  face  of  the  deed  was  intended  to 
grant,  and  who  had  executed  that  deed.  That  is  the  effect  of  the 
first  case  that  was  cited. 

The  next  case  which  was  cited  was  the  case  of  Treihewy  v. 
Ellesdon  (1).  Now  there,  the  deed  recited  that  Elizabeth  Cossen  had 
surrendered  the  grant  of  an  annuity  to  Nicholas  Cossen.  The  parties 
to  that  deed  are  Nicholas  Cossen,  of  the  one  part,  and  Elizabeth 
Cossen  and  Nicholas  Cossen  the  younger,  son  of  the  said  Elizabeth, 
of  the  other  part.  After  having  cited  the  surrender  by  Elizabeth 
Cossen  to  Cossen  the  elder,  it  then  goes  on  to  state,  ''hath  granted  a 
certain  annuity  to  Elizabeth  Cossen,"  not  mentioning  the  name  of 
the  grantor.  And  then  it  proceeds,  **  hath  granted  a  certain  rent- 
charge  or  an  annuity  issuing  out  of  his  barton,"  &c.  Then  comes 
the  habendum,  ''  to  hold  to  Elizabeth  Cossen  and  Nicholas  Cossen 
the  younger."  Now,  nothing  can  be  more  distinct  than  the  intent 
apparent  upon  that  *deed.  The  first  recital  is  the  surrender  of  the  [  *849  ] 
first  grant  to  Nicholas  Cossen  the  elder.  Then  it  says,  that  this 
surrender  having  been  made,  **  hath  granted  this  annuity  issuing 
from  his  barton  ;  "  and  then  the  habendum  shows  that  the  persons 
who  are  intended  beneficially  to  take  under  that  grant  of  the  annuity 
are  Elizabeth  and  Nicholas  Cossen  the  younger.  It  was  quite 
impossible  to  doubt  the  intention  there ;  and  the  decision  follows  the 
case  of  Lord  Saye  and  Sele.  by  not  requiring  that  the  name  of  the 
grantor  should  immediately  precede  the  grant,  no  other  name  as 
grantor  being  introduced,  and  it  being  followed  by  the  habendum  to 
the  other  parties  to  the  deed.  It  was,  in  fact,  perfectly  obvious 
what  the  intent  was,  and  the  Court  in  that  case  did  that  which  had 
been  done  in  the  previous  case,  and  no  more. 

The  next  case  is  to  be  found  in  the  same  book :  Haselwood  v« 

(1)2  Vent.  141. 


868  1862.     H.  L.     8  H.  L.  C.  849—850.  [r.b. 


Mill        Mansfield  (l).      It  was  an  action  upon  a  charter-party,  and  in  a 
Hill.        certain  part  of  it  there  was  an  obligation  to  pay  a  penalty  on  a  given 
event,  it  distinctly  appearing  who  was  the  party  to  pay  that  penalty  ; 
but  when  it  came  to  the  obligatory  part,  it  omitted  to  say  that  he 
bound  himself;   the  word  ''tpse,'*  the  deed  being  in  Latin,  was 
omitted.    Three  of  the  learned  Judges,  Chief  Justice  Pollexfen  and 
two  others,  held, — upon  special  demurrer,  be  it  observed, — that  the 
allegation  was  imperfect  in  not  stating  that  the  defendant  had  bound 
himself.      Yentris  differed,  and,  with  great  respect  to  the  others,  I 
think  he  differed  properly.     Considering,  however,  that  case  to  have 
been  upon  special  demurrer,  and  considering  also  the  nature  of  the 
obligation,  it  does  not  appear  to  me  to  go  very  far  either  way  with 
respect  to  the  general  doctrine. 
I  have  thus  stated  what  the  cases  were,  and  have  called  your 
[  *850  ]       Lordships'  attention  to  the  circumstance,  that  in  construing  *a 
grant,  on  the  face  of  which  the  intention  of  the  parties  is  clearly 
shown,  namely,  that  a  particular  individual  should  grant;    and 
where  the  tenor  of  the  grant  itself  assists  in  showing  that  intention, 
but  where  the  name  of  the  grantor  is  not  repeated,  the  Court  will 
supply  that  name  from  the  other  parts  of  the  deed.   I  have  also  called 
your  Lordships'  attention  to  the  fact  which  distinguishes  those  cases 
from  the  present,  namely,  that  here  we  have  two  real  grantors,  and 
that  the  name  of  one  of  them  is  improperly  prefixed  to  a  grant  of 
one  particular  portion  of  the  property  which  did  not  belong  to  him. 
The  general  principle — that  of  construing  a  deed  according  to  the 
intention,  where  by  any  possibility  you  can  do  so — is  clear  enough. 
The  only  authority  bearing  distinctly  upon  the  application  of  that 
principle  is  a  case  of  I'he  Bishop  of  Gloucester  v.  Wood  (2).    In  that 
case,  the  Bishop  of  Gloucester  was  seised  of  a  manor,  and  he 
demised  twenty  acres  of  that  manor  for  lives,  subject  to  a  certain 
rent,  and  to  the  rendering  a  heriot  upon  the  death  of  each  of  the 
lives  during  which  the  grant  was  to  enure.    He  afterwards  demised 
the  manor.     One  of  the  lives  mentioned  in  the  lease  of  twenty  acres 
dropped,  whereupon  the  lessee  of  the  manor  seized  the  heriot.  The 
Bishop  said,  "  That  heriot  is  mine,  and  not  yours.    It  is  true,  I  have 
demised  the  manor  to  you,  but  that  meant  so  much  of  the  manor 
as  I  was  in  possession  of;  but  I  had  previously  severed  twenty 
acres  by  a  lease  to  somebody  else,  and  therefore  the  Court  will 
construe  that  grant  according  to  the  intention  of  the  grantor, 
will  hold  that   you  take  only  so  much  of  the  manor  as  was 

(1)  2  Vent.  196.  (2)  Winch,  46. 
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in  my  possession  when  I  made  the  grant  to  you,  and  that,  as        Mill 

I  had  previously  severed  twenty  acres  from  the  manor,  they  did  not        hill. 

pass  by  the  grant," — and  accordingly  the  Bishop  brought  trover  for 

*the  heriot.    It  was  then  said  by  the  counsel  in  the  argument,  and       [  *^^^  J 

adopted  by  the  Court,  that  although  the  Court  will  construe  a  deed 

according  to  the  general  intention,  scope,  and  meaning  which  may 

be  found  on  considering  the  whole  of  it,  yet  that  the  Court  will 

never  construe  a  grant  directly  contrary  to  its  terms,  and  make  it  a 

grant  of  a  part  only,  when  in  terms  it  was  a  grant  of  the  whole. 

That  argument  appears  to  have  been  adopted  by  the  Court  (i),  the 

statement  of  the  case  in  Yiner  being,  "  that  no  construction  shall 

be  made  contrary  to  the  express  words  of  the  grant "  (2).     There 

was  a  similar  case  of  Lord  Lisle,  which  I  will  mention  in  a  moment, 

in  which  the  same  question  seems  to  have  occurred.    But  I  do  not 

think  it  is  necessary  to  trouble  your  Lordships  with  any  lengthened 

observations  with  respect  to  the  application  of  the  general  rule  to 

the  present  case  ;    for  this  reason — if  it  is  clear,  upon  the  face  of 

that  deed,  that  the  property  became  subject  in  *equity  to  the  trusts,       [  •852  ] 

in  that  case  the  effect,  as  is  agreed  upon  the  present  occasion,  would 

be  precisely  the  same,  as  far  as  entitling  the  cestui  que  trust  under 

the  deed  of  settlement  to  the  benefit  of  the  property  is  concerned, 

as  if  the  legal  estate  had  itself  passed. 

I  must  confess  that  I  do  not  think  any  arguments  at  the  Bar 
were  urged  tending  to  create  a  doubt,  but  that  a  court  of  equity 
would  have  enforced,  if  necessary,  the  conveyance  of  this  property 
by  Sir  George  Hill,  because  it  would  be  here  perfectly  absurd  to 
argue  that,  upon  the  face  of  the  deed,  any  doubt  can  be  entertained 
that  Sir  George  Hill  was  the  person  intended  to  convey.     There  is 

(1)  Winchfd?,  where  tlie  judgment  is  that  the  heriot  reserved  shall  go  with 

thus  stated :  2'he  Bishop  of  Oloucester  v.  the  reversion ;  and  if  this  do  not  go 

Wood  before  (reported,  p.  46).   Now  the  with  the  reversion  to  the  lessee  of  the 

3  of  The  BUhop  of  Olottcester  y.  Wood  manor,  yet  the  plaintiff  shall  not  have 


was  adjudged,  Hobart   and  Winch  the   heriot;    and   then,  though   the 

being  only  present:   and  first  it  was  defendant  had  not  good   title  to  the 

resolved  by  them,  that  when  the  Bishop  heriot,  yet  if  the  property  of  the  heriot 

let  parcel,  as  twenty  acres  for  life,  and  do  not  appertain  to  the  plaintiff,  he 

after  he  lets  the  manor  itself  to  another  shall  not  have  a  trover  and  conversion, 

rendering  rent,  in  this  case  the  rent  for  the  defendant  had  the  first  posses- 

issues  out  of  the  entire  manor,  for  if  sion :  and  judgment  was  commanded 

in  debt  for  the  rent^  the  lessor    do  to  be  entered  for  the  defendant,  if  no 

declare  upon  a  demise  of  the  manor  other  cause  was  showed  before  next 

omitting  the  reversion  of  this  parcel,  Thursday."      (It    is    not    afterwards 

the  declaration  is  evil ;  and  upon  non  mentioned.) 

demigit   pleaded,    it   shall   be  found  (2)  14  Yin.  Orants  (H.  13),  3. 
against  1dm.  Secondly,  this  they  held, 
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Mill  the  previous  recital  of  the  interest  of  the  different  conveying 
HuiL.  parties,  and  a  recital  of  the  conveyance  by  Sir  G.  Fitzgerald  Hill  to 
the  use  of  Sir  George  Hill.  There  is  no  recital  whatever  of  any  grant 
to,  or  any  interest  in  Mr.  Rea.  There  can,  therefore,  be  no  doubt, 
if  it  should  be  found  that  the  effect  of  the  Irish  Registration  Act  is 
to  take  this  case  out  of  the  ordinary  rule,  under  which,  if  equity 
is  equal  to  equity,  the  legal  title  must  prevail,  it  must  subject 
Mr.  Mill,  the  plaintiff,  to  the  trusts  of  the  deed ;  and  it  becomes 
perfectly  immaterial  whether  the  property  passed  at  law,  or  not. 
And  therefore,  perhaps  your  Lordships  would  think  it  unnecessary 
to  indicate  any  opinion  upon  that  point.  No  doubt  can  be  enter- 
tained that  the  Lobd  Chancellor  was  correct  in  holding  that,  in 
point  of  equity.  Sir  George  Hill  made  a  settlement  of  this  property, 
the  property  of  his  uncle ;  that  he  was  the  grantor,  and  was  bound 
by  the  settlement. 

It  therefore  appears  that  here  is  an  equitable  settlement  of  that 
property.  Subsequently  to  the  equitable  settlement,  here  is  what 
may  be  called  an  equitable  lease  of  the  property.  If  all  those 
renewed  leases  were  grafts  upon  the  old  leases,  of  which,  I  take  it, 
[  *863  ]  since  the  cases  in  Ambler  (i)  *and  probably  before,  not  the 
slightest  doubt  can  arise,  it  will  not  be  necessary  to  distinguish 
between  the  new  leases  and  the  old;  but  you  will  be  inclined  to 
hold  that  both  were  subject  to  the  same  equities.  It  would  be 
attended  with  great  evil  and  mischief  if  individuals  who  take  a 
limited  interest  in  property,  subject  to  certain  trusts,  could  change 
the  nature  of  that  property  by  any  contrivance,  or  by  any  arrange- 
ment, and  then  take  the  new  property  for  their  own  benefit, 
discharged  from  the  trusts  which  attached  to  the  old.  The  same 
rules  must  in  such  cases  be  applicable  to  both. 

Now,  my  Lords,  there  being  an  equitable  settlement  of  this 
property,  but  a  subsequent  grant  inconsistent  with  that  equitable 
settlement,  the  question  arises, — is  that  legal  conveyance,  sub- 
sequently made,  bound  by  the  equitable  settlement,  or  not  ?  That 
depends  entirely  upon  the  Irish  Registration  Act,  which,  as  you  are 
aware,  differs  in  some  respects  from  the  English  Registration 
Act.  The  Irish  Eegistration  Act,  in  the  first  two  or  three  sections, 
provides  generally  that  deeds  may  be  registered,  not  rendering  it 
compulsory  in  any  other  sense  than  this — that  it  leaves  parties, 
who  have  not  registered,  exposed  to  the  great  peril  of  having  their 
grants  disappointed  and  defeated  by  subsequent  grants,   though 

(1)  Morecock  v.  Dickim,  Amb.  678  ;  Rowe  v.  Chichester ^  id,  716, 
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those  claiming  under  sabsequent  grants  have  taken  in  contra-  Mill 
vention  or  fraud,  provided  they  have  registered  those  grants.  Then  hu.l. 
the  4th  section  provides — (his  Lordship  lead  it,  see  ante,  p.  858,  n.). 

My  Lords»  up  to  the  time  of  Lord  Bedesdale  it  does  not  appear 
that  there  was  any  judicial  construction  of  that  clause  which  was 
considered  as  determining  the  question.  But,  in  Busheli  v. 
BusheU  (i),  Lord  Bedesdale  took  time  to  consider  the  question, 
and  deUvered  an  elaborate  judgment  upon  the  subject,  marked  by 
all  the  intelligence  and  ^soundness  of  law  for  which  that  learned  [  *B54  ] 
Judge  was  conspicuous,  and  he  came  to  the  conclusion  that  upon 
the  true  construction  of  this  section,  differing  in  its  language  from 
the  section  in  the  English  Act,  the  equity  in  the  grant  which  was 
registered  would  prevail,  as  an  equity,  against  any  subsequent 
grant,  by  the  same  party,  inconsistent  with  it. 

My  Lords,  notwithstanding  that  learned,  and  elaborate,  and 
most  distinct  judgment,  doubts  still  appear  to  have  been  enter- 
tained, until  at  last  the  question  came  before  the  present  Lord 
Chancellor  of  England,  at  that  time  the  Lord  Chancellor  of 
Ireland,  in  the  case  of  Drew  v.  Lord  Norbury{2).  There  the 
question  arose  again ;  the  Lord  Chancellor  appeared  to  entertain 
some  doubt  at  first  upon  it,  and  therefore  had  the  case  argued 
before  him,  and  called  to  his  assistance  the  Chief  Justice  of  the 
Queen's  Bench  and  Mr.  Baron  Pennefather.  It  was  learnedly  and 
ably  argued,  and  the  two  learned  Judges  delivered  a  most  able  and 
learned  opinion,  confirming  the  opinion  of  Lord  Bedesdale,  and  the 
Lord  Chancellor  confirmed  and  adopted  their  opinion. 

It  is  now  fifty  years  since  Lord  Bedesdale  came  to  that 
decision,  and  between  six  and  seven  years  since  the  present  Lord 
Chancellor,  then  holding  the  seals  of  Ireland,  confirmed  and 
adopted  it.  If  the  rules  of  law  applicable  to  the  settlement  of 
property,  which  have  been  solemnly  decided  and  acted  upon 
during  a  period  of  fifty  years,  which  have  governed  professional 
men  in  that  country  in  advising  and  in  arranging  their  clients' 
interests  in  respect  of  property,  are  to  be  called  in  question,  and  if 
at  the  end  of  that  time  that  which  might  have  been  at  one  time 
doubtful,  but  has  long  since  been  settled,  is  to  be  re-opened  and 
reconsidered,  and  an  alteration  takes  place,  I  confess  it  appears  to 
me  that  the  Courts  would  become  rather  a  snare  *than  a  pro-  [  *^^^  ] 
tection.  The  opinion  of  Lord  Bedesdale  was  in  in  itself  entitled 
to  great  weight  as  an  authority,  and  it  is  entitled  to  still  greater 
(1)  9  B.  IL  21  (1  Sob.  &  Lef.  90).  (2)  72  B.  B.  62  (3  Jo.  &  Lat.  267). 
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Mill  weight  when  the  length  of  time  is  considered  during  which  I  must 
Hill.  suppose  it  to  have  been  acquiesced  in,  and  to  have  been  acted  upon 
in  regulating  the  disposition  of  property ;  and  I  think  your  Lord- 
ships would  be  very  slow  indeed  to  do  anything  which  would  bring 
that  judgment  into  doubt,  more  particularly  when  you  consider  that 
it  has  come  under  the  solemn  revision  of  the  present  Lord  Chan- 
cellor, assisted  by  the  two  learned  Judges  I  have  mentioned,  and 
has  been  deliberately  confirmed.  I  should  therefore  submit  to 
your  Lordships,  that  that  should  be  taken  as  settled  law,  not  sub- 
ject to  any  doubt  or  question,  and  not  now  again  open  to 
argument;  and  that  under  that  Act  it  should  be  deemed  that, 
according  to  the  true  construction,  an  equity  which  is  duly  regis- 
tered is  entitled  to  bind  property  which  may  be  the  subject  of 
grants  made  at  a  time  subsequent  to  such  registration.  My  Lords, 
entertaining  that  opinion,  I  should  most  respectfully  recommend 
your  Lordships  to  acquiesce  in,  and  to  confirm  the  ruling  which 
I  have  before  stated. 

The  next  point  is  with  regard  to  the  memorial.  Now  the 
memorial,  I  have  slated  to  your  Lordships,  in  referring  to  the  deed, 
states  it  to  be  a  deed  by  which  Mr.  Bea  and  Sir  George  Hill  both 
granted,  whereas,  according  to  the  letter  of  the  deed,  Mr.  Bea 
granted,  and  not  Sir  George  Hill,  either  jointly  or  severally. 

In  order  to  consider  the  effect  of  an  error  of  that  sort,  it  is 
necessary  to  refer  to  the  Begistration  Act  to  see  what  it  requires  the 
memorial  to  contain :  that  will  be  found  in  the  7th  section.  The 
memorial  is  required  to  contain  the  dates,  the  names  of  the  parties 
and  the  parcels,  in  other  words,  the  description  of  the  lands  which 
are  the  subject  of  the  deed,  according  to  the  terms  in  which  those 
L  *856  ]  lands  are  ^described  in  the  deed  professed  to  be  registered.  In  this 
case  the  parties  have  added  something  more,  and  it  is  said  that  in 
that  something  they  have  erred  and  misstated.  Well,  but  if  they 
have  stated  all  that  the  statute  requires,  supposing  they  have  stated 
something  more,  if  that  which  they  have  added  unnecessarily,  that 
surplusage,  had  no  tendency  to  mislead  or  to  obscure,  nay,  rather 
tended  to  induce  additional  caution,  it  certainly  would  be  a  very 
strong  thing  to  hold  that,  by  the  additional  matter  not  required  by 
the  Act  of  Parliament,  and  which  additional  matter  had  no  tendency 
to  defeat  or  to  vary  the  effect  of  that  which  is  stated  according  to 
the  requisition  of  the  Act  of  Parliament,  the  whole  deed  was 
invalidated.    I  do  not  see  any  ground  for  such  a  proposition. 

Then  it  was  further  said,  that  in  truth  the  memorial  only  stated 
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the  legal  effect  of  the  deed ;  for  on  looking  at  the  legal  effect  of  the  mill 
deed,  Mr.  Bea  and  Sir  George  Hill  did  grant.  Without  going  into  ^^^^^ 
that,  it  appears  to  me,  that  inasmuch  as  they  gave  all  which  the 
statute  required,  and  if  they  further  stated  that  which  it  would  be 
most  imi)ortant  for  an  individual  to  know,  and  which  would  put 
him  upon  greater  caution,  induce  a  strong  necessity  for  inquiry,  and 
in  no  respect  have  a  tendency  to  injure,  I  think  it  had  no  injurious 
effect.  Of  course,  if  an  individual  was  bargaining  with  Sir  George 
Hill  for  the  purchase  of  his  estate,  and  found  upon  the  register  what 
professed  to  be  a  memorial  of  a  grant  by  Sir  George  Hill  of  that 
property,  that  would  stimulate  inquiry  much  more  than  if  it  stated 
that  Sir  George  Hill  was  a  party  to  a  deed  with  other  persons,  by 
which  deed  something  was  done,  but  without  showing  that  these 
persons  had  been  dealing  with,  and  affecting  that  property.  That 
would  not  be  half  as  stringent  as  when  it  said  expressly  that  Sir 
George  Hill  himself  had  granted,  as  undoubtedly  he  had  granted, 
the  estate  equitably,  subject  to  the  trusts  of  the  settlement.  As  it 
^appears  to  me,  no  mischief  arose  from  that  mistake  in  the  memorial.  [  *^^^  ] 
I  cannot  think  that  it  ought  injuriously  to  affect  the  rights  of  the 
parties.  I  consider,  therefore,  that  as  far  as  concerns  the  settlement 
of  1831,  supposing  that  deed  alone  required  to  be  registered,  it  was 
sufficiently  registered  to  satisfy  the  terms  of  the  Act  of  Parliament. 
But  then,  my  Lords,  it  is  said  that  it  ought  not  to  have  the  effect 
which  the  interests  of  the  plaintiffs  below  required  it  should  have, 
namely,  to  give  priority ;  because  it  is  said  that  the  settlement  of 
1830,  the  root  of  the  title,  was  not  registered.  That  it  was  not 
registered  was  admitted  on  all  hands.  Your  Lordships  will  bear  in 
mind  that  the  settlement  of  1830,  by  Sir  G.  Fitzgerald  Hill,  was 
made  in  favour  of  his  nephew.  I  attended  during  the  argument 
to  see  upon  what  principle,  looking  at  the  circumstances  of  this 
case,  that  deed  was  required  to  be  registered.  I  did  not  collect, 
midoubtedly  from  the  arguments  at  the  Bar,  any  principle.  It 
was  stated  that  it  was  necessary  because  it  was  called  the  root  of 
the  title,  and  it  was  said  that  the  derivative  conveyance  of  1831  had 
not  the  effect  of  registering  that  deed,  which  is  correct  enough ;  but 
whether  it  was  necessary  that  that  deed  should  be  registered  at  all 
is  another  matter,  and  I  repeat  I  have  not  yet  heard,  nor  been  able 
myself  to  discover  any  principle  upon  which  that  deed  is  required  to 
be  registered.  The  deeds  which  the  statute  requires  to  be  registered 
are  those  deeds  the  interests  granted  under  which  are  affected  by 
some  other  grant.       A  deed   which    is   altogether  unaffected  by 
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Mill        anything  else  does  not  appear  to  me  to  fall  within  the  principle  which 

Hh'l.        1  collect  from  the  statute.     The  settlement  by  Sir  G.  Fitzgerald  Hill 

is  correct  enough  in  itself ;  he  granted  to  Sir  George  Hill.    What 

is  it  that  this  case  requires?    Why,  that  what  Sir  George  Hill 

did   with  the  estate,   or  the  fact  that  he  did    something  with 

[  *868i]  the  estate,  should  be  put  upon  record,  so  that  anybody  who  *may 
propose  to  deal  with  him  may,  by  searching  that  record,  ascertain 
that  there  are  deeds  in  existence  which  may,  by  possibility,  affect 
the  rights  of  the  parties.  But  in  the  present  case,  what  would  it 
matter  to  Mr.  Mill  whether  the  settlement  of  1830  was  registered  or 
not  ?  The  present  appellant  claims  under  Sir  George  Hill,  and 
whether  Sir  George  Hill  claims  under  the  settlement  of  1880,  or 
whether  he  took  as  heir-at-law  of  his  uncle,  is  perfectly  immaterial. 
The  thing  which  affects  the  interests  of  Mr.  Mill  is,  that  Sir  George 
Hill  had  charged  this  estate,  and  having  so  done,  sought  to  sell 
that  interest  which  he  had  so  charged,  without  giving  notice  of 
the  charge.  The  deed  of  1880  is  not  essential  for  that  purpose,  and 
I  repeat  I  have  not  been  able  to  discover  any  principle  which 
requires  it  to  be  registered. 

But  it  was  argued  as  matter  of  authority,  and  certain  cases  were 
referred  to  as  tending  to  show  that  it  had  been  determined  as 
necessary  that  deeds  in  the  position  with  regard  to  the  transaction 
in  which  the  settlement  of  1880  stands  were  required  to  be 
registered.  I  have  searched  through  the  cases,  but  it  does  not 
appear  to  me  that  any  one  of  them  supports  that  doctrine,  or 
creates  any  necessity  for  the  registration  of  the  deed.  I  will  call 
your  Lordships'  attention  to  those  cases,  and  state  why  they  appear 
to  me  not  at  all  to  warrant  the  conclusion. 

My  Lords,  there  is  the  case  of  Warburton  v.  Laveland{l), — an 
extremely  important  case,  which  came  before  this  House.  Lord 
Tenterden  presided  at  the  time  of  the  argument.  The  question 
arose,  whether  a  lease,  which  had  been  granted  by  a  person  of  the 
name  of  Warburton,  was  a  lease  which  would  prevail  against  a 
settlement  to  which  Mr.  Warburton  had  been  a  party  prior  to  his 
marriage.     Mr.  Warburton  married  a  lady  who  was  entitled,  with 

[  *859  ]  ber  *father,  to  an  interest  in  the  property  in  question ;  and  the 
lady  being  about  to  marry  Mr.  Warburton,  the  father,  the  daughter^ 
and  the  intended  husband,  joined  in  the  settlement  of  that  pro- 
perty. That  deed  was  not  registered,  and  the  husband  afterwards, 
upon   the  death  of  the  father,  being  in  possession,  as    he    was 

(1)  6  BHgh,  N.  S.  1. 
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entitled  to  be  under  the  settlement,  assumed  to  be  the  owner  in  Hill 
right  of  bis  wife,  and  claimed  to  be  entitled  to  demise  tbat  wbicb  hill. 
he  ^ould  have  been  entitled  to  do  if  there  had  been  no  such 
settlement;  and  accordingly  he  did  grant  a  lease.  That  lease, 
vhich  was  registered,  was  afterwards  assigned,  and  after  the 
death  of  the  husband,  the  wife  sought  to  recover  the  property  for 
her  own  benefit,  according  to  the  terms  of  the  settlement.  The 
question  arose — whether  the  registered  lease,  by  the  husband, 
was  entitled  to  prevail  over  the  settlement,  that  settlement  not 
being  registered.  Lord  Chief  Justice  Tindal  delivered  the  opinions 
of  the  twelve  Judges  upon  certain  questions  put  by  the  House  to 
them, — those  questions  being,  first  of  all,  which  title  ought  to  be 
preferred,  the  title  under  the  settlement,  or  the  title  under  the 
lease;  and  secondly,  whether  the  question  would  be  affected  by 
the  circumstance  of  the  assignment,  under  which  the  party  then 
claimed  to  be  entitled,  not  being  registered.  The  answers  to  those 
questions  were,  as  to  the  first,  that  the  title  of  the  assignee  under 
the  lease  ought  to  be  preferred,  because  the  original  settlement 
had  not  been  registered.  There  was,  therefore,  an  entire  conceal- 
ment from  the  assignee  of  the  marriage-settlement,  which  had  the 
effect  of  depriving  the  husband  of  that  property,  the  interest  in 
and  right  to  which  he  would  have  acquired  by  his  marriage, 
supposing  he  had  not  affected  that  right  to  the  property  and 
interest  in  it  by  that  marriage-settlement.  He  was  in  possession 
with  the  apparent  right,  and  he  exercised  the  apparent  right  in 
fraud  of  the  settlement.  But  then  *those  with  whom  he  dealt  had  ^  ^^^  ^ 
a  right  to  expect  that,  if  the  husband  had  done  anything  which 
precluded  him  from  being  entitled  to  make  the  grant,  which  he 
professed  to  make,  that  ought  to  have  been  put  upon  record,  and 
they  were  of  course  deceived  by  the  absence  of  any  registration  of 
that  prior  settlement.  They  found  the  man  in  apparent  possession 
of  the  title,  and  they  took  his  grant.  Then,  with  regard  to  the 
registration  of  the  assignment,  it  was  held  to  be  immaterial. 
That  case,  except  upon  the  general  principles,  which  hardly  can 
eome  in  contest,  does  not  appear  to  me  to  assist  the  appellant  in  the 
present  case. 

The  next  case  cited  was  the  case  of  Jack  v.  Armstrong  (i).    That 

case  is  of  this  description :  a  person  of  the  name  of  Young  demised 

to  Benwick  the  elder  and  Benwick  the  younger  for  their  lives. 

Benwick  the  elder  executed  a  deed,  by  which  he  declared  that  he 

(1)  1  Hudson  &  Brooke,  727,  Appendix  L 
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Mill  was  entitled  to  no  beneficial  interest  under  the  lease ;  that  Benwick 
Hill.  ^^®  younger  was  entitled  to  it ;  and  he  accordingly  conveyed  the 
lease  to  Benwick  the  younger.  This  conveyance  was  not  registered- 
Benwick  the  younger  died ;  and  after  his  death,  Benwick  the  elder, 
concealing  the  conveyance  which  he  had  made,  and  assuming 
himself  to  be  the  surviving  joint  tenant  of  the  lease  which  had 
been  granted  to  the  two,  assigned  that  lease  to  Macartney.  It  must 
be  observed  that  here  Benwick  the  elder  assigned  to  Macartney  a 
lease  previously  assigned  to  Benwick  the  younger.  Macartney  did 
not  register  the  assignment  to  him,  and  for  want  of  that  registra- 
tion he  was  held  to  take  nothing.  Macartney  assigned  to  Armstrong, 
who  did  register.  It  was  held  that  Macartney  took  nothing  by 
his  unregistered  assignment,  and  therefore  conveyed  nothing  to 
Armstrong ;  so  that  the  lessor  of  the  plaintiff,  the  heir-at-law  of 
Benwick  the  younger,  was  held  to  be  entitled  to  recover.  It  will 
[  *86i  ]  be  observed  that  there  a  question  arose  under  the  5th  section  *of 
the  Act.  Macartney  was  the  grantee  in  the  fraudulent  grant  by 
Benwick  the  elder;  it  was  honest  as  respected  the  grantee,  but 
fraudulent  as  respected  the  grantor.  To  entitle  a  grantee  in  a 
fraudulent  grant  to  prevail  as  against  the  owner  of  a  previous 
bond  Jide  grant,  such  grant  must  be  registered ;  because,  by  the 
5th  section,  it  says,  that  where  two  deeds  are  registered,  the  prior 
deed,  whatever  it  may  be,  shall  prevail  over  the  latter,  always 
understanding,  of  course,  a  case  where  there  is  notice  of  that  prior 
deed.  It  therefore  was  held  that  Macartney's  deed  was  the  deed 
which  conflicted  with  the  conveyance  to  Benwick  the  younger. 
That  conveyance  was  a  perfectly  good  and  valid  conveyance  to 
vest  the  whole  term  in  Benwick  the  younger,  and  nothing  could 
defeat  that  interest  except  a  right  under  some  distinct  statute. 
Well,  then,  the  statute  says,  in  order  to  protect  persons  from  being 
prejudiced  by  fraudulent  grants,  that  the  party  shall  register,  and 
where  the  party  who  had  that  fraudulent  grant  made  to  him  did 
not  register,  it  was  held  that  in  that  case  he  took  nothing.  It  will 
be  observed  that  this  conveyance  from  Benwick  senior  to  Benwick 
junior,  which  Benwick  the  elder  afterwards  concealed,  was  not 
registered ;  but  although  that  was  not  registered,  yet,  as  the  party 
who  claimed  in  priority — that  is,  Macartney — ^had  not  registered, 
the  two  deeds  stood  upon  equal  terms,  neither  of  them  being 
registered;  and  the  circumstance  of  a  subsequent  grant  being 
registered,  in  which  the  grant  to  Macartney  was  mentioned,  was 
held  not  to  have  the  effect  of  placing  the  assignments  of  Macartney 
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in  the  position  of  a  registered  deed.     But  I  do  not  therefore  see        Mill 

that  any  inference  whatever  can  be  collected  from  that  case  to  lead        hill. 

to   the  conclusion  that  the  deed  of  settlement  of  1880,  against 

which  there  is  no  conflicting  deed,  ought  to  be  registered.     That 

deed  stands,  as  it  appears  to  me,  perfectly  independent  *of  the      [  *862  ] 

whole  transaction,  and  does  not  fall  within  the  terms  of  the  Act  of 

Parliament. 

Then  there  is  another  case  of  Honeycomb  v.  WaJdron  (l).  In 
that  case,  there  was  the  grant  of  a  lease  by  Lord  Grandison,  which 
parties  contested.  A  question  arose  as  to  the  Registration  Act,  and 
it  was  held  that,  for  want  of  a  prior  deed  being  registered,  the 
party  took  nothing  by  the  registration  of  the  subsequent  assign- 
ment of  it ;  but  it  is  not  stated  in  that  case  how  the  question  arose, 
and  the  only  way  in  which  it  can  be  surmised  that  the  question 
arose  to  make  it  applicable  is  this — that  Lord  Grandison  granted 
a  lease,  which  was  not  registered ;  that  he  afterwards  granted  a 
second  lease,  contrary  to  what  he  ought  to  have  done,  during  the 
existence  of  the  first  lease ;  that  that  second  lease  was  not  regis- 
tered, but  was  assigned,  and  that  the  assignee  registered  the  assign- 
ment, but  did  not  register  the  original  lease.  Therefore  I  presume 
it  was  a  contest  between  the  persons  claiming  under  the  first  lease 
by  Lord  Grandison,  and  the  persons  claiming  under  the  second 
lease  by  Lord  Grandison ;  and  that  the  individuals,  whoever 
they  were,  had  omitted  to  register  that  second  lease,  which  they 
desired  should  succeed  and  prevail  over  the  first  lease;  which 
brings  us  very  much  to  the  same  point  as  the  case  of  Jack  v. 
Armstrong,  where  the  party  could  claim  no  benefit  under  the 
Registration  Act,  because  he  had  not  registered  that  deed,  which 
was  a  fraudulent  and  conflicting  deed,  with  one  which  the  grantor 
had  previously  executed,  and  by  which  he  had  conveyed  away  the 
interest,  so  as  to  leave  him  nothing  to  pass  by  the  second  deed. 
That  case  is  often  referred  to  in  the  text-books,  but  it  is  stated  in 
the  very  general  terms  I  have  mentioned,  and  no  explanation  is 
given ;  but  the  case  is  perfectly  intelligible  upon  the  assumption 
that  Lord  Grandison  had  granted  two  leases. 

Against  those  cases  was  cited  the  case  of  Stuart  v.  Ferguson  (2),  [  863  ] 
and  it  was  much  relied  upon,  and  I  own  I  think  justly,  for  it 
appears  to  me  that  that  case  does  apply  to  the  present.  In  that 
case,  a  person  of  the  name  of  Alexander  Ledlie  was  the  owner  of  a 
mill,  and  he  was  in  partnership  in  the  business  there  carried  on 
(1)  2  Stra.  1064.  (2)  Hayes,  Ir.  Ex.  Cas.  452. 
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Mill  with  Ferguson.  It  appears  that  the  premises  where  the  business 
Hill.  of  the  mill  was  carried  on  were  vested  in  Stuart,  but  that  be  held 
it  for  the  purpose  of  the  partnership,  and  that  therefore,  during 
the  partnership  between  Ledlie  and  Ferguson,  he  was  trustee  for 
Ledlie  and  Ferguson.  They  afterwards  took  into  partnership  a 
Mr.  Thomas  Ledlie  ;  then  Thomas  Ledlie  became  entitled  to  one- 
third,  Ferguson  entitled  to  one-third,  and  Alexander  Ledlie  to  one- 
third.  Alexander  Ledlie  assigned  to  Thomas  Ledlie  the  one-third 
to  which  he  was  entitled,  but  the  deed  was  not  registered.  Thomas 
Ledlie  afterwards  settled  that  one-third  upon  his  marriage:  that 
settlement  was  registered.  There  it  will  be  observed  that  Thomas 
Ledlie  takes  by  virtue  of  the  grant  from  Alexander  Ledlie,  and 
then  settles  the  third  upon  his  marriage,  and  registers  his  deed. 
Ferguson,  the  other  partner,  retired,  and  he  being  a  large  creditor 
of  the  partnership,  Alexander  and  Thomas  Ledlie,  after  the  date  of 
the  marriage-settlement,  which  had  been  registered,  mortgaged 
their  interest  in  the  mill  to  Ferguson.  Thomas  Ledlie  died,  and 
Alexander  Ledlie  then  assumed  to  be  the  surviving  joint  tenant, 
and  released  the  equity  of  redemption  to  Ferguson.  When  Thomas 
Ledlie  died,  those  who  claimed  under  the  settlement  filed  their 
bill,  in  order  to  constitute  Ferguson  trustee  of  that  one- third  which 
Alexander  Ledlie  had  assigned  to  Thomas  Ledlie,  and  which  Thomas 
Ledlie  had  settled  upon  his  marriage,  by  a  deed  which  had  been 
[  •864  ]  registered.  It  was  *there  objected,  that  they  were  not  entitled  to 
the  protection  of  the  Begistration  Act,  by  reason  that  the  original 
assignment  from  Alexander  Ledlie  to  Thomas  Ledlie  was  not 
registered ;  but  that  was  held  to  be  immaterial,  and,  I  apprehend, 
justly  so. 

Now  that  is  precisely  parallel  to  this  case.  Here  Sir  G. 
Fitzgerald  Hill  conveys  the  property  to  trustees  for  the  benefit  of 
Sir  George  Hill.  That  is  analogous  to  the  conveyance  by 
Alexander  Ledlie  to  Thomas  Ledlie.  Here  Sir  George  Hill  settles 
it  upon  his  intended  marriage.  In  that  case  Thomas  Ledlie  assigns 
his  property  so  settled.  After  the  settlement  in  this  case.  Sir 
George  Hill  sells  the  property  to  the  plaintiff  Mill ;  the  cases, 
therefore,  are  parallel.  In  that  case,  those  who  claimed  under  the 
settlement  came  forward  and  insisted  that  the  mortgage  made  by 
Thomas  Ledlie  after  the  settlement  ought  to  be  avoided.  In  this 
case,  those  who  were  entitled  under  the  deed  come  and  say  that 
the  conveyance  made  by  Sir  George  Hill  to  Mr.  Mill  ought  to  be 
avoided,  or  ought  to  be  made  subject  to  the  terms  of  the  settlement. 
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In  this  case,  it  is  objected  that  the  conveyance  by  Sir  6.  Fitzgerald  Mill 
Hill  to  trustees  for  the  benefit  of  Sir  George  Hill  was  not  registered ;  hill. 
in  that  case,  it  was  objected  that  Alexander  Ledlie's  assignment  to 
Thomas  Ledlie  was  not  registered.  The  two  cases  appear  to  me  to 
be  perfectly  parallel.  In  that  case  the  objection  was  held  not  to  be 
valid,  and  it  was  not  sustained,  and  the  decree  was  made  according 
to  the  prayer  of  the  bill. 

When,  therefore,  this  case  is  looked  at  in  point  of  principle,  it  is 
impossible  to  find  any  ground  or  reason  why  the  deed  of  1880 
should  have  been  registered  ;  it  could  have  conveyed  no  information 
miaterial  to  the  present  case.  If  it  is  found  that  Sir  George  Hill 
was  entitled, — and  the  question  is  whether  Sir  George  Hill,  being 
so  entitled,  has  *charged  the  property  to  which  he  is  entitled, — ^it  [  ^865  ] 
cannot  be  material  who  conveyed  it  to  Sir  George  Hill.  To  what 
extent,  if  this  rule  were  applied,  would  it  be  required  to  go  ?  If  the 
conveyance  by  Sir  G.  Fitzgerald  Hill  is  to  be  registered,  why  should 
not  the  conveyance  to  him  be  registered;  and  so  on,  proceeding 
retrospectively,  where  is  it  to  end  ?  Why  is  the  deed  immediately 
conveying  this  to  Sir  George  Hill  to  be  registered,  any  more  than 
the  preceding  deed  to  his  grantor  ?  None  of  these  deeds  would 
give  any  information.  If,  indeed,  this  was  a  case  in  which  some- 
body was  claiming  under  the  grant  made  by  Sir  G.  Fitzgerald  Hill 
contrary  to  his  settlement  upon  Sir  George  Hill,  and  the  question 
arose  which  of  the  two  grants  should  prevail,  then  undoubtedly  the 
non-registration  of  that  settlement  would  defeat  those  who  claimed 
under  it,  and  who  by  neglect  to  register  came  within  the  Act ;  but 
this  being  simply  the  case  of  a  grant  by  Sir  George  Hill  conflicting 
with  the  deed  of  settlement  of  Sir  George  Hill,  and  not  with  the 
grant  made  by  Sir  G.  Fitzgerald  Hill,  there  does  not  appear  to  me 
the  slightest  reason  why  the  parties  should  be  under  any  obligation 
to  incur  the  expense  of  registering  that  grant.  I  repeat  that 
omitting  to  do  so  placed  them  at  the  peril  of  a  fraudulent  grant  by 
Sir  G.  Fitzgerald  Hill ;  none  such,  however,  has  taken  place,  and  it 
can  have  no  influence  whatever  in  deciding  upon  the  claims  of 
priority  between  those  claiming  under  the  settlement  by  Sir  George 
Hill,  and  those  likewise  claiming  under  Sir  George  Hill  in  virtue  of 
another  grant. 

It  seems  to  me,  therefore,  that  the  deed  of  settlement  of  1881  has 
been  well  registered,  and  that,  according  to  the  true  construction 
of  the  settlement  under  the  4th  section  of  the  Begistration  Act,  it 
is  entitled  to  prevail  as  a  good  equitable  settlement  of  this  property ; 
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Mill        and  that  leases  being  granted  in  the  manner  I  have  before  adverted 
Hill.        to,  renders  *them  subject  to  that  settlement;    and   the  decree, 
[  *866  ]      therefore,  which  declares  that  the  appellant  held  this  land  as  trustee, 
appears  to  me  to  be  right. 

With  regard  to  Mr.  Lecky's  lease,  Sir  G.  Fitzgerald  held,  as  I 
before  said,  as  tenant  from  year  to  year  under  Mr.  Lecky, — there 
are  statements  and  surmises,  and  so  on,  of  there  being  an  agree- 
ment for  a  lease,  but  there  is  no  evidence  at  all  of  that ;  therefore 
he  must  be  taken  as  holding  under  a  tenancy  from  year  to  year 
under  Mr.  Lecky.  It  is  distinguishable  from  the  case  of  Sir  Robert 
Fergu88on,  but  how?  Is  there  any  difference  in  the  law  with 
respect  to  the  length  of  the  term?  I  apprehend  none.  Sir 
G.  Fitzgerald  Hill  is  the  holder  from  year  to  year ;  he  conveys  all 
his  interest  in  that  term  to  Sir  George  Hill,  who  in  his  turn 
conveys  it  to  trustees  ;  and  having  so  done,  his  term  became  bound 
by  the  trusts  of  that  Fettlement.  He  accepts  a  new  lease  from  Mr. 
Lecky.  What  is  the  effect  of  that  ?  Why  it  is,  by  operation  of  law, 
a  surrender  of  the  old  one.  But  is  not  the  law  clear,  that  if  a  man 
has  a  limited  interest  in  a  term,  and  he  surrenders  that  interest 
and  takes  a  new  and  extended  term,  he  cannot  apply  that  in  avoid- 
ance of  any  settlement  he  has  previously  made?  The  case, 
therefore,  is  simply  this,  that  an  individual  with  so  short  a  term  as 
a  holding  from  year  to  year,  probably  capable  of  being  determined, 
in  the  absence  of  any  evidence  of  an  agreement  for  an  extended 
term,  holding,  I  say,  a  term  from  year  to  year,  subject  to  the  trusts 
of  the  settlement,  surrenders  that  term  and  takes  an  extended  term, 
it  is  clear  that  it  is  a  graft  on  the  term  from  year  to  year ;  he  has 
surrendered  it  by  operation  of  law.  It  comes  within  the  principle 
of  every  case  which  has  been  decided,  and  it  does  not  appear  to  me 
that  that  case  is  distinguishable  from  the  other. 
[  ♦867  ]  The  question  therefore  is,  as  the  decree  directs  and  *  declares 

that  this  unfortunate  gentleman  shall  stand  as  a  trustee  for  the 
parties  interested  under  the  settlement,  what  relief  is  he  to  have  ? 
Unfortunate  he  is,  there  being  nothing  whatever  in  the  case  which 
tends  to  impeach  his  conduct,  but  rather  to  show  that  he  is  that 
which  he  states  himself  to  be,  a  bondjide  purchaser  for  valuable 
consideration  without  notice.  He  has  had  the  misfortune  to  deal 
with  an  individual  who  has  deceived  him,  and  then  where  two 
persons  are  placed  in  the  situation  of  being  deceived  by  a  third 
party,  the  law  has  given  protection  to  that  one  who  takes  the  benefit 
of  the  Act  of  Parliament  by  registering  his  deeds.     The  settlement 
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of  1881  was  registered,  and  unfortunately,  this  gentleman  not  having        Mill 
been  induced  to  search  the  register,  has  sustained  a  loss  in  this  case.        hi^ll. 

It  now  becomes  material  to  look  at  the  terms  of  the  decree.  I 
have  mentioned  that  Sir  George  Hill  died  in  1845.  The  decree 
directs  the  appellant  to  be  charged  with  the  property  from  1st 
November,  1841.  I  do  not  understand  why  that  date  is  taken.  I 
dare  say  he  entered  into  possession  in  1841.  But  then  Sir  George 
Hill  was  entitled  to  the  property  during  his  life,  and  though  his 
grant  would  not  pass  any  greater  interest  than  he  had,  yet  during 
the  term  of  his  life,  those  who  held  under  him  were  entitled  to  all 
the  benefit  he  was  himself  entitled  to.  I  think  there  must  be  some 
mistake  in  fixing  that  date ;  I  have  looked  through  the  argument, 
having  taken  a  pretty  full  note  of  it,  and  I  do  not  find  any  reason 
suggested  for  charging  the  appellant  to  the  extent  I  have  mentioned. 
It  seems  to  me  that  from  the  time  of  Sir  George  Hill's  death,  Mr. 
Mill  held  as  trustee  for  the  infant  plaintiff,  and  therefore  he  would 
be  bound  to  follow  out  that  which  attached  to  the  character  of 
trustee,  and  to  use  the  property  of  which  he  was  trustee  beneficially 
for  the  cestui  que  trust ;  and  if,  instead  of  letting  the  property,  he 
was  occupying  it,  he  must  be  charged  with  *a  reasonable  occupation-  [  'ses  ] 
rent  which  might  be  obtained  for  it.  The  decree  proceeds  thus : 
"  And  the  Court  doth  declare  that  the  said  defendant  is  chargeable 
(to  the  extent  of  the  said  sum  of  409Z.,  with  interest,  as  aforesaid) 
with  such  occupation-rent  from  the  1st  day  of  November,  1841,  up 
to  the  15th  day  of  December,  1845,  being  the  day  of  the  death  of 
said  Sir  George  Hill.''  Now  this,  I  apprehend,  does  not  mean  that 
the  15th  December,  1845,  is  the  first  day  from  which  he  is  to  be 
charged,  but  it  means  that  that  is  the  last  day  up  to  which  he  is  to 
be  charged,  that  is,  the  day  at  which  his  interest  under  Sir  George 
Hill  ceased,  and  upon  which  the  interest  of  the  infant  plaintiff 
began.  It  seems  to  me,  therefore,  that  there  is  some  mistake  here, 
and  that,  in  point  of  law,  he  is  chargeable  with  an  occupation-rent 
from  the  time  when  the  infant  plaintiff  became  entitled  to  posses- 
sion, which  was  not  before  the  death  of  his  father,  Sir  George  Hill^ 
Prom  that  time  Mr.  Mill  is  chargeable  with  an  occupation-rent.  As 
at  present  advised,  I  cannot  but  consider  that  there  is  some  mistake 
here  which  must  be  corrected. 

Then  the  next  point  is,  that  Mr.  Mill  complains  that  the  decree 
gives  him  no  indemnity.  Now  it  was  remarked  by  the  learned 
counsel  for  the  respondent,  that  that  had  not  been  asked  below,  and 
it  was  said  that  it  was  introduced  here  for  the  purpose  of  saving 
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Mill  costs  by  getting  an  alteration  in  the  decree.  I  conceive  that 
Hill.  he  is  clearly  entitled  to  an  indemnity.  I  have  always  acted  upon 
the  principle  that  individuals  ought  not  to  be  encouraged  to  forbear 
from  asking  in  the  Court  below  for  that  which  they  may  be 
entitled  to,  and  keeping  it  back  with  the  view  of  supporting  an 
appeal  afterwards.  But  there  is  no  reason  to  suppose  that  any- 
thing of  that  sort  took  place  upon  the  present  occasion.    It  appears 

[*869]  to  me  that  the  appellant  is  entitled  to  an  indemnity.  ^I  find 
nothing  to  bar  him  from  that,  and  I  think  the  decree  must  be 
amended  in  that  respect. 

Then  arises  the  important  question  with  regard  to  the  improve- 
ments. Now  certainly  this  gentleman  stands  in  a  situation  entitled 
to  as  much  benefit  as  any  person  standing  in  the  position  of  a 
constructive  trustee  is  entitled  to.  Without  the  parade  of  going 
through  a  number  of  cases,  it  will  be  found  that  there  are  several 
cases  on  this  subject  referred  to  in  Hill  on  Trustees  (i).  I  have 
gone  through  all  those  cases,  from  the  case  of  Mackenzie  v.  The 
York  Buildings  Company  (2),  in  which  this  House,  setting  aside  a 
sale  which  had  taken  place,  directed  the  individual  to  be  allowed 
upon  a  fair  account  the  improvements  he  had  made  in  the 
permanent  value ;  and  I  do  not  find  any  case  contrary  to  that, 
except  where  the  trustee  had  been  guilty  of  fraud.  It  seems  to  me, 
therefore,  that  there  should  be  an  inquiry  before  the  Master  as 
to  any  permanent  improvement  in  the  pecuniary  value  of  the 
estate.  I  do  not  apprehend  that  the  appellant  is  entitled  to  be 
reimbursed  at  the  expense  of  the  infant  for  any  improvements 
which  he  may  have  adopted  as  a  matter  of  taste,  or  as  a  matter  of 
personal  convenience.  But  where  he  has  added  to  the  permanent 
value  of  the  estate,  it  appears  to  me  that  he  is  entitled  to  a  fair 
allowance.  At  the  same  time,  there  are  many  charges  in  the 
nature  of  waste,  and  of  course  the  inquiry  must  take  place  on  the 
subject  of  any  deterioration,  which  must  be  set  off  against  anything 
that  he  may  be  found  entitled  to  in  respect  of  improvements.  He 
is  chargeable  with  an  occupation-rent  during  the  time  he  held  the 
property,  and  I  think  he  is  entitled  to  a  reference  to  the  Master  to 
ascertain  whether  he  has  made  permanent  improvements  in  the 

[[  •870 1  value  of  the  estate.  I  use  the  word  "  value,"  in  order  to  point  *out 
that  it  is  not  a  fanciful  or  tasteful  expenditure,  which  may  have 
been  incurred  for  the  mere  purpose  of  personal  enjoyment,  but 
expenditure  with  a  view  to  permanent  improvement. 

(1)  P.  658.  (2)  8  Br.  P.  C.  42. 
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The  only  remaining  question  is  the  question  of  costs.  Now,  I 
own  I  cannot  see  any  ground  for  fixing  this  gentleman  with  costs. 
He  appears  to  have  been  very  unfortunate,  and  I  think  the  question 
which  he  has  raised  in  this  case  is  perfectly  fair,  under  all  the 
circumstances  of  the  case,  and  I  do  not  see  any  instance  of  mis- 
conduct on  his  part.  I  think  the  decree  must  be  for  the  respondent, 
with  variations,  and  without  costs  on  either  side. 

Mr.  TeireU: 

I  suppose,  my  Lord,  that  the  variations  from  the  original  decree 
will  be  made  the  subject  of  a  declaration  by  this  House,  and  with 
that  declaration  the  case  will  go  back  to  the  Court  below  ? 

LoBD  Tburo: 

Yes.  • 


Mill 
Hill. 


MIDLAND    GEEAT    WESTERN   RAILWAY  of  IRE- 
LAND  V.  JOSEPH  LEECH. 

(3  H.  L.  0.  872—898.) 

A  Company  for  making  a  railway  from  Dublin  to  Mullingar  was  incor- 
porated by  an  Act  of  Parliament  passed  in  July,  184o  (8  &  9  Vict,  c,  cxiz.), 
under  the  name  of  '*  The  Midland  Great  Western  Bail  way  Company  of 
Ireland.*'  Some  of  its  directors  provisionally  registered  another  Company 
for  making  a  railway  from  Mullingar  to  Gal  way,  to  be  called  '*  The  Galway 
and  Mullin;:ar  Junction  Bailway  Company."  Three  months  afterwaixls 
this  name  was  altered  at  the  Registration  Office  to  "  The  Midland  Great 
Western  Bailway  Company  of  Ireland  (extension  from  Mullingar  to 
Galway).*'  Most  of  the  directors  of  the  two  Companies  were  the  same.  L. 
applied  for  and  received  scrip  certificates  in  the  extension  Company,  and 
paid  deposits  thereon,  and  received  receipts  headed  with  the  altered  name, 
and  signed  the  shareholders*  agreement  and  Parliamentary  contract.  The 
Midland  Great  Western  presented,  in  its  own  name  and  under  its  corporate 
seal,  a  petition  to  Parliament  for  an  Act  to  make  a  railway  from  Mullingar 
to  Galway,  undertaking,  at  its  own  expense,  to  make  the  railway.  The  Act 
which  was  passed  upon  this  petition,  in  July,  1846  (9  &  10  Vict.  c.  ccxxiv.), 
only  gave  authority  to  make  the  railway  from  Mullingar  to  Athlone,  or  but 
a  part  of  the  distance.  The  directors  had  power  mider  the  Act  to  raise  the 
necessary  sums  '*  by  contributions  among  themselves  or  by  the  admission 
of  other  parties.**  The  additional  capital  required  for  the  extension  was 
directed  to  form  **  part  of  the  general  and  original  capital  of  the  Company ;  *' 
and  the  provisions  of  the  recited  Act  (that  of  1845)  were  to  extend  to  and  be 
read  with  the  new  Act.  The  expression  *'  The  Company,**  in  the  new  Act, 
was  declared  to  mean  the  Midland  Great  Western  Company.  In  September, 
1846,  at  a  meeting  of  the  directors  of  the  Midland  Great  Western  Company, 
a  resolution  was  passed  stating  on  what  terms  the  holders  of  the  extension 
scrip  should  be  entitled  to  certificates  in  the  joint  Company,  and  another 
resolution  approving  *oi  and  confirming  those  terms.  At  that  meeting  the 
seal  of  the  Midland  Great  Western  Company  was  affixed  to  the  share- 
holders' book,  which,  however,  did  not  then  contain  the  names  of  the 
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shareholders  in  the  extension  line.  The  latter  were  added  in  March,  1847, 
when  one  of  them,  that  of  the  defendant,  was  inserted.  Three  calls  were 
made ;  the  first  was  dated  previous  to  the  insertion  of  the  extension  subscribers 
in  the  shareholders*  book,  the  two  others  after  that  insertion.  An  action  was 
brought  for  these  calls  : 

Held,  that  tbe  Act  did  not  amalgamate  the  two  Companies ;  and  that 
even  if  the  directors  possessed  a  power  of  amalgamation,  the  resolution  of 
September,  1846,  was  not  an  exercise  of  that  power  so  as  to  render  the 
defendant  liable  to  an  action  for  any  one  of  the  calls  at  the  suit  of  the 
Midland  Great  Western  Company. 

This  was  a  writ  of  error  from  the  Court  of  Exchequer  Chamber, 
on  a  judgment  in  an  action  of  debt  for  calls  brought  by  the  plain- 
tiffs, as  incorporated  members  of  this  Company,  to  recover  the  sum 
of  1,500Z.,  the  amount  of  three  calls  of  2L  10««  each,  on  200  shares 
of  25{.  each,  of  which  the  defendant  was  alleged  to  be  the  holder. 
The  defendant  pleaded,  first,  Never  indebted;  and  secondly,  that  he 
was  not  a  holder  of  shares  in  the  plaintiffs'  Company.  The  plaintiffs 
joined  issue  on  these  pleas.  The  cause  was  tried  at  the  Spring  Assizes 
at  Kingston,  in  1849,  before  Mr.  Baron  Parke  and  a  special  jury. 
A  bill  of  exceptions  was  tendered  to  the  learned  Judge's  direction, 
and  tbe  facts,  as  set  forth  in  the  bill  of  exceptions,  were  these : 

On  the  21st  of  July,  1845,  the  plaintiffs  in  error  obtained  an  Act 
(8  &  9  Vict.  c.  cxix.)  incorporating  them  as  a  Company,  under  the 
title  of  "  The  Midland  Great  Western  Railway  of  Ireland,"  for  the 
purpose  of  making  a  railway  from  Dublin  to  MuUingar  and  Longford, 
with  power  to  purchase  and  hold  the  Royal  Canal.  The  capital  of 
this  Company  was  to  be  one  million,  divided  into  20,000  shares  of 
501.  each.  On  the  Slst  of  July,  two  of  the  directors  registered 
♦themselves  provisionally,  under  the  Joint  Stock  Companies'  Regis- 
tration Act,  as  the  promoters  of  a  proposed  Company,  to  be  called 
"The  Galway  and  Mullingar  Junction  Railway  Company;"  and 
they  obtained  a  certificate  of  provisional  registration  thereof.  This 
name  was  in  September  changed  at  the  Registration  Office  to  that 
of  "The  Midland  Great  Western  Railway  Company  of  Ireland 
(Extension  from  Mullingar  to  Galway)." 

In  May,  1846,  a  Company  had  been  projected,  to  be  called  "  The 
Galway  and  Belfast  Junction  Railway  Company,"  and  had  been 
provisionally  registered  under  that  title.  The  defendant  and  his 
partners  were  solicitors  to  this  projected  Company.  It  was  subse- 
quently determined  not  to  proceed  with  this  project ;  and  Mr.  Blake, 
the  deputy-chairman,  opened  a  negotiation  with  the  plaintiffs' 
Company,  **  The  Midland  Great  Western,"  on  the  subject  of  an 
amalgamation.    Most  of  tbe  directors  of  the  one  Company  were 
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directors  of  the  other.    A  meeting  of  the  provisional  committee  of  Midland 

the  projected  **  Galway  and  Belfast  Junction  Bailway  Company  "  western 

took  place  on  the  18th  of  August,  1845,  when  the  following  resolu-  ^il^^^^^ 
tion  was  passed  :  **  That,  with  a  view  to  promote  the  interests  of  «. 

LSECH. 

this  Company,  and  considering  that  a  railroad  communication 
between  Galway  and  Belfast  may  be  less  expensively  and  more 
advantageonsly  obtained  by  means  of  a  deviation  from  the  line 
originally  contemplated,  and  of  a  junction  with  the  Midland  Great 
Western  Bailway,  and  Boyal  Canal  Company,  now  proposing  to 
extend  their  line  from  Mullingar  to  Galway,  it  is  hereby  resolved, 
that  we  do  consent  to  adopt  such  line  or  lines  of  railway  as  shall  be 
approved  by  M.  J.  Blake,  Esq.,  our  deputy-chairman,  and  as  will 
afford  direct  communication,  or  sufficient  accommodation  between 
the  towns  of  Galway,  Tuam,  Ballinasloe,  Athlone,  and  Mullingar ; 
and  we  do  hereby  agree  to  unite  *with  the  said  Great  Western  [  *^75  ] 
Company ;  and  that  this  resolution,  when  agreed  to  on  the  part  of 
both  Companies,  be  submitted  to  counsel,  for  the  purpose  of  being 
rendered  binding  in  law,  and  effectually  uniting  the  Companies  in 
such  manner  as  shall  preserve  all  the  rights  and  privileges  to  which 
this  Company  has  become  entitled,  by  reason  of  provisional  registra- 
tion or  otherwise,  and  as  shall  best  insure  the  interests  of  both." 

On  the  4th  of  September,  in  that  year,  the  directors  of  the  Mid- 
land Great  Western  Bailway  Company  resolved  '^  that,  under  the 
pecoliar  circumstances  of  the  case,  it  appears  desirable  that  the 
Galway  and  Belfast  Junction  Company  should  merge  in  the  Exten- 
sion from  Mullingar  to  Galway  on  the  terms  above  stated,  and  that 
Mr.  Blake's  proposal  be  agreed  to."  On  the  following  17th 
September,  an  advertisement  was  published,  headed,  "  Galway  and 
Belfast  Junction  Railway,**  and  informing  the  shareholders  of  that 
Company  that  "  an  arrangement  has  been  made  with  the  Midland 
Great  Western  Bailway  Company  of  Ireland,  in  accordance  with 
which,  that  portion  of  the  Galway  and  Belfast  line  which  is  between 
Galway  and  Longford  is  to  be  surrendered  to  the  Midland  Great 
Western  Bailway  Company,  on  payment  of  certain  expenses  which 
have  been  incurred."  The  shareholders  of  the  Galway  and  Belfast 
Company  were  informed  what  options  they  were  to  have  as  to 
receiving  the  shares,  and  how  they  were  to  intimate  their  intentions, 
and  were  told  that  **  shareholders  who  do  not  avail  themselves  of 
the  option  thus  secured  to  them  on  or  before  the  1st  of  October 
next,  will  be  considered  as  declining  the  same."  On  the  2nd  of 
October,  1845,  the  defendant  wrote  in  the  name  of  his  firm  to  the 
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MiDi^ND     solicitor  of  the  Midland  Great  Western,  asking  for  the  shareholders 

WE8TEBN     ^  ih^  Belfast  and   Galway  for  4,000  shares  in   the  Extension 

^iBKLAND  ^   Company ;  and  a  letter  of  allotment  of  170  shares  was  sent  ♦to  him, 

«.  in  which  the  name  was  thus  given :  **  Direct  Railway  from  Dublin 

Lbbc  h  ___ 

r  •876  1       *^  Galway — Midland  Great  Western  Railway  of  Ireland  (Extension 

from  MuUingar  to  Galway) ; "  and  it  was  said,  *'  the  above  extension 

will  be  amalgamated  with  the  existing  incorporated  Company.*' 

Thirty  other  shares  were  afterwards  allotted  to  the  defendant,  and 

he  paid  the  deposits  on  all.     The  form  of  the  receipt  in  each  case 

was,  ''  Received  on  account  of  the  Midland  Great  Western  Railway 

Company  of  Ireland."    On  the  17th  of  January,  1846,  the  defendant 

signed  a  letter,  written  in  the  name  of  his  firm,  and  addressed  to 

the  secretary  of  the  Midland  Great  Western  Railway  Company,  at 

the  Company's  offices  in  Dublin,  in  which  he  inclosed  receipts  for 

deposits  on  shares,  and  asked  for  scrip  certificates  in  return.     The 

list  of  names  was  headed,  ''Midland  Great  Western  Railway  of 

Ireland,  Extension  from  MuUingar  to  Galway."    One  of  the  names 

in  the  list  was  his  own,  which  was  put  down  for  200  shares.    The 

defendant  thereupon  received  certificates  for  200  shares.     The 

certificates  were  headed  in  the  same  form  as  the  list. 

On  the  15th  of  January,  1846,  the  defendant  signed  a  share- 
holder's agreement,  which  had  been  prepared  on  the  22nd  of 
October,  1845,  for  the  shareholders  in  the  extension  line,  and 
which  contained  among  others  the  following  passages: 

"  First.  That  they,  the  several  persons  parties  hereto,  shall  con- 
stitute, and  they  do  hereby  form  themselves  into  a  Company  or 
association,  for  the  purpose  of  making  and  maintaining  the  said 
railway  as  aforesaid,  by  the  name  and  style  of '  The  Midland  Great 
Western  Railway  of  Ireland,  Extension  from  MuUingar  to  Galway,' 
or  by  such  other  name  or  style  as  may  at  any  time  hereafter  be 
adopted  by  the  directors  of  the  said  Company,  or  under  the  authority 
of  Parliament  respectively." 
[  877  ]  "  Second.  That  the  capital  of  the  said  Company  shall  be  a  sum  of 

800,000Z.  sterling,  divided  into  82,000  shares  of  252.  each." 

''Fourth.  That  the  said  directors,  or  any  board  or  meeting 
thereof,  constituted  according  to  the  provisions  herein  contained, 
shall  have  full  power  in  their  absolute  discretion  to  carry  into  effect 
the  said  undertaking,  .  •  .  and  to  adopt  and  carry  into  execu- 
tion, and  from  time  to  time  to  take  or  vary  any  measures  what- 
soever, and  of  what  kind  soever,  which  the  said  directors  in  their 
judgment  may  consider  necessary  or  expedient  for  obtaining  an  Act 
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or  Acts  of  Parliament  for  authorizing  the  construction  of  the  said     Midland 
intended  railway,  or  any  part  thereof ,  and  for  establishing  and     western 
regulating  the  said  undertaking,  and  incorporating  the  subscribers  ^fl^^^^ 
thereto;  and  to  abandon  such  portions,  or  any  portion  of  such  v. 

undertaking,  as  to  them,  the  said  directors,  shall  in  their  absolute 
discretion  seem  fit,  and  to  proceed  with  the  remainder  in  case  same 
shall  be  deemed  expedient  by  said  directors  for  the  time  being,  and 
for  the  insertion  in  such  Act  or  Acts,  of  all  or  any  such  clauses, 
powers,  and  provisions,  as  they  may  think  expedient,  or  Parliament 
may  require ;  and  also,  in  case  no  such  Act  shall  be  obtained  within 
three  years  from  the  date  hereof,  then,  of  their  own  authority,  and  at 
their  own  discretion,  to  wind  up  and  adjust  the  business  transactions, 
liabilities,  and  affairs  of  or  connected  with  the  said  undertaking,  and 
generally,  and  for  all  the  purposes  of  the  undertaking,  to  represent 
and  be  competent  to  act  on  behalf  of,  and  to  bind  all  the  subscribers 
thereto,  and  their  respective  executors  and  administrators." 

''  Seventh.  That  it  shall  and  may  be  lawful  to  and  for  the  said 
directors  for  the  time  being,  to  amalgamate  and  consolidate  the 
shares  or  stock  of  the  said  undertaking  with  the  shares  or  stock  of 
the  said  Midland  Great  Western  ♦Railway  Company,  in  such  [♦878] 
manner  as  that  the  said  undertaking  and  the  said  Midland  Great 
Western  Bailway  Company  may  for  all  purposes  whatsoever  form 
and  become  but  one  Company ;  and  the  said  directors  are  hereby 
authorized  to  take  all  and  every  such  step  or  steps,  and  to  do  all 
such  act  or  acts  as  may  be  necessary  for  that  purpose." 

A  Parliamentary  subscription  contract  for  the  extension  line,  pre- 
pared on  the  same  22nd  of  October,  was  also,  on  the  15th  of 
January,  1846,  signed  by  the  defendant.  This  contract  recited  that 
&n  Act  of  Parliament  had  been  obtained  for  making  a  railway  from 
Dublin  to  MuUingar  and  Longford,  called  "The  Midland  Great 
Western  Bailway  of  Ireland ; "  that  a  Company  had  been  formed  to 
make  a  railway  from  Mullingar  to  Galway,  called  "  The  Midland 
Great  Western  Extension  from  Mullingar  to  Galway;"  that  the 
capital  of  the  last-mentioned  Company  was  to  be  800,0002.,  in  32,000 
shares  of  25/.  each,  and  that  "  the  said  Company  was  intended  to 
form  a  part  of,  and  to  be  at  a  future  period  amalgamated  with,  the 
Midland  Great  Western  Railway  Company."  This  subscribers'  con- 
tract described  the  powers  given  to  the  directors ;  and,  among  other 
things,  it  was  said,  "  that  in  case  the  bill  for  the  extension  railway 
from  Mullingar  to  Galway  shall  receive  the  sanction  of  Parliament, 
it  shall  be  lawful  for  the  directors,  if  they  shall  think  fit,  to 
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Midland     consolidate  the  stock  or  scrip  of  the  said  Extension  Company  with  the 

Western     stock  or  scrip  of  the  said  Midland  Great  Western  Company,  as  soon 

^BBLAND '   as  the  bill  for  incorporating  the  Extension  Company  shall  have 

V'  received  the  Boyal  assent,  or  under  such  other  circumstances,  and 

Leech.  . 

at  such  other  times,  as  by  the  said  directors  may  be  deemed  right." 

There  had  been  a  negotiation  with  the  Galway  and  Belfast  Junc- 
tion Company,  to  take  some  of  these  extension  shares ;  but  it  proved 

[  •879  ]  unsuccessful ;  and  on  the  19th  *of  January,  1846,  the  directors  of 
the  Midland  Great  Western  Company  passed  a  resolution  to  this 
effect :  **  To  return  their  deposits  to  the  Grand  Junction  Company  (i), 
if  the  amalgamation  is  declined  by  the  shareholders,  or  if  it  is 
not  sanctioned  by  Parliament,  minus  their  share  of  the  expenses 
incurred."  A  great  many  of  the  shareholders  required,  and  received, 
the  return  of  their  deposits.  The  total  sum  subscribed  for,  in  three 
parts,  of  the  said  Parliamentary  subscription  contract  and  share- 
holders' agreement  respectively  amounted  to  680,000/.,  consisting  of 
21,200  shares.  Of  these,  11,191  shares,  representing  a  capital  of 
nearly  280,000?.,  were  subscribed  for  by  forty  persons,  thirteen  of 
whom  were  directors  of  the  Company  for  making  the  Midland  Great 
Western  Railway  of  Ireland.  On  the  10th  of  February,  1846,  a 
petition  was  presented  to  the  House  of  Lords  by  the  Midland  Great 
Western  Railway  Company,  under  its  common  seal,  which  petition 
recited  the  Act  of  8  &  9  Vict.  c.  cxix.,  and  prayed  for  an  Act  to  be 
granted  to  the  Midland  Great  Western  Company  to  make  a  railway 
from  MuUingar  to  Galway.  The  petition  was  altogether  in  the 
name  of  the  Midland  Great  Western  Company,  which  distinctly 
undertook  at  its  own  expense  to  make  the  proposed  railway.  The 
Act,  which  was  afterwards  passed,  only  granted  a  part  of  the  prayer 
of  this  petition. 

On  the  21st  of  May,  1846,  at  a  meeting  of  the  directors  of  the 
Midland  Great  Western  Railway  Company,  a  minute  was  entered, 
to  the  effect  that  Alderman  Boyce  (a  director)  had  returned  from 
England,  and  reported  having  had  interviews  with  the  English 
brokers  and  solicitors  (among  whom  was  the  defendant),  and  that 
he  had  submitted  to  them  a  proposition,  to  the  effect  that  the  board 
would  undertake  to  recommend  to  the  Midland  Great  Western 

[  *880  ]  Railway  Company  *that  the  shares  required  for  the  Athlone 
Extension  should  be  amalgamated  with  the  shares  in  the  incor- 
porated Company,  on  the  terms  of  61.  being  considered  paid  on  each 

(1)  By  which  term  seems  to  have  been  meant.'* The  Galway  and  Belfast 
Junction  Company.** 
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25/.  share,  instead  of  21.  10s.  At  the  same  meeting,  a  resolution 
was  passed,  "  that  the  secretary  be  authorized  to  write  to  the 
directors  of  the  Grand  Junction  Company,  offering  them  the  option 
of  this  arrangement,  or  of  accepting  a  payment  of  SOs.  per  share, 
with  liberty  to  retire  from  the  concern."  This  offer  was  proved  to 
have  been  accepted  by  the  directors,  the  extension  shares  being  at 
that  time  858.  per  share  in  the  market. 

On  the  6th  of  July,  1846,  an  Act  (9  &  10  Vict.  c.  ccxxiv.)  was 
passed,  granting  a  part  only  of  the  prayer  of  the  petition  of  the 
previous  10th  February.  This  Act  was  entitled  ''An  Act  to 
enable  the  Midland  Great  Western  Railway  Company  of  Ireland  to 
make  a  railway  from  Mullingar  to  Athlone|'(Oi  i^hat  being  about 
half  the  distance  from  Mullingar  to  Galway. 

The  directors  of  the  Midland  Great  Western  Railway  gave  notice 
of  a  meeting  for  the  18th  of  September,  on  the  ordinary  business  of 
the  Company ;  and  the  notice  then  went  on  thus :  "  The  said  meeting 
will  be  made  special,  for  the  purpose  of  agreeing  to  certain  terms. 
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(1)  The  4th  section  enacted  <<That 
it  shall  be  lawful  for  the  said  Com- 
pany to  raise  by  contributions  among 
themselves,  or  by  the  admission  of 
other  parties  as  subscribers,  or  in  part 
by  each  of  those  means,  a  further  sum 
of  money  not  exceeding  400,000/.,  by 
creating  16,000  shares  of  25/.  each,  in 
addition  to  the  capital  which  they  are 
at  present  authorized  to  raise." 

The  dth  section  declared  that  it 
should  be  lawful,  until  the  railway 
shotdd  be  open  to  the  public,  to  pay 
interest,  not  exceeding  4  per  cent.,  on 
aU  sums  called  up  in  respect  of  the 
said  shares  ;  "  provided  that  no 
interest  shall  accrue  to  the  proprietor 
of  any  share  upon  which  any  call  shall 
be  in  arrear  in  respect  of  such  share, 
or  of  any  other  share  to  be  held  by  the 
same  proprietor  during  the  period  such 
call  shall  remain  unpaid.*' 

Sec  6.  That  the  additional  capital  of 
400,000/.  shall  be  considered  as  form- 
ing part  of  the  general  and  original 
capital  of  the  said  Company,  and 
all  the  provisions  contained  in  and 
referred  to  by  the  said  recited  Act,  or 
in  the  Acts  incorporated  therewith, 
with  regard  to  the  original  capital  and 
shares  thereby  created,  and  as  to  the 


calls  thereon,  and  as  to  the  proprietors 
thereof,  shall  be  in  all  respects  applic- 
able to  the  capital  and  shares  hereby 
authorized  to  be  raised  and  created, 
and  to  the  proprietors  thereof,  save 
except  that  no  proprietor  of  any  new 
share  hereby  created  shall  be  entitled 
to  any  fui-ther  or  greater  dividend 
thereon  than  in  respect  of  and  in  pro- 
portion to  the  amount  which  may  from 
time  to  time  have  been  upon  such 
share. 

Sec.  7  made  it  lawful  to  borrow  not 
exceeding  133,000/.  (besides  and 
exclusive  of  what  was  already  bor- 
rowed under  the  preceding  Act) ;  but 
no  part  of  such  sum  should  be  bor- 
rowed until  the  whole  capital  had  been 
subscribed  for  and  half  paid  up  ;  "  and 
all  the  powers  and  provisions  of  the 
recited  Acts  relating  to  the  borrowing 
of  money,  or  the  creation  of  new  shares 
and  augmentation  of  capital  instead  of 
borrowing,  shall  extend  to  the 400,000/. 
and  the  133,000/.  hereby  authorized  to 
be  raised.*' 

The  expression  **  The  Company  "  in 
this  Act  was  expressly  declared  to 
mean  ''the  Midland  Great  Western 
Bailway  Company  of  Ireland." 
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to  be  then  and  there  proposed  by  the  directors,  for  the  amalgamation 
of  the  capital  or  shares  of  the  Midland  Great  Western  Railway  of 
Ireland  with  the  shares  of  the  authorized  extension  of  the  said  rail- 
way from  Mullingar  to  Athlone."  The  meeting  took  place,  and  a 
report  from  the  directors  (nine  of  whom  attended)  was  read,  which 
contained  the  following  statement : 

''  The  capital  for  the  extension  to  Athlone  having  been  subscribed 
for,  in  shares  of  25{.  each,  upon  which  a  deposit  of  21.  10«.  has  been 
paid,  the  directors  recommend,  that,  upon  payment  of  a  further  sum 
of  22.  10«.  per  share,  the  holders  of  this  scrip  shall  be  entitled  to 
sealed  certificates  for  their  shares,  with  7L  lOs.  paid  up  on  each. 
By  this  a  bonus  of  2Z.  10^.  will  be  given  to  the  holders  of  these 
shares,  and  an  equal  proportion  will  be  represented  by  the  new 
shares  as  has  been  paid  up  on  the  shares  in  the  original  ^Company, 
and  both  will  in  future  be  subjected  to  equal  calls  in  proportion  to 
their  respective  amounts.  This  arrangement  the  directors  recom- 
mend as  equitable  and  advantageous  to  both  parties,  and  in  con- 
formity with  the  views  expressed  at  the  meetings  of  the  Company 
on  the  21st  of  February  and  22nd  of  May  last." 

The  following  resolution  was  afterwards  passed : 

'*  That  the  terms  proposed  by  the  directors  of  this  Company  in 
their  report  of  this  day  for  the  amalgamation  of  the  shares  in  the 
extension  from  Mullingar  to  Athlone  with  the  shares  in  the  Midland 
Great  Western  Railway  Company  of  Ireland,  be  now  approved  of, 
viz.  that  on  the  shares  in  the  extension  being  registered,  and  a  further 
sum  of  21,  lOs.  paid  on  each  25{.  share,  the  directors  of  the  Company 
are  hereby  empowered  to  issue  sealed  certificates  of  the  Company  in 
receipt  of  same,  such  certificates  being  written  in  the  Company's 
books  as  71.  10a.  paid  up." 

A  copy  of  the  report  and  resolution  was  afterwards  printed  and 
sent  to  every  shareholder,  both  on  the  trunk  and  extension  line.  At 
the  meeting  of  the  18th  of  September,  1846,  the  seal  of  the  Company 
was  affixed  to  the  shareholders'  book.  That  book  did  not  contain 
the  names  of  the  shareholders  in  the  extension  line,  but  they  were 
introduced  into  a  book  made  up  in  March,  1847,  and  the  defendant 
was  then  entered  as  the  holder  of  200  shares  of  252.  each.  The 
entry  did  not  exist  at  the  moment  the  first  call  was  made  on 
the  defendant,  but  did  exist  before  the  second  and  third  calls  were 
made. 

Mr.  Baron  Parkb  directed  the  jury  that  "  the  Parliamentary  sub- 
scription contract  and  shareholders'  agreements,  if  proved  to  the 
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satisfaction  of  the  jury,  gave  ample  powers,  on  behalf  of  the  sub- 
scribers thereto,  to  the  directors  mentioned  in  the  agreement,  in 
snch  number  and  assembled  as  therein  mentioned,  to  obtain  an  Act 
of  Parliament  to  *incorporate  the  subscribers  thereto,  or  to  amal- 
gamate them  with  the  plaintiffs'  Company,  without  an  Act  of 
Parliament  for  that  special  and  express  purpose,  or  any  other  Act 
of  Parliament  than  that  which  was  obtained  as  aforesaid ;  and  that 
if  the  contract  and  agreement  were  so  proved  that  they  were 
authorized  to  adopt  the  course  which  was  adopted  by  them,  and 
that  the  nine  directors  present  at  the  meeting  of  the  18th  of 
September,  1846,  were  competent  to  exercise  such  powers  in  the 
manner  in  which  they  did,  so  as  to  bind  the  defendant  to  pay  calls 
on  200  shares  in  the  plaintiffs'  Company ;  and  that  he  was  bound 
by  the  exercise  of  the  powers,  as  they  were  exercised,  to  pay  such 
calls,  and  thereby  became  a  holder  of  200  shares  in  the  plaintiff's 
Company,  without  any  act  of  acceptance  by  him  of  the  terms  con< 
tained  in  the  resolution  of  the  18th  of  September,  1846,  if  the  jury 
believed  the  evidence,  and  also  believed  that  the  nine  directors  in  so 
exercising  their  powers  had  acted  honestly  and  without  fraud." 
The  defendant's  counsel  excepted  to  this  direction  in  its  very  terms. 
The  jury  found  a  verdict  for  the  plaintiffs,  and,  under  the  learned 
Baron's  direction,  the  verdict  was  entered  separately  on  each  call. 

The  bill  of  exceptions  was  argued  in  the  Exchequer  Chamber, 
before  Justices  Patteson,  Wightman,  Erie,  Williams,  and  Talfourd; 
and  the  first-named  learned  Judge,  on  the  5th  of  February,  1851, 
delivered  the  unanimous  judgment  of  their  Lordships,  awarding  a 
venire  de  novo.  The  present  writ  of  error  was  brought  on  this 
judgment  (1). 

(1)  The  foUowing  are  the  material 
parts  of  the  judgment  *  '^  [not 
leported  elsewhere :] 

'*  There  is  no  provision  in  the  Act 
that  the  new  shares,  if  created,  or  any 
part  of  them,  shaU  be  appropriated  to 
the  persons  who  had  so  subscribed; 
they  are  not  noticed  throughout  the 
whole  Act,  and  it  is  left  quite  at  the 
optbn  of  the  directors,  whether  any 
new  shares  at  all  shall  be  created; 
whether  the  subscribers  to  the  exten- 
sion line  shaU  be  admitted  at  all  to 
take  those  new  shares,  supposing  them 
to  be  created,  or  if  admitted,  on  what 
terms  their  admission  should  be.  All 
this   is    apparently    left    entirely    to 
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Etngement.  After  the  Act  had 
passed,  and  after  the  powers  of  the 
directors  of  the  proposed  new  Com- 
pany had  expired  for  want  of  fresh 
registration,  a  notice  of  a  special 
meeting  of  the  existing  Company,  the 
defendants  in  error,  is  given  for  the 
purpose  of  settling  the  terms  of  amal- 
gamation. That  meeting  is  held  on 
the  18th  September,  1846,  and  is  a 
meeting  of  the  existing  Company  only ; 
and  a  resolution  is  passed  that  the 
subscribers  to  the  new  Company  who 
had  paid  21.  10«.  per  share,  should  be 
admitted  on  payment  of  a  further  sum 
of  2/.  lOd.  per  share,  and  be  registered 
as  having  paid  11.    10^.    per    share, 
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The  Solicitor-General  {Sir  F.  Kelly)  and  Mr.  Goldsmith  (Mr. 
Bovill  was  with  them),  for  the  plaintiflF  in  error : 

The  first  question  is  as  to  the  effect  of  the  Act  of  1845.  It  is 
submitted,  that  when  the  Act  of  July  1846  was  *pasBed, — and  both 
are  to  be  read  together,  there  was  a  complete  incorporation  of  all 
the  subscribers  to  the  two  lines  of  railway.  The  disposition  of  the 
funds  of  the  two  Companies  of  course  follows  the  same  rule.  The 
fourth  clause  of  the  Act  of  1846  is  mainly  relied  on  against  the 
plaintiffs  in  error.  But  it  must  be  recollected  that,  when  that 
clause  came  into  operation,  there  was  in  existence  this  Parliamentary 
contract,  by  which  a  body  of  persons  had  undertaken  an  obligation 


giving  them  a  bonus  of  21.  104.  Nine 
of  the  directors  of  the  existing  Com- 
pany, the  defendants  in  error,  who  had 
also  been  directors  in  the  proposed 
new  Company,  while  its  registration 
lasted,  attended  that  meeting,  and 
joined  in  that  resolution,  but  they  do 
not  profess  to  consent  to  the  resolution 
on  behalf  of  the  subscribers  to  the 
extension  line,  or  pretend  to  act  at 
that  meeting  as  directors  of  the  pro- 
posed new  Company,  or  as  agents  of 
the  subscribers  to  it.  The  plaintiff  in 
error  never  accepted  the  proposed 
terms,  but  he  was  afterwards  regis- 
tered as  a  shareholder  of  the  original 
Company,  that  of  the  defendants  in 
error,  without  his  assent 

"In  the  summing  up  it  seems  to 
have  been  laid  down  as  a  matter  of  law 
that  the  nine  quondam  directors  had, 
by  reason  of  the  language  and  power 
of  the  subscribers*  contract,  power  to 
bind  the  subscribers  to  the  terms  of 
amalgamation,  and  taken  as  a  matter 
of  fact  that  they  did  so  by  the  resolu- 
tion at  the  meeting  of  the  18th  of 
September,  1846,  if  all  was  done  bond 
fide  in  the  opinion  of  the  jury ;  but  it 
being  difficult  to  maintain  this  pro- 
position, the  counsel  for  the  defen- 
dants in  error  say  that  such  was  not 
the  meaning  of  the  summing  up,  or 
that,  if  it  was,  it  was  immaterial,  for 
that  the  amalgamation  was  complete 
by  the  passing  of  the  Act  of  the  0th 
and  10th  of  Victoria,  chap.  224,  and 
that  by  the  operation  of  that  Act;7er  se 
the  plaintiff  in  error  became  a  share- 
holder in  the  original  Company,  the 


defendants  in  error.  No  doubt  the 
intention  of  all  parties  was  to  create  a 
new  Company  for  the  extension  line, 
and  to  amalgamate  that  new  Company 
with  the  original  Company.  That 
object  might  have  been  effected  as 
well  by  one  Act  of  Parliament  as  by 
two,  the  one  incorporating  a  new  Com- 
pany, and  the  other  amalgamating  it ; 
but  the  question  is,  whether  that 
intention  is  carried  into  effect  by  the 
Act  that  was  passed  or  not?  The 
2nd  section  of  the  Act  was  relied  on  as 
embodying,  in  the  9th  and  10th 
Victoria,  chap.  224,  all  the  provisions 
of  the  Act  of  the  8th  and  9th  Victoria, 
chap.  119;  but  as  neither  of  these  Acts 
notices  the  intended  new  Company  or 
the  subscribers  to  it,  that  embodying 
it  cannot  carry  the  case  one  step 
further.  Both  Acts  taken  together, 
neither,  of  themselves,  create  a  new 
Company,  nor  amalgamate  it  or  the 
subscribers  to  it  with  the  original  Com- 
pany. They  only  enable  the  defen- 
dants in  error  to  construct  the  exten- 
sion from  ^luUingar  to  Athlone,  either 
with  thrir  own  funds  or  by  raising 
400,000/.  by  the  creation  of  16,000  new 
shares.  If  the  latter  course  was 
adopted,  the  persons  taking  those  new 
shares  mupt  do  so  by  arrangement 
with  the  existing  Company,  the  defen- 
dants in  error. 

**  The  plaintiff  never  did  so  arrange 
with  them  either  personally  or  by  any 
agent  authorized  by  him,  or  professing 
to  bind  him.  He  therefore  never 
became  a  shareholder  at  all.*' 
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to  pay  op  a  certain  capital,  and  to  complete  a  railway.     The  fourth     Midland 
clause  is  not  framed  with  great  accuracy  of  expression ;  but  it  is     wkbtebn 
plain  that  its  provisions  are  not  imperative.     It  will  be  said  that   Railway  op 
the  clause  *applies  to  the  Midland  Great  Western  Railway  Com-  r. 

pany^  alone ;  but  it  is  submitted  that,  although  that  name  alone  is  r  "g"*, 
used  in  the  Act,  its  provisions  apply  to  those  who  were  then  seeking 
to  make  a  railway  from  Mullingar  to  Athlone  ;  and  the  real  mean- 
ing of  the  preamble  must  be  taken  as  declaring  the  fact,  that  the 
original  Company  and  another  Company  had  associated  themselves 
together  for  that  object.  The  purpose  of  the  clause  was,  that  if 
some  parties  failed  to  pay  up  their  capital,  the  others  might,  by 
contribution  among  themselves,  or  by  the  admission  of  fresh  parties, 
raise  a  further  sum  not  exceeding  the  sum  mentioned. 

(The  Lobd  Chancellor  :  Could  the  defendant  have  compelled  these 
directors  to  give  him  shares  in  the  new  amalgamated  Company  to 
the  amount  of  his  subscription  to  the  original  Company  ?  If  he 
had  such  a  right,  how  was  he  to  enforce  it?) 

He  could  have  compelled  them,  and  his  right  might  have  been 
enforced  by  manduvius. 

(Lord  Campbell  :  We  should  have  great  difficulty  in  granting 
any  such  mandamus.) 

The  difficulty  would  be  because  of  the  novelty  of  the  proceeding. 
The  principle  in  favour  of  it  is  clear.  The  Act  of  1845  gives  the 
subscriber  a  right  to  the  shares  subscribed  for,  and  the  holder  of 
the  scrip  would  have  a  right  to  come  to  the  Court  for  a  mandamus 
to  have  his  title  completed.  He  might  also  file  a  bill  in  equity. 
The  Act  of  1845  does  not  make  subscribers  more  imperatively 
shareholders  than  does  this  Act  itself.  By  the  fifth  section,  the 
directors  are  authorized  to  pay  interest  at  4  per  cent,  on  all  paid-up 
capital  till  the  railway  is  opened ;  which  is  another  proof  how  much 
the  subscribers  are  to  be  regarded  in  the  light  of  shareholders  ;  and 
in  that  clause  there  is  no  distinction  made  between  one  set  of  sub- 
scribers and  another.  The  sixth  section,  by  the  expression  '*  any 
new  ^share  hereby  created,*'  shows  that  the  Legislature  intended  [  *887  ] 
to  create  all  the  new  subscribers  into  shareholders.  Taking  all 
these  provisions  together,  the  matter  is  clear.  The  question  is, 
whether  what  is  known  to  be  the  customary  course  is  applicable 
Ijere.     If  this  was  a  case  in  which  a  person  claimed  to  be  recognised 


894 


1862.     H.  L.    8  H.  L.  C.  887—888. 


[r.r. 


MlDLAim 

Grbat 

Westkrn 

Railway  OP 

IBKLAND 

Lbjboh. 


as  a  shareholder,  there  would  be  no  answer  to  his  claim,  and  conse- 
quently he  can  make  no  answer  to  his  liability.  Again  ;  if,  by  the 
act  of  subscription,  the  subscriber  becomes  ipso  facto  a  member  of 
the  Company,  then  it  is  not  necessary  that  there  should  be  any 
formal  acceptance  by  him  of  the  shares  allotted  to  him.  The 
omission  of  his  name  from  the  register  would  not  deprive  him  of 
his  rights,  nor  can  his  mere  non-acceptance  exempt  him  from 
liability.  It  is  true  that  there  was  no  specific  form  of  appropriation 
of  shares ;  that,  like  some  other  matters,  was  left  entirely  to  the 
discretion  of  the  directors ;  but  the  want  of  such  form  can  make  no 
difference.  The  first  question  is,  whether  the  second  section  of  the 
statute  is  imported  into  this  Act :  the  second  question  is,  whether, 
by  the  general  effect  of  the  Act,  the  original  subscribers  are  not 
members  of  the  Company.  It  was  said  in  the  judgment  of  the 
Court  of  Exchequer  Chamber,  that  there  was  no  distinct  provision 
of  the  Act  for  that  purpose.  But  that  rather  confirms  than  dis- 
places the  argument,  that  the  general  power  to  amalgamate  the 
Company  having  been  created,  the  details  were  entirely  left  to  the 
discretion  of  the  directors.  The  amalgamation  itself  was  really 
effected  by  the  provisions  of  the  Act.  In  that  view  of  the  matter, 
the  meeting  of  the  18th  of  September  was  not  important ;  for  if  he 
was  not  a  shareholder  by  the  Act,  he  was  not  made  so  by  anything 
there  done  ;  and  if  he  was,  he  could  not  in  like  manner  be  either 
divested  of  his  rights  or  exempted  from  his  liabilities. 
[  *888  ]  It  is  clear  that  the  Act  did  not  contemplate  that  the  ^sums 

necessary  for  the  works  could  be  raised  from  the  funds  of  the 
existing  Company.  A  power  of  creating  new  shares  and  raising 
fresh  funds  was  therefore  given.  One  of  the  means  of  doing  this 
was  the  amalgamation  of  the  Companies,  and  that  was  effected  by  the 
Act  itself.  In  both  Acts  the  same  language  is  used  as  to  the 
capital  and  shares,  and  both  Acts  must  be  taken  together.  The 
case  of  The  Orand  Junction  Railway  Company  v.  Freeman  (l) 
decided  that  a  transferee  of  scrip  became,  by  registry  of  his  name 
in  the  shareholders'  book,  liable  to  calls ;  so  that,  at  all  events,  the 
judgment  in  the  Court  below  is  good  against  the  defendant  for  a 
part  of  the  calls ;  but  here  the  case  is  stronger,  for  the  Act  gave 
power  to  these  parties  to  raise  money  "  amongst  themselves ;  "  and 
that  phrase  must  mean  amongst  those  who  subscribed  the  deed — 
transferees  who  were  not  registered,  as  well  as  registered  share- 
holders.     The  provisions  of  the  Act  therefore    show    that    the 

(1)  2  EaU.  Cae.  468. 
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The  Attorney-Oeneral  (Sir  F.  Thesiger)  and  Mr.  Anderson  {Mr.  9, 

Rochfort  Clarke  was  with  them),  for  the  defendant  in  error:        L«koh. 

It  was  not  pretended  in  the  Exchequer  Chamber  that  any 
statutory  amalgamation  had  really  taken  place.  If  so,  then  the 
foundation  of  the  claim  here  fails.  Nobody  disputes  about  the 
extent  of  the  powers  given  to  the  directors,  but  the  argument  here 
is  that  those  powers,  whatever  they  were,  have  not  been  exercised. 
The  contention  on  the  other  side  now  is,  that  as  soon  as  the  Act  of 
Jnly,  1846,  was  obtained,  nothing  more  was  necessary ;  for  that 
the  defendant  thereby  became  a  shareholder  in  the  plaintiffs' 
Company.  The  defendant  denies  that  that  Act  had  any  such  effect. 
•There  were  two  distinct  Companies — one  incorporated  by  Act  of  [  *889  ] 
Parliament  in  May,  1845,  the  other  provisionally  registered  in  July, 
1845 ;  and  though  the  directors  in  both  happened  to  be  the  same 
individuals,  yet  the  undertakings  in  both  were  entirely  different.  A 
third  Company,  called  the  Belfast  and  Galway  Railway  Company, 
had  been  provisionally  registered.  The  defendant  was  not  a  share- 
holder in  that  Company,  but  he  and  his  partners  were  solicitors  to 
it.  Then  the  Extension  Company  was  promoted  by  the  original 
Company,  and  those  who  took  shares  in  it  understood  that  it  was 
ultimately  to  be  amalgamated  with  the  original  Company.  On 
payment  of  a  certain  sum,  the  one  was  to  merge  in  the  other.  It 
was  then  for  the  first  time  that  Leech  proposed  to  become  a  share- 
holder in  the  Company  from  Mullingar  to  Galway.  The  under- 
standing as  to  the  purpose  of  amalgamation  may  be  admitted  ;  but 
how  was  that  to  take  place?  The  powers  of  the  provisional 
directors,  and  the  consequences  resulting  from  them,  must  be 
determined  by  reference  to  the  Parliamentary  contract  and  the 
subscribers'  agreement.  In  the  agreement,  the  first  clause  is,  that 
the  subscribers  will  form  themselves  into  a  Company;  and  the 
second  fixes  the  amount  of  the  capital.  The  fourth  gives  the 
directors  power  to  manage  the  undertaking,  to  do  all  that  is  neces- 
sary for  that  purpose,  to  obtain  an  Act  of  Parliament,  and  if  that 
cannot  be  obtained,  to  wind  up  the  affairs  of  the  Company.  The 
seventh,  no  doubt,  gives  a  general  power  to  the  directors  to 
amalgamate  the  undertaking  with  that  of  the  Midland  Great 
Western ;  but  the  mode  of  amalgamation  itself  is  left  to  be  provided 
for  by  other  sections.    The  Parliamentary  contract  does  not  carry 
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Midland     the  matter  one  step  farther.    It  is  possible  that  the  purpose  in  view 
Western     might  have  been  effected  by  means  of  one  Act  of  Parliament 
^RErAKD^   amalgamating  the  two  Companies;    but  the  first  object  was  to 
«*•  establish  two  separate  *and  independent  Companies  by  separate 

r  *890 1  ^^^^  ^^  Parliament.  After  a  short  time,  it  was  foand  that  only 
about  one-fourth  of  the  intended  capital  was  subscribed  for ;  it  was 
therefore  clear  that  it  would  be  an  abortive  scheme.  A  meeting  of 
the  shareholders  of  the  proposed  Company  should  have  been 
called,  but  that  was  not  done,  for  the  directors  of  the  Midland 
Great  Western  Company,  being  in  possession  of  the  subscribers* 
agreement  and  of  the  Parliamentary  contract,  because  the  same 
individuals  happened  to  be  directors  of  both  the  Companies, 
determined,  for  the  benefit  of  that  Company,  to  use  these  deeds  in 
applying  for  the  extension  Act.  This  use  of  the  subscription- 
contract  was  in  direct  violation  of  the  trust  placed  in  the  directors 
of  the  proposed  line.  The  answer  on  the  other  side  is,  no  matter 
who  were  the  moving  parties,  the  Act  was  granted,  and  that  Act 
virtually  incorporated  all  the  shareholders  in  the  proposed  Exten- 
sion Company  with  the  original  shareholders  in  the  Midland  Great 
Western  line,  so  that  everything  which  subsequently  occurred  was 
immaterial.  That  argument  cannot  be  maintained.  The  powers  in 
the  Act  only  applied  to  the  works  thereby  authorized  to  be  made. 
The  8  Vict.  c.  16,  defines  what  the  word  '*  undertaking "  shall 
mean ;  namely,  "  the  undertakings  or  works,  of  whatever  nature, 
which  shall  by  the  special  Act  be  authorized  to  be  executed." 
There  was  no  incorporation  of  the  two  Companies  under  the  9  &  10 
Vict.  c.  ccxxiv.,  by  which  the  defendant  became  a  shareholder  in  a 
new  incorporated  Company,  but  that  Act  merely  gave  a  power  to 
the  Company  to  make  a  new  work. 

(The  Lord  Chancellor:  There  is  an  authority  to  admit  new 
subscribers.) 

That  is  merely  to  enable  them  to  raise  the  necessary  funds,  if  with- 
out  admitting  new  members  they  should  not  have  funds  sufficient. 
The  question  is,  what  are  the  rights  of  the  defendant  in  the  Extension 
[  *B9i  ]  Company  under  this  clause  ?  *It  is  said  that  he  could  compel  his 
admission  as  a  shareholder  by  mandamus  or  bill  in  equity.  The 
question  on  a  bill  in  equity  would  turn  on  this.  In  getting  the 
Act,  the  directors  made  use  of  the  money  of  the  subscribers  to  the 
extension  line,  in  order  to  make  up  the  sum  required  by  the  standing 
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orders.     It  would  be  difficult  for  the  Company  after  that  to  deny     Midland 
the  claim  of  the  shareholders  attributed  to  their  subscriptions.  The     wktern 
original  shareholders  had  an  option  to  do  the  works,  either  by   Railway  op 
themselves  or  by  the  aid  of  new  subscribers,  or  in  part  by  either  of  v. 

these  means,  in  addition  to  the  capital  which  they  were  authorized 
to  raise.  Did  they  adopt  this  latter  course,  and  create  additional 
shares  ?  It  is  not  pretended  that  they  did.  The  directors  of  them- 
selves could  not  do  so.  By  sec.  91  of  the  Companies  Clauses 
Consolidation  Act,  they  could  not  augment  the  capital  without 
first  calling  a  meeting  of  the  Company.  No  such  meeting  was 
called.  The  directors  alone  passed  the  resolutions.  That  was  an 
act  beyond  their  power.  There  were  no  provisional  directors 
of  the  proposed  extension  line  legally  in  existence  at  that 
moment,  for  the  provisional  registration  had  come  to  an  end  in 
Jaly,  1846. 

It  is  said  that  the  proceedings  on  the  6th  of  February,  1846,  were 
equivalent  to  an  amalgamation ;  but  the  answer  to  that  is,  that  the 
meeting  was  merely  one  of  the  members  of  the  Midland  Great 
Western  Company ;  and  it  is  not  because  persons  happen  to  possess 
one  character,  being  members  of  Company  A.,  but  assemble  at 
a  meeting  in  another,  namely  that  of  members  of  Company  B.,  that 
their  resolutions  at  that  meeting  can  bind  those  other  members  of 
Company  A.  who  were  not  present  at  the  meeting.  Besides,  if  the 
meeting  on  the  6th  of  February  was  equivalent  to  an  amalgamation, 
there  was  no  necessity  for  making  the  proposition  in  May,  that  the 
Companies  should  amalgamate ;  and  yet  the  proposition  was  then 
made.  Their  own  acts  *Bhow  that  they  did  not  claim  the  power  now  [  *Sif2  ] 
pretended  to  be  vested  in  them.  But  even  supposing  that  they  had 
power  to  amalgamate  the  Companies,  did  they  exercise  that  power? 
So  far  from  it,  that  it  appears,  even  by  their  own  resolutions,  that 
on  the  18th  September,  1846,  at  the  meeting  then  called  by  the 
directors,  this  resolution  was  passed  :  "  That  the  terms  proposed  by 
the  directors  of  this  Company,"  namely,  the  Midland  Great  Western 
Company,  ''in  their  report  of  this  day,  for  the  amalgamation 
of  the  shares  in  the  extension  from  MuUingar  to  Athlone  with  the 
shares  in  the  Midland  Great  Western  Railway  Company  of  Ireland, 
be  now  approved  of ; "  and  the  directors  were  authorized  to  issue 
certificates  in  conformity  therewith.  That  very  resolution  shows 
that  nothing  was  then  definitively  done  ;  and  before  the  meeting  of 
the  18th  September,  1846,  the  directors  of  the  Extension  Company 
had  ceased  legally  to  possess  that  character,  and  of  course  ceased  to 
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MIDLA19D     possess  the  power  which  was  incident  to  it.     They  could  not  at  that 

Western     moment,  by  any  act  of  theirs,  bind  the  Company. 

lEBLAND*^  But  supposing  that  the  directors  had  the  power  to  make  the  pro- 
*•  posal  to  the  subscribers  to  the  extension  line,  they  could  not  compel 

the  latter  to  come  in  and  take  the  shares.  They  themselves 
admitted  this  by  the  course  which  they  pursued  with  regard  to  the 
shareholders  of  the  Grand  Junction  line.  With  them,  too,  a 
case  of  amalgamation  had  been  proposed,  but  the  shareholders  were 
expressly  declared,  by  the  resolutions  of  January  and  May,  1846,  to 
be  entitled  to  a  return  of  the  deposits,  and  in  fact  those  shareholders 
did  receive  back  their  deposits,  and  retired  from  the  concern.  The 
utmost  amount  of  the  resolution  of  September,  1846,  was  to  give 
the  shareholders  of  the  extension  line  the  opportunity  to  come  in 
and  join  the  Midland  Great  Western  Company ;  but  of  that  the 
defendant  never  availed  himself.     There  is  nothing  in  the  Act  of 

[  •893  ]  Parliament  ♦which,  under  such  cases,  fixes  a  liability  upon  him. 
There  never  was  a  contract  by  which  these  shareholders  were 
bound;  there  never  was  any  authority  in  the  directors  to  make 
such  a  contract.  They  could  only  oflfer  an  option  to  the 
shareholders;  they  did  oflfer  it,  and  it  was  not  accepted.  The 
defendant,  therefore,  never  was  legally  made  liable  to  these  calls ; 
and  the  judgment  of  the  Coubt  below,  given  in  his  favour,  must 
be  sustained. 

The  Solicttor-General  replied : 

All  that  was  done  at  the  meeting  of  the  18th  of  September  was 
done  as  the  common  business  of  both  Companies.  That  business 
was  fully  authorized  by  the  Act,  which  had  the  effect  of  making  the 
subscribers  to  the  one  Company  shareholders  in  the  other. 

The  Lobd  Chamcbllob  : 

My  Lords,  after  the  argument  which  we  have  heard,  I  beg  to  pro- 
pose that  the  following  question  should  be  submitted  to  the  learned 
Judges :  ''  Adverting  to  the  record  and  proceedings  in  this  case, 
ought  the  exceptions  therein  stated,  or  any  and  which  of  them,  to 
have  been  allowed  ?  " 


The  question  was  agreed  to. 

The  Lobd  Chief  Babon  asked  for  time  to  consider  the  question. 

Adjourned. 
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Thb  Lobd  Chief  Baron  : 

My  Lords,  in  answer  to  the  question  proposed  to  us  by  your 
Lordships,  I  have  to  report  to  your  Lordships,  that  although  we  do 
not  agree  as  to  some  of  the  points  which  have  been  argued  before 
yoar  Lordships,  we  are  unanimously  of  opinion  that  one  of  the 
grounds  of  exception  ought  to  have  been  allowed ;  namely,  that  the 
directors  *were  not  competent  to  exercise  their  alleged  power  in  the 
manner  in  which  they  did  exercise  it,  so  as  to  bind  the  defendant, 
and  that  the  defendant  was  not  bound  by  what  was  done  by  the  said 
nine  directors  in  the  supposed  exercise  of  their  said  alleged  powers, 
and  did  not  thereby  become  the  holder  of  the  said  200  shares  in  the 
plaintiffs'  Company ;  because  it  appears  to  us  that  what  was  actually 
done  on  the  18th  September,  1846,  was  merely  a  recommendation 
to  the  general  body  of  the  Company,  which  was  incorporated  by  the 
first  Act  of  Parliament,  and  assembled  on  that  occasion,  and  was 
not  an  act  of  amalgamation  by  the  nine  directors,  in  pursuance 
of  the  power  of  amalgamation,  assuming  that  they  had  such  a 
power. 

Teub  Lord  Chancellor  : 

My  Lords,  the  answer  which  we  have  just  heard  on  the  part  of 
the  learned  Judges,  in  effect,  if  your  Lordships  adopt  the  law  as 
there  laid  down,  decides  this  case ;  for  although  it  does  not  answer 
in  all  respects  the  question  which  was  put  to  the  Judges,  yet  it  does 
sufficiently  answer  that  question  to  enable  you  to  dispose  of  the  case 
now  before  the  House. 

I  certainly  agree  in  the  opinion  which  has  been  delivered.  It 
appears  to  me  perfectly  clear,  that,  supposing  the  directors  did 
originally  possess  the  power  to  bind  the  persons  who  had  subscribed 
to  the  project  for  the  extension,  that  power  never  was  exercised. 
All  that  the  directors  did  amounted  to  a  recommendation  to  the 
subscribers  to  adopt  certain  terms  that  had  been  offered ;  but  they 
were  not  bound  to  accept  such  terms.  These  terms  never  were  in 
form  accepted.  There  is  not  the  slightest  evidence  to  show  their 
acceptance  by  the  persons  against  whom  the  Company  proceeded. 
The  proprietors  of  the  Galway  and  Belfast  Junction  Railway  Com- 
pany, for  example,  who  *stood  upon  exactly  the  same  footing, 
rejected  the  terms;  and  with  them  a  compromise  was  made. 
It  appears  to  me,  therefore,  my  Lords,  that  it  would  be  quite 
unnecessary  and  unwise  to  go  into  the  other  question,  which  is  not 
now  necessary  to  decide.    But  upon  this  point  I  entirely  agree  with 
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MiDLAKD     the  opinion  which  has  been  delivered,  and  I  believe  the  same  opinion 

Grkat         .  . 

Western     is  entertained  by  my  noble  and  learned  friends  near  me.    If  that  is 

^lEBi!^D^^   so,  I  should  move  your  Lordships  that  the  decision  of  the  Coubt  be 

«•  affirmed,  and  that  judgment  be  given  for  the  defendant  in  error. 

Lord  Campbell  : 

My  Lords,  I  entirely  agree  in  the  view  which  has  been  taken  of  this 
case  by  the  Lobd  Guangbllor.  It  is  certainly  not  necessary  to 
consider  whether,  under  the  subscribers*  agreement  and  the  Parlia- 
mentary contract,  the  directors  had  the  power,  they  clearly  not 
having  exercised  it;  and  therefore,  upon  the  question  whether 
they  had  the  power  or  not,  I  give  no  opinion.  But  it  seems  to  me 
that  we  are  bound  to  give  an  opinion  upon  the  other  question 
which  was  argued,  namely,  whether  by  the  Act  of  1846,  the  sub- 
scribers were  ipso  facto  made  shareholders ;  for  if  they  were,  then 
the  direction  of  the  learned  Judge,  which  is  declared  erroneous, 
would  be  immaterial,  and  if  it  was  wholly  immaterial,  then  we 
ought  not  to  order  a  venire  de  novo.  For  that  reason,  therefore, 
I  think  myself  bound  to  give  my  opinion  on  the  question  whether 
the  Act  of  1846  makes  the  subscribers  shareholders  to  the  Extension 
Company.  In  my  opinion,  clearly  it  does  not ;  because,  whatever 
the  equity  of  the  case  may  be,  we  must  look  distinctly  to  see  what 
has  been  enacted ;  and,  looking  at  the  4th  section  of  the  9  &  10 
Yict.  c.  ccxxiv.,  it  seems  to  me  that  it  was  left  discretionary  with 
the  directors,  after  the  Act  passed,  whether  they  would  admit  the 
[  *896  ]  subscribers  as  shareholders  *or  not.  What  is  the  language  of 
that  section  ?  (His  Lordship  read  it.  See  ante,  p.  889,  n.)  That 
seems  to  me  to  be  wholly  permissive;  and  if  the  Company  had  funds 
of  its  own,  without  requiring  any  additional  sum  to  be  subscribed, 
I  apprehend  that  from  those  funds  the  directors  might  have  com- 
pleted the  railroad  from  MuUingar  to  Athlone.  If  that  is  so,  then 
it  is  quite  clear  to  me  that  the  subscribers  were  not  ipso  Jacto 
shareholders ;  and  if  so,  then  the  direction  of  the  learned  Baron 
was  most  material,  and  being  erroneous,  there  ought  to  be  a  venire 
de  novo. 


Lord  Truro  : 

My  Lords,  I  concur  in  the  opinion  expressed  by  my  noble  and 
learned  friend  the  Lord  Chancellor,  and  also  concur  entirely  in 
that  which  has  been  expressed,  somewhat  more  at  large^  by  my 
noble  and  learned  friend  near  me. 


TOL.  Lxxxvm.]  1852.    H.  L.    8  H.  L.  C.  896—897.  401 

The  case  furnishes,  I  think,  many  topics  in  support  of  this  opinion;     Midland 
bul  it  is  quite  unnecessary  to  occupy  your  Lordships'  time  in  going     western 
over  them,  the  learned  Judges  being  unanimous  in  their  opinion,   ^|^^^^^  ^' 
and  there  being  a  coincidence  in  that  respect  between  their  opinions  «• 

and  those  of  the  noble  and  learned  Lords. 

I  think  it  is  perfectly  clear  that  the  Act  of  Parliament  did  not 

amalgamate  the  two  Companies,  and  that  no  intention  ever  was 

entertained  that  it  should  have  that  effect,  but  that  it  was  left,  as 

my  noble  and  learned  friend  near  me  has  expressed  it,  entirely 

optional ;  and  all  that  was  done  after  the  Act  was  obtained  was  the 

making  of  the  recommendation  which  has  been  referred  to,  which 

recommendation,  in  its  terms,  utterly  excludes  the  inference  that 

the  passing  of  the  Act  was  considered  an  amalgamation  of  the  two 

Companies.    But  the  effect  of  the  resolution  which  was  passed, 

and  what  was  done  afterwards,  also  show  that  *at  no  subsequent       [  *897  ] 

time  was  it  considered  an  amalgamation  until  it  became  necessary  to 

make  some  call  for  money,  and  then  this  seems  to  have  occurred 

to  the  parties.     In  October,  1846,  the  first  register  book  was  signed, 

and  in  that  book  the  directors  did  not  include  the  extension  sab* 

Bcribers;  but  in  March,  1847,  for  the  first  time,  they  were  registered, 

when,  from  the  state  of  the  funds,  the  reason  for  this  being  done 

was  pretty  obvious.    It  appears  to  me  to  have  been  an  attempt  to 

draw  in  a  few  extension  subscribers,  only  a  few,  into  a  concern 

which  was  not  very  prosperous  at  the  time.    I  am  quite  satisfied 

that  the  Act  did  not  operate  to  amalgamate  the  two  Companies, 

and  that  the  resolution  which  was  subsequently  proposed  was  not 

calculated  to  have  that  effect.    It  was  a  mere  proposal,  which 

proposal  was  never  adopted  by  those  who  were  entitled  to  exercise 

an  option  upon  it,  but  have  not  exercised  it  in  favour  of  adopting 

the  proposal.    It  appears  to  me,  therefore,  that  the  judgment  of 

the  Exchequer  Chamber  is  perfectly  correct  in  point  of  law,  and 

that  it  ought  to  be  affirmed  by  your  Lordships. 

Thb  Lobd  Chancbllor: 

My  Lords,  I  did  not  touch  upon  the  point  which  my  noble  and 
learned  friend  has  alluded  to  amply,  because  I  thought  that  the 
opinion  which  has  been  delivered  to  your  Lordships  by  the  learned 
Chibf  Babon  on  the  part  of  the  learned  Judges,  implied  that  that 
point  could  not  be  maintained.  It  was  one  on  which  I  never  enter- 
tained the  slightest  doubt.  It  is  perfectly  clear  that  that  Act  of 
Parliament  gave  power  to  the  directors  of  the  original  Company, 
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if  they  pleased  and  could  agree  with  the  extension  subscribers,  to 
admit  them ;  and  if  they  had  been  admitted,  they  would  have 
formed  part  of  the  original  Company.  But  the  very  recital  of  that 
Act  of  Parliament  is,  that  the  proprietors  *of  the  Midland  Company 
proposed  to  execute  the  extension  at  their  own  expense,  and  for 
that  purpose  they  have  ample  powers  granted  to  them.  The  sum 
raised  did  not  tally  with  the  sum  which  was  to  be  paid  by  the 
Extension  Company  without  reference  to  the  other  subscribers; 
and  therefore,  upon  looking  at  the  Act  of  Parliament,  I  cannot  say 
that  I  ever  entertained  the  slightest  doubt  on  the  point ;  and  as  1 
considered  the  judgment,  as  delivered,  by  fair  implication  was  con- 
clusive upon  it,  my  belief  that  it  was  so  was  the  only  reason  I  did 
not  say  a  word  upon  it;  but  I  entirely  agree  in  the  opinions 
delivered  upon  it  by  my  noble  and  learned  friends.  The  three 
cases  depend  upon  the  same  argument,  and  therefore  they  will  be 
disposed  of  in  the  same  way. 

Judgment  of  the  Court  of  Exchequer  Chamber  affirmed. 

The  House  was  applied  to,  but  declined  to  say  anything 
about  costs. — Lords'  Journals,  Dec.  9,  1852. 


1852.       The  midland    GREAT    WESTERN    RAILWAY   of 
[898]  IRELAND   V.  EDMONDS. 

The    midland    GREAT    WESTERN    RAILWAY  op 
IRELAND   V.  JOHNSTON. 

(3  H.  L.  C.  898.) 
These  two  cases,  which  likewise  came  up  by  writ  of  error  from 
the  Exchequer  Chamber,  arose  upon  the  same  facts,  and  involved 
the  same  questions.  By  consent  of  parties,  they  were  made 
to  depend  on  the  judgment  in  the  first  case. — Lords'  Journals, 
Dec.  9,  1852. 
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CHANCERY. 

MOT  V.  The   SHREWSBURY  xnd    CHESTER  RAIL-        i85o. 
WAY  COMPANY  (I).  -^^'^Li^' 

(13  Beav.  1—9 ;  S.  0.  20  L.  J.  Ch.  169 ;  15  Jur.  26.)  ^<'^^*  <^«^'- 

A  railway  oommunicated  with  a  river,  upon  the  banks  of  which  the     Lanqdalb 
Company  were  empowered  to  erect  wharfs  and  other  works  and  take  tolls  M.R. 

for  the  use  thereof.    The  navigation  of  the  river  having  become  deterio-  [  i  ] 

rated  so  as  to  prevent  access  to  the  wharfs,  the  Company  were  about  to 
support  a  bill  for  improving  it.  An  injunction  wafc  granted  to  restrain  the 
application  of  the  funds  of  the  Company  towards  that  object. 

Companies  having  funds  for  objects  which  are  distinctly  defined  by  Act 
of  Parliament,  cannot  be  allowed  to  apply  them  to  any  other  purpose 
whatever,  however  advantageous  or  profitable  that  purpose  may  appear  to 
be  to  the  Company,  or  to  the  individual  members  of  the  Company. 

Undbb  several  Acts  of  Parliament,  a  corporation  was  created  with 
powers  of  superintending  and  preserving  the  navigation  of  the  river 
Dee  at  a  standard  depth. 

Afterwards,  by  several  Acts  of  Parliament  *'  The  Shrewsbury  and 
Chester  Railway   Company "   was  incorporated,  *and  the   usual        [  ^2  ] 
powers  were  thereby  given  for  making  the  railway  and  branches. 
This  railway  communicated  with  the  river  Dee  at  Saltney,  where 
there  was  a  station. 

By  the  last  Act  (12  &  IS  Vict.  c.  Iv.,  s.  11)  the  Railway  Company 
was  enabled  to  make  and  maintain  such  piers,  quays,  landing-places, 
approaches,  wharfs  and  other  works  and  conveniences,  as  they 
might  think  necessary,  for  the  more  effectually  working  the  traffic 
of  the  railway  or  otherwise.  Subsequent  sections  of  the  Act  (2), 
limited  the  extent  to  which  the  wharfs  should  extend  into  the  river 
Dee,  and  the  rates  of  tolls  (3)  to  be  levied  for  loading  and  unloading 
at  the  piers,  and  for  the  use  of  the  warehouses,  wharfs  and  weighing 
machines  of  the  Company  (4). 

The  navigation  of  the  river  Dee  had  been  greatly  neglected  by  the 
Commissioners,  and  the  standard  depth  had  not  been  preserved. 
This  had  been  reported  by  Commissioners  appointed  by  the 
Admiralty,  who  also  reported, ''  that  the  lower  part  of  the  navigation 
was  gradually  filling  up,  and  that  there  seemed  little  doubt,  that  if 
measures  were  not  promptly  taken  to  remedy  the  existing  state  of 
matters,  that  the  channels  of  the  estuary  would  soon  be  rendered 
useless  for  the  purpose  of  navigation." 

(1)  AU.'Oen.  y.  Q.  E.  R.  Co.  (1879)  (3)  Sect.  24. 
11  Ch.  D.  at  p.  487.                                         (4)  Sect.  27. 

(2)  Sect  12. 

26—2 
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Hunt  The  access  of  ships  to  the  Company's  wharfs  being  thus  prejudiced, 

Thr         and  their  trafi&c  thereby  (as  they  stated)  impaired  and  damnified, 
aotChbotbr  *^®  railway  directors,  with  a  view  to  the  interests  of  the  Company, 
Railway      and  with  the  sanction  of  a  general  meeting,  introduced  into  Parlia- 
r  .3  ,  '     ment  *a  bill  for  the  improvement  of  the  navigation  of  the  river  Dee; 
whereby  it  was  proposed,  that  the  conservancy  of  the  river  Dee 
should  be  transferred  to  Commissioners  to  be  appointed  there- 
under, with  certain  powers  for  raising  money  and  improving  the 
navigation. 

This  Act,  it  was  stated,  was  strongly  opposed  by  the  existing 
Conservators,  and  was  alleged  to  have  been  brought  in  and  sup- 
ported by  the  railway  directors  at  the  expense  and  out  of  the  funds 
of  the  Bailway  Company. 

This  bill,  filed  by  a  shareholder,  on  behalf  &c.,  against  the 
Company  and  the  directors,  prayed  a  declaration,  that  it  was  not 
within  the  powers  of  the  Bailway  Company  to  apply  their  funds  in 
promoting  the  bill  in  Parliament  at  the  expense  of  the  Company,  or 
incur  any  expense  in  the  name  or  on  account  of  the  Bailway  Com- 
pany, with  a  view  to  improve  the  navigation  of  the  river  Dee;  and 
for  an  injunction  to  restrain  the  application  of  the  funds  of  the 
Bailway  Company,  in  or  towards  payment  of  any  expenses  incurred, 
or  to  be  incurred  in  the  prosecution  of  the  bill,  and  from  taking  any 
steps  or  incurring  any  expense,  in  the  name  or  on  the  account  of 
the  Bailway  Company,  with  a  view  to  improve  the  navigation  of  the 
river  Dee. 
A  motion  was  now  made  for  an  injunction. 

Mr.  Turner  and  Mr.  Speed  in  support  of  the  application,  [cited 
Colman  v.  The  Eastern  Counties  Railway  Company (}),  Cohen  v. 
Wilkinson  (2)  and  The  Attomey-Oeneral  v.  The  Corporation  of 
Norwich  (3)]. 

[  *  ]  Mn  Malins  and  Mr.  Giffard,  contra  : 

The  Company  is  not  only  authorised  to  construct  a  railway,  but 
they  are  also  empowered  to  make  quays,  approaches,  wharfs,  &c., 
and  to  take  tolls.  It  is  therefore,  necessary,  for  their  undertaking, 
that  the  navigation  of  the  river,  which  is  one  of  the  "  approaches," 
should  be  preserved,  in  order  to  secure  their  tolls,  and  a  compara- 
tively small  outlay  will  be  most  beneficial.    The  right  to  apply  to 


(1)  76  E.  E.  78  (10  Beay.  1).  E.  E.  107  (12  Beav, 

(2)  85  B.  E.  47,  54  (12  Beav.  125,  (3)  80  E.  E.  56  (16  Sim. 
138);  and  see  SaUmons  v.  Laing,  85 
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Parliament  is  therefore  incident  to  their  powers  and  to  the  duties       munt 
imposed  on  them  :  Bright  v.  North  (i).     *     ♦     ♦  .r„*,^ 

Here  the  step  taken  is  necessary  for  the  preservation  of  the  i^ScHMTKR 
Company's  property.    It  is  neither  embarking  the  capital  in  a     Railway 
speculation  foreign  to  the  objects  of  the  Company,  nor  an  improper         r  5  j 
diversion  of  its  funds.    Besides,  no  great  or  irreparable  injury  will 
be  done,  the  plaintiff's  interest  is  very  small,  and  the  defendants 
are  responsible  persons. 

Mr.  Turner,  in  reply: 

The  defendants  were  perfectly  aware  of  the  illegality  of  the  pro- 
ceeding ;  for  it  appears,  that  at  the  general  meeting  of  February, 
1850,  the  solicitor  of  the  Company  was  asked,  whether  this  applica- 
tion of  the  money  of  the  Company  would  be  legal,  and  that  the 
solicitor  answered,  "  it  would  not." 

The  Masteb  of  the  Bolls  : 

I  quite  agree  in  his  opinion.  It  appears  that  this  Company  was 
at  first  established  for  the  construction  of  a  railway  only,  but  it 
being  important  to  make  it  serve  as  an  outlet  for  the  minerals  pro- 
duced in  the  district  through  which  it  passed,  a  branch  was  brought 
down  to  the  banks  of  the  river  Dee.  At  that  place,  the  Company 
was  authorised  to  erect  extensive  wharfs  and  warehouses,  and  it 
^then  became  not  only  a  Bailway  Company,  but  also  a  Company  [  *<$  ] 
for  erecting  wharfs  and  warehouses.  It  must  have  been  foreseen 
that  the  Company  might  have  a  very  extensive  business  on  these 
wharfs  and  within  these  warehouses,  and  it  could  not  fail,  therefore, 
to  be  known  to  everybody  concerned  in  this  railway,  that  they  were 
materially  interested  in  the  navigation  of  the  river  Dee,  on  the 
banks  of  which  the  wharfs  and  warehouses  were  to  be  erected.  The 
state  of  the  navigation  must  have  been  known;  and  it  must,  I  think, 
be  assumed,  that  the  railway,  wharfs  and  warehouses  were  con- 
structed with  reference  to  the  known  existing  state  of  the  river,  and 
on  the  supposition  that  the  river  and  its  navigation  were  then  in 
such  a  state,  as  to  enable  this  Company  to  make  a  profitable  use  of 
its  railway,  wharfs  and  warehouses ;  for  if  it  had  been  thought 
necessary  to  improve  it  for  the  purpose  of  this  railway,  there  seems 
no  reason  why  powers  to  contribute  towards  that  improvement 
should  not  have  been  inserted  in  these  Acts  of  Parliament,  in 
the  same  way  as  the  powers  for  the  construction  of  wharfs  and 

(1)  78  B,  B.  74  (2  Ph.  216). 
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MuNT        warehouses.    It  is  perfectly  clear,  that  nothing  of  the  kind  was  con- 

Thv         templated  by  these  Acts  of  Parliament,  which  not  only  contain  no 

akdChmtkr  ^^^tJ^ori^y  to  employ  the  railway  funds  in  that  navigation,  but, 

Railway      according  to  the  passages  last  read,  seem  totally  to  exclude  any 
Company.  ,        ,7 

such  notion. 

It  turns  out,  that  the  navigation  is  not  only  worse  than  in  former 
times,  but  is  in  a  deteriorating  state;  so  much  so,  that  a  report  has 
been  made  upon  a  Government  Commission,  that  in  time,  it  is 
likely  to  be  choked  up,  unless  effective  means  be  taken  to  prevent 
it.  This  information  was  important  to  the  Company,  whose  pro- 
sperity must  depend,  probably  in  a  material  degree,  on  the  navigation 
of  the  river  Dee  being  kept  in  a  good  state.  It  was,  therefore, 
[  *7  ]  natural  enough  *for  them  to  wish  not  only  that  the  deterioration  of 
the  navigation  should  be  prevented,  but  if  possilile  be  improved. 
I  do  not,  therefore,  in  the  least  doubt,  that  if  there  were  funds 
legally  applicable  to  the  purpose,  it  would  be  very  advantageous  to 
this  Company  to  apply  them  in  improving  the  navigation  of  the 
river  ;  and  if  the  navigation  could  not  be  improved,  or  its  deteriora- 
tion could  not  be  prevented  without  it,  and  there  were  funds 
applicable  for  that  purpose,  I  am  not  at  all  disposed  to  deny,  that 
it  might  be  a  most  profitable  and  useful  application  of  those  funds 
so  to  apply  them. 

But  there  being  no  powers  in  the  Act  of  Parliament  which  extend 
to  this  matter,  the  question  is,  whether  the  Company,  who  have 
those  funds  only  for  the  particular  purpose  prescribed  by  the  Act 
of  Parliament,  have  a  right  to  apply  them  to  any  other  purpose 
whatever  ? 

I  think  it  has  been  absolutely,  and  now  unalterably,  decided  in 
the  Court  of  Chancery,  that  Companies  who  are  possessed  of  funds 
for  objects  which  are  distinctly  defined  by  Act  of  Parliament,  cannot 
be  allowed  to  apply  them  to  any  other  purpose  whatever,  however 
advantageous  or  profitable  that  purpose  may  appear  to  be  to  the 
Company,  or  to  the  individual  members  of  the  Company. 

An  argument  has  been  used,  in  which,  I  confess,  I  cannot  concur. 
It  is  said,  that  the  Company  finds  itself  day  by  day  getting  worse : 
that  if  they  do  not  take  some  means  to  stop  the  mischief,  it  will 
proceed  to  such  an  extent,  that  their  profits  will  be  wholly  cut  off, 
and  that,  therefore,  an  interference,  by  any  desirable  or  proper 
means,  to  prevent  such  a  deterioration  of  the  property,  is  the  same, 
[  *8  ]  in  principle,  as  a  resistance  to  an  active  ^encroachment,  from  which, 
by  law,  the  directors  are  justified  in  defending  the  Company.    It  is 
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said,  that  if  the  Company  are  allowed  to  resist  an  encroachment  on        Munt 
their  property,  they  would,  in  like  manner,  be  permitted  to  take        xhb 
such  measures  as  have  been  here  adopted,  to  prevent  its  deteriora-  ^"^^ester 
tion.    I  do  not  think  there  is  any  analogy  between  the  two  cases.      Railway 
If,  taking  the  law  as  it  stands  and  without  applying  for  any  new 
law,  an  offence  is  committed  or  an  encroachment  is  made  upon  their 
rights  or  property,  the  Company  are  bound,  by  the  principle  of  self- 
defence,  to  take  the  proper  steps  to  resist  it ;  but  taking  steps  to 
make  an  alteration  in  the  law,  merely  on  the  ground  that  it  will  be 
beneficial  to  the  Company,  is  a  very  different  thing.     The  law  as  it 
stands,  ex  concesais,  does  not  allow  the  Company  to  protect  them- 
selves from  this  deterioration,  or,  at  least,  to  protect  themselves 
in  such  a  way  as  would  be  beneficial  to  them;  and  the  argu- 
ment has  been,  that  the  expense  would  be  so  enormous,  that  they 
could  not  do  it  under  the  powers  of  their  present  Act,  that  is,  they 
are  not  allowed  by  law  to  do  it ;  and  because  the  law  in  its  present 
state  does  not  enable  them,  with  their  present  funds,  to  do  it,  the 
directors  are  therefore  to  employ  the  funds  of  the  Company  in  pro- 
curing a  new  law  giving  them  authority  to  do  it.    There  is  really  no 
analogy  whatever  between  the  two  cases. 

I  entirely  concur  in  the  decision  of  the  Vigb-Chanobllor  of 
England,  who,  in  the  case  of  The  CoiyorcUion  of  Norwich,  would 
not  allow  that  to  be  done.  I  take  it  that  you  may  resist  an  encroach- 
ment, but  that  you  must  not  apply  the  funds  of  the  Company  in 
obtaining  a  new  law  on  the  speculation  that  it  may  be  profitable  to 
the  Company  :  I  think  this  sound  law. 

In  this  case  it  is  said,  that  it  is  no  speculation.  Is  it  no  specula- 
tion to  employ  money  in  the  hope  of  procuring  *an  Act  of  Parlia-  [  *a  ] 
ment,  and  which,  if  the  Act  does  not  pass,  will  be  wholly  and 
entirely  thrown  away  ?  It  is  no  doubt  a  mere  speculation.  I  will 
agree,  that  the  object  being  effected,  there  will  be  a  profit  gained, 
on  the  whole,  by  the  monies  laid  out ;  but  suppose  the  directors 
expend  2,000^.  or  8,000^,  and  after  all  that  the  bill  cannot,  or,  for 
any  thing  the  Court  knows  to  the  contrary,  ought  not  to  be  carried 
through ;  or  suppose  it  passes,  but  its  operation  is  limited  to  that 
which  might  have  been  done  without  an  Act  of  Parliament,  or  at 
one  tenth  part  of  the  expense ;  is  this  Court  to  consider,  that  the 
laying  out  2,000i.  or  8,0002.  in  a  hazardous  adventure  of  that  sort 
is  no  speculation  ?    I  certainly  cannot  do  so. 

I  am  clearly  of  opinion  that  this  is  an  application  of  the  funds  of 
the  Railway  Company  which  is  not  authorised  by  their  Act  of 
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Parliament,  and,  therefore,  that  the  Company  and  directors  ought 
to  be  restrained  from  applying  any  further  sums  of  money  in  that  way. 

As  to  the  2,000Z.  I  make  no  order,  because  it  was  taken  out  of  the 
jurisdiction  of  the  Court  before  the  application  was  made:  otherwise 
the  injunction  would  have  applied  to  the  whole. 

I  give  no  costs. 


1851.       BROWNE 

Jan.  IH,  14. 
Feb.  8. 

Molls  Court. 

Lord 

Lanodale, 

M.B. 

[32] 


[•33] 


V.  The  MONMOUTHSHIRE  RAILWAY  aj^d 
CANAL  COMPANY. 

(13  Beav.  32—17  ;  a  0.  20  L.  J.  Ch.  497 ;  15  Jur.  475.) 

The  classes  of  cases  in  which  this  Court  has  been  called  on  to  preirent 
unlawful  acts  by  incorporated  Companies  consist :  1,  of  acts  illegal  as  to  the 
public ;  2,  breaches  of  contract  with  the  subscribers ;  and  3,  acts  iacap- 
able  of  being  rectified  by  the  shareholders  themselves,  in  the  exercise  of 
their  own  powers. 

It  is  necessary  in  such  cases  to  distinguish  between  the  duty  of  the 
governing  body  to  the  public  and  their  duty  to  their  shareholders. 

After  the  expiration  of  the  time  for  completing  a  railway,  which  by  their 
Act  the  Company  were  **  required"  to  make,  a  bill  was  filed  by  a  share- 
holder seeking  to  restrain  the  Company  from  making  any  dividend,  until 
the  whole  of  the  works  had  been  completed.  A  general  demurrer  was 
allowed,  on  the  ground  that  the  non-completion  being  a  public  wrong,  the 
Court  had  not  jurisdiction  to  interfere,  and  that  the  misapplication  of  the 
income  was  the  subject  of  internal  regulation. 

This  Court  does  not  attempt  to  direct  the  performance  of  all  the  duties 
which  the  governing  bodies  of  such  Companies  owe  to  the  shareholders ; 
but,  on  the  contrary,  leaves  to  the  Companies  themselves  the  enforcement 
of  all  the  duties  arising  out  of  matters  which  are  the  subject  of  internal 
management. 

It  cannot  be  safely  said,  that  Companies  ought  not  in  any  case  to  be 
allowed  to  divide  any  profits  or  receive  any  tolls,  until  all  their  works  have 
been  completed. 

This  case  came  on  to  be  argued  on  a  demurrer  to  a  bill,  filed  by 
James  Browne  on  behalf  of  himself  and  all  other  the  shareholders 
of  the  Monmouthshire  Bailway  and  Canal  Company,  and  certain 
persons  named,  and  stated  to  be  the  committee  of  the  Company,  and 
praying,  that  the  Company  might  be  restrained,  by  the  injunction 
of  this  Court,  from  declaring  or  making  any  dividend  to  any  of  the 
shareholders,  until  they  had  completed  the  railway  and  branches  by 
their  Act  of  Parliament  authorised  to  be  made,  and  until  they  had 
improved  their  existing  railways,  and  adapted  them  for  the  con- 
venient passage  of  locomotive  steam-engines  and  other  moving 
power,  necessary  for  the  carriage  of  passengers,  animals  and  goods, 
which  might  be  conveyed  by  the  railway,  and  which  they  might  be 
required  to  carry  thereon,  and  *until  they  had  provided  such 
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carriages,  locomotive  steam-engines  and  other  moving  power  as      Browne 
aforesaid,  for  the  accommodation  and  convenience  of  the  public,  and     the  Mon- 
until  all  necessary  facilities  had  been  afforded  by  the  Company,  as  "^^^^^^  J" 
well  for  conveying  passengers,  animals  and  goods  along  the  rail-    and  canal 
ways,  as  for  taking  passengers,  animals  and  goods  to  and  from  the 
same. 

The  case  made  by  the  bill,  so  far  as  it  seems  necessary  to  state  it 
on  this  occasion,  was,  that  by  an  Act  of  Parliament  passed  in  the 
year  1792  (i),  the  Company  of  Proprietors  of  the  Monmouthshire 
Canal  Navigation  was  incorporated  and  empowered,  in  the  manner 
therein  mentioned,  to  make  certain  canals  and  rail  or  waggon- ways 
and  roads :  That  by  another  Act  of  Parliament,  made  in  the  year 
1797  (2),  the  Monmouthshire  Canal  Navigation  was  extended,  and 
the  former  Act  explained  and  amended.  And  that  by  another  Act 
of  Parliament,  made  in  the  year  1802  (s),  the  proprietors  of  the 
Monmouthshire  Navigation  were  empowered  to  make  certain  rail- 
ways, to  communicate  with  the  Monmouthshire  Canal  Navigation, 
and  to  raise  money  to  complete  their  undertaking,  and  the  former 
Acts  were  explained  and  amended. 

On  the  8lBt  day  of  July,  1845,  an  Act  (4),  intituled  "An  Act  to 
authorise  the  Company  of  Proprietors  of  the  Monmouthshire  Canal 
Navigation  to  make  a  railway  from  Newport  to  Ponty  Pool ;  and  to 
enlarge  the  powers  of  the  several  Acts  relating  to  the  said 
Company,"  received  the  Royal  assent,  and  thereby  it  was  recited, 
that  the  Company  had  made  and  maintained  the  canal  in  the  first 
Act  mentioned,  and  the  extension  thereof  in  the  second  Act 
mentioned,  and  the  railroads  or  tramroads  *in  the  first  and  third  [  *84  j 
Acts  mentioned ;  and  that  the  making  of  a  railway  from  Newport  to 
Ponty  Pool,  with  the  branches  therefrom,  which  were  after 
mentioned,  would  be  of  great  public  advantage,  and  the  Company 
were  willing  to  make  and  maintain  the  same,  if  empowered  so  to 
do,  and  that  it  would  also  be  of  great  public  advantage,  if  the 
Company  were  empowered  to  improve  their  existing  railways,  and 
to  become  carriers  of  passengers,  animals,  and  goods  along  their 
canals  and  railways ;  and  it  was  enacted,  that  the  Lands  Clauses 
Consolidation  Act  of  1845,  and  the  Railways  Clauses  Consolidation 
Act  of  1845,  should,  subject  as  therein  mentioned,  be  incorporated 
with  that  Act,  and  that  the  powers  contained  in  the  former  Acts 
relating  to  the  Company  should  extend  to  and  operate  with  that 

(1)  32  Geo.  III.  c.  cii.  (3)  42  Geo.  m.  c.  cxv. 

(2)  37  Geo.  m.  c.  c.  (4)  8  &  9  Vict,  c  clxix. 
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Bhowkk  Act.     And  by  the  same  Act,  after  empowering  the  Company  to 

The  MoN-  raise  119,100Z.  in  shares,  and  to  make  and  enforce  the  payment  of 

^  RA™  A^  calls,  and  to  borrow  120,000i.  on  mortgages  or  bonds,  and  for  the 

AXD  Canal  transaction  of  business  by  a  committee,  and  for  keeping  accounts, 

COMPAKT 

and  exhibiting  balance  sheets,  and  preparing  a  scheme,  showing  the 
profits  (if  any)  and  apportioning  the  same,  or  so  much  thereof  as 
the  committee  might  consider  applicable   to  the  purposes  of  a 
dividend,  and  making  various  other  regulations  to  be  observed  by 
the  Company,  power  was  given  to  make  the  railway,  consisting  of 
the  main  line  and  branches  therein  particularly  described ;  and  it 
was  enacted  (i)  that  the  powers  of  the  Company,  for  the  compulsoiy 
purchase  of  lands,  should  not  be  exercised  after  the  expiration  of 
three  years    from  the  passing  of  the  Act  {ue.  not  after  the  81st 
July,  1848).    And  (2)  that  the  railway  should  be  completed  within 
three  years  &om  the  passing  of  the  Act  (ue.  before  the  81st  July, 
1848) ;  and,  on  the  expiration  of  such  period,  the  powers  granted 
[•35]       to  the  *Company  for  making  the  railway  or  otherwise  in  relation 
thereto,  should  cease  to  be  exercised,  except  as  to  so  much  as  should 
then  be  completed.     The  Company  were  then  authorised  to  demand 
such  tolls  as  therein  mentioned,  for  the  use  of  the  railway.    And  it 
was  enacted,  that  they  should,  and  they  were  thereby  required, 
within  three  years  after  the  passing  of  the  Act,  to  improve  their 
existing  railways,  whenever  that  might  be  necessary,  to  adapt  them 
for  the  convenient  passage  of  locomotive  steam  engines,  for  the 
carriage  of  goods  and  merchandise  at  reasonable  rates  of  speed  and 
to  provide  and  maintain  such  and  so  many  carriages  and  locomotive 
steam  engines  and  other  moving  power,  as  might  be  necessary  for 
the  carriage  of  passengers,  animals,  and  goods  which  might  be  con- 
veyed to  their  railways,  and  which  they  might  be  required  to  carry 
thereon.    And  it  was  enacted,  that  the  Company  should,  and  they 
were  required,  to  carry,  as  common  carriers  for  hire,  on  their 
existing  railways,  within  three  years  after  the  passing  of  the  Act, 
and  also  on  the  railway  (thereby  authorised),  when  and  so  soon  as 
the  same  should  be  open  for  traffic,  by  means  of  locomotive  steam 
engines  or  other  moving  power,  in  their  own  carriages  and  in  the 
carriages  of  other  persons,  all  passengers,  animals,  and  goods  which 
might  be  brought  to  their  railway  and  which  they  might  be  required 
to  convey  thereon. 

It  appeared,  by  the  provisions  of  this  Act,  that  at  the  end  of 
three  years  from  the  passing  of  the  Act,  the  compulsory  power  to 
(1)  Sect  100.  (2)  Sect  102. 
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purchase  land  was  to  cease  (i),  the  railway  was  to  be  completed  (2),      Bbowmb 

and  the  Company  were  to  carry  as  common  carriers  for  hire,  on     thb  iioN- 

their  existing  railways,  passengers,  animals,  and  goods  (3).  ^Ba^l^^y^ 

In  the  year  1848,  an  Act  of  Parliament  was  passed  (4),  whereby    ^?J^  Canal 

Com  p  AMY* 
the  name  of  the  Company  was  changed ;  and  it  was  enacted,  that        ^  ^g  1 

the  Company,  instead  of  being  called  the  Company  of  Proprietors 

of  the  Monmouthshire   Canal  Navigation,  should  be  called  the 

Monmouthshire  Bailway  and  Canal  Company.     And  it  was  thereby 

enacted,   that  the  powers  of  the   Company   for  the  compulsory 

purchase  of  lands  might,  as  to  certain  scheduled  lands,  be  exercised 

for  the  term  of  two  years  from  the  passing  of  that  Act  (i.e.  until 

the  14th  August,  1850) ;    and  that  the  term,  by  the  former  Act 

limited   for  tbe  improvement  of   the    existing    railways    of    the 

Company,   when  necessary   to  adapt  them    for    the    convenient 

passage  of  locomotive  steam  engines  at  reasonable  rates  of  speed, 

should  be  extended  until  the  14th  day  of  August,  1849,  and  that 

the  term  limited  for  the  completion  of  the  Newport  and  Ponty  Pool 

Bailway,   and  of   the  works   by  the  recited  Act  authorised  and 

required,  should  be  extended  and  enlarged  for  the  term  of  two 

years  from  the  passing  of  the  Act ;  and  that  the  powers  granted  by 

the  Act  for  those  purposes,  respectively,  might  be  exercised  during 

Buch  extended  periods. 

This  bill,  which  was  filed  on  the  9th  of  November  last,  alleged : 

1.  That  the  Company  had  neglected  to  complete  the  Newport  and 
Ponty  Pool  Bailway :  that  they  had  discontinued  all  their  works 
for  the  construction  thereof,  and  refused  to  take  any  steps  for 
resuming  their  operations  thereon,  and  that  no  part  thereof  was,  at 
the  expiration  of  the  extended  period  of  two  years,  or  was  now, 
completed,  or  opened  for  the  conveyance  of  passengers  or  goods. 

2.  That  a  part  of  the  railways  of  the  Company  existing   at  the        [  37  ] 
time  when  the  last  Act  passed  (viz.  the  Blaenavon  Bailway),  which 

it  was  necessary  to  improve  in  order  to  adapt  it  for  the  convenient 
passage  of  locomotive  steam  engines,  for  the  carriage  of  goods  and 
merchandise,  at  reasonable  rates  of  speed,  was  not,  at  the  expiration 
of  the  extended  period  (viz.  the  14th  August,  1849),  and  had  not 
yet  been  improved  and  adapted,  but  still  remained  and  was  unfit 
for  such  convenient  passage  of  locomotive  steam  engines. 

S.  That  no  carriages  or  locomotive  steam  engines  or  other  motive 
power  had  been  provided,  nor  had  any  other  measures  been  adopted 

(1)  Sect  100.  (3)  Sect.  128. 

(2)  Sect.  102.  (4)  11  &  12  Vict.  0.  oxx. 
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Browkb     by  the  Company,  for  the  carriage  of  passengers,  animals,  or  goods 
The  Mon-     thereon. 
"'ra^wTy  "       ^'  ^^**  ^^®  Company  never  had  discharged,  and  did  not  discharge, 
AND  Canal    the  oflSce  of  common  carrier  on  the  Blaenavon  Eailway. 

The  bill  alleged,  that  the  Company  possessed  the  necessary 
powers  to  complete  their  works,  and  that  they  assigned  no  reason 
(except  their  want  of  funds)  for  not  doing  what  was  required.  But 
they  alleged  tlieir  want  of  funds,  and  their  inability  to  raise  money 
for  the  purpose,  as  the  reason  for  their  neglect  to  comply  with  the 
exigencies  of  their  Acts  of  Parliament,  in  respect  of  the  several 
matters  complained  of.  And  it  was  alleged,  that  in  this  state  of 
things,  thej  had  received  a  considerable  income  from  the  employ- 
ment of  their  canals  and  some  parts  of  their  roads;  and  that 
instead  of  applying  such  income,  as  part  of  their  property,  in 
completing  their  works,  according  to  their  engagement  and  in  perform- 
ance of  their  duty  under  their  Acts  of  Parliament,  they  had  (notwith- 
standing the  liability  under  which  their  default  had  placed  them) 
[  *38  ]  considered  and  ^claimed  to  be  entitled  to  consider  so  much  of  their 
income  as  they  thought  proper  as  profit,  and  they  had,  accordingly, 
divided,  and  claimed  to  be  entitled  to  divide,  the  same  as  profit 
among  the  shareholders.  As  to  the  past  dividends,  it  was  alleged 
for  them,  that  since  1845,  they  had  gone  on  making  dividends,  not 
anticipating  any  difficulty  in  raising  capital ;  but  the  difficulty 
having  occurred,  they  were,  nevertheless,  proceeding  to  declare 
dividends.  And  it  being  alleged,  that  they  had  no  funds  and  no 
prospect  of  obtaining  funds  available  for  the  works  and  improvements 
which  it  was  their  duty  to  make,  except  the  funds  out  of  which  they 
were  about  to  declare  a  dividend,  and  that  their  obligation  to  make 
such  works  and  improvements  was  an  existing  liability,  which  ought 
to  be  discharged  before  any  profits  were  declared  or  divided,  this  bill 
was  filed  for  an  injunction  to  restrain  them  from  doing  so. 

The  defendants  demurred  for  want  of  equity,  and  the  demurrer 
now  came  on  for  argument. 

Mr,  R.  Palmer  and  Mr,  Campbell  in  support  of  the  demurrer : 

This  case  is  not  Uke  that  of  Carlisle  v.  The  South  Eastern  RaU- 
way  Company  (i),  where,  by  the  Act  of  Parliament,  the  Company 
were  prohibited  dividing  profits,  until  the  branch  railway  had  been 
completed.  Here,  the  Act  contemplated  the  application  of  capital 
only  towards  the  completion,  and  left  the  decision  as  to  dividends 

(1)  See  post,  p.  497, 
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on  tbe  subscribed  capital  to  the  discretion  of  the  Company.    It  is  a      Browkb 
matter  of  internal  management  to  be  determined  by  the  exercise     the  mon- 
of   the    judgment    and  discretion  of  the   general    body  and    the  "  r^il^at" 
committee,  and  a  *matter  which  cannot  be  administered  in  this    and  Canal 
Court  (i).     If  this  demurrer  be  overruled,  the  result  will  be  that  no       r  *89  i 
dividends  can  be  paid  by  any  public  Company,  until  they  have 
completed  the  whole  of  their  works,  or  have  in  hand  a  fund  suffi- 
cient for  its  completion. 

2.  The  act  complained  of  is  one  affecting  the  public  generally, 
a  public  injury,  for  which  perhaps  a  remedy  might  be  found  by 
mandamus,  but  which  this  Court  has  no  jurisdiction  to  meddle  with, 
for  if  it  will  neither  decree  the  rebuilding  or  the  repairing  of  a  house, 
a  fortiori,  it  will  not  direct  the  completion  of  a  work  of  the  magni- 
tude of  a  line  of  railway :  Heathcote  v.  The  North  Staffordshire 
Railway  Company  (2).  Besides,  if  the  compulsory  powers  have 
ceased,  it  is  no  longer  possible  to  complete  it.  The  alleged  public 
wrong  should,  if  at  all,  be  remedied  at  the  suit  of  the  Attorney^ 
General,  and  not  of  a  shareholder. 

Mr.  Turner  and  Mr.  W.  M.  James,  contra,  in  support  of  the 
bill: 

The  Acts  of  Parliament  constitute  the  contract  between  the 
Company  and  the  public,  and  it  imposes  on  the  Company  the  duty 
and  obligation  of  completing  the  whole  undertaking,  which  was  the 
price  on  which  the  special  Parliamentary  powers  and  the  right  of 
receiving  tolls  were  given  them.  They  must  perform  the  condition 
which  accompanied  the  grant ;  as  in  the  case  of  a  legacy  upon 
condition,  a  party  accepting  it  cannot  afterwards  renounce  it,  for 
the  purpose  of  relieving  himself  from  the  burthen :  Attorney^ 
General  v.  *  Christ's  Hospital  (8).  Here  the  Act  of  Parliament  is  [  •40  ] 
imperative,  for  it ''  requires  *'  the  Company  to  improve  the  old  rail- 
ways, and  to  become  common  carriers.  By  the  terms  of  these  Acts 
a  division  of  profits  before  the  completion  is  unauthorised.  The 
time  for  the  completion  has  elapsed,  and  this  obligation,  which 
remains  unsatisfied,  must,  like  the  other  debts  and  obligations  of 
the  Company,  be  brought  into  the  account  and  discharged,  before 
any  profit  can  properly  be  said  to  have  been  made ;  and  whilst 
there  are  no  profits,  there  ought  to  be  no  diminution  of  the  capital  by  a 

(I)  FiM  T.  HarMtle,  62  B.  B.  185  (2  Ph.  740). 
(2  Hare,  461);  Masley  y.  AUton,  65  (2)  86  R.  B.  25  (2  Mac.  &  G.  100). 

B.  B.  520  (1  Ph.  790);  Lord  v.  The         (3)  32  B.  R  302  (1  Buss.  &  My.  626). 
Capper  Miners  Company,  78  B.  B.  270 
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Brownk      distribution  of  dividends.    Salomons  v.  Laing  (i)  shows  the  obhga- 

ThbMon-     ^ion  of  a  Company  to  apply  all  its  fands  towards  the  purposes 

MouTHSHiRB   directed ;  it  was  there  held,  that  "  a  Railway  Company  is  bound  to 

AND  Canal    apply  all  its  monies  and  property  for  the  purposes  directed  and 

provided  for  by  the  Act  of  Parliament,  and  not  for  any  other  purpose 

whatever:   that   any  application  of  or  dealing  with  the  capital, 

funds,  or  money  in  any  manner  not  distinctly  authorised  by  (he 

Act  is  illegal ;  and  that  where  directors  for  purposes  not  authorised 

by  the  Act,  or  proceeding  to  involve  the  Company  or  shareholders 

in  liabilities  to  which  they  never  consented,  relief  may  and  ought 

to  be  given  in  this  Court." 

2.  This  is  not  a  matter  of  internal  management :  for,  applying 
the  usual  test,  the  act  complained  of  is  such  that  it  could  not  be 
rendered  valid  as  against  a  single  dissentient  shareholder.  It  is  a 
breach  of  trust  to  divide  capital  as  profit  against  the  will  of  one 
partner ;  and  every  one  who  might  receive  it  would  do  so  with 
notice  of  the  breach  of  trust,  and  as  implicated  therein  would  be 
responsible.  The  managing  body  have  no  right  to  commit  a  public 
[  •^i  ]  wrong,  and,  as  was  said  in  Cohen  v.  *  Wilkinson  (2),  involve  the 
shareholders  in  the  consequence. 

Mr.  R.  Palmer,  in  reply. 

The  Master  of  the  Bolls  reserved  his  judgment. 

Feh.s.       The  Master  of  the  Bolls: 

Under  the  Act  of  Parliament  (3)  which  received  the  Boyal  assent 
on  the  14th  of  August,  1848,  it  was  the  duty  of  the  Company,  on  or 
before  the  14th  day  of  August,  1849,  to  improve  their  existing  rail- 
ways, wherever  it  might  be  necessary,  to  adapt  them  for  the  con- 
venient passage  of  locomotive  steam  engines  at  reasonable  rates  of 
speed  ;  and  they  ought,  on  or  before  the  14th  August,  1850,  to  have 
completed  the  Newport  and  Fonty  Pool  Bailway,  and  the  works 
authorised  and  required  by  the  former  Act. 
This  bill,  which  was  filed  on  the  9th  of  November  last,  alleged : 
1.  That  the  Company  have  neglected  to  complete  the  Newport 
and  Ponty  Pool  Bailway;  that  they  have  discontinued  all  their 
works  for  the  construction  thereof,  and  refuse  to  take  any  steps  for 
resuming  their  operations  thereon,  and  that  no  part  thereof  was,  at 

(!)  85  B.  B.  107  (12  Beav.  339).  (3)  11  ft  12  Vict,  a  cxx. 

(2)  85  B.  B.  p.  53  (12  Beav.  137). 
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the  expiration  of  the  extended  period  of  two  years,  or  is  now,  com-      Bbownr 
pleted  or  opened  for  the  conveyance  of  passengers  or  goods.  Thb  Mon- 


mouthshire 


2.  That  a  part  of  the  railways  of  the  Company  existing  at  the  kaiiIway 
time  when  the  last  Act  passed  (viz.  the  Blaenavon  Railway),  which  ^^^  Canal 
it  was  necessary  to  improve,  in  order  to  adapt  it  for  the  convenient  [  42  ] 
passage  of  locomotive  steam  engines  for  the  carriage  of  goods  and 
merchandise,  at  reasonable  rates  of  speed,  was  not,  at  the  expiration 
of  the  extended  period  (viz.  the  14th  of  August,  1849),  and  has  not 
yet  been,  improved  and  adapted,  but  still  remains  and  is  unfit  for 
such  convenient  passage  of  locomotive  steam  engines. 

8.  That  no  carriages  or  locomotive  steam  engines  or  other  motive 
power  have  been  provided ;  nor  have  any  other  measures  been 
adopted  by  the  Company  for  the  carriage  of  passengers,  animals,  or 
goods  thereon. 

4.  That  the  Company  never  have  discharged,  and  do  not  dis- 
charge, the  office  of  common  carrier  on  the  Blaenavon  Railway. 

If  these  allegations  be  true,  and,  on  tliis  occasion,  they  must  be 
taken  to  be  so,  it  is  plain  that  the  Company  have  not  obeyed  the 
Act  of  Parliament,  and  have  not  performed  the  duty,  in  consideration 
of  which  the  powers  which  were  conferred  upon  them  were  given : 
they  are  in  default. 

The  defendants  have  demurred  for  want  of  equity ;  and  the  real 
question  upon  which  the  decision  of  the  Court  is  required,  appears 
to  me  to  be  very  properly  raised  on  such  a  demurrer. 

Certain  formal  and  technical  causes  of  demurrer  are  also  stated. 
As  the  facts  and  circumstances  of  this  case  do  not,  in  my  opinion, 
require  me  to  decide  upon  those  formal  and  technical  objections,  I 
may  be  allowed  *to  observe,  without  any  direct  reference  to  this  [  *43  ] 
case,  that  such  demurrers  are  quite  proper  to  be  filed  in  cases  where 
they  are  required  to  secure  due  attention  to  all  interests  involved  in 
the  decision;  yet  that  merely  formal  and  technical  causes  of 
demurrer  seem  to  me  to  be  too  commonly  assigned  in  the  cases 
affecting  Railway  Companies  and  joint  stock  Companies,  on  the 
apparent  ground,  that  if  they  do  no  good,  they  are  not  likely  to  do 
much  harm,  and  may  possibly  increase  the  expense  and  tend  to  the 
embarrassment  of  the  plaintiff,  and  create  delay,  which  may  be  of 
some  convenience  to  the  defendant.  It  seems  not  to  be  sufficiently 
considered,  that  a  character  for  fairness  and  a  willingness  to  meet 
objections  and  facilitate  the  settlement  of  disputed  questions,  on  fit 
occasions,  would  contribute  much  more  to  the  honour  and  credit  of 
the  Companies  and  their  agents,  than  a  character  for  skill  and 
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Bbowmb  adroitness  in  baffling  investigation  by  unnecessary  litigation  and 

The  Mon-  delay. 
^'bjjlwat  "       ^^^  ^^®  purpose  of  considering  the  demurrer  for  want  of  equity, 

AND  Canal  the  material  facts  are :  That  the  time  appointed  for  the  completion 

COMPANT.  ^ 

of  the  works  has  elapsed,  and  the  works  are  not  performed :  that 
nothing  impedes  the  completion  of  the  works  but  want  of  money : 
that  capital  cannot  at  this  time  be  raised,  either  by  calls  or  loans : 
that  they  have  monies  arising  from  income  which  ought  to  be 
applied  in  satisfaction  of  their  liabilities,  and  that  the  obligation  to 
complete  their  works  is  a  liability. 

The  argument  for  the  defendants  is,  that  these  Acts  do  not  require 
any  such  application  of  income,  but  clearly  treat  capital  as  the  fund 
by  means  of  which  the  works  are  to  be  executed;  and  that  the 
capital  is  to  be  raised  by  shares  and  by  money  borrowed  on  mortgage 
[  *44  ]  *or  bond.  That  the  Company  not  having  raised  all  their  capital,  and 
being  in  a  difficulty,  which  may  be  only  temporary,  in  enforcing  calls 
or  borrowing  on  mortgage  or  bond,  have  a  discretion  as  to  the  appli- 
cation or  appropriation  of  their  income,  and  that  this  discretion  is^not 
to  be  restricted  or  limited  any  otherwise  than  by  express  enactment 

The  plaintiff,  on  the  other  hand,  alleges,  that  Companies,  deriving 
their  extraordinary  powers  from  Parliament,  are  considered  and 
ought  to  be  treated  as  having  contracted  with  the  public  to  perform 
the  works,  and  ought  not  to  be  allowed  to  divide  any  profits  without 
completing  the  works,  and,  having  undertaken  the  execution  of  the 
works  within  a  certain  time,  are  not,  after  the  lapse  of  that  time,  to  be 
justified  in  dividing  any  profits  arising  from  their  incomplete  works, 
leaving  the  rest  undone,  either  altogether,  or  for  so  long  a  time,  as 
may  suit  their  own  convenience,  or  till  a  favourable  opportunity 
may  arise  of  raising  money  by  shares  or  loans,  for  the  completion 
of  the  works,  at  a  time  advantageous  to  themselves.  That  the 
expense  of  completing  the  works  is  the  amount  of  a  debt  owing  by 
the  Company,  and  ought  to  be  taken  into  account  in  making  up 
their  balance  sheet,  it  being  unjustifiable  to  compute  profit,  without 
taking  debts  into  account. 

Having  given  my  best  attention  to  the  case,  and  thinking  it  of 
very  great  importance  and  some  difficulty,  I  am,  on  the  whole,  of 
opinion,  that  this  bill  cannot  be  sustained. 

The  jurisdiction  of  this  Court  has,  in  several  cases,  been  very 

usefully  applied,  in  preventing  or  checking  the  erroneous  conduct 

of  corporations  created  by  Act  of  Parliament  for  public  purposes ; 

[  U6  ]       but  it  is  not  settled  to  *what  extent,  or  subject  to  what  particular 
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limitations,  the  jurisdiction  ought  to  be  exercised;  and,  unless      Bbownb 
Parliament  should  think  fit  to  lay  down  rules  for  the  guidance  of     ths^mow- 
the  Court,  litigation  must  take  place.     The  class  of  cases  in  which  mouthshirk 
the  Court  has  often  been  called  on  to  interfere  are  those  which  arise   ^^^  canal 
out  of  a  combination  of :  1.  Acts  in  themselves  illegal,  considered 
as  breaches  of  contract  with  the  public  ,*  2.  Acts  which  are  breaches 
of  contract,  express  or  implied,  with  the  subscribers  to  the  under- 
taking ;  and  8.  Acts  erroneous  or  breaches  of  contract,  incapable  of 
being  rectified  by  the  shareholders  themselves,  in  the  exercise  of 
their  own  powers. 

In  almost  all  cases,  it  is  necessary  to  distinguish  two  things, 
which,  although  they  often  are,  and  always  ought  to  be,  concurrent, 
are  in  themselves  distinct,  and  are  very  apt  to  be  confounded. 
There  is  the  duty  of  the  committee,  directors  or  governing  body, 
to  the  public,  and  their  duty  to  the  shareholders,  whom  they 
represent. 

In  this  case,  the  duty  of  the  committee  to  the  public  made  it 
imperative  upon  them  to  complete  their  works  in  a  limited  time ;  and 
to  let  the  works  remain  unfinished  after  the  expiration  of  the  time, 
is  a  violation  of  their  duty  to  the  public,  and  a  violation  which,  if 
permitted,  would  enable  the  Company  to  do  that  which  this  Court 
has  repeatedly  exercised  its  jurisdiction  and  power  to  prevent.  If 
they  are  allowed  to  neglect  the  completion  of  their  works  till  after 
the  expiration  of  the  time,  and  then  to  make  profit  of  so  much  as 
they  had  done,  and  to  abandon  the  rest,  it  would  seem,  that  the 
means  might,  at  any  time,  be  found,  to  abandon  any  part  of  their 
works,  at  their  own  pleasure,  and  thus  might  extensive  fraud  be 
committed  upon  shareholders,  who  had  subscribed  for  the  whole 
works.  Such  permitted  violation  of  a  daty  to  the  public  would 
show  a  most  unfortunate  *state  of  the  law,  and  be,  in  my  opinion,  a  L*^^] 
great  injury  to  the  public ;  but,  regarding  this  as  a  public  wrong,  or 
as  a  violation  of  duty  to  the  public,  it  does  not  appear  to  me  that 
this  Court  has  jurisdiction  to  interfere.  The  case  does  not  come 
within  any  decided  case,  or  within  the  principle  of  the  cases,  in 
which  the  Court  has  interfered  to  prevent  the  application  of  funds 
subscribed  for  a  whole  purpose,  to  the  completion  of  a  part  of  it 
only. 

Nor  can  it,  I  think,  be  safely  said,  that  joint  stock  Companies 
ought  in  no  case  whatever  to  be  allowed  to  divide  any  profits,  or 
receive  any  tolls,  till  all  their  works  have  been  completed.  If 
Parliament  so  enacted,  it  would  probably  be  much  better  for  the 
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Bbowkb      public,  and  also  for  the  Companies  or  shareholders  themselves.  But 
Thb^Moh-     i^  ^^  plain,  that  the  affairs  of  a  Company  might  be  in  such  a  state, 

MouTHSHiBB   ^jjij  qjjq}^  probability  of  being,  at  any  time,  able  to  raise  all  the 

Railway 
AND  Cakal    capital  required  for  the  completion  of  their  works,  that  there  would 

OOMPANT 

be  no  risk  whatever  in  dividing  some  interim  profits.  But  so  far  as 
the  public  interest  is  concerned,  I  do  not  think  that  this  Court  has 
jurisdiction  to  interfere  on  such  a  bill  as  this. 

As  to  the  duties  which  the  governing  body  of  such  a  Company 
owe  to  their  constituents,  the  shareholders,  this  Court  does  not 
attempt  to  direct  the  performance  of  all  such  duties,  but,  on  the 
contrary,  leaves  to  the  Companies  themselves  the  enforcement  of  all 
the  duties  arising  out  of  matters  which  are  the  subject  of  internal 
regulation.  It  seems  very  improper  and  very  imprudent  to  treat  as 
profit  any  part  of  their  funds  or  income,  at  a  time  when  they  are 
without  the  pecuniary  means  of  performing  the  works  which  they 
[  •i?  ]  are  bound  *to  perform,  in  discharge  of  their  duty  to  the  public.  The 
committee,  with  the  sanction  of  the  shareholders,  are  proceeding  in 
a  manner  which  (being  attended  with  a  constant  breach  of  public 
duty)  may  result  in  the  most  serious  injury  to  the  shareholders,  in 
the  same  manner  that  any  bad  management  injures  those  whose 
interests  are  affected  by  it ;  but  they  do  it  for  themselves,  and  must 
suffer  the  consequences. 

I  think,  therefore,  that  the  demurrer  for  want  of  equity  must  be 
allowed.  It  appears  to  me,  first,  that  this  Court  has  not  jurisdiction 
to  interfere  on  the  mere  ground  that  the  defendants  are  acting  in 
violation  of  their  duty  to  the  public  (l),  and,  secondly,  that  the  mis- 
application of  the  income  is  the  subject  of  internal  regulation. 


1861. 

Jan.  16, 17. 

Feb.  8. 

Rolls  Court. 

Lord 

Lanodale, 

M.IL 

[48] 


STEVENS    V.   The    SOUTH  DEVON    EAILWAY 
COMPANY  (2). 

(13  Beay.  48—59 ;  S.  0.  17  L.  T.  46.) 

In  a  Bailway  Company  there  were  two  classes  of  shareholders.  A  general 
meeting  authorised  the  directors  to  apply  to  Parliament  for  an  Act,  which 
would  very  materially  alter  the  existing  rights  and  interests  of  the  two 
classes  inter  ae :  Held,  that  such  an  application  was  not  a  hreach  of  trust 
or  duty,  and  that  to  hold  otherwise  would  be  applying  too  strictly  to  a 
Bailway  Company  the  principles  admitted  to  be   applicable  to  private 


(1)  See  T?ie  Skinners  Company  y.  The 
Irish  Society,  64  B.  B.  166, 175  (7  Beav. 
593,  and  on  appeal  12  CL  &  Fin.  425}. 


(2)  In  re  London,  Chatham  and 
Dotfer  Baihoay  Ad,  Ex  parte  Hariridge 
(1869)  L.  B.  5  Ch.  671,  20  L.  T.  718, 
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partnerships,  resting  on  private  contracts  unconnected  with  public  duties 
and  interests,  and  capable  of  dissolution. 

Upon  the  application  of  a  shareholder  of  one  of  such  two  classes,  for  an 
injunction  to  restrain  the  application  to  Parliament,  and  the  use  of  the 
corporate  seal  and  the  application  of  the  corporate  funds  for  that  purpose, 
the  Court  refused  to  restrain  the  application  to  Parliament,  or  the  use  of 
the  corporate  seal  for  that  purpose,  but  restrained  the  application  of  the 
funds  and  monies  of  the  Company  towards  the  payment  of  the  costs. 

This  was  a  motion,  made  on  behalf  of  the  plaintiff,  for  an  injunc- 
tion to  restrain  the  defendants  from  using  or  applying  the  funds, 
monies,  or  credit  of  the  Company,  in,  for,  or  towards  the  payment 
of  the  costs,  charges,  and  expenses,  of  or  incidental  or  preparatory 
to  the  introduction  into  and  prosecution  in  Parliament,  of  two  bills 
mentioned  in  the  plaintiff's  bill  of  complaint,  or  either  of  them,  or 
any  other  bill  for  the  like  purpose ;  and  also  from  introducing  or 
soliciting  the  said  two  bills,  or  any  other  bill  for  the  like  purposes, 
or  using  the  name  or  seal  of  the  Company  for  the  introduction  or 
soliciting  of  such  bills,  or  either  of  them. 

The  South  Devon  Railway  Company  was  incorporated  by  an  Act 
of  Parliament,  to  which  the  Boyal  assent  was  given  on  the  4th  day 
of  July,  1844,  and  by  which  it  was  provided,  that  the  sum  of 
1,100,000{.  should  be  the  capital  of  the  Company,  and  that  the  same 
should  be  divided  into  22,000  shares,  each  of  the  amount  of  50Z.,  and 
every  person  subscribing  501.  to  the  capital  was  to  be  deemed  a  share- 
holder of  the  Company,  and  to  have  one  share  therein  allotted  to 
him.  And  after  the  whole  of  the  sum  of  1,100,000Z.  should  have 
^been  subscribed  for,  and  one  half  thereof  actually  paid  up,  the 
Company  was  empowered  to  borrow,  on  mortgage  or  bond,  such 
snm  of  money  as  should,  from  time  to  time,  be  authorised  to  be 
borrowed,  by  order  of  a  general  meeting,  not  exceeding  in  the  whole 
866,8001. 

By  a  resolution  of  the  Company  entered  into  in  August,  1844,  it 
was  resolved,  that  the  Directors  should  take  measures  to  reduce  the 
amount  of  the  capital  from  1,100,OOOZ.  to  1,000,000L  ;  and  conse- 
quently, 2,000  of  the  shares  which  they  were  authorised  to  issue 
were  not  issued. 

By  an  Act  of  Parliament,  which  received  the  Royal  assent  on  the 
28th  of  August,  1846,  the  Company  was  authorised  to  raise,  by 
creating  new  shares  or  stock,  a  further  sum,  not  exceeding  500,000{., 
with  a  proviso,  that  the  new  shares  so  to  be  created  should  be  of 
such  nominal  amount,  and  entitled  to  such  privileges  as  the 
Company  might  determine. 

At  an  extraordinary  meeting  of  the  shareholders,  held  on  the  9th 
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day  of  January,  1847,  the  directors  were  authorised  to  raise  the 
additional  capital  of  600,000{.,  in  such  manner  as  they  might  deem 
expedient,  and  for  the  interest  of  the  Company.  On  the  19th  of 
January,  1847,  in  pursuance  of  that  authority,  the  directors  resolved, 
that  the  sum  of  500,000{.  should  be  raised  by  the  creation  of  half 
shares  of  25Z.  on  the  16th  of  March,  1847 ;  that  6  per  cent,  per 
annum  should  be  guaranteed,  until  the  16th  of  l^farch,  1857,  upon 
all  calls  duly  paid,  and  upon  all  sums  received,  in  anticipation  of 
calls,  by  authority  of  the  board  of  directors,  in  respect  of  such  half 
shares ;  and  that  the  guarantee  *should  not  exclude  the  shareholder 
from  participating  in  any  higher  rate  of  dividend,  for  the  time  being 
payable  on  the  whole  shares. 

In  pursuance,  and  upon  the  terms  of  those  resolutions,  the 
directors,  on  the  15th  of  March,  1847,  issued  20,000  half  shares  of 
251.  each. 

Under  these  circumstances,  there  were  two  classes  of  share- 
holders, viz.  the  holders  of  original  or  601.  shares,  and  the  holders 
of  the  261.  or  half  shares. 

The  plaintiff  belonged  to  the  first  class  :  he  was  the  holder  of  or 
interested  in  a  great  many  original  shares,  and  had  paid  about 
70,000Z.  for  calls  thereon  :  he  was  not  the  holder  of  any  26L  or  half 
shares. 

It  was  said,  that  the  Company  had  borrowed  all  the  money  they 
were  entitled  to  raise  on  mortgage  or  bond,  and  that  the  railway 
had  been  completed  and  opened  for  traffic  from  Exeter  to  Plymouth, 
a  distance  of  fifty-seven  miles,  and  was  yielding  a  considerable 
yearly  revenue ;  but  that  no  dividend  had  yet  been  declared  upon 
either  the  whole  shares  or  the  half  shares. 

In  this  state  of  things,  differences  had  arisen  between  the  share- 
holders of  the  different  classes,  as  to  the  true  meaning  and  effect  of 
the  resolution  of  the  19th  of  January,  1847.  The  plaintiff,  who  was 
interested  only  in  the  whole  shares,  alleged  that  the  directors  were 
largely  interested  in  the  half  shares,  and  that,  although  the  holders 
of  the  half  shares  were  entitled  to  such  and  only  to  such  privileges 
as  were  given  to  them  by  the  resolution  of  the  19th  of  January, 
1847,  yet  the  directors,  in  the  year  1850,  caused  to  be  introduced 
into  Parliament  a  bill,  purporting  to  empower  the  Company  *to 
create  and  issue  new  shares  to  an  amount  not  exceeding  625,000^, 
to  bear  interest  in  perpetuity,  at  any  rate  not  exceeding  6  per  oent. 
per  annum ;  and  the  plaintiff,  apprehending  that  the  effect  of  such 
bill,  if  passed  into  a  law,  would  be  to  alter  the  existing  and  established 
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rights  of  the  holders  of  original  shares  and  the  holders  of  half 
shares  in  the  Company,  as  between  themselves,  and  to  vary  the 
terms  upon  which  the  half  shares  had  been  created,  applied  to  be 
heard  against  the  bill ;  and  he  accordingly  was  heard  by  the  Com- 
mittee of  the  House  of  Commons,  to  which  the  bill  was  referred. 
The  Committee  reported,  that  the  preamble  to  the  bill  was  not 
proved,  and  the  bill  was,  for  that  time,  abandoned. 

The  directors,  however,  continued  to  attend  to  the  subject,  and 
with  a  view  to  the  difficulties  arising  out  of  opposing  claims  of  the 
two  classes  of  shareholders,  a  special  meeting  of  shareholders  was 
held  on  the  24th  of  September  last ;  and  it  was  then  resolved,  that 
it  appeared  for  the  interest  of  the  Company  that  some  equitable 
arrangement  should  be  made  with  the  holders  of  half  shares,  with 
a  view  to  admit  both  classes  of  shares  to  an  immediate  participation 
in  the  revenues  of  the  Company ;  and  the  directors  were  requested 
to  put  themselves  in  communication  with  some  of  the  leading 
shareholders  in  both  classes,  with  a  view  to  devise  some  scheme  for 
the  purpose,  and  that  the  scheme  should  be  submitted  to  a  meeting 
of  shareholders  to  be  afterwards  convened  to  consider  it. 

The  directors,  having  consulted  Mr.  Ansell,  and  received  a  report 
from  him,  issued  a  notice,  whereby  they  convened  an  extraordinary 
meeting  of  the  shareholders  of  the  Company,  to  be  held  on  the  12th 
of  November  last,  to  receive  and  consider  a  special  report  of  the 
^directors,  relative  to  the  proposed  commutation  of  the  privileges 
attached  to  the  26L  or  half  shares  in  the  Company,  referred  to  the 
consideration  of  the  board  by  a  resolution  of  the  special  meeting  of 
the  shareholders  of  the  24th  September,  1850,  and  also  relative  to 
the  other  matter  in  the  same  notice  stated  at  the  meeting.  The 
directors  made  their  own  report,  stating  and  recommending  a 
scheme  for  the  proposed  commutation  of  the  privileges  attached  to 
the  25/.  or  half  shares  in  the  Company.  The  report  of  the  directors 
was  adopted,  and  the  directors  were  authorised  to  take  all  necessary 
and  proper  measures  for  giving  effect  to  the  recommendations 
therein  contained,  and  particularly  to  apply  to  Parliament  for  all 
such  additional  powers  as  might  be  requisite  for  that  purpose ;  and 
accordingly,  the  directors  had  taken  and  were  taking  the  necessary 
steps  for  that  purpose. 

A  motion  was  now  made  for  an  injunction  in  the  terms  above  stated. 
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Mr.  Turner,  Mr.  Stevens,  and  Mr.  Cairns,  for  the  plaintiff : 
The  private  Act  of  Parliament,  which  the  directors  are  about  to 
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solicit  in  the  name  of  the  Company,  will  alter  the  relative  rights 
of  the  shareholders  inter  se.  It  seeks  to  extend  for  ever  the  prefer- 
ence given  to  the  second  class  of  shareholders  over  the  first,  and  it 
will  evidently  be  prejudicial  to  the  latter.  The  directors  cannot, 
without  committing  a  breach  of  trust,  use  their  powers  and  the 
name  and  seal  of  the  corporation,  to  the  injury  of  any  of  thecestuis 
que  trust.  Those  who  are  interested  in  obtaining  the  proposed  Act, 
may  apply  in  their  own  names,  but  they  are  not  justified  in  using 
the  name  of  the  plaintiff  and  others  whose  interests  and  wishes  are 
opposed  to  the  application. 

[They  cited  Ward  v.  The  Society  o/Attomies  (i).  Const  v.  Harris  (2), 
and  Natusch  v.  Irving  (3).] 

2.  It  is  settled  that  a  corporation  cannot  apply  its  corporated 
funds  for  any  such  a  purpose.  [On  this  point  they  cited  The 
Attomey-Oeneral  v.  The  Corporation  of  Norwich  (4),  Munt  v.  The 
Shrewsbui-y  dtc.  Railway  Company  (5),  and  The  Attorney-General 
V.  Andrews  (6).] 


[  56  ]  jif-^,  ji^  Palmer  and  Mr.  C.  HaU,  for  the  defendants : 

Under  the  circumstances  in  which  this  Company  is  placed,  the 
interests  of  the  whole  body  require  that  they  should  solicit  Parlia- 
mentary aid.  This  step  has  been  authorised  by  the  special  meeting 
of  the  shareholders,  and  "  the  right  to  take  proceedings  in  Farlia- 

[  *^^  3  ment  *in  the  way  that  is  proposed  is  incidental  to  a  corporation  of 
this  nature  "  (7).  [They  cited  Ware  v.  The  Grand  Junction  Water 
Works  Company  (s)  and  Heathcote  v.  The  North  Staffordshire 
Railway  Company  {9),'] 

[  ^^  ]  As  to  the  application  of  the  funds  of  the  Company,  the  defen- 

dants are  willing  to  give  the  same  undertaking  as  was  required  in 
Parker  v.  T'he  River  Dunn  Navigation  Company  (lo),  not  to  apply  the 
funds  in  any  manner  not  authorised  by  their  Acts,  unless  under 
the  authority  of  Parliament,  and  as  to  any  liability  which  the 
corporation  may  incur  if  the  bill  does  not  pass,  it  is  to  be  observed, 
that  the  solicitors  and  agents,  having  notice,  cannot,  if  the  applica- 
tion be  improper,  recover  payment  out  of  the  corporate  funds ;  and 
if  they  did,  they  would  be  liable  to  refund. 


(1)  66  R.  R  101  (1  CoU.  370). 

(2)  24  E.  R.  108  (T.  &  E.  496). 

(3)  76  R.  R.  64  (2  Coop.  t.  Cott.  358). 

(4)  80  R.  R.  66  (16  Sim.  226). 
(6)  Ante,  p.  403. 


(6)  86  R.  R.  79  (2  Mac.  &  G.  226). 

(7)  34R.Rl40(2Russ.&My.p.484). 

(8)  34R.R.  136(2  Eu88,&My.p.470). 

(9)  86  R.  R.  26  (2  Mao.  ft  G.  100> 

(10)  1  De  a.  &  Sm.  192. 
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Mr.  Turner^  in  reply. 
The  Mastbb  of  thb  Bolls  reserved  his  judgment. 

The  Master  of  the  Bolls  : 

I  do  not  think  it  necessary  to  discuss  the  merits  of  the  proposed 
scheme,  for  the  purpose  of  considering  whether,  in  itself  and 
independently  of  the  peculiar  circumstances  which  may,  on  the 
whole,  have  recommended  it  to  the  adoption  of  the  Company,  it  is 
calculated  to  promote  either  the  general  interests  of  the  Company 
or  the  peculiar  interests  of  either  of  the  two  classes  of  shareholders 
into  which  it  is  divided.  The  plaintiff  alleges  that  it  is  calculated 
to  give  a  benefit  to  the  holders  of  half  shares,  at  the  expense  and 
to  the  loss  of  the  holders  of  whole  shares.  It  may  be  so,  and  it 
may,  at  the  same  time,  be  possible,  that  even  such  an  arrangement, 
compromise,  or  commutation  of  the  privileges  attached  to  the  252. 
or  half  shares  would,  though  at  first  productive  of  loss  to  the 
holders  of  whole  shares,  be  ultimately  *so  beneficial  to  the  general 
concerns  of  the  Company,  as,  in  the  end,  to  be  profitable  to  the 
holders  of  whole  shares  themselves.  Into  this  I  do  not  enter ;  but 
it  seems  to  me  to  be  clear,  that  the  scheme,  if  authorised  and 
carried  into  effect,  will  very  materially  alter  the  existing  rights  and 
interests  of  the  two  classes  of  shareholders  inter  se.  It  is,  I  think, 
admitted,  that  the  Company  itself  has  no  legal  power  to  do  this. 
Parliament  alone  has  power  to  authorise  it ;  and  I  cannot  say,  that 
the  nature  of  the  case  is  such,  as  to  make  an  application  to  Parlia- 
ment by  the  Company,  for  the  purpose  of  authorising  the  scheme, 
a  breach  of  trust  or  of  duty  to  the  Company.  To  hold  otherwise, 
would  be  applying  too  strictly  to  a  Company  of  this  kind  the 
principles  admitted  to  be  applicable  to  private  partnerships,  resting 
on  private  contracts  unconnected  with  public  duties  and  interests, 
and  capable  of  dissolution. 

It  was  indeed  stated,  that  if  the  application  to  Parliament  were 
made,  by  or  in  the  name  of  the  Company,  the  plaintiff  and  other 
members  of  the  Company,  alleging  that  they  have  an  adverse 
interest,  would  not  be  allowed  to  appear  in  opposition  to  the  bill. 
I  own  that  I  have  great  difficulty  in  supposing  that  such  is  the 
coarse  of  proceeding  on  Parliamentary  Committees.  But  it  is  said 
that  some  instances  of  the  kind  have  occurred,  and  it  is  therefore 
satisfactory  to  me  that  there  is,  in  this  Court,  such  a  precedent 
as  is  found  in  the  case  of  Parker  v.  The  River  Dunn  Navigation 
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Company  (l),  and  in  this  case,  the  defendants  having  offered  to  give 
the  undertaking  Which  was  given  by  the  defendants  in  that  case,  I  am 
of  opinion,  that  I  ought  not  to  restrain  the  defendants  from  using 
the  name  or  seal  of  the  Company  for  the  introduction  or  soliciting 
of  the  bill* 

It  is  plain,  that  using  the  name  or  seal  of  the  Company  may 
subject  the  Company  to  some  liability ;  and  if  the  bill  should  not 
pass,  or  if  it  should  pass  without  a  clause  authorising  payment  of 
the  costs  out  of  the  funds  of  the  Company,  or  other  funds,  it  may 
be  a  question  how  those  costs  ought  to  be  paid ;  but  that  seems  to 
be  a  question  which  the  Company  which  has  authorised  the  pro- 
ceeding may  be  left  to  deal  with  when  it  arises ;  and  in  respect  of 
such  future  liabilities,  I  think  that  I  ought  not  to  interfere. 

But  as  to  the  present  funds  of  the  Company,  the  case  seems  to 
me  to  be  different.  Those  funds  consist  of  monies  paid  or  sub- 
scribed  for  the  general  purpose  of  the  Company,  for  purposes  in 
which  all  the  shareholders  are  interested,  according  to  the  contracts 
now  subsisting  between  them,  and  which  it  is  beyond  the  powers  of 
the  Company  itself  to  alter  or  modify.  I  think  it  reasonable  and 
within  the  jurisdiction  of  this  Court,  until  legal  authority  is 
obtained,  to  restrain  the  defendants  from  applying  the  funds  or 
monies  of  the  Company  in  or  towards  payment  of  the  costs  of  so 
much  of  the  bill  as  proposes  to  effect  the  scheme  for  the 
commutation  of  the  privileges  attached  to  the  262.  or  half  shares. 


I860. 
Afig.  6. 

Lord 

Lakodalx, 

M.B. 

[60] 


MASTERS  V.  SCALES. 

(13  Boav.  60—62.) 

A  testator  bequeathed  a  sum  of  money  to  H.  S.  for  life,  and  after  her 
decease,  to  the  testator's  four  brothers  and  sister,  "or  such  of  them  as 
should  be  then  living  "  equally.  And  in  case  any  of  them  should  be  then 
dead,  leaving  a  child  or  children,  then  he  bequeathed  the  deceased  brother's 
or  sister's  share  to  his  or  her  child  or  children,  * '  to  be  paid  at  the  time  before 
mentioned."  The  brothers  and  sister  all  died  in  the  lifetime  of  H.  S.,  one 
(A.  B.)  having  had  no  children :  Held,  that  the  representatives  of  A.  B. 
were  entitled  to  his  share,  and  that  all  the  children  took,  whether  living  at 
the  death  of  H.  S.  or  not. 

Thb  testator,  by  his  will,  directed  his  executors  to  lay  out  a  sum 
sufficient  to  produce  an  annual  sum  of  602.  which  he  bequeathed 
unto  his  wife  Hannah  Scales  for  life. 

He  afterwards  proceeded  in  the  following  terms :  "  And  further. 


(1)  1  De  a.  &  Sm.  192;  stated  anU,  p.  422. 


Toi*.  Lxxxvra.]      1850.    CH.     13  BEAV.  60—61.  42 

it  is  my  will  and  meaning,  thai  the  sum  of  money  hereinbefore  by  Mastxbs 
me  directed  to  be  laid  out  in  purchasing  an  annuity  or  yearly  sum  scales. 
of  502.  for  my  said  wife  for  her  life,  shall,  after  her  decease,  go  and 
belong  unto  my  said  four  brothers  and  my  said  sister,  or  such  of 
them  as  shall  be  then  living,  share  and  share  alike ;  and  in  case 
any  of  my  said  brothers  or  my  said  sister  shall  then  be  dead,  leaving 
a  child  or  children,  then  I  hereby  give  the  share  or  shares  of  such 
deceased  brother  or  sister  unto  his  or  her  child  or  children,  share 
and  share  alike,  to  be  paid  at  the  time  before  mentioned." 

The  testator  died  in  1798,  and  his  widow,  Hannah  Scales,  in 
1848. 

The  four  brothers  and  sister  died  in  the  lifetimie  of  the  widow. 
One  of  them,  Michael,  had  no  children ;  the  others  had  children, 
some  of  whom  died  in  the  lifetime  of  the  widow,  and  others  had 
survived  her. 

Mr.  Turner  and  Mr.  Simpson,  for  children  who  survived  the 
widow,  argued,  first,  that  the  share  of  Michael  went  to  his  repre- 
sentatives, on  the  authority  *of  Sturgess  v.  Pearson  (l) ;  but  they  [  •ei  ] 
argued,  secondly,  that  the  intention  of  the  testator  was  to  provide 
only  for  persons  living  at  the  death  of  the  widow,  and  that  the  gift 
over,  being  by  way  of  substitution,  was  subject  to  the  same  contin- 
gencies, and  took  effect  on  the  death  of  the  widow  only  in  favour 
of  children  "  then  living :  "  Bennett  v.  Merriman  (2),  Macgregor  v. 
Macgregor  (8). 

Mr.  RoupeU  and  Mr.  Berkeley,  for  the  representatives  of  John, 
a  child  who  died  in  the  lifetime  of  the  tenant  for  life,  contended 
that  all  the  children  took  vested  interests. 

They  argued  that  this  case  differed  from  Bennett  v.  Merriman,  for 
there  the  gift  consisted  in  the  direction  to  "pay,  assign  and  transfer." 
They  cited  Lyon  v.  Coward  (4,). 

Mr.  WiUcock  and  Mr.  Cotton,  for  parties  in  the  same 
interest. 

Mr.  Turner,  in  reply. 

Thb  Mabteb  of  the  Bolls  : 
I  consider  that  there  was  an  absolute  gift  to  the  brothers  and 

(1)  20  B.  B.  316  (4  Madd.  411).  (3)  70  E.  E.  177  (2  CoU.  192). 

(2)  63  B.  E.  110  (6  Beav.  360).  (4)  74  E.  E.  81  (15  Sim.  287). 
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sister,  to  take  effect  at  the  testator's  death,  with  a  gift  over,  if  any 
should  die  in  the  lifetime  of  the  widow  leaving  children.  I  think, 
also,  that  all  the  children,  whether  they  survived  the  widow  or  not, 
took,  though  their  shares  were  to  be  paid  "  at  the  time  before 
mentioned,"  i.e.  on  the  death  of  the  widow. 

Consequently,  the  representatives  of  Michael  took  his  share,  and 
the  children  and  the  representatives  of  the  deceased  children  of  the 
other  brothers  took  respectively  the  shares  of  the  parents  they 
represented. 


1850. 
Jan,  12. 
July  2. 

RolU  Court. 

Lord 

Langdale, 

M.B. 

[62] 
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GEEEDT  V.  LAVENDEB  (1). 

(13  Beav.  62—65  ;  S.  0.  19  L.  J,  Ch.  494;  14  Jur.  608.) 

A  husband  and  his  wife  made  an  assignment  of  the  wife's  interest  in  a 
reyersionary  fund,  which  afterwards  fell  into  possession.  It  was  mutually 
imputed  and  not  denied,  that  they  were  both  living  separate  and  in 
adultery :  Held,  that  the  wife  was  entitled  to  a  settlement  out  of  the  fund. 

Undbb  the  will  of  the  testator,  some  personal  property  was 
bequeathed  to  Mary  Adams  for  life,  with  remainder  to  a  class. 

One  of  the  class  was  Martha,  the  wife  of  Samuel  Tratt. 

During  the  life  of  the  tenant  for  life,  Samuel  Tratt  and  Martha 
his  wife  had  executed  assignments  of  the  reversionary  interest  of 
Martha  Tratt. 

On  the  death  of  the  tenant  for  life,  the  share  of  Martha  Tratt  was 
carried  over  to  the  separate  account  of  herself,  her  husband  and 
incumbrancers  (2). 

A  petition  was  presented  by  Martha- Tratt,  praying,  that,  after  the 
payment  of  certain  costs,  the  whole  of  the  stock  and  cash  might  be 
transferred  and  paid  to  her,  or  otherwise  that  she  might  have  a 
proper  settlement  made  upon  her  out  of  those  funds  and  cash. 

It  appeared  that  no  settlement  had  been  made  upon  Martha 
Tratt  at  the  time  of  or  subsequent  to  her  *marriage,  and  that  about 
eighteen  years  ago  she  was  deserted  by  her  husband,  and  had  not 
been  at  any  time  since  supported  or  maintained  by  him.  It  was 
stated  in  the  affidavits  filed  in  opposition  to  her  claim  that  she  was, 
and  had  been  for  some  time,  living  in  adultery  with  a  man  who  was 
named.    She  filed  an  affidavit  after  the  imputation  was  made,  and 


(1)  Under  the  old  law  of  husband 
and  wife  a  wife's  conduct  (e.^.,  her 
participation  in  defrauding  a  pur- 
chaser  of  her  reyersionary  interest) 
might  preclude  her  from  obtaining 
such  a  settlement  as  she  might  otherwise 


have  been  entitled  to  claim  against  the 
purchaser :  Roberta  v.  Co<^er  [1891]  2 
Ch.  335,  60  L.  J.  Ch.  335.  64  L.  T. 
604.— O.  A.  S. 
(2)  See  83  E.  E.  212  (11  Bear.  417). 
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did  not  deny  it,  but,  in  her  turn,  she  charged  her  husband  with      Gbbedt 
living  in   adultery   with  another,  and   this  imputation  was  not    lavkndbb. 
denied. 

Mr.  Turner  and  Mr.  Sheffield,  in  support  of  the  petition  of 
Martha  Tratt,  claimed  to  have  the  whole  fund  paid  to  her,  or  at 
least  to  have  a  settlement  made  on  her. 

Mr.  Ooodeve,  for  Mr.  E.  Lane,  the  assignee. 

Mr.  Cankrien,  for  W.  King. 

Mr.  Winstanley  and  Mr.  Speed,  for  other  parties. 

Mr.  Turner,  in  reply. 

[The  cases  cited  included  Purdew  v.  Jackson  (i),  Honner  v. 
Morton  (2),  Stanton  v.  HaU(s),  Wright  v.  Morley{4),  Sturgis  v. 
Champneys  (6),  Elliott  v.  Cordeli  (6),  and  other  cases  which  have  no 
apparent  application,  are  referred  to  in  the  original  report.] 

The  Mabtbb  of  the  Bolls  reserved  judgment.  ^^^^ 


Thb  Mastbb  of  the  Bolls  : 

At  the  time  of  these  several  agreements  and  assignments,  the 
interests  of  Martha  Tratt  were  reversionary ;  but,  as  both  she  and 
her  husband  have  survived  the  tenant  for  life,  it  was  argued,  that 
her  interest  is  bound,  and  that  the  whole  of  her  shares  of  the  fund 
in  C!oart  ought  to  be  applied  in  satisfaction  of  the  claims  of  the 
assignees.  Several  cases  were  cited  in  support  of  this  argument,  viz. 
Mitford  V.  Mitford  (7),  Purdew  v.  Jackson  {\),  Honner  v.  Morton  (2), 
Stanton  v.  Hall  {s),  Elliott  y.  CordeU{^).  I  have  read  them  all,  but 
none  of  them  appear  to  me  to  be  applicable;  and  if  there  be 
nothing  in  the  peculiar  position  of  the  wife  to  deprive  her  of  her 
equitable  right  to  a  settlement,  I  am  of  opinion  that  she  ought  to 
have  it.  The  case  does  not  depend  on  any  right  of  survivorship, 
but  upon  the  equity  of  the  wife  to  a  settlement  out  of  funds 
which  can  only  be  reduced  into  possession  by  application  to  this 
Court. 

(1)  25  E.  B.  1  (1  Buss.  1).  (o)  48  E.  E.  243  (6  My.  &  Or.  97). 

(2)  27  E.  E.  15  (3  Euss.  65).  (6)  21  E.  E.  287  (5  Madd.  149). 

(3)  34  B.  E.  49  (2  Euss.  &  My.  175).  (7)  9  Ves.  pp.  96,  97. 

(4)  8  E.  E.  69  (11  Yes.  p.  23). 


July  2. 
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The  imputations  against  the  husband  and  wife  have  not  been 
denied,  and  it  seems  probable,  that  both  husband  and  wife  are 
faulty.  I  do  not  think  it  my  duty  to  investigate  the  matter;  but  in 
a  question  between  the  wife  and  the  assignees  of  the  husband,  I  am 
of  opinion,  that  the  wife  is  entitled  to  a  settlement.  If  the  parties 
can  agree  upon  a  proportion  to  be  settled  upon  the  wife,  it  will  be 
for  their  advantage,  as  the  sum  is  small ;  if  not  I  must  refer  it  to 
the  Master  to  approve  of  a  settlement. 

I  think  that  the  settlement  should  be  made  with  reference  to  the 
fund  which  remains,  after  paying  its  share  of  the  general  costs  of 
the  administration,  and  without  reference  to  the  costs  occasioned 
by  the  assignments  of  the  husband  and  the  claims  of  bis 
assignees. 


I860. 
May  1. 
July  6. 

RolU  Court, 

Lord 

Lang  DALE, 

M.R. 
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GUAKDNEE  v.  BOUCHEK. 

(13  Beav.  68—69.) 

On  a  bill  by  first  mortgagee  against  mortgagor  and  second  mortgagee, 
the  plaintiff  should  prove  the  second  mortgage,  otherwise  he  can  only  take 
an  inquiry  at  the  first  hearing. 

The  plaintiff  was  j&rst  mortgagee.  The  mortgagor  having  died, 
the  plaintiff  filed  this  bill  of  foreclosure  against  the  devisees  of  the 
mortgagor,  and  against  Messrs.  Tarleton  and  Newton,  who  claimed 
an  equitable  mortgage  on  the  estate  under  an  agreement. 

This  agreement  had  not  been  proved,  and  the  defendants,  the 
devisees,  did  not  admit  it.  At  the  hearing  (1st  May),  the  Coubt 
directed  the  common  decree  for  foreclosure,  but  a  question  having 
arisen  before  the  Registrar  on  drawing  up  the  decree,  it  was  now 
mentioned  to  the  Court. 


Mr.  Roupell  and  Mr.  Toubnin,  for  the  plaintiff,  asked  for  the 
usual  decree  for  foreclosure,  insisting  that  the  plaintiff  was  either 
entitled  to  this,  or  to  a  right  to  foreclose  each  mortgagee  Bingljt 
without  being  embarrassed  with  any  question  of  priority  as  between 
them. 


[  69  ]  Mr.  Turner  and  Mr.  Renshaw,  for  the  devisees,  resisted  this, 

on  the  ground  that  as  the  decree  could  not  direct  the  successive 
rights  of  redemption  and  foreclosure,  inasmuch  as  the  second 
mortgage  had  not  been  proved  by  the  plaintiff,  and,  secondly,  that 
even  if  it  had  been  proved  by  the  second  mortgagees,  the  evidence 
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could  not  be  read  as  against  a  co-defendant,  no  issue  having  been    Guabdkbb 
raiaed  on  the  present  record  between  them.  bouohbb. 

PoZA  V.  Lord  Clinton  (l)  was  cited. 

The  Master  of  the  Bolls  held,  that  the  plaintiff  could  only 
take  an  inquiry ;  but,  he  said,  he  would  have  made  the  usual  decree 
for  foreclosure,  according  to  the  priorities,  if  the  second  incumbrance 
had  been  proved  by  the  plaintiff. 


FIELD  V.  LONSDALE. 

(13  Beav.  78—81 ;  8.  0.  19  L.  J.  Oh.  560;  14  Jur.  995.) 

A.  B.,  after  depositing  in  his  own  name  in  a  sayings  bank  to  the  full 
extent  allowed,  made  further  deposits  to  another  account  in  the  name  of 
himself  and  sister,  but  nominally  as  trustee  for  her.  By  the  terms  of  the 
Act  of  Parliament  he  retained  a  control  over  the  fund :  Held,  that  the  sister 
was  not  entitled,  the  Cottrt  thinking  that  the  object  was  to  evade  the  Act, 
and  not  to  create  a  trust  in  favour  of  the  sister. 

The  question  arising  upon  this  claim  was,  as  to  the  right  to  some 
monies  deposited  by  Henry  Field,  deceased,  in  the  Mary-le-Bone 
Savings  Bank,  apparently  in  trust  for  his  sisters.  It  is  necessary 
first  to  advert  to  some  of  the  provisions  of  the  Act  (2)  relating  to 
savings  banks. 

By  the  83rd  section,  persons  acting  as  trustees  may  make 
deposits  to  the  amount  limited ;  but  they  must  make  a  declaration, 
and  such  deposits  are  to  be  "  in  the  joint  names  of  such  trustee  or 
trustees  and  of  the  person  or  persons  on  whose  account  such  sum 
shall  be  so  deposited ;  "  and  the  receipt  of  the  trustee  alone  is 
declared  to  be  a  good  discharge. 

By  the  84th  section,  subscribers  to  one  savings  bank  are  not  to 
subscribe  to  any  other,  and,  to  prevent  it,  they  are  required  to  make 
a  certain  declaration,  by  which,  if  it  be  untrue,  the  party  incurs  a 
forfeiture  of  the  fund. 

By  the  85th  section,  the  trustees  are  not  to  receive  from  any  one 
depositor  more  than  150Z.  in  the  whole,  and  when  the  deposit  and 
interest  amounts  to  200/.,  the  interest  is  to  cease. 

In  the  present  case,  it  appeared,  that  previous  to  1888,  Henry 
Field  had  made  a  deposit  in  his  own  name ;  but,  being  unable  to 
make  any  further  deposits  in  his  *own  name,  he,  on  the  18th  of 
June,  1888,  opened  another  account  of  ''  Henry  Field,  in  trust  for 
Ann  Field "  his  sister.  She  died  in  1889,  but  he  still  went  on 
(1)  8  E.  R.  283  (12  Ves.  48).  (2)  9  Geo.  IV.  c.  92. 


1850. 
July  6, 13. 

RolU  Court. 

Lord 

Langdalb, 

M.R. 
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Field       depositing  to  the  same  acconnt,  and  sometimes  withdramng  sums, 
Xx)KSDALB.     ^^^^^  ^^^  ^^^  0^  J^^Jf  1844,  when  that  account  reached  the  fall 
limit  allowed  by  the  statute. 

On  the  21st  of  October,  1844,  he  opened  a  third  account  of 
"Henry  Field,  in  trust  for  Elizabeth  Field"  his  sister,  and  he 
afterwards  made  additions  thereto. 

On  the  occasions  of  opening  the  two  trust  accounts,  he  made  a 
declaration  as  follows :  *'  That  I  am  desirous  of  becoming  a 
depositor  in  the  said  savings  bank  as  the  trustee  of  Ann  Field,  and 
I  do  further  declare,  on  behalf  of  myself,  and  also  on  behalf  of  the 
said  Ann  Field,  that  we  are  not  either  jointly  or  severally,  directly, 
or  indirectly,  entitled  to  any  deposit  or  benefit  from  the  funds  of 
any  other  savings  bank  whatever,  nor  to  any  sum  or  sums  standing 
in  the  name  or  names  of  any  other  person  or  persons  in  the  books 
of  this  savings  bank,  save  and  except "  "  such  sum  and  sums  as 
may  be  standing  in  my  name  as  a  depositor  on  my  own  account,  or 
as  trustee  jointly  with  the  name  of  any  other  depositor." 

Henry  Field  died  in  January,  1849,  at  which  time  he  had  in  the 
savings  bank,  first,  1722.  standing  to  his  own  account,  secondly, 
178L  standing  to  his  account  as  trustee  for  his  sister  Ann  Field 
(deceased),  and,  thirdly,  682.  standing  to  his  account  as  trustee  for 
his  sister  Elizabeth  Field. 

These  sums  had  been  produced  by  investments  of  his  own  monies, 
and  it  was  not  alleged  that  he  had  ever  informed  his  sisters  of  their 
existence. 
[  80  ]  The  plaintiff  Elizabeth  Field,  in  her  own  right  and  as  represen- 

tative of  her  sister  Ann,  now  claimed  the  two  sums  of  1782.  and  682. 
as  against  the  representatives  of  Henry  Field. 

Mr.  Beales,  in  support  of  the  claim : 

The  trust  account  in  the  books  of  the  savings  bank  and  the 
declaration  made  by  Mr.  Henry  Field  constitute  a  complete  and  • 
irrevocable  trust  in  favour  of  Ann  and  Elizabeth  Field.    They, 
therefore,  became  entitled  to  the  fund.  He  cited  Wheatley  v.  Parr  (i), 
Smith  V.  Lyne  (2),  Fletcher  v.  Fletcher  (s),  Thorpe  v.  Owen  (4). 

Mr.  Nevinson : 

This  was  a  mere  voluntary  transaction,  and  incomplete  as  a 
trust  at  the  death  of  the  testator :  Edwards  v.  Jones  (5).    Henry 

(1)  44  B.  B.  112  (1  Keen,  551).       (4)  59  B.  B.  484  (5  Beay.  224). 

(2)  60  B.  B.  180  (2  Y.  &  0.  C.  C.  345).    (6)  43  B.  R  178  (1  My.  &  Or.  226). 

(3)  67  B.  B.  6  (4  Hare,  67). 
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Field  retained  both  the  legal  and  equitable  interest :  he  had  the 
absolute  control  over  the  fund,  and  the  power  of  withdrawing  it, 
which  he  from  time  to  time  exercised.  He  also  kept  the  pass  book, 
and  never  communicated  the  fact  of  the  investments  to  his  sister. 

His  object  is  evident.  When  he  could  no  longer,  under  the 
Act,  deposit  any  further  monies,  in  his  own  name,  he  opened  a  new 
account  in  the  name  of  his  sister,  intending  it,  no  doubt,  for  his  own 
benefit  A  resulting  trust  is  always  assumed  in  such  a  case :  Rider 
V.  Kidder  0). 

Mr.  Bedles,  in  reply. 

Thb  Mastbb  of  thb  Bolls: 

It  is  singular  that  under  this  Act,  a  party  may  deposit  money  in 
trust  for  another  person  in  their  joint  names,  and  still  be  at  liberty 
to  withdraw  it  without  any  communication  with  that  person.  That 
circumstance  makes  a  remarkable  difference  between  this  case  and 
one  where  the  form  of  the  declaration  of  trust  is  such  as  to  preclude 
the  party  from  all  power  of  disposition. 

I  think,  from  the  statement  made,  that  the  only  intention  was  to 
evade  the  provisions  of  the  Act  of  Parliament,  and  not  to  create  a 
trust.  The  declaration  is,  therefore,  ineffectual,  and  the  claim  must 
be  dismissed. 


Field 

V, 
L0N8DALB. 


181] 


LEWIS  V.  LEWIS. 

(13  Beav.  82—83.) 

A  bill,  instituted  by  a  testator,  was  revived  by  his  executors,  and  was 
afterwards  dismissed  with  costs,  to  be  paid  by  the  executors,  and  retained 
out  of  the  assets.  The  state  of  the  assets  required  the  executors  to  pay  a 
considerable  sum  out  of  their  own  monies:  Held,  that  they  were  not 
entitled  to  interest  thereon. 

A  CROSS  bill  had  been  filed  in  this  Court  by  the  testator  Warner. 
He  died  in  1829,  and  the  suit  was  revived  by  his  executors.  At  the 
hearing,  on  the  21st  November,  1884,  the  cross  bill  was  dismissed 
with  costs,  to  be  paid  by  the  executors,  who  were  to  be  at  liberty  to 
retain  them  out  of  the  assets  (2). 

In  December  following  (1884)  a  bill  was  filed  for  the  administration 
of  the  estate  of  Warner;  and,  in  July,  1885,  the  executors,  who  had 
received  assets  to  the  amount  of  961Z.  only,  were  compelled  to  pay 
the  costs,  amounting  to  2,570Z.,  paying,  therefore,  l,609i.  out  of  their 


(1)  63  B.  K.  269  (10  Yes.  360). 


(2)  See  Armstrong  v.  Anmtrong,  41 
E.  B.  10  (3  My.  &  K.  46). 


1850. 
July  30. 

Rolli  CouH, 

Lord 

Lanodalb, 

M.R. 

[82] 


[83] 
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Lewis       own  monies.    They  now  asked,  in  the  administration  suit,  to  have 
Lewis.       interest  allowed  out  of  the  estate,  on  the  amount  so  advanced  by 
them  out  of  their  own  monies. 

Mr.  Lloyd  and  Mr.  W.  H.  Clarke,  for  the  executors,  argued, 
that  the  liberty  to  retain,  contained  in  the  decree,  had  the  effect  of 
a  judgment  in  favour  of  the  executors,  and  was  a  charge  on  the 
assets ;  and  that,  as  the  institution  of  the  suit  had  deprived  the 
executors  from  exercising  the  right  of  retainer,  they  ought  to  be 
compensated  by  being  allowed  interest  on  their  advances.  They 
cited  Earl  of  Bath  v.  Earl  of  Bradford  (i),  and  Balsh  v.  Hyham  (2). 

Mr.  TuiTier  and  Mr.  Shapter  for  the  plaintiff. 

Mr.  Roupell  and  Mr.  Tripp  for  other  parties. 

The  Master  of  the  Bolls: 

I  cannot  allow  interest.  The  case  does  not  come  within  the 
authorities,  or  within  any  principle  on  which  the  Court  has 
hitherto  acted  (s). 


1850. 
Aug,  5. 
Nov,  23. 

RolU  (hurt 

Lord 

Lanodalk, 

M.R. 

[87] 


LOSCOMBE  V.  WINTEINGHAM  (♦). 

(13  Beav.  87-91.) 

A  bequest  to  the  governors  of  a  society  instituted  for  the  **  increase  and 
encouragement  of  good  servants,'*  &c.  &o.  No  such  institution  could  be 
found :  Held,  that  the  gift  was  charitable,  and  did  not  fail. 

Sir  Clifton  Wintringham,  by  his  will  dated  in  1798,  gave  and 
bequeathed  the  sum  of  6001.  "to  the  governors,  guardians,  and 
trustees  of  a  society  instituted  for  the  increase  and  encouragement 
of  good  servants,  to  the  intent  and  purpose  that  the  sum  of  500Z. 
of  lawful  money  of  Great  Britain  might  be  paid  to  the  governors, 
guardians,  and  trustees  of  the  said  society  for  the  increase  and 
encouragement  of  good  servants ; "  and  he  directed  it  "  to  be 
expended  and  applied  by  them,  the  said  several  governors, 
guardians,  and  trustees  for  the  time  being,  in  such  manner,  and 
for  such  uses  and  purposes,  as  to  them  should  seem  most  meet, 
and  best  adapted  towards  carrying  on  the  well-planned  institution 
and  intents  of  the  said  society.*' 


(1)  2  Ves.  Sen.  687. 

(2)  2  P.  Wms.  453. 

(3)  Query  whether  this  is  a  sufficient 
reason  why  the  interest  should  not  be 
treated  as  "just  allowance"  within 
Order  XXXUI.  r.  8.— 0.  A.  S, 


(4)  In  re  Slevin  [1891]  2  Oh.  236, 
60  L.  J.  Ch.  439,  64  L.  T.  311,  CJL.  ; 
In  re  Bymer  [1895]  1  Ch,  19,  64 
L.  J.  Ch.  86,  71  L.  T.  590,  C.A.; 
In  re  Davis  [1902]  1  Ch.  876,  71 
L.  J.  Ch.  469,  86  L.  T.  292. 
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By  an  order  of  the  Goubt,  it  was  referred  to  the  said  Master,  to     Lobcohbb 
enquire  and  state  to  the  Court  what  society  was  meant  and  intended    wiktrimg- 
by    the  testator,  as  "a  society  instituted  for  the  increase  and        ham. 
encouragement  of  good  servants." 

The  Master  reported,  that  he  was  unable  to  state  to  the  Court, 
what  society  was  meant  and  intended  by  Sir  Clifton  Wintringham, 
the  said  testator,  as  "  a  society  for  the  increase  and  encouragement 
of  good  servants." 

A  petition  was  now  presented,  submitting  that,  as  the  society        [88] 
could  not  be  ascertained,  the  sum  of  500L  fell  into  the  residue,  and 
the  petition  prayed  payment  accordingly. 

Mr.  RoupeU  and  Mr.  Calvert,  in  support  of  the  petition,  argued, 
that  there  was  no  gift  to  charity  generally,  but  to  a  particular 
society,  which  not  being  ascertainable,  the  legacy  lapsed ;  that  the 
''  encouragement  of  good  servants  "  might  be  effected  by  an  act 
of  mere  benevolence,  apart  from  charity ;  and  a  trust  for  mere 
benevolent  purposes  generally  was  void.  That  the  nature  of  the 
society  and  its  objects  being  unknown,  it  was  therefore  impossible 
to  decide  whether  they  were  or  were  not  charitable. 

Mr.  Wray,  for  the  Attorney-Oeneral,  submitted  that  this  was  a 
charitable  gift ;  and,  inasmuch  as  the  Master  was  unable  to  ascer- 
tain what  society  was  meant,  the  500Z.  ought  to  be  applied  by  Sign 
Manual  for  the  benefit  of  some  other  charity :  Moggridge  v. 
ThackweU  (i),  Mills  v.  Farmer  (2). 

Thb  Mastbb  of  thb  Bolls  : 

There  are  more  authorities  on  the  subject ;  I  will  look  at  them, 
and  satisfy  myself  whether  the  purposes  mentioned  in  this  gift  are 
charitable  or  not.  If  this  was  a  charitable  purpose,  the  only  reason 
for  naming  the  governors,  &c.  was,  that  they  might  be  the  instru- 
ments for  the  application  of  the  fund.  If  the  gift  be  not  valid,  it 
must  be  because  it  was  for  a  benevolent  purpose,  and  it  has  been 
decided,  that  a  gift  for  benevolent  purposes  is  not  a  valid  charitable 
gift.  I  cannot  at  present  persuade  *myself  that  this  is  not  a  [  *89  ] 
charitable  and.  public  purpose;  and  I  cannot  suppose  that  the 
testator  had  a  special  intention  in  favour  of  this  particular  society 
only.    I  will  consider  it. 

(1)  6  B.  B.  76  (7  Vee.  36).  (2)  13  E.  E.  247  (19  Ves.  482  ;  1 

Mer.  55). 
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L060OMBH 

WnrTRiNCh 


On  a  Bubsequent  day. 

The  Mabtbb  of  the  Bolls  said,  he  thought  there  was  a  safficient 
charitable  gift,  and  he  ordered  the  5002.  to  be  carried  over  to  a 
separate  account. 


1850. 
Aug,  6. 

BolU  QmH. 

Lord 

Lanqdalb, 

M.B. 

[91] 


ROBEETSON  v.  SKELTON. 

{V6  Beav.  91—92 ;  8.  0. 19  L.  J.  Cb.  561.) 

A  purchaser  under  the  Court  of  a  reversionary  interest  having  made 
default  in  completing,  a  resale  was  ordered,  and  the  purchaser  was  to  make 
good  any  deficiency.  Before  such  resale,  it  was  discovered,  that  the  rever- 
sionary interest  had  previously  fallen  into  possession,  the  Covbt  gave  the 
purchaser  four  days  to  complete  his  purchase. 

Mb.  Higinbotham  ^as  the  purchaser  of  lots  one  and  two  under 
the  Court.  Lot  one  consisted  of  a  reversionary  interest  in  a  sum  of 
6002.,  expectant  on  the  death  of  Fanny  Metcalf . 

The  purchaser,  after  some  litigation,  having  made  default  in 
completing  his  purchase,  it  was  ordered,  on  the  28rd  of  April,  1850, 
that  the  two  lots  should  be  re-sold,  and  that  Higinbotham  should 
pay  any  deficiency  which  might  occur  on  the  resale. 

Before  the  resale,  it  was  discovered  that  Fanny  Metcalf  had  died 
on  the  25th  of  March,  1850,  and  the  sum  of  600Z.  was  afterwards 
[  ^92  ]  paid  into  Court.  The  plaintiff  ^thereupon  presented  a  petition, 
praying  that  the  Master  might  resell  the  second  lot  only. 

Mr.  MartindaU,  in  support  of  the  petition. 

Mr.  Steere,  on  behalf  of  Higinbotham,  said  that  the  contract 
had  never  been  rescinded,  and  offered  to  pay  the  purchase-money 
into  Court  and  complete  the  contract. 

Mr.  MartinddUt  in  reply. 

The  Master  of  the  Bolls  thought  that  the  purchaser,  not 
having  been  discharged,  was  still  entitled  to  complete  his  purchase. 
He  ordered,  that  on  payment  into  Court  of  the  purchase-money 
within  four  days,  and  upon  payment  of  all  the  costs  of  his  default, 
Higinbotham  should  be  allowed  the  purchaser;  but  in  default  of 
payment,  that  lot  two  should  be  resold. 
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CHEI8TY  V.  COUKTENAY  (1). 

(13  Beav.  96—101.) 

When  a  father  purchaseB  property  with  his  own  money,  and  takes  a  con- 
Teyanoe  in  the  name  of  his  son,  the  law  presumes  it  to  be  an  advancement 
for  the  son,  and  not  a  trust  for  the  father.  Those  who  allege  that  it  is  a 
troBt  are  bound  to  prove  it,  and  the  evidence  for  that  purpose  consists 
mainly,  if  not  exclusively,  of  contemporaneous  circumstances. 

A  testator  had  transferred  property  into  the  names  of  his  sons :  Held, 
that  they  were  advancements,  but  there  being  doubts  as  to  his  solvency  at 
Ihe  time,  inquiries  were  directed  on  the  point. 

Thb  testator,  Philip  Goartenay,  died  on  the  10th  of  December, 
1841,  and  a  creditors'  suit  was  afterwards  instituted,  for  the 
administration  of  his  personal  estate.  The  personal  estate  having 
proved  insufficient  for  payment  of  his  debts,  this  suit  was  instituted 
to  make  his  real  estate  liable,  and  in  it,  a  question  arose,  arising 
oat  of  the  following  circumstances  : 

In  1818,  the  testator  purchased  a  set  of  chambers,  and  had  them 
transferred  into  the  name  of  his  son,  Philip  Wame  Courtenay,  then 
an  infant  of  four  years  of  age,  who  was  forthwith  admitted,  by  the 
Society  of  the  Inner  Temple,  to  hold  for  his  life.  A  similar 
transaction  took  place,  in  1822,  respecting  another  set  of  chambers, 
the  son  being  then  nine  years  of  age. 

In  the  years  1885  and  1841,  the  testator,  in  like  manner,  caused 
certain  other  chambers  to  be  transferred  into  the  name  of  his  son 
Francis  Courtenay.  This  bill  insisted,  first,  that  the  chambers 
were  held  by  the  sons  as  trustees  for  the  father,  and,  secondly,  if 
that  were  otherwise,  then  that,  inasmuch  as  the  father  was  largely 
^indebted  at  the  time  of  these  transactions,  the  gifts  were  void,  as 
against  creditors,  under  the  statute  of  18  Eliz.  c.  5.  The  sons,  on 
the  other  hand,  contended,  that  the  transfers  were  in  the  nature  of 
advancements  bond  fide  made  by  their  father,  and  that  they  were 
absolutely  entitled  to  this  property. 

Evidence  was  entered  into,  showing  acts  of  ownership  of  the 
father:  that  he  had  received  the  rents,  let  and  managed  the 
property,  and  had  mortgaged  it  for  securing  his  own  debt.  An 
account  book  written  by  the  father  was  produced,  to  show,  that  in 
his  estimate  of  his  property  and  income,  from  year  to  year,  these 
chambers  had  been  included  as  belonging  to  him ;  there  was,  also, 
some  evidence  of  his  debts.  On  the  other  hand,  the  defendants 
relied  on  acts  of  acknowledgment  of  their  title  by  their  father ;  it 
is,  however,  unnecessary  to  state  them  in  detail. 

(1 )  BaMone  y.  Baiter  (1874)  L.  B.  19  Eq.  250 ;  L.  £.  10  Ch.  431 ,  44  L.  J.  Gh.  760. 

28—2 


1849. 

July  30, 31. 

Aug.K. 

1850. 
Mareh  )8. 

BoUi  CouH, 

Lord 

Lanqdalb, 

M.B. 

[96] 
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Christy  The  caase  now  came  on  for  hearing. 

V, 

CouRTENAT.  ^^    WMcock  and  Mr.  Greene,  for  the  plaintiflfs,  contended, 

first,  that  there  was  no  evidence  of  a  complete  and  final  gift  to  the 
sons,  and  that  they,  therefore,  held  the  chambers  in  trast  for  the 
testator ;  and,  secondly,  that  the  father  being  ''  largely  indebted  " 
when  he  made  the  voluntary  gifts  to  his  sons,  they  were  void  under 
the  18  Eliz.  c.  5  :  Tovmsend  v.  Westacott  (i),  Scawin  v.  Scawin  (2). 

[  98  ]  Mr.  Turner  and  Mr.  Milne,  contrd,  relied  on  the  acts  of  the 

father,  showing  his  admission  that  the  property  belonged  to  the 
sons :  such  as  having,  at  times,  accounted  for  the  rents  to  them, 
and  stated,  that  he  was  acting  ''  on  behalf  of  his  son."  They  con- 
tended that  the  testator's  books  were  inadmissible  to  prove  his 
ownership,  and  that  in  such  cases,  the  contemporaneous  acts  and 
declarations  of  the  parent  were  alone  admissible  to  repel  the  legal 
presumption  that  a  purchase  in  the  name  of  a  child  was  made  by 
way  of  an  advancement,  and  not  a  trust :  Sidnwuth  v.  Sidmouth(3). 
They  further  argued,  that  no  inference  was  to  be  drawn  prejudicial 
to  the  rights  of  the  sons,  from  the  fact  of  the  father's  continuing  in 
possession,  and  receiving  the  profits  :  Lord  Orey  v.  Lady  Orey  (4) ; 
that  there  was  the  consideration  of  blood,  which  was  always  looked 
upon  as  a  good  consideration,  and  that  the  transactions  were 
perfectly  bond  fide  at  the  time,  though  the  property  of  the  testator 
had  since  undergone  a  great  depreciation. 

Mr.  WiUcock,  in  reply. 

Thb  Master  of  the  Bolls: 

I  cannot  have  much  doubt,  on  the  first  question,  which  is, 
whether  the  fact  of  the  father  taking  the  estate  in  the  name  of  the 
son,  amounted  to  an  advancement  of  the  son,  or  was  in  the  nature 
of  a  trust  for  the  father.  The  rule  of  law  is,  that  when  a  father 
purchases  property  with  money  of  his  own,  and  takes  a  conveyance 
in  the  name  of  his  child,  the  law  presumes  it  to  be  an  advancement 
for  the  child,  and  not  a  trust  for  the  father ;  those  who  allege  that 
[  *99  ]  it  is  a  trust  for  the  father,  are  bound  to  *prove  it,  and  the  evidence 
to  be  relied  on  for  that  purpose  consists  mainly,  if  not  exclusively, 
of  contemporaneous  circumstances  which  took  place  at  the  time  of 
the  transaction. 

(1)  60  R.  B.  193  (2  Beav.  340) ;  55  103  (1  Mac  &  G.  364),  and  NoreuUr. 
B.  B.  19  (4  Beav.  58).  Dodd,  54  B.  B.  224  (Or.  &  Ph.  100). 

(2)  57  B.  B.  238  (1  Y.  &  0.  0.  0.  (3)  50  B.  B.  235  (2  Beav.  447). 
<65) ;  and  see  SJcar/y,  Sovlhy,  84  B.  B.          (4)  Oa.  temp.  Finch,  p.  340. 
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In  this  case,  there  is  nothing  which  can  be  said  to  be  contem-  Christy 
poraneous  evidence.  The  plaintiffs  say,  and  it  is  the  fact,  that  the  gourtenaV. 
greater  part  of  the  property  originally  belonged  to  the  father,  and 
that  after  it  had  been  transferred  to  the  son,  the  father  treated  it  as 
his  own;  and  it  has  been  argued,  that  from  these  two  circumstances, 
we  are  to  come  to  a  conclusion  of  what,  at  the  time  of  these  trans- 
actions, the  father  meant  to  do.  I  do  not  see  the  strict  application 
of  this  argument.  Then  it  is  said,  that  the  father  has  made  entries 
in  his  books,  showing  that  this  was  his  own  property;  but  the 
entries  amount  only  to  declarations  made  subsequent  to  the  trans- 
actions, and  prove  nothing  as  to  the  character  of  the  transactions, 
at  the  time  they  took  place.  It  is  then  said,  that,  because  these 
books  are  used  by  the  defendants  for  the  purpose  of  showing  the 
solvency  of  the  father,  the  plaintiffs  have,  therefore,  a  right  to 
consider  the  statements  of  the  father  as  satisfactory  and  conclusive 
evidence  as  against  the  sons,  of  the  nature  of  the  prior  transaction, 
and  of  their  having  no  right  to  the  property.  I  am  not  able  to  come 
to  that  conclusion ;  and  the  present  inclination  of  my  opinion  is, 
that  if  the  father's  circumstances  permitted  it,  the  transactions 
amounted  to  preferments  or  advancements  of  the  sons,  and  not  to 
trasts  for  the  benefit  of  the  father.  As  to  this,  I  will  look  at  the 
authorities  before  I  decide  it. 

As  to  the  other  point,  I  have  much  more  doubt.  I  am  disposed 
to  think,  that  the  father  may,  for  a  considerable  part  of  the  time, 
have  been  in  such  a  situation  *at  least,  that  he  ought  not  to  be  C  ^^^  ] 
considered  competent  to  make  voluntary  gifts  of  anything.  There 
was  the  consideration  of  blood,  which  is  important  to  be  considered, 
especially  if  the  Court  is  to  determine  whether  the  transaction  is 
hand  fide. 

It  is  said,  that  it  appears  from  the  books  or ''  estimates,"  that  the 
testator  did  not  know  the  various  items  of,  what  he  called,  his 
property,  or  of  his  debts.  That  seems  to  be  so ;  for  the  property  in 
question  was  included  in  his  estimate,  though  it  was  not  his  own, 
but  was  merely  managed  by  him  after  he  had  devoted  it  to  the 
advancement  of  his  sons :  other  portions  of  what  he  called  his 
property,  consisted  of  a  policy  of  assurance  on  his  own  life,  which 
could  not,  in  his  lifetime,  be  considered  as  applicable  to  the  payment 
of  his  existing  debts,  and  other  portions  were  of  such  an  uncertain 
character,  that  the  entries  cannot  be  considered  as  denoting  sub- 
stantial value.  After  the  experience  the  testator  must  have  had,  of 
the  great  variation  in  the  value  of  his  property  in  two  successive 
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years,  this  book  cannot  be  considered  as  evidence  of  the  value  of 
CouBTKNAT.  bis  propertj.  His  experience  mast  have  told  him  that  his  estimate 
was  of  very  little,  if  any,  value  at  all. 

It  is  said,  that,  for  anything  I  can  know,  the  items  of  property 
may,  at  the  time,  have  been  of  the  value  assigned  to  them  by 
the  testator  in  his  estimate.  I  do  not  know  the  contrary,  no  valua- 
tion of  them  having  been  taken  at  the  time.  But  supposing  that 
they  were  not  of  that  value  at  the  time,  are  not  the  circumstances 
such,  that  I  ought  to  consider  that  the  testator  must  have 
known  their  real  value,  or  must  not  that  knowledge  be  imputed  to 
him. 

It  seems  to  me,  that  under  the  circumstances  a  careful  prudent 
[  MOi  ]  man,  in  such  a  situation,  could  not  say  the  ♦property  was  of  the 
value  put  upon  it,  and  I  am  afraid  I  must  direct  an  inquiry  to 
ascertain  whether  he  was  insolvent  at  the  times  of  these  trans- 
actions. If  he  was,  he  must  either  have  known  it,  or  the  knowledge 
ought  to  be  imputed  to  him.  It  is  a  very  important  case,  and  I  will 
consider  it. 


Aug,i,  The  Mastbb  of   the  Bolls  expressed  his  opinion,  that  the 

transfers  of  the  chambers  to  the  sons  were  in  the  nature  of  advance- 
ments, but  said,  that  he  must  make  a  reference  to  the  Master 
similar  to  that  in  Tovmsend  v.  Weatacott  (i),  to  ascertain  the  amount 
of  the  testator's  debts  and  liabilities,  and  the  value  of  his  property, 
at  the  dates  of  the  several  transfers  of  the  chambers. 


I860. 
March  18. 


The  case  was  mentioned  again,  together  with  two  petitions,  and 
the  decree  was  drawn  up  in  accordance  with  the  judgment  of  the 

COUBT. 


1850. 
A^ov,  7. 

Bolls  Court, 

Lord 

Lakodalb, 

M.B. 

[106] 


MOREELL  V.  WOOTTEN. 

(13  Beav.  106—106 ;  8.  C.  20  L.  J.  Ch.  81 ;  16  Jur.  319.) 

A  defendant  admitted  that  certain  documents  were  in  the  possession  of 
himself  and  W.  C.  his  co-executor,  and  that  others  were  in  the  possession 
of  their  joint  solicitor.  W.  C.  not  being  a  party  to  the  suit :  Held,  that  an 
order  for  production  could  not  be  made  against  the  defendant  on  such  an 
admission. 

In  1847,  a  sum  of  2,0001.  was  deposited  in  the  hands  of  Bichard 
Wootten  the  elder  and  Richard  Wootten  the  younger,  bankers  of 
Oxford,  upon  a  certain  agreement.    Richard  Wootten  the  elder  died, 


(1)  60  E.  B.  193  (2  Beav.  340) ;  65  E.  E.  19  (4  Beav.  68). 
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and  appointed  Bichard  Wootten  the  younger  and  William  Cole  his      Mobrsll 
execators.     This  bill  was  filed  against  Bichard  Wootten  the  younger,     Woottbk. 
and  the  assignees  of  one  John  Parker,  to  recover  the  above  sum ; 
but  Cole  was  not  made  a  defendant. 

The  defendant  Bichard  Wootten,  by  his  answer,  said,  that  he  did 
not  claim  any  right  to  hold  the  monies  otherwise  than  as  a  stake- 
holder, in  conjunction  with  his  co-executor  ;  and  as  being  entitled 
to  be  indemnified  against  costs  incurred.  That  he  was  a  salaried 
partner  only  with  Bichard  Wootten  the  elder,  deceased,  who  had 
appointed,  not  only  the  defendant,  but  also  William  Cole,  his 
executors,  and  that  they  had  both  proved  his  will. 

He  admitted,  "that  he  had,  in  the  possession  of  himself  and 
William  Cole,"  certain  documents  which  he  specified,  and  that 
certain  other  documents,  which  he  specified,  "  were  in  the  possession 
of  the  solicitor  of  him  and  William  Cole ; "  but  he  submitted 
he  was  not  bound  to  produce  them  in  the  absence  of  William 
Cole. 

Mr.  Shebbeare,  in  support  of  a  motion  for  the  production  of  the 
documents : 

There  is  a  sufficient  admission  of  the  possession  of,  and  control 
over  the  documents  *to  support  an  order  for  production.  The  [  •i^  ] 
defendant  admits  he  is  a  mere  stakeholder,  and  he  claims  no 
interest  in  the  matters  in  question ;  and  it  would  be  a  useless 
expense  to  make  Cole  a  party,  when  the  surviving  partner  is  before 
the  Court. 

Mr.  Oiffard,  contra,  merely  cited  Murray  v.  Walter  (1). 

Thb  Masteb  of  the  Bolls  : 

It  is  admitted,  that  some  of  the  papers  are  in  the  joint  possession  of 
two  persons,  and  that  others  are  in  the  possession  of  their  joint 
solicitor,  and  one  of  such  persons  is  not  here.  I  think  that  I  cannot 
act  upon  such  an  admission,  and  I  must,  therefore,  decline  making 
the  order  asked. 

Beserve  the  costs. 

(1)  54  E.  E.  232;(Cr.  &  Ph.  114), 


8,12. 

1861. 

Jan.  14. 
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I860.  WILLIS  V.  CHILDE(l). 

May  30.  ^   ' 

July  1,  2,  S,  (13  Beav.  117—132 ;  S.  0.  20  L.  J.  Ch.  113 ;  15  Jur.  303.) 

iDJiinction  granted   to  Feetrain    trustees  of  a  grammar  Bcbool  from 
removing  the  master. 
By  a  scheme  of  the  Court  for  the  regulation  of  a  grammar  school  founded 
JRolU  (hurt.  ^y  ^°g  Edward  VI.  authority  was  given  to  the  trustees  "  upon  such 

^^  grounds  as  they  should,  at  their  discretion,  in  the  due  exercise  and  execu- 

Lanodalb,  tion  of  the  powers  and  trusts  reposed  in  them,  deem  just,*'  to  remove  the 

M.R.  master  at  one  and  confirm  it  at  a  subsequent  special  meeting.    The  trustees 

[  117  ]  having  grounds  of  complaint  against  the  master,  they,  without  his  know- 

ledge, referred  the  matter  to  a  committee,  who  investigated  the  case  in  his 
absence  and  without  his  knowledge,  and  reported  against  him.  The  trustees, 
without  communicating  the  report  or  hearing  him,  confirmed  it  in  his 
absence,  and  resolved  to  remoye  him ;  and  they  summoned  a  second  meeting 
to  confirm  the  resolution.  The  master  then  attended  and  was  heard,  and 
the  removal  was  confirmed  without  any  other  hearing  or  inquiry  in  his 
presence.  The  Coitrt  held,  first,  that  the  regulation  did  not  confer  upon  the 
trustees  an  arbitrary  power  to  dismiss  the  master,  upon  any  grounds  which 
they  might  deem  just,  free  from  any  controul  of  this  Court;  and,  secondly, 
that  the  master  had  had  no  proper  opportunity  afforded  him  of  defending 
himself :  no  sufficient  means  of  explanation  and  no  means  of  proving  his 
defence,  and,  on  motion,  the  trustees  were  restrained  from  enforcing  the 
dismissal  and  ejecting  the  master. 

Kino  Edward  VI.  granted  to  the  Corporation  of  Lndlow  certain 
property,  to  keep,  observe  and  continue  the  grammar  school  in  the 
town  of  Ludlow,  out  of  the  rents  and  profits. 

In  1888,  the  plaintiff  was  appointed  schoolmaster. 

The  schoofl,  and  the  management  of  it  and  of  the  property  held 
in  trust  for  it  had,  before  the  year  1848,  become  the  subject  of 
differences  of  opinion  and  litigation.  But,  by  an  order  dated  the 
2nd  of  August,  1848,  and  made  by  the  Lord  Ghangbllob,  in  an 
information  filed  by  the  Attomey-Oeneral  against  the  Corporation 
of  Ludlow  and  others,  a  scheme  for  the  regulation  of  the  grammar 
school  in  question  and  certain  other  charities  was  settled. 

By  the  14th  regulation  of  that  scheme  it  was  provided  as  follows : 
''  That  the  trustees  shall  have  authority,  from  time  to  time,  upon 
[  *118  ]  such  grounds  as  they  *shall,  at  their  discretion,  in  the  due  exercise 
and  execution  of  the  powers  and  trusts  reposed  in  them,  deem  just, 
from  time  to  time,  to  remove  the  master,  usher  or  any  additional 
master  or  masters,  or  either  of  them,  from  their  or  his  offices  or 
office  in  the  manner  hereinafter  mentioned,  that  is  to  say :  That, 
on  the  requisition  in  writing  signed  by  three  of  the  trustees  at  least, 
the  secretary  of  the  said  trustees  shall  call  a  meeting  of  the  said 
trustees,  by  a  notice  in  writing  given  or  sent  to  each  of  the  said 

(1)  Hayman  v.  Oovemors  of  Rughy  School  (1874)  L.  B,  18  Eq.  28,  43 
L.  J.  Oh.  834,  30  L.  T.  217. 
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trustees  six  days  before  the  holding  of  such  meeting,  and  in  such  Willis 
notice  it  shall  be  stated,  that  at  the  said  meeting,  it  is  intended  to  chiI'db. 
propose  the  removal  from  the  said  office  of  master,  usher,  or  addi- 
tional master  or  masters,  the  person  whose  name  shall  be  in  the 
said  notice ;  and  that  at  the  same  meeting,  there  shall  be  present 
not  less  than  two-thirds  of  the  trustees  for  the  time  being ;  and 
that  at  the  said  meeting,  a  resolution  shall  be  proposed  by  one  and 
seconded  by  another  of  the  trustees,  for  the  removal  of  such  master, 
usher  or  additional  master  or  masters;  and  that  if  the  same  be 
carried  by  at  least  two-thirds  of  the  trustees  so  present,  the  same 
shall  be  entered  on  the  minutes  of  the  said  trustees,  and  signed  by 
such  of  them  as  vote  for  the  said  resolution.  And  that  if  the  said 
resolution  shall,  at  a  subsequent  meeting  of  the  said  trustees,  called 
by  such  notice  as  last  hereinbefore  mentioned,  and  in  which  notice 
shall  be  set  forth  the  former  resolution,  and  at  an  interval  of  one 
calendar  month,  at  least,  whereat  the  same  proportion  of  trustees,  at 
least,  shall  be  present,  as  is  required  to  be  present  at  the  first 
meeting,  be  confirmed  by  two-thirds  of  the  said  trustees  then 
present,  the  said  master,  usher,  or  additional  master  or  masters, 
shall  be  considered  as  removed,  as  on  the  day  of  the  said  second 
meetmg,  and  his  office  shall  be  vacant  on  and  from  that  day. 
Provided  that  such  resolution  and  the  ^confirmation  thereof  as  [*119] 
aforesaid,  together  with  the  grounds  of  such  removal,  shall  be 
entered  and  preserved  upon  the  minutes  of  proceedings  of  the  said 
trustees." 

In  1849,  there  were  disputes  and  complaints  between  the  master  and 
usher,  which  were  referred  to  the  grammar  school  committee,  who 
made  their  report  on  the  Srd  January,  1850,  without  communicating 
with  Mr.  Willis. 

On  the  8th  of  January,  1850,  Henry  Whittall,  Edward  Coates  and 
John  Sawyer,  signed  a  requisition  addressed  to  Eodney  Anderson, 
the  secretary  of  the  trustees,  requiring  him  to  call  a  special  meeting 
of  the  trustees  for  Wednesday  the  16th  day  of  January  then  next, 
at  which  meeting  it  was  intended  to  propose  the  removal  of  the 
Eev-  Arthur  Willis  (the  plaintiff),  from  his  office  of  master  of  the 
school,  and  on  the  same  day,  Mr.  Anderson  gave  notice  of  the 
intended  meeting. 

The  meeting  was  held  on  the  16th  day  of  January,  at  which 
fifteen  trustees  were  present;  and,  after  reading  the  requisition 
and  notice,  an  order  of  the  6th  of  August,  1849,  and  a  report  of 
the  grammar  school  committee,  a  resolution  for  the  removal  of 
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wiLLiB      Mr.  Willis  was  moved  by  Captain  George  Wellings,  and  seconded  by 

Ghildb.  Horatio  Bussell,  two  of  the  trustees,  and  then  the  trustees  (fourteen 
in  number),  acting,  as  they  said,  in  their  discretion,  and  in  the  due 
exercise  and  execution  of  the  powers  and  trusts  reposed  in  them, 
resolved,  that  Mr.  Willis  be  removed  from  his  ofiBce,  and  they  did 
remove  him,  and  signed  their  names  to  such  resolution ;  and  they 
subjoined  to  it  a  statement  of  the  grounds  of  such  removal,  which 
were  six  in  number,  and  were  as  follows : 

[  120  ]  «  First,  because  Arthur  Willis  has  continued,  from  the  making  of 

the  rule  or  order  of  the  6th  of  August,  1849,  to  disobey  the  same, 
and  has  excluded  the  town  boys  from  both  the  school-room  and  the 
playground  attached  to  the  said  school-room  ;  whilst  the  scholars, 
boarders  in  his  house,  had  access  to  both ;  thus  making  distinctions 
in  the  personal  treatment  of  the  scholars.  Second,  because  the 
said  Arthur  Willis,  by  refusing  to  open  the  school-doors  at  a  proper 
time  before  school-hours,  compels  the  boys  to  await  the  opening  of 
the  doors  in  the  public  streets,  whereby  they  are  exposed  to  the 
weather  both  in  summer  and  winter,  without  any  kind  of  shelter, 
and  this  becomes  highly  dangerous  to  the  health  of  children  of 
tender  years,  who  thus,  in  bad  weather,  are  compelled,  at  dififerent 
periods  of  each  day,  to  go  into  school  and  remain  there  in  wet 
clothing.  Third,  because,  whilst  the  town-boys  have  been  punished 
if  not  in  school  at  the  appointed  hours,  they  have  also  been  punished 
for  awaiting,  in  the  public  street  opposite  the  school-house,  the 
opening  of  the  school-doors ;  whilst  from  the  fact  that  the  school 
clock,  which  has  not  a  dial,  and  the  two  public  clocks  at  the  Church 
and  at  the  Market  Cross  rarely  or  never  give  similar  time,  it  is 
imposing  almost  an  impossibility  upon  the  town-boys,  to  present 
themselves  at  the  school-door  precisely  at  the  time  of  its  being 
opened  and  none  other;  whereas,  had  the  said  master  obeyed  the 
aforesaid  order  of  the  trustees,  he  would  have  dealt  not  only  justly 
by  the  town-boys,  but  have  insured  proper  means  to  secure  a 
punctual  attendance,  as  the  town-boys  could  have  awaited  their 
summons,,  either  in  the  play-ground  or  the  school-room.  Fourth, 
because  the  said  Arthur  Willis  has  impaired  the  usefulness  of  the 
usher,  by  blaming  him  openly  before  the  boys,  and  by  other  pro- 

[  *]2i  ]  ceedings.  Fifth,  because  we  believe,  that  under  *the  mastership  of 
the  said  Arthur  Willis  the  school  cannot  be  recovered  from  its 
present  decayed  condition,  and  the  proper  benefit  of  a  valuable 
foundation  will  be  in  a  great  degree  lost  to  the  community.  Sixth, 
because  the  aforesaid  refusal  to  comply  with  our  said  rule  and  order 
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is  an  infringement  not  only  of  such  order,  but  also  of  the  scheme  Wuxia 
laid  down  by  the  Court  of  Chancery ;  and  as  he  has  already  childb. 
endeavoured  to  intimidate  the  trustees  by  a  threat,  it  takes  from 
them  all  hope  that  the  general  rules  for  the  government  of  the 
school  now  under  consideration  can  ever,  under  the  mastership  of 
the  said  Arthur  Willis,  be  brought  into  effectual  operation,  if  they 
shall  be  personally  distasteful  to  himself  or  inconsistent  to  his 
interests."  And  it  was  ordered,  that  a  special  meeting  of  the 
trustees  should  be  convened  for  Wednesday  the  20th  of  February 
then  next,  at  11  o'clock  in  the  forenoon,  for  the  purpose  of 
submitting  the  foregoing  resolutions  for  confirmation. 

The  trustees  did  not  communicate  their  proceedings  to  the 
plaintiff,  but  he,  having,  by  some  means,  become  acquainted 
therewith,  on  the  18th  of  February,  1850,  wrote  to  the  trustees, 
stating  that  he  was  surprised  at  the  charges  against  him,  and  at 
the  intimation  of  a  determination  to  remove  him  from  the  office  of 
master;  that,  as  no  opportunity  had  yet  been  offered  to  him  of 
answering  the  charges,  he  trusted  they  would  give  their  calm  and 
attentive  consideration  to  what  he  had  then  to  state  on  the  subject 
of  them ;  and  that,  before  proceeding  further  in  the  matter,  they 
would  afford  him  an  opportunity  of  establishing  the  truth  of  the 
statements  contained  in  the  letter.  He  then  went  through  the 
several  charges,  explaining  them,  and  concluded  by  expressing  his 
interest  in  the  grammar  school. 

At  12  o'clock  on  the  20th  of  February,  1850,  the  plaintiff  received  [  122  ] 
an  intimation  from  the  trustees,  that  they  were  willing  to  hear 
what  he  had  to  say  upon  the  subject  of  his  letter  of  the  18th  of 
February,  1850.  A  meeting  of  the  trustees  was  held  on  the  same 
day,  at  which  the  plaintiff  and  the  usher  attended,  and  the  plaintiff 
offered  to  substantiate  the  statements  contained  in  his  letter.  He 
was  heard,  but  no  further  evidence  was  gone  into.  The  resolution 
of  the  16th  of  January  was  read,  and  then,  upon  the  motion  of 
Thomas  Childe,  seconded  by  Henry  Whittall,  two  of  the  trustees,  the 
undersigned  trustees,  being  not  less  than  two-thirds  of  the  trustees 
present  at  the  meeting,  alleging  that  they  had  heard  the  Eev.  Arthur 
Willis  on  the  subject  and  had  duly  considered  the  premises,  did,  in 
their  discretion  and  in  due  exercise  and  execution  of  the  powers  and 
trusts  reposed  in  them,  deem  it  just  to  adopt  the  proposition,  and 
accordingly  resolved,  that  the  resolution  be  confirmed.  They 
entered  a  minute  thereof  upon  the  books,  whereby  they  confirmed 
the  resolution,  and  *'  did  thereby  remove  him  from  such  office." 
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Willis  The    trustees    subsequently  brought    an    action  of    ejectment 

Childk.  to  recover  possession  of  the  school-house,  school-room  and 
premises. 

The  bill  charged,  that  the  trustees  had  since  refused  to  recognise 
him  as  the  schoolmaster ;  and  it  contested  the  truth  of  the  alleged 
grounds  for  removal. 

The  bill  charged,  the  trustees  with  corrupt  motives  in  removing 
him,  arising  out  of  the  plaintiff's  exertions  to  protect  the  charity 
property,  in  which  some  of  them  had  a  personal  interest:  that 
some  of  them  had  said,  it  was  necessary  to  get  rid  of  him,  as  he 
[  *123  ]  interfered  *with  the  trustees ;  and  that  they  had  endeavoured  to 
get  up  charges  against  him,  and  accused  him  of  having  caused  an 
increase  in  the  borough  rates. 

The  bill  prayed  a  declaration,  that  the  resolution  was  invalid,  and 
for  an  injunction  to  restrain  the  defendants  from  enforcing  it,  and 
to  restrain  the  action  of  ejectment. 

The  plaintiff  now  moved  for  an  injunction. 

Mr.  Turner  and  Mr.  Renshaw,  in  support  of  the  application : 

Trustees,  in  the  exercise  of  a  discretion,  are  bound  to  act  according 
to  the  best  of  their  judgment,  upon  full  information,  and  bond  fide. 
Here  the  defendants  have  proceeded  in  a  harsh  and  arbitrary 
manner,  and  upon  a  predetermined  judgment  and  from  personal 
motives  to  dismiss  the  plaintiff  from  his  office.  The  Court  has 
ample  authority  to  control  the  corrupt  exercise  by  trustees  of 
their  powers.  [They  cited  In  re  Phillips*  Charity  (i)  and  In  re 
Fremington  School  (2),  where  the  Coubt  reinstated  schoolmasters 
who  had  been  improperly  dismissed  by  the  trustees  of  the 
schools.] 

[  124  ]  2.  The  trustees  have  proceeded  irregularly  in  point  of  form. 

They  ought  specifically  to  have  stated  the  charges  against  the 
master :  they  should  have  summoned  him  to  appear  and  answer 
them,  and  then  have  given  him  an  opportunity  of  adducing  evidence, 
instead  of  deciding  without  those  forms  and  in  his  absence  :  [In  re 
Phillips'  Charity  (1),  In  re  Fremington  School  (2),  Rex  v.  Oaskin  (8), 
Doe  d.  Earl  Thanet  v.  Oartham  (4).] 

[  125  ]  8.  There  is  a  serious  point  to  be  decided  at  the  hearing  of  the 

cause,  and  things  ought  to  remain  in  statu  quo,  until  the  decision 
of  the  Court  can  be  obtained  on  the  whole  case. 


(1)  72  R  R.  802  (9  Jur.  959).       (3)  4  E.  R.  633  (8  T.  E. 

(2)  77  B.  E.  879  (10  Jur.  612).      (4)  26  E.  E.  649  (1  Bing.  357). 
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Mr.  lAoyd  and  Mr.  Lewin,  contra  :  Willis 

The  plaintiff  has  failed  in  showing  that  the  trustees  have  acted  Cuildb. 
otherwise  than  bond  fide,  or  that  they  have  exercised  any  thing 
bat  a  sound  discretion,  having  regard  to  the  true  interests  of  the 
school.  By  the  regulations  the  dismissal  is  referred  to  the  sole 
discretion  of  the  trustees,  and  this  Court  has  no  jurisdiction  to 
control  it. 

If  there  be  any  ground  of  complaint  against  the  trustees,  it  is  a 
matter  of  visitatorial  jurisdiction  with  which  this  Court  will  not 
interfere.  The  application  ought  to  be  to  the  visitor :  [Attorney^ 
General  v.  Middleton  (i),  Philips  v.  Bury  (2),  Rex  v.  The  Bishop  of 
Ely  (8),  Eden  v.  Foster  (4),  and  Ferrahy  v.  Hobson  (5). 

They  also  cited  Whiston  v.  The  Dean  and  Chapter  of  Rochester  (0) 
and  Reg.  v.  The  Darlington  School  (7).] 

When  trustees  of  a  school  have  power  to  remove  the  master  on       [  126  ] 
their  discretion,  they  may  do  so  without  assigning  any  reason,  if 
they  do  not  act  from  corrupt  or  improper  motives :  Ex  parte  HoUand, 
In  re  Buxton  School  (8). 

Mr.  Turner f  in  reply,  argued,  that  this  was  not  a  case  of  simple 
"  discretion,"  but  of  a  discretion  ^'  in  the  due  exercise  and  execution 
of  the  powers  and  trusts  reposed  in  them  "  the  trustees.  That  it 
was  therefore  a  trust,  the  execution  of  which  this  Court  would,  when 
necessary,  control.  That  the  matter  was  not  visitatorial,  ^arising  [  *127  ] 
out  of  any  charter,  but  matter  of  scheme  emanating  from  this  Court, 
and  therefore  always  subject  to  its  jurisdiction  (9). 

The  Mastbb  of  the  Bolls  reserved  his  judgment. 


Thb  Masteb  of  the  Bolls  : 

The  plaintiff,  in  this  case,  complains  of  his  removal  by  the 
trustees  from  his  office  of  schoolmaster.  He  admits  that  the 
trustees  of  the  charity,  if  they  act  in  due  exercise  and  execution  of 
the  powers  and  trusts  reposed  in  them,  and  in  the  manner  authorised 
in  the  regulations,  have  a  right  to  remove  the  schoolmaster,  and 
that  they  have  even  a  discretionary  power,  when  it  is  exercised  after 

(1)  2  Ves.  Sen.  327.  (6)  82  R.  E.  243  (7  Hare,  632). 

(2)  2  T.  E.  346.  See  34  fi.  B.  134.     (7)  66  E.  R  621  (6  Q.  B.  682). 

(3)  1  E.  E.  484  (2  T.  E.  290) ;  2    (8)  81  E.  R  913  (11  Jur.  681). 

E.  B.  644  (6  T.  E.  475).  (9)  See  AU.-Gen.  v.  Bovill,  65  E.  E. 

(4)  2  P.  WmB.  325.  606  (1  Ph.  762). 

(5)  78  E.  E.  86  (2  Ph.  265). 


1851. 
Jan.  14. 
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WiLLTs  due  consideration  and  making  themselves  duly  acquainted  with  the 
Childe.  '^tis  upon  which  they  adjudicate ;  but  he  denies  that  they  have  any 
right  to  remove  the  master  arbitrarily  and  capriciously,  and  he 
insists,  that  in  his  case,  they  have  acted  irregularly,  without  proper 
inquiry  and  unjustly,  and  that  they  have  done  him  an  injury,  for 
which  he  is  entitled  to  redress  in  this  Court. 

The  trustees,  on  the  other  hand,  insist,  that  they  have  a  right  to 
remove  the  master  for  any  reasons  whatever  which  seem  good  to 
themselves,  and  that  they  are  not  answerable  to  this  Court  for  the 
mode  in  which  they  have  thought  fit  to  exercise  their  discretion. 
And  they  further  contend,  that  if  they  are  bound  to  answer,  or  are 
in  any  way  accountable  for  the  exercise  of  their  discretion,  they  have 
proceeded  regularly  and  justly,  and  have  removed  the  master  for 
good  and  sufficient  reasons. 

[  128  ]  The  first,  and  perhaps  the  only,  question  material  to  be  considered 

at  this  time  is,  whether,  under  the  scheme  established  in  this  case, 
the  trustees  have  an  arbitrary  and  uncontrollable  authority  to  dis- 
miss the  master,  for  any  cause  which  they  may  think  fit  to  assign. 
It  is  contended,  on  their  behalf,  that  their  decision  is  final,  and 
subject  to  no  appeal,  and  as  an  authority  for  this.  The  Darlington 
School  case  (i)  is  relied  upon.  In  that  case,  there  was  a  power  for 
the  governors  to  remove  the  master  and  appoint  another,  *'  accord- 
ing to  their  sound  discretion  "  and  upon  these  words,  it  was  held, 
that  the  trustees  might  remove  the  master  as  they  pleased,  and  that 
their  discretion  was  not  to  be  restricted  by  any  opinion  which  the 
Court  might  form,  of  the  reasons  on  which  they  might  have  been 
induced  to  exert  it.  When  The  Darlington  School  case  was  first 
brought  under  the  notice  of  Vice-Chancellor  Knight  Brucb  in  The 
Fremington  School  case  (2),  his  Honour  did  not  consider  that  it 
applied.  By  the  will  of  the  founder,  in  The  Fremington  School  case, 
the  trustees  were  empowered  to  displace  the  master,  "upon  any 
neglect  or  misbehaviour  in  such  master  or  other  just  cause,  for 
which  they  or  the  greater  number  of  them  should  agree  upon  and 
think  fit  to  displace  such  master,"  and  place  another  there.  His 
Honour  did  not  think  that  the  principles  on  which  I'he  Darlington 
case  was  decided  were  applicable  to  such  a  case,  but  held,  that  the 
Court  was  to  consider,  whether  there  was  neglect,  misbehaviour, 
or  other  just  cause;  it  was  not  enough  for  them  to  say  that 
there  was  some  cause  or  reason  for  which  they  might  agree  upon 
and  think  fit. 

(1)  66  E.  E.  521  (6  a  B.  682).  (2)  77*B.  B.  879  (10  Jur.  612). 
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In  the  case  now  under  consideration,  the  power  of  the  trustees  is  Willis 
not,  as  in  The  Darlington  School  case,  *to  remove  **  according  to  their  chi^di. 
soiind  discretion,"  nor,  as  in  The  Fremington  case,  for  such  "just  [  •129  ] 
cause  for  which  they  &c.  might  agree  upon  and  think  fit  to  displace 
such  master;  "  but  the  power  has  reference  to  "such  grounds  as 
they  shall,  at  their  discretion,  in  the  due  exercise  and  execution  of 
the  powers  and  trusts  reposed  in  them,  deem  just."  If  the  grounds 
were  to  be  such  as  they  at  their  discretion  should  deem  just,  or  if 
they  were  merely  to  exercise  the  power,  it  might  be  difficult  to  dis- 
tinguish that  from  The  Darlington  School  case  ;  but  here,  that  which 
is  to  be  done  is  to  be  in  the  execution,  not  merely  of  the  powers, 
but  of  the  "  powers  and  trusts  reposed  in  them."  The  powers 
which  are  given  in  such  a  case  as  this,  like  all  powers  to  be  exer- 
cised for  the  benefit  of  others,  or  for  purposes  more  or  less  public, 
must,  in  one  sense,  be  deemed  to  be  held  in  trust.  There  are  many 
powers,  in  that  sense,  held  to  be  trusts,  which  cannot  be  enforced 
or  controlled  in  this  Court.  But  here  is  a  power  defined  by  this 
Court  for  the  purpose  of  carrying  into  execution  a  charitable  trust, 
and  it  must,  I  think,  be  considered,  that  the  word  "  trusts  "  was 
added  to  the  word  "  powers,"  for  the  purpose  of  keeping  in  view,  that 
it  was  a  trust  for  the  execution  of  which  the  Court  was  providing ; 
and  the  employment  of  the  word  '*  trust,"  especially  when  con- 
sidered with  reference  to  the  direction  to  preserve  a  statement  of  the 
grounds  of  removal,  appears  to  me  to  have  the  effect  of  restricting 
the  large  meaning  of  the  word  "  discretion,"  contained  in  the  earlier 
part  of  the  clause.  I  am,  therefore,  of  opinion,  that  the  regulation 
does  not  confer  upon  the  trustees  an  arbitrary  power  to  dismiss  the 
master,  upon  any  grounds  which  they  may  deem  just,  free  from  any 
control  of  this  Court. 

Considering  that  the  trustees  are  not  the  only  and  absolute  judges 
of  the  sufficiency  of  the  grounds  of  *removal  upon  which  they  have  [  •iso  ] 
acted,  and  that  they  are  subject  to  the  jurisdiction  and  control  of 
this  Court  in  the  execution  of  the  trusts  reposed  in  them,  it  becomes 
necessary  to  inquire  into  the  manner  in  which  they  have  acted  in 
the  present  case. 

The  plaintiff  alleges,  that  the  power  of  the  trustees  has  been 
corruptly  exercised,  or  at  least  that  there  has  been  an  undue  exercise 
of  their  discretion.  A  great  many  affidavits  have  been  filed ;  they 
contain  much  inconsistent  evidence ;  and  it  seems  to  me,  that  some 
at  least  of  the  trustees  manifested  an  eager  desire  to  find  occasion 
to  remove  the  plaintiff.    If,  upon  a  fair  investigation  of  the  facts, 
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Willis       and  after  just  means  of  explanation  and  defence  had  been  afforded, 
ChuIdb,      it  b&d  appeared  that  the  employment  of  the  plaintiff  had  become 
prejudicial  to  the  school,  the  trustees  would  have  been  fully  justified 
in  removing  him. 

Upon  the  merits,  I  find  it  very  difficult  to  form  any  conclusive 
opinion,  upon  the  truth  or  falsehood  of  many  of  the  allegations 
which  are  stated ;  but  after  reading  the  affidavits,  I  observe,  that 
some  differences  having  arisen  between  the  master  and  the  usher, 
the  trustees,  not  troubling  themselves  to  promote  any  means  of  con- 
ciliation or  adjustment,  seem  to  have  been  disposed  to  impute  the 
principal  fault  to  the  plaintiff ;  and,  instead  of  instituting  an  inquiry 
in  his  presence,  which  might  have  afforded  him  the  means  of 
explanation  and  defence,  they,  without  his  knowledge,  commenced 
proceedings  against  him  by  referring  the  matter  to  the  school  com- 
mittee to  consider  the  case.  The  committee  proceeded  to  investi- 
gate the  case  in  his  absence  and  without  his  knowledge,  and  reported 
against  him.  The  report  was  not  communicated  to  him  ;  but  the 
r  ♦181  ]  trustees  met,  and,  as  they  say,  considered  the  report ;  *and,  in  his 
absence  and  without  hearing  him,  they  confirmed  the  report,  and 
resolved  to  remove  him,  and  stated  the  grounds  and  reasons  for  his 
removal. 

The  trustees  having  thus  committed  themselves,  having  thus  con- 
demned the  plaintiff  unheard,  ordered  another  meeting  to  be 
summoned  for  Wednesday  the  20th  day  of  February  then  next,  for 
the  purpose  of  submitting  the  foregoing  resolution  for  confirmation. 
The  trustees  did  not  even  then  think  it  necessary  to  communicate 
their  proceedings  to  the  plaintiff ;  but  the  plaintiff  having,  by  some 
means,  become  acquainted  with  the  proceedings,  he,  on  the  18th 
February,  two  days  before  the  meeting  appointed  for  the  20tb, 
wrote  to  the  trustees  a  letter,  which  ought  to  have  induced  them  to 
pause  and  to  consider  whether  they  were  proceeding  with  due 
caution  and  justly.  The  only  effect  which  it  seems  to  have  had 
was,  to  induce  them,  at  twelve  o'clock  on  the  day  of  the  meeting,  to 
inform  him  that  they  had  received  his  letter,  and  were  ready  to 
hear  what  he  had  to  say  on  the  subject  of  it.  He  did  accordingly 
attend,  and  said  what  he  could  or  thought  of  under  such  circom- 
stances ;  and  after  so  hearing  him,  and  without  any  other  hearing 
or  enquiry  in  his  presence,  they  confirmed  the  former  resolution  to 
remove  him,  and  this  confirmation  was  signed  by  the  same  fourteen 
trustees  who  had  signed  the  resolutions  of  January. 

Care  was  taken  to  observe    the   mere  form  required  by  the 


vol,.  Lxxxviii.]    1851.    CH.     13  BEAV.  131—182. 


449 


fourteenth  re^^alation ;  but  I  own  that  it  appears  to  me  perfectly  clear, 
that  Mr.  Willis  had  no  proper  opportunity  afforded  him  of  defending 
himself ;  no  sufficient  means  of  explanation ;  no  means  of  proving 
his  defence,  if  he  had  any.  The  evidence  which  is  before  me  does 
nol  enable  me  to  determine  whether  *Mr.  Willis  had  a  good 
defence  or  not ;  and  it  is  a  most  serious  misfortune  to  the  welfare 
of  this  school,  that  a  matter  of  such  importance  should  remain  in 
aaspense :  but  I  think,  that  upon  their  own  showing,  the  trustees 
have  taken  upon  themselves  to  remove  Mr.  W^illis  without  giving  him  a 
proper  hearing ;  and  the  facts  which  are  disclosed  in  the  affidavits, 
thonc^h  not  such  as  to  enable  me  to  come  to  a  satisfactory  con- 
clusion, are  at  least  such,  as  to  make  it  not  improbable,  that  Mr. 
Willis  may  be  able  to  show,  that  he  ought  not  to  have  been  removed. 
I  therefore  grant  the  injunction  to  restrain  the  defendants  from 
enforcing  the  resolution  of  the  16th  January,  confirmed  on  the 
20th  February. 


In  re  The  NOETHEEN    COAL   MINING   COMPANY. 
(BLAKELEY'S   CASE.) 

(13  Beav.  133—141.) 

[Affirmed  on  appeal,  as  reported  in  8  Mac.  &  6.  726.     See  87 
B.  R.  265.] 
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ATTOENEY-GENEEAL   v.  DALTON. 

(13  Beav.  141—153 ;  S.  0.  20  L.  J.  Oh.  569 ;  15  Jur.  412.) 

The  right  of  selecting  new  trustees  of  a  parish  charity  held  to  belong  to 
the  ratepayers  in  vestry,  and  not  to  the  surviving  trustees. 

In  1671,  an  estate  was  purchased  out  of  parish  funds,  and  was  conveyed 
to  the  rector,  churchwardens,  and  twelve  parishioners,  for  the  relief  of  the 
poor  inhabitants.  The  deed  was  lost.  New  trustees  were  appointed  by 
deed,  dated  in  1701,  which  recited  that  the  deed  of  1671  provided,  that  when 
the  trustees  were  reduced  to  five,  they  should  convey  the  premises  to  them- 
selyes  and  eleven  other  parishioners.  In  1725,  1769,  1782,  and  1806,  new 
trustees  were  appointed  by  the  parishioners,  but  the  deeds  executed  in  1769, 
1782,  and  1806  contained  a  proviso  that  the  new  trustees  should  be  nomi- 
nated by  the  five  survivors.  In  1831  and  1842  new  trustees  were  appointed 
by  the  old  trustees :  Held,  upon  the  whole,  that  the  last  appointments  were 
invalid,  and  that  the  right  of  nominating  new  trustees  belonged  to  the 
parishioners,  and  not  to  the  surviving  trustees. 

The  legal  estate  was  presumed  to  be  vested  in  the  persons  to  whom  it  was 
purported  to  be  conveyed,  notwithstanding  some  irregularities. 

Special  directions  were  asked  to  be  given  to  the  Master  as  to  taking  the 
provisions  of  the  Church  Building  Acts  into  consideration  in  settling  the 
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^.Q,  scheme,  the  parish  being  divided  into  eight  separate  districts,  and  the  money 

V.  being  to  be  distributed  by  the  rector  and  churchwardens ;  and  it  was  also 

Dalton.  asked,  that  directions  should  be  given  as  to  the  mode  of  distribution  in  each 

district  of  the  portion  allotted  to  it.    The  former  was  refused,  and  it  was 

held,  that  the  Master  could  take  the  latter  into  consideration  without  any 

special  direction. 

Thib  case,  ^hich  was  one  of  considerable  local  importance,  was 
argued  by 

Mr.  Turner  and  Mr.  Bagshawe,  for  the  relators. 

Mr.  Roupell  and  Mr.  W.  M.  James^  for  the  late  churchwardens. 

Mr.  Giffard,  for  the  present  churchwardens. 

Mr.  Lloyd  and  Mr.  Rogers,  for  the  district  incumbents. 

[  U2  ]  Mr.  Forster,  for  Mr.  Dalton,  the  rector. 

Mr.  Humphry,  Mr.  Walpole,  and  Mr.  Younge,  for  the  alleged 
trustees. 

Mr.  Turner,  in  reply. 

[As  to  the  parish  property  being  vested  in  the  churchwardens 
and  overseers,  under  the  59  Geo.  III.  c.  12,  s.  17,  Doe  d.  Jackson 
V.  HUey  (i)  and  Attorney-General  v.  Lewin  (a)  were  cited.  As  to  the 
power  of  appointing  new  trustees,  Doe  d.  Dupleix  v.  Roe  (3),  Attorney- 
General  V.  Cuming  (4),  and  Foley  v.  Wontner  (5)  were  cited.  The 
Attorney-General  v.  Bovill  (6)  was  also  referred  to.] 

The  Master  of  the  Eolls  reserved  his  judgment. 

1861.         The  Mastbb  of  the  Rolls  : 

Jan.  IS. 

This  information  was  filed    by    the  Attorney-General,  at  the 

relation  of  certain  inhabitants  of  the  parish  of  Lambeth,  against 
the  rector  and  churchwardens  of  the  same  parish,  the  incumbents 
of  the  ecclesiastical  districts  into  which  the  parish  has  been  divided, 
under  the  Church  Building  Acts,  the  churchwardens  of  those 
[  *14S  j  districts,  and  against  Charles  Field  and  others,  who  *claim  to  be 
trustees  of  the  property  or  estate  which,  in  the  pleadings  of  this 
cause,  is  called  ''  Hayle's  estate.'' 

The  estate  was  comprised  in  and  conveyed  to  trustees  by  an 

(1)  34  R.  R.  691  (10  B.  &  0.  88.5).      (4)  60  E.  R.  86  (2  Y.  &  C.  C.  0. 139). 

(2)  42  R.  R.  211  (8  Sim.  36(5).         (6)  22  R  R.  110  (2  J.  &  W.  24o). 

(3)  3  R.  R.  664  (1  Anet.  86).         (6)  6d  R.  R.  a06  (1  Ph,  762). 
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indenture  dated  the  1st  day  of  December,  1671 ;  and  the  informa-  A.-a. 
iion  prays,  that  an  account  may  be  taken  of  the  hereditaments  dalton. 
therein  comprised,  and  for  a  declaration  that  the  same  were  pur- 
chased out  of  the  funds  of  the  parish  of  Lambeth,  for  the  general 
porposes  of  the  parish,  and  for  the  benefit  of  the  poor  inhabitants 
thereof:  that  there  are  no  duly  or  legally  appointed  trustees 
thereof :  that  it  is  doubtful  in  whom  the  legal  estate  of  the  same 
hereditaments  is  now  vested,  and  who  was  the  last  surviving  and 
duly  appointed  trustee  of  the  same.  The  information  then  prays, 
that  new  trustees  may  be  appointed  by  this  Court,  and  that  the 
lands  may  be  vested  in  such  trustees,  when  appointed,  upon  the 
several  trusts  to  which  the  same  are  subject:  that  the  present 
rector  may  be  appointed  one,  and  three  of  the  churchwardens  of 
the  parish  for  the  time  being  may  be  appointed  three  of  such 
trustees,  and  the  remaining  twelve  of  the  sixteen  trustees  (which  it 
is  alleged  there  ought  to  be)  may  be  duly  selected  and  chosen  to  be 
such  trustees  by  the  rate-payers  or  parishioners  of  the  said  parish : 
and  that  a  scheme  may  be  settled  for  the  future  management  of 
the  estates,  and  the  due  application  of  the  rents  and  profits  thereof, 
from  and  after  the  expiration  of  the  existing  lease,  and  for  other 
relief. 

The  land  in  question  was  purchased  from  Bobert  Hayle  and  Ann 
his  wife,  in  the  year  1671,  for  the  sum  of  8002.  The  conveyance 
was  made  to  the  rector,  to  twelve  persons  who  are  described  as  of 
the  parish,  and  to  the  three  churchwardens.  The  conveyance  is 
not  expressed  to  be  on  trusts,  and  no  contemporary  deed  or  *declara-  [  *144  ] 
tion  of  trust  is  produced;  but  two  of  the  persons  to  whom  the 
conveyance  was  made,  namely,  Henry  Forty  and  William  Phillips, 
by  indentures  dated  the  10th  and  11th  days  of  January,  1701,  con- 
veyed the  estate,  for  a  nominal  consideration,  to  George  Hooper, 
the  rector,  and  certain  inhabitants  and  the  churchwardens ;  and  in 
and  by  the  indenture  of  release  it  is  recited,  that  Thomas  Tompkins 
and  the  other  persons  to  whom  the  conveyance  was  made  in 
December,  1671,  did  declare,  that  the  conveyance  to  them  made  of 
the  said  estate  was  so  to  them  made,  and  they  did,  by  virtue 
thereof,  stand  seised  of  the  said  premises,  upon  trust,  that  they 
should  manage,  dispose,  and  pay  the  rents  to  the  rector  and  church- 
wardens for  the  time  being,  to  be,  from  time  to  time,  disposed  of 
for  the  relief  of  the  poor  inhabitants  of  the  parish,  as  the  rector 
and  churchwardens  should  think  fit;  and  that  whenever  all  the 
trustees,  except  five,  should  happen  to  die,  the  said  five  persons 

29—2 
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A.-Q.        should  convey  and  assure  the  premises  to  the  use  of  themselves 

Dalton.      and    eleven    other   parishioners  and    inhabitants  of  the  parish, 

whereof  the  rector  and  churchwardens  for  the  time  were  to  be  four, 

upon  the  same  trusts  as  before,  with  a  proviso  to  indemnify  the 

trustees  for  the  time  being. 

This  recital  in  the  deed  of  the  11th  of  January,  1701,  is  the  only 
evidence  of  the  original  object  and  purposes  of  the  trust. 

As  the  trustees  were,  in  process  of  time,  reduced,  the  direction 
for  a  conveyance  to  new  trustees  by  five  survivors  appears  to  have 
been  neglected.  Nothing  is  said  in  the  deed  as  to  the  mode  in 
which  the  parishioners  and  inhabitants,  who  were  not  rector  or 
churchwardens,  were  to  be  nominated  and  appointed  trustees  ;  but, 
[  *H5  ]  in  the  year  1701,  the  trustees  of  1671,  being  *reduced  to  two,  new 
trustees  were  appointed,  and  to  them,  together  with  the  rector  and 
three  churchwardens  (constituting  sixteen  trustees),  a  conveyance 
'  was  made  by  the  two  survivors  of  the  old  trustees,  on  the  trusts 

therein  mentioned.  These  trusts  are  the  same  as  those  recited  to 
have  been  declared  by  the  deed  of  1671 ;  and  we  learn  from  it,  that 
the  estate  was  to  be  held  on  trust  to  pay  the  rents  to  the  rector  and 
churchwardens,  for  the  use  of  the  poor  inhabitants  of  the  parish.  • 

It  was  admitted  at  the  hearing  of  the  cause,  that  the  particular 
distribution  of  the  income,  which  ought  to  be  made  for  the  benefit 
of  the  poor,  must  be  the  subject  of  a  scheme.  The  principal  ques- 
tion litigated  was,  by  whom  new  trustees,  to  be  added  to  the  rector 
and  churchwardens,  ought  (when  required)  to  be  appointed,  it 
being  contended,  on  behalf  of  the  informant,  that  the  new  trustees 
should  be  nominated  by  the  rate-payers  of  the  parish ;  whilst  the 
defendants,  now  claiming  to  be  trustees,  contend,  that  the  right  of 
nominating  new  trustees  (when  required)  belongs  to  the  surviving 
trustees,  without  the  intervention  of  the  parishioners  at  large. 

The  words  of  the  recited  declaration  give  no  information  by 
which  the  question  can  be  decided.  It  is  quite  consistent  with 
them,  that  the  new  trustees,  not  being  rector  or  churchwardens, 
who  were  to  be  added  to  the  surviving  five,  should  be  nominated 
by  the  surviving  five,  or  in  some  other  manner  ;  and  the  history  of 
the  trust  is  involved  in  great  obscurity,  probably  in  consequence  of 
the  deed  of  1671  not  being  forthcoming.  It  seems,  however,  that 
in  1667,  certain  persons  appointed  at  a  parish  meeting  were 
empowered  to  inquire  after  some  purchase,  whereupon  the  stock  of 
the  parish  might  be  laid  out  and  improved,  for  the  benefit  of  the 
[  •ue  ]       poor  *of  the  parish  ;  but  it  does  not  appear  what,  if  any  thing,  was 
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thereupon  done,  or  whether  the  purchase  from  Hayle  was  the  a.-g. 
result  of  the  appointment  then  made  ;  nor  have  there  been  found  dalton. 
any  intimation  of  what  was  done  till  very  near  the  time  when  the 
deed  of  January,  1701,  was  executed ;  but  it  appears,  that  for 
several  years  previously  to  the  year  1700,  and  in  that  year,  from 
March,  1700,  to  March,  1701,  the  churchwardens'  accounts  were 
entered  in  the  parish  books  and  annually  audited. 

The  trust  land  in  question  was  let  on  lease  to  a  person  of  the 
name  of  Pennyall,  and  the  receipt  for  Fennyall's  rents  was  entered 
in  the  churchwardens'  accounts.  A  renewal  of  Pennyall's  lease 
was  contemplated,  and  in  the  churchwardens'  account  for  the 
whole  year  1700  (or  up  to  March,  1701),  we  find  these  items : 

December  2nd.  '*  Expended  with  Mr.  Ayliffe  and  some 
gentlemen  of  the  parish  to  advise  about  the  deed  of 
trust  for  Pennyairs  land 7«." 

December  16th.  ''Expended  in  going  to  the  gentlemen 
that  were  to  be  trustees  for  Pennyall's  land,  to  have 
their  consent  to  be  put  into  the  said  trust  -         -         -     8«.  4(2." 

January  8th,  1701.  "  Expended  going  to  acquaint  the 
gentlemen  that  were  trustees,  when  to  meet  to  seal  the 
deed  of  trust 6«.  6d." 

As  Henry  Forty  and  William  Phillips  were,  at  that  time,  the 
only  surviving  trustees,  it  may,  I  think,  be  presumed,  that  the 
business  of  appointing  new  trustees  in  January,  1701,  was  managed 
by  the  parish,  and  we  thus  obtain  grounds  for  thinking,  that  the 
appointment  cotemporaneous  with  the  first  evidence  of  the  trust 
was  by  the  parish.  It  does  not  appear  that  this  mode  of  ^proceed-  [  *H7  ] 
ing  was  adopted  in  consequence  of  the  trustees  being  reduced  below 
five ;  and  as  there  is  no  earlier  evidence  of  any  mode  of  appoint- 
ment, it  seems  reasonable  to  consider,  that  it  was  then,  at  least, 
understood,  that  the  nomination  of  new  trustees  was  with  the 
parish. 

It  further  appears,  that  at  a  vestry  meeting  of  the  parish  held  on 
the  28rd  of  June,  1725,  it  was  agreed,  that  certain  persons  then 
named,  together  with  the  rector  and  churchwardens  for  the  time 
being,  should  be  appointed  trustees  of  the  estates  therein  men- 
tioned ;  one  of  which  is  described  as  the  estate  purchased  by  the 
parish  in  St.  George's  Fields,  and  that  any  five  of  them,  with  a 
churchwarden,  should  be  a  committee  and  have  full  power  to 
let  leases. 
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A.-G.  A  conveyance  to  the  new  trustees  on  this  occasion  has  not  been 

Dalton.      found ;  bal  the  surviving  old  trustees  and  the  new  trustees  joined 

in  granting  a  subsequent  lease  to  Pennyall ;  and  it  thus  appears, 

that  the  surviving  old  trustees  were  acting  in  concurrence  with  the 

new  trustees  nominated  by  the  vestry. 

The  estate  and  the  trusts  to  which  it  was  subject  do  not  appear 
to  have  been  managed  or  administered  upon  any  regular  or  consis- 
tent plan ;  and  it  is  probable,  that  the  knowledge  once  possessed  on 
the  subject  became  obscure.  On  the  18th  of  October,  1760,  a 
lease  of  the  trust  premises  was  granted  by  the  rector  and  church- 
wardens of  the  parish  to  Thomas  Jemmott,  and  in  such  lease  the 
premises  are  described  as  having  been  theretofore  purchased  by 
the  rector  and  churchwardens,  with  the  consent  and  approbation  of 
the  parishioners  in  public  vestry  assembled,  out  of  their  common 
savings,  from  sundry  religious  and  charitable  benefactions  or 
contributions. 
[  1***  ]  In  September,  1763,  it  was  agreed  by  the  parishioners  in  vestry 

assembled,  that  a  proposal  made  by  John  Biggin  to  take  a  lease 
for  five  years  should  be  accepted,  and,  accordingly,  a  lease  of  the 
premises  described  as  in  the  former  lease  of  Jemmott  was  granted 
by  the  rector  and  churchwardens.  The  want  of  regularity  in  the 
proceedings  is  sufficiently  apparent;  but,  so  far  as  the  facts  are 
made  known,  nothing  occurred  which  is  inconsistent  with  the  claim 
made  by  the  information,  that  the  new  trustees  ought  to  be,  from 
time  to  time,  nominated  by  the  parish. 

In  1769,  the  parish,  being  in  debt  and  in  want  of  money  for 
repairing  the  church  and  other  purposes,  resolved  to  raise  the  sum 
of  1,800Z.  by  borrowing  money  on  annuities  for  lives,  and  that  the 
estates  called  Pedlars  Acre  (not  in  question  here),  and  Hayle's  be 
given  as  security  for  payment  of  the  annuities,  by  conveying  the 
estates  in  trust  to  certain  persons  appointed  by  the  vestry,  for  the 
purpose  of  paying  the  annuities;  and  it  was  resolved,  that  the 
improvement,  which  might  be  made  by  granting  a  new  lease  of 
Hayle*s  estate,  would  go  some  way  towards  paying  the  annuities, 
and  when  the  annuitants  were  all  deceased,  the  parish  would  then 
be  free  from  incumbrances,  and  enjoy  the  clear  produce  of  the 
estates. 

It  is  said,  that  Peter  Theobald,  the  elder,  was  the  surviving 
trustee  named  in  the  indenture  of  11th  January,  1701 ;  and  that 
he,  by  his  will,  devised  the  residue  of  his  real  estates  to  his  sons 
James  Theobald  deceased  and  Peter  Theobald ;  and  that  in  1769, 
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the  estate  was  vested  in  James  Theobald,  son  of  James  Theobald        a.-g. 
deceased,  and  Peter  Theobald.  Dxlton. 

By  an  uidenture,  dated  the  10th  day  of  June,  1769,  and  made  [  149  ] 
between  James  Theobald  and  Peter  Theobald  of  the  one  part,  Beilby 
Porteous,  described  as  rector  of  the  parish,  Thomas  James,  John 
Packman,  and  Michael  Saunders,  described  as  churchwardens  of 
the  parish,  and  thirteen  other  persons,  after  reciting  that  the 
parishioners  and  inhabitants  of  the  parish  had  elected  and  chosen 
the  several  persons  (parties  of  the  second  part)  to  be  trustees  in  the 
room  and  place  of  the  former  trustees,  it  was  witnessed,  that  the 
estate  was  conveyed  to  the  use  of  the  seventeen  persons,  named  as 
parties  of  the  second  part,  and  their  heirs,  upon  trust  to  manage, 
dispose,  and  pay  the  rents  and  profits  to  the  rector  and  church- 
wardens, to  be  by  them  disposed  of,  to  and  for  the  relief  and  benefit 
of  the  poor  inhabitants  of  the  parish,  as  the  rector  and  church 
wardens  should  think  fit  and  judge  convenient.  And  it  was 
declared  and  agreed,  that  when  and  as  often  as  the  trustees,  by 
death  or  removal,  or  refusal  to  act,  should  be  reduced  to  the  number 
of  five,  or  less,  then  the  remaining  trustees  should,  at  all  convenient 
speed,  convey  and  assure  the  estates  unto  such  other  persons,  whom 
the  major  part  of  them  should,  in  that  behalf,  nominate  and  appoint ; 
bat  so  as  the  rector  and  churchwardens  should  be  of  the  number 
and  constantly  succeed. 

The  information  alleges,  that  this  indenture,  so  far  as  it  purported 
to  provide  for  the  appointment  by  the  remaining  trustees  of  new 
trustees  of  the  Hayle's  estate,  was  wholly  unwarranted,  and  of  no 
effect. 

On  the  6th  of  August,  1782,  there  were  seven  surviving  trustees, 
and,  at  a  meeting  of  the  parishioners  in  vestry  assembled,  it  was 
reported  by  a  committee  previously  appointed  to  examine  the  title 
deeds,  that  the  estate  was  originally  held  by  sixteen  trustees,  and 
*that  when  such  trustees  were  reduced  to  the  number  of  five  or  less,  [  *i50  ] 
the  survivors  were  to  fill  up  the  trust  again :  that  the  last  trustees 
were  nominated  by  the  parishioners  and  inhabitants  of  the  parish, 
in  vestry  assembled,  and  that  the  trustees  were  then,  by  death  or 
otherwise,  reduced  to  five.  It  was  then  resolved,  that  the  vestry 
approved  the  report  and  did  nominate,  as  proper  persons  for  trustees 
of  the  estate,  to  fill  up  the  vacancies,  the  several  persons  then 
named. 

And  by  indentures,  dated  6th  and  6th  of  August,  1782,  between 
the  survivors  of  the  former  trustees  of  the  one  part,  and  the  new 


466  1851.     CH.     IS  BEAV.  150—161.  [b.b. 

A.-G.        trustees  of  the  other  part,  after  reciting,  amongst  other  things,  that 

Daltok.      ^^^  parishioners  and  inhabitants  of  the  parish  in  vestry  assembled  had 

elected  and  chosen  the  new  trustees,  it  was  witnessed,  that  the  estate 

was  conveyed  on  the  old  trust,  with  a  clause  similar   to  that 

contained  in  the  deed  of  1769  as  to  the  appointing  of  new  trustees. 

A  like  proceeding  was  had,  and  a  similar  conveyance  made,  in 
February,  1806,  and  there  have  been  subsequent  elections  of  new 
trustees  and  conveyances  to  them,  viz.  on  the  18th  and  14th  May, 
1881  (1),  and  the  21st  March,  1842  (i). 

And,  by  virtue  of  such  appointments  and  conveyances,  the  defen- 
dants Charles  Field  and  others,  William  Boffey,  Thomas  Lett,  John 
Barnard,  James  Bosseter,  William  Thorogood,  Lawrence  Bedhead, 
Charles  Evans,  Thomas  Grissell,  John  Bright,  William  Evans,  and 
[  'lei  ]  •Bobert  Armstrong,  allege,  that  they  have  been  duly  appointed, 
and  are  now,  trustees  of  Hayle's  estate. 

The  fact  seems  to  be,  that  none  of  them  were  or  in  any  way 
stated  or  alleged  to  be  appointed  by  the  parishioners  or  inhabitants 
in  vestry  assembled,  and,  on  that  ground,  the  information  insists, 
that  none  of  them  were  duly  appointed,  and  that  they  are  not 
entitled  to  act  as  trustees. 

The  principal  question  being  how  new  trustees  ought  to  be 
appointed,  it  is  very  unfortunate  that  the  only  evidence  there  is 
of  the  trusts  on  which  the  lands  were  originally  conveyed  gives  no 
distinct  information  on  the  subject.  The  conveyance  was  to  sixteen 
persons,  of  whom  the  rector  and  churchwardens  were  four,  and  the 
declaration  of  trust,  recited  in  the  deed  of  1701,  says  no  more,  than 
that  whenever  all  the  trustees,  except  five,  shall  happen  to  die,  the 
five  are  to  convey  the  estate  to  the  new  trustees,  without  saying 
how  they  are  to  be  nominated. 

The  question  is,  no  doubt,  involved  in  great  obscurity;  but 
considering, 

1.  That  the  only  evidence  which  we  have  of  the  original  declara- 
tion of  trust  is  not  inconsistent  with  the  claim  made  in  the 
information ; 

2.  That  the  first  evidence  which  we  have,  in  relation  to  the 
business  of  appointing  new  trustees,  affords  some  reason  to  think, 
that  the  new  trustees  were  then  appointed  by  the  parishioners  in 
vestry  assembled ; 

(1)  On  the  first  of  these  occasions,  and  on  the  latter  by  the  nine  con- 
the  appointment  of  new  trustees  was  tinning  trustees,  four  having  declined 
made  by  the  five  surviving  trustees,      to  act. 


VOL.  Lxxxviii.j    1851.     CH.     13  BEAV.  151—168.  457 

8.  That  there  is  evidence  of  the  estate  having  been  purchased  out        a.-g. 
of  funds  belonging  to  the  parish,  and  was  ^managed,  although  not      daltok. 
regularly,  by  the  parish  at  vestry  meetings ;  [  *ib2  ] 

4.  That  there  is  distinct  evidence  of  new  trustees  being  appointed 
at  a  vestry  meeting  on  the  28rd  of  June,  1725  ; 

5.  That  there  are,  in  succession,  three  several  deeds  solemnly 
executed,  and  each  of  them  containing  a  recital  that  the  new 
trustees  were  appointed  by  the  parishioners  and  inhabitants  of 
the  parish  in  vestry  assembled,  viz.  the  deeds  of  1769,  of  1782, 
and  of  1806. 

6.  That  there  is  no  intimation  of  a  nomination  by  the  surviving 
trustees  till  the  year  1769,  and  that,  notwithstanding  the  provi- 
sions in  that  deed,  and  the  subsequent  deeds  of  August,  1782,  and 
February,  1806,  it  is  in  those  deeds  respectively  recited,  that  the 
new  trustees  were  nominated  by  the  parish ; 

7.  That  a  mode  of  nomination  contrary  to  former  usage  not 
asserted  before  1769,  and  not  acted  upon  in  1769,  or  in  1782  and 
1806,  when  it  was  also  asserted,  but  acted  upon  only  at  a  subsequent 
period,  cannot  affect  the  right  of  the  parishioners,  if  the  nomination 
was  with  them  ; 

8.  That  in  such  circumstances  we  ought  to  be  guided  by  the 
earliest  evidence  of  usage,  and  rather  presume  that  what  was  then 
done,  and  so  long  afterwards  continued  to  be  done,  was  rightly  done  ; 

It  appears  to  me,  that,  according  to  the  true  construction  of  the 
deed,  the  new  trustees  ought  to  have  been,  and  to  be,  nominated  by 
the  parish,  or  by  the  rate-payers  of  the  parish  in  vestry  assembled, 
and,  consequently,  *that  the  present  trustees  have  not  been  duly       [  *J5h  ] 
appointed. 

It  does  not  appear  to  me  that  this  conclusion  leads  to  the  con- 
sequence that  the  legal  estate  is  not  vested  in  the  persons  to  whom 
it  has,  by  the  deeds  stated,  been  purported  to  be  conveyed.  There 
may  have  been  some  irregularity,  and  it  does  not  appear  that  the 
title  has  been  strictly  traced  and  proved ;  but  with  regard  to  the 
legal  estate,  and  upon  the  information  now  given,  I  incline  to 
think,  that  it  may  be  reasonably  presumed,  that  it  is  vested  in  the 
defendants.  If  it  is  desired  I  will  refer  it  to  the  Master ;  but  it 
scarcely  seems  to  be  necessary. 

[Special  directions  were  asked  to  be  given  to  the  Master  as  stated 
in  the  concluding  paragraph  of  the  head-note  (pp.  449,  450,  ante), 
bat  were  refused  as  there  stated.] 
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[165] 


In  re  BLACKMORE(l). 

In  re  billing. 

In  re  spike. 

(13  Beav.  164—161 ;  S.  0.  15  Jur.  784.) 

A  gross  sum  was  paid  to  a  solicitor  in  discharge  of  his  claim ;  but  no  bill 
of  costs  was  delivered :  Held,  that  the  client  was  entitled  to  have  a  bill  of 
costs  delivered. 

The  solicitor  of  trustees  and  executors  received  payment  of  his  bill  of 
costs  out  of  the  estate:  Held  that  a  residuary  legatee  was  entitled  to  have 
a  copy  of  the  bill  delivered  on  payment  of  the  costs  of  it. 

The  CouBT,  notwithstanding  there  was  not  such  pressure  or  such  allega- 
tions and  proof  of  overcharges  as  have  been  usually  relied  on  in  such  cases, 
ordered  the  taxation  of  a  solicitor's  bill  after  payment. 

Thebb  were  three  petitions,  presented  within  twelve  months  after 
payment,  for  the  taxation  or  delivery  of  bills  of  costs.  The  matters 
they  refer  to  were  intimately  connected  together,  and  are  sufficiently 
detailed  in  the  judgment  of  the  Court. 

Mr,  Bagshawe,  junior,  in  support  of  the  petition,  cited  Ex  parte 
Bass,  In  the  Matter  of  Stephen  (2). 

Mr.  Turner,  contra. 

Mr,  Bagshawe,  junior,  in  reply. 

The  Master  of  the  Bolls: 

These  are  three  petitions  for  the  taxation  or  delivery  of  bills  of 
costs,  and  the  matters  to  which  they  relate  are  so  much  connected 
together,  that,  to  some  extent,  it  is  necessary  to  make  them  the 
subject  of  one  statement,  taking  care  to  distinguish  the  peculiarities 
of  the  several  cases. 

The  petitioner,  Margaret  Halladay,  was  the  legatee  and  the 
executrix  named  in  the  will  of  Thomas  Bye,  who  died  on  the  6th 
of  December,  1848.  On  the  same  day  she  delivered  the  will,  and 
some  other  papers,  to  the  respondent  John  T.  Billing,  and  employed 
him  to  obtain  probate  for  her. 

She  now  desires  it  to  be  understood,  that  to  obtain  probate  was 
the  only  purpose  for  which  she  employed  Mr.  Billing. 

The  estate  of  the  petitioner's  testator,  Thomas  Bye,  consisted 
principally,  if  not  entirely,  of  an  undivided  share  of  the  estate  of 
George  Bye,  who  died  very  many  years  ago,  and  that  undivided  share 


(1)  In  re    West,   King  and    Adams 
[1892]  2  a  B.  102,  61  L.  J.  Q.  B.  639, 


67  L.  T.  67. 

(2)  78  E.  E.  189  (2  Ph. 
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consisted  of  two  portions,  one  of  which  was  an  aliquot  part  of  the  in  re 
estate  of  George  Bye,  and  the  other,  which  was  a  distributive  share 
to  which  Thomas  Bye  was  entitled,  of  another  aliquot  part  of  the 
estate  of  George  Bye,  and  steps  were  in  progress  for  the  settlement 
of  the  accounts  relating  to  the  estate  of  George  Bye,  and  the  ulti- 
mate distribution  of  his  estate.  The  respondent,  Mr.  Spike,  was 
the  solicitor  for  the  trustees,  or  the  executors  of  George  Bye,  and 
was  employed  in  acting  for  the  purposes  of  such  settlement,  for 
some,  at  least,  of  the  persons  beneficially  interested  in  the  estate 
of  George  Bye. 

Two  of  those  persons,  Frederick  Bye  and  William  Bates  Bye, 
opposed  probate  of  the  will  of  Thomas  Bye  being  granted  to  the 
petitioner. 

It  is  plain,  that,  under  these  circumstances,  Mr.  Billing  was 
necessarily  drawn  into  communication  both  with  Mr.  Spike,  who 
was  the  adviser  of  the  representatives  of  George  Bye,  and  with  the 
Byes,  who  were  opposing  the  grant  of  probate  of  the  will  of  Thomas 
Bye  to  the  petitioner.  There  was  a  necessity  for  some  discussion, 
and  perhaps  a  risk  of  a  contest,  respecting  the  probate  of  Thomas 
Bye's  will,  and  also  respecting  the  winding  up  and  settlement  of  the 
accounts  or  affairs  relating  to  the  estate  of  the  testator  George  Bye. 

Mr.  Billing  was  of  opinion,  that  it  would  be  better  to  settle  the       [  I5d  j 
whole  matter  in  an  amicable  manner,  without  litigation ;  and  he 
proposed  to  the  petitioner,  and  advised  her,  to  purchase  peace  as 
to  the  probate,  by  the  payment  of  100/.  to  the  opponents. 

This  advice  excited  great  distrust  on  the  part  of  the  petitioner, 
and  she  not  only  declined  to  act  upon  it,  but  actually  applied  for 
and  obtained  the  advice  of  another  solicitor,  viz.  of  the  respondent 
Robert  Blackmore.  Mr.  Blackmore  being  employed,  inquired  into 
the  propriety  of  the  advice  which  had  been  given  by  Mr.  Billing, 
and,  after  making  such  inquiries  and  obtaining  such  information 
as  he  thought  necessary,  he  recommended  the  petitioner  to  act 
upon  Mr.  Billing's  advice,  which  she  accordingly  did.  It  might  have 
been  well  if  this  relation  between  Mr.  Billing  and  Mr.  Blackmore 
had  ended  here ;  but,  unfortunately,  Mr.  Blackmore,  after  haying 
approved  the  advice  which  Mr.  Billing  had  given  to  the  petitioner, 
continued  afterwards  to  act  as  her  solicitor ;  and  whilst  Mr.  Billing 
was  carrying  on  the  business  of  solicitor  for  the  petitioner  without 
further  interruption,  Mr.  Blackmore  continued  also  to  act  as  her 
solicitor  for  the  purpose,  as  it  would  seem,  of  superintending  the 
conduct  and  proceedings  of  Mr.  Billing,  in  relation  to  her  affairs 
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In  rfi  and  business.  He  seems  to  have  so  acted  to  sach  extent  as  he 
thought  proper.  The  petitioner  was  thus  subjected  to  two  sets  of 
charges,  and  Mr.  Billing  and  Mr.  Blackmore  were  placed,  with 
regard  to  each  other,  in  a  position,  which,  if  they  had  thought  of 
it,  they  would  probably  have  taken  care  to  avoid. 

If  the  petitioner,  preferring  Mr.  Billing,  nevertheless  had  some 
doubt  in  respect  to  the  advice  given  as  to  the  1001.  by  way  of  com- 
promise, I  can  conceive  that  Mr.  Billing,  if  conscious  that  he  was 
[  ♦IS?  ]  acting  rightly,  might  *very  well  have  consented  to  have  that  matter 
first  investigated,  and  then  have  resumed  his  employment  with 
renewed  confidence ;  but  that  Mr.  Billing  should  submit  to  such 
evidence  of  continued  and  permanent  distrust,  as  is  employed  (i)  by 
the  continued  employment  of  Mr.  Blackmore  to  superintend  him, 
and  that  Mr.  Blackmore  continuing  to  advise  and  act  as  the  second, 
and  seemingly  independent,  solicitor  of  the  petitioner,  and  whilst 
doing  so  should  acquiesce  in  her  employment  of  Mr.  Billing,  does 
not  appear  to  be  reconcileable  with  any  regular,  usual,  or  proper 
course  of  professional  practice. 

When  the  conclusion  of  the  business  was  approaching,  and  on 
the  19th  of  December,  1849,  Mr.  Spike  sent  to  Mr.  Billing  such 
accounts  as  he  thought  necessary  of  George  Bye*s  estate,  and  stated, 
that  if  no  fresh  difficulties  arose,  an  appointment  for  a  settlement 
might  soon  be  made. 

Mr.  Billing  informed  Mr.  Blackmore  of  this  communication,  and 
sent  to  him  copies  of  the  accounts  relating  to  George  Bye's  estate, 
and  Mr.  Blackmore  required  and  received  such  explanations  as  he 
asked  for  from  Mr.  Spike. 

Mr.  Billing  also  sent  his  bill  of  costs  to  Mr.  Blackmore. 

The  business  was  intended  to  be  settled  on  the  26th  of  December, 
1849.  Mr.  Spike  says,  that  he  was  not  concerned,  nor  ever  acted 
as  the  solicitor  of  the  petitioner :  that  at  the  outset  of  the  negocia- 
tion  for  a  compromise,  Mr.  Billing  was,  and  acted  as,  her  solicitor : 
that  he.  Spike,  having,  after  great  delay,  succeeded  in  getting  all 
[  ♦J58  ]  the  parties  interested  in  the  *estate  of  George  Bye  properly  repre- 
sented, and  having  made  out  accounts  showing  the  actual  proceeds 
of  the  funds,  and  the  proposed  manner  of  distributing  the  same, 
copies  of  such  of  them  as  at  all  concerned  the  petitioner  were,  as 
before  mentioned,  sent  on  the  19th  of  December,  1849,  to  Mr. 
Billing,  as  the  solicitor  for  the  petitioner :  that  Mr.  Blackmore  called 

(1)  Sic:   the  sense  appears  to  require   some  such  word  as   "displayed. 
— F.  P. 
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on  Mr.  Spike  and  stated,  that  he  had  been  applied  to  by  the  petitioner,         in  re 
in  consequence  of  her  not  being  perfectly  satisfied  with  Mr.  Billing,     ^^^^^^^^ 
and  that,  Blackmore  having  requested  an  explanation  of  the  affairs. 
Spike  gave  Blackmore  a  statement  of  the  position  of  the  affairs, 
with  which  he  expressed  himself  to  be  perfectly  satisfied. 

Mr.  Bosanquet,  a  clerk  of  Mr.  Spike's,  states,  that  on  the  morning 
of  the  26th  of  December,  1849,  he,  at  the  request  of  Mr.  Blackmore, 
attended  on  the  petitioner  at  Peele's  Coffee  House,  and  there,  in  the 
presence  of  Blackmore,  and  also  of  Billing,  who  acted  as  her 
solicitor,  produced  three  accounts  for  signature  by  her. 

These  accounts  were  made  out  and  stated,  for  the  purpose  of 
showing  what  was  payable  to  the  petitioner,  after  deducting  various 
charges.  The  charges  were  such  as  were  chargeable  against  the 
executors  or  trustees ;  but  the  petitioner  was  undoubtedly  interested 
in  them,  and  the  sum  ultimately  stated  to  be  payable  to  her  was 
necessarily  less,  in  consequence  of  those  charges.  Mr.  Bosanquet 
says,  that  accounts  were  perused  by  Mr.  Billing  and  Mr.  Blackmore, 
and  that,  in  their  presence  and  with  their  approval,  they  were 
signed  by  the  petitioner,  and  the  balance  stated  to  be  due  to  the 
petitdoner,  amounting  to  2152.  14«.  6d.,  was  then  paid.  With 
respect  to  Mr.  Billing's  bill,  Mr.  Blackmore  states,  that,  on  the  26th 
day  of  December,  1849,  *before  the  meeting,  he  read  over  to  the  [  *if>9  ] 
petitioner  the  whole  or  the  greater  part  of  Mr.  Billing's  bill,  which, 
in  his  judgment  was  fair  and  reasonable,  and  asked  her  if  she 
would  have  it  taxed,  which  she  declined,  and,  after  that,  Mr.  Black- 
more  obtained  from  the  petitioner  a  written  authority  for  the  pay- 
ment of  Mr.  Billing's  bill,  including  the  probate  charges,  amounting 
together  to  752.  19a.  lOd.,  and  he  accordingly  paid  the  amount  out  of 
the  215{.  14s.  6d,,  the  amount  paid  to  the  petitioner  from  the  estate 
of  George  Bye. 

Mr.  Blackmore  proceeds  to  state,  that  nothing  was  at  first  said 
respecting  his  costs ;  but  that  after  paying  Mr.  Billing,  he  had  in 
his  hands  belonging  to  the  petitioner  1392.  14s.  8^.,  and  the  peti- 
tioner requested  to  know  the  amount  of  his  charges.  He  further 
says,  '*  that  the  petitioner  returned  with  me  to  my  office,  and  then 
requested  to  know  the  amount  of  my  charges,  when  I  told  the 
petitioner,  that  I  had  not  had  an  opportunity  of  making  out  my 
costs ;  but,  at  the  earnest  request  of  the  petitioner,  I  then  made  a 
rough  sketch  of  the  items,  and  read  several  of  them  over  to  her,  and, 
on  casting  them  up,  they  amounted  to  812.  5s.,  which  I  offered  to 
accept  in  discbarge  of  such  costs ;  but,  at  the  same  time,  I  stated  to 
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In  le  the  said  petitioner,  that  if  she  preferred  it,  I  wonld  make  oat  my 
LAOKMOBB,  j^^j  ^j  ^^^^  .^  ^j^^  usual  wBj  I  but  sho  at  once  expressed  herself 
qaite  satisfied  with  the  explanation  I  had  given  her,  and  the  amount 
of  my  charges,  and  agreed  to  pay  the  81Z.  5«.,  which  I  therefore 
deducted  from  the  balance  of  1991.  14^.  8^.,  leaving  a  sum  of 
108Z.  9«.  6d.  in  my  hands." 

He  also  says,  "  she  requested  him  to  keep  1001.,  part  of  the  above 

sum  of  106L  98.  8d.,  in  his  hands  for  a  few  days,  and  to  give  her  a 

[  *160  ]       cheque  for  the  balance,  *being  82.  9a.  8^.,  which  he  did,  and  also 

gave  her  a  written  acknowledgment  that  he  had  the  lOM.  balance 

on  her  account.** 

He  says,  that  on  the  2nd  of  January,  1850,  the  petitioner  called 
on  him,  and  requested  him  to  pay  over  to  her  the  lOOL  the  balance 
in  his  hands,  and  he  charged  her  IL,  as  agreed  costs,  for  his  trouble  in 
preparing  her  residuaiy  accounts,  and  then  paid  her  the  remainder. 

Mr.  Blackmore  admits  that  he  never  delivered  to  the  petitioner 
any  bill  of  costs.  His  excuse  is,  that  he  accepted  an  agreed  sum, 
and  he  suggests  that  he  has  charged  less  than  he  was  entitled  to, 
and  that  she  has  not  offered  to  pay  a  full  bill  regularly  made  oat. 
I  am  of  opiaion,  that  this  is  no  valid  excuse  for  a  solicitor  declining 
to  deliver  a  proper  bill  of  costs.  I  think  that  the  petitioner  has  a 
right  to  determine  for  herself,  or  according  to  the  advice  which  she 
may  receive,  whether  she  will  have  the  bill  taxed,  and  that  the 
solicitor  has  no  right  to  preclude  taxation  by  refusing  to  state  the 
particulars  of  his  charge. 

I  must  order  him  to  deliver  a  copy  of  his  bill  which  the  petitioner 
has  paid,  and  the  petition  must  stand  over  for  one  month  after 
such  delivery.  It  will  be  for  the  petitioner  to  consider,  after  she  has 
received  the  bill,  whether,  under  the  circumstances,  she  will  or  will 
not  apply  for  taxation. 

With  respect  to  Mr.  Spike,  the  only  question  is,  whether  he  is 
under  any  obligation  to  deliver  to  the  petitioner  a  copy  of  the 
charges  made  by  him  against  the  trustee  and  executor  towards  the 
payment  of  which  she  has  contributed. 
[  1^1  ]  She  was  not  chargeable  with  the  bill,  because  Mr.  Spike  was  not 

employed  or  retained  by  her ;  but  she  was  liable  to  pay,  and  did 
pay,  a  proportion  or  part  of  the  bill.  The  statute  has  provided  for 
the  case.  Under  the  88th  section  of  the  Act,  a  party  liable  to  pay 
is  entitled  to  make  such  application  for  a  reference  for  the  taxation 
and  settlement  of  such  bill,  as  the  party  chargeable  therewith  might 
himself  make  ;  and  for  the  purpose  of  such  reference,  the  Court  is, 
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by  the  40th  section,  empowered  to  order  the  attorney  to  deliver  to 
the  party  making  such  apphcation  a  copy  of  the  bill,  upon  payment 
of  the  costs  of  such  copy.  Mr.  Spike  has,  after  more  than  one 
application,  refused  or  neglected  to  give  such  a  copy ;  and  I  am  of 
opinion  that  he  must  be  ordered  to  do  so,  the  petitioner  paying  the 
costs  of  it. 

The  only  remaining  case  is  that  of  Mr.  Billing,  as  to  which  I 
should  have  felt  some  difficulty,  if  it  had  not  been  for  the  very 
singular  situation  in  which  he  stood  with  the  petitioner  and 
Mr.  Blackmore.  His  bill  was  delivered  to  Mr.  Blackmore,  and 
might  have  been  examined  by  him  ;  and  though  it  was  very 
important  that  the  business  should  be  settled  and  the  petitioner 
was  in  want  of  money,  yet  I  scarcely  think  that  there  was  such 
pressure,  or  such  allegation  and  proof  of  overcharges,  as  have  been 
usually  relied  on  in  such  cases.  But  the  relative  position  of 
Mr.  Billing  and  Mr.  Blackmore  appears  to  me,  of  itself,  to  constitute 
such  a  special  circumstance,  as  to  make  it  right  to  tax  the  bill,  not- 
withstanding payment.  I  cannot  consider  that  the  petitioner  was, 
under  the  circumstances  of  this  case,  acting  under  the  advice  or 
protection  of  an  independent  solicitor,  or  that  Mr.  Billing  has  a 
right  to  be  protected  against  the  taxation  of  a  paid  bill,  under  the 
circumstances  of  this  case. 


In  re 
Black  uoBB. 


OWEN   V.  HOMAN. 

(13  Beav.  196;  8.  0.  19  L.  J.  Ch.  549.) 

[On  appeal  an  order  in  this  case  as  to  the  appointment  of  a 
receiver  was  reversed  by  the  Lord  Ghakcbllob  on  the  11th  of 
February,  1851,  as  reported  in  S  Mac.  &  G.  878,  and  that  reversal 
was  affirmed  by  the  House  of  Lords  in  1858,  as  reported  in 
4  H.  L.  C.  297.] 


I860. 

May  2,  S,  6, 

22. 

RolU  Court 

Lord 

Lanodals, 

M.R. 

[196] 


HOLLO  WAY   V.  HOLLO  WAT  (1). 

(ISBeav.  209— 214.) 

The  plaintiff  Thomas  Hollo  way  sold  a  medicine  as  **  Holloway's  pills." 
The  defendant  Henry  HoUoway  commenced  selling  pills  as  '*  H.  HoUoway's 
pills,"  but  in  boxes,  &c.  similar  to  the  plaintiff's,  and  with  a  view  of 
passing  off  his  pills  as  the  plaintiff's.    He  was  restrained  by  injunction. 

The  plaintiff  Thomas  HoUoway  had  for  some  few  years  made 
and  sold  pills  and  ointments  at  244,  Strand,  under  the  name  of 

(1)  Powell  Y.    Birmingham    Vinegar    Brewery   Co,   [1896]   2    Ch.   54 ;   affd, 
[1897]  A.  C.  710,  66  L.  J.  Ch.  763. 


1850. 
Nov,  9. 

RolU  C^H. 

Lord 

Lanodale, 

M.B. 

[209] 
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HoLLowAT  "HoUoway's  pills  and  ointment,"  and  had,  as  he  stated  in  his 
HoLLowAY.  affidavit,  expended  nearly  150,000i.  in  making  them  known  and 
establishing  a  connexion  for  the  sale  thereof.  The  wrappers  and 
pamphlets  contained  extravagant  representations  as  to  the  universal 
curative  effects  of  those  medicines.  His  brother,  the  defendant 
Henry  HoUoway,  had  recently  commenced  selling  pills  and  ointment 
at  210,  Strand,  under  a  similar  description  of  **  H.  Holloway's  pills 
and  ointment.'^  The  pill-boxes  and  pots  were  similar  in  form  to, 
and  the  labels  and  wrappers  were  copied  from,  those  used  by  the 
plaintiff. 

Under  these  circumstances,  the  plaintiff  filed  his  bill,  praying 
an  injunction  to  restrain  the  defetidant  from  selling  any  pills 
or  ointment  described  as  or  purporting  to  be  "Holloway's 
pills,"  or  "  Holloway's  ointment,"  or  "  H.  Holloway's  pills,"  or 
"  H.  Holloway's  ointment,"  in  boxes  or  pots  having  labels  so  con- 
trived or  expressed,  as,  by  colourable  imitation  or  otherwise,  to 
represent  the  pills  or  ointment  sold  by  the  defendant  to  be  the  same 
pills  or  ointment  as  were  sold  by  the  plaintiff. 

A  motion  was  now  made  for  an  injunction,  and,  in  support  of  it, 
many  affidavits  were  filed  proving  the  above  case.  One  of  the 
witnesses,  Goyneau,  a  printer,  stated,  that  the  defendant  had 
I  •210  ]  employed  him  to  make  *pamphlets  to  be  used  as  direction  papers 
round  the  pills  and  ointment,  and  that  the  defendant  produced  two 
of  the  plaintiff's  pamphlets  which,  "  the  defendant  informed  him, 
were  used  as  direction  papers  by  the  plaintiff  for  his  celebrated  pills 
and  ointment,  and  the  defendant  requested  the  witness  to  use  the 
last-mentioned  pamphlets  as  models  or  guides  for  preparing  the 
pamphlets  so  to  be  prepared  by  him,  the  defendant  expressing  his 
wish,  that  they  should  be  as  nearly  similar  to  those  of  the  plaintiff's, 
in  language,  arrangement  and  every  other  respect,  as  possible, 
without  being  actual  copies,  in  order  that  they  might  pass  with  the 
public  as  the  identical  pamphlets  or  direction  books  used  by  the 
plaintiff,  the  defendant  informing  the  witness,  that  it  was  his 
intention  to  bring  out  a  pill  and  an  ointment  of  his  own  to  be 
called  'Holloway's  pills  and  ointment,'  and  that  his  object  was  to 
ensure  the  sale  of  his  pills  and  ointment,  for  the  pills  and  ointment 
made  by  the  plaintiff,  without  the  chance  of  detection." 

Another  witness  Hall  stated,  "  that  he  had  asked  the  defendant 
whether  the  pills  and  ointment  intended  to  be  sold  by  him  were  got 
up  for  sale  in  such  a  manner  as  to  imitate  those  of  the  plaintiff,  in 
answer  to  which  the  defendant  said;  that  be  had  prepared  his  pills 
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and  ointment  and  made  them  up  for  sale,  in  a  manner  to  resemble    Holloway 
80  closely  those  of  the  plaintiff,  that  they  could  be  sold  for  those  of    hollowat. 
the  plaintiff,  and  on  his  remarking  that  the  defendant  put  an  H. 
before  the  word  *  HoUoway's/  the  defendant  said  that  would  never 
be  noticed." 

Another  witness  said,  he  asked  the  defendant,  "  how  he  intended 
to  manage  about  advertising,  in  answer  to  which,  the  defendant 
stated,  that  his  brother  (meaning  the  plaintiff)  advertised  enough 
for  him  at  present." 

Mr.  Turner  and  Mr.  S.  Miller,  in  support  of  the  motion,  [cited       [  2il  ] 
Croft  V.  Day  (i),  and  contended  that  an  injunction  ought  to  be 
granted  to  prevent  the  continuance  of  the  fraud] . 

Mr.  Roupell  and  Mr.  F.  White,  for  the  defendant : 

The  defendant  has  a  right  to  sell  his  pills  and  ointment  as 
"H.  HoUoway's  pills  and  ointment."  If  it  were  otherwise,  the 
plaintiff  has  disentitled  himself  to  the  assistance  of  the  Court,  by 
the  deceit  he  has  attempted  to  practise  on  the  public.  [They  cited 
on  that  point  Pidding  v.  How  (2)  and  Perry  v.  Tmefitt  (3).] 

The  Mastbb  of  the  Rolls  (without  hearing  a  reply) :  [  213  ] 

This  case,  upon  the  evidence  before  me,  is  perfectly  clear.  The 
defendant's  name  being  Holloway  has  a  right  to  constitute  himself 
a  vendor  of  HoUoway's  pills  and  ointment,  and  I  do  not  intend  to 
say  any  thing  tending  to  abridge  any  such  right.  But  he  has  no 
right  to  do  so  with  such  additions  to  his  own  name  as  to  deceive 
the  public  and  make  them  believe  that  he  is  selling  the  plaintiff's 
pills  and  ointment.  The  evidence  in  this  case  clearly  proves,  that 
pills  and  ointment  have  been  sold  by  the  defendant,  marked  in  such 
a  manner,  that  persons  have  purchased  them  of  the  defendant 
believing  that  they  were  buying  the  goods  of  the  plaintiff;  and  for 
proof  of  the  fraudulent  conduct  of  the  defendant,  I  need  only  refer 
to  the  affidavits  of  Coyneau  the  printer  and  of  Hall.  Can  any  thing 
be  more  clear  than  what  they  state?  The  first  states  that  the 
defendant  brought  the  plaintiff's  pamphlets  as  models  for  preparing 
his  own,  and  directed  him  to  prepare  his,  the  defendant's, ''  as  nearly 
similar  to  those  of  the  plaintiff,  in  language  and  arrangement  and 
in  every  other  respect,  as  possible,  without  being  copies,  in  order 
that  they  might  pass  with  the  public  as  the  identical  pamphlets," 

(1)  W  E.  E.  18  (7  Beay.  84).  ^3)  63  E.  E.  11  (6  Beay.  66). 

(2)  42  E.  E.  231  (8  Sim.  477). 
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&G.  used  by  the  plaintiff.  The  defendant  also  informed  him  that 
his  object  was  to  sell  "his  pills  and  ointment  for  the  pills  and 
ointment  made  by  the  plaintiff,  without  the  chance  of  detection." 

I  think  this  as  clear  and  as  plainly  avowed  a  fraud  as  I  ever 
knew.  I  do  not  mean  to  say  that  I  have  any  sort  of  respect  for  this 
sort  of  medicines.  I  have  none ;  but  the  law  protects  persons  from 
fraudulent  misrepresentations,  and  this  is  a  species  of  property 
which  the  *law  does  allow,  and,  so  long  as  the  law  recognises  it,  it 
must  be  protected,  and  persons  in  the  situation  of  the  defendant 
will  not  be  allowed  to  practise  a  fraud  like  that  here  complained  of. 

The  only  thing  that  I  have  had  the  least  doubt  about  was,  whether 
the  defendant  may  not  have  been  somewhat  pressed  in  point  of 
time.  I  can  easily  remedy  all  diflBculty  as  to  that,  by  giving  liberty 
to  the  defendant  to  move  to  dissolve  the  injunction. 

Mr.  Turner: 
The  defendant  can  move  without  leave. 

Thb  Master  of  thb  Bolls: 

But  I  wish  it  to  be  expressed  on  the  face  of  the  order,  in  order  to 
show  that  he  may  have  been  under  some  difficulty.  Let  the  order 
be  prefaced  by  a  statement,  that  the  defendant  alleging  that  he  has 
not  had  sufficient  time  to  answer  the  affidavits,  he  is  to  be  at  liberty 
to  move  to  dissolve  the  injunction. 


ISfiL 
AfarohM,  18, 

Bolls  Court. 

Lord 

Langdalb, 

M.B. 

[240] 


QUENNELL  v.  TURNER. 

(13  Beav.  240—254  ;  S.  0.  20  L.  J.  Ch.  237 ;  16  Jur.  647 ;  17  K  T.  0.  S.  101.) 

A  testator  charged  all  the  **  monies  standing  in  his  name  in  the  public 
funds "  Tpith  the  payment  of  an  annuity.  He  had  no  money  standing  in 
his  own  name,  but  he  was  entitled  to  interests  in  funds  standing  in  the 
names  of  trustees:  Held,  that  those  interests  were  charged  with  the 
annuity. 

A  testator  charged  his  freehold  hereditaments  and  money  in  the  funds 
with  an  annuity  due  from  him  on  bond  to  A.,  and,  subject  to  the  payment 
of  the  said  annuity,  he  devised  and  bequeathed  the  same  to  B.  He  then 
gave  the  residue  of  his  real  and  personal  estate,  **  subject  as  to  his  personal 
estate  to  the  payment  of  his  debts  and  legacies,"  to  C. :  Held,  that  the 
general  personal  estate  was  not  exonerated  from  the  payment  of  this 
annuity. 

Copyholds  held  not  to  pass  under  a  devise  of  "  all  and  every  my  freehold 
hereditaments  and  estate  in  the  county  of  Surrey,"  although  the  freeholds 
and  copyholds  were,  to  some  extent,  intermixed,  and  usually  let  together. 

In  1820,  upon  the  marriage  of  the  testator  George  Tomer,  he 
executed  a  settlement  and  bond,  whereby  he  became  bound  to  pay 
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to  his  wife,  in  case  of  her  surviving  him,  an  annuity  of  200/.  a  year    Qusnnull 
for  life,  in  bar  of  dower.  Tqwtkb. 

At  the  time  of  making  his  will,  and  at  his  death,  the  testator 
was  tenant  for  life  of  the  sums  of  4,819Z.  New  4  per  cents.,  2,481/.  S 
per  cents.  Beduced,  and  ISO/.  S^  per  Cents.  He  was  also  absolutely 
entitled  to  a  moiety  of  these  sums,  all  of  which  were  standing  in 
the  names  of  trustees,  and  were  subject  to  the  payment  of  a  legacy 
of  500/.  He  was  also  entitled  to  a  moiety  of  some  freehold  and 
copyhold  estates  in  Surrey;  one  part  of  which  consisted  of  the 
Collick  Moor  Farm,  comprising  132  acres  of  copyhold  and  92  of 
freehold  land  ^intermixed,  and  usually  let  together.  There  were  [  *24i  ] 
also  20  other  acres  of  copyhold,  not  intermixed. 

By  his  will,  dated  in  1885,  he  expressed  himself  as  follows: 
"  First,  I  confirm  the  settlement  made  on  my  marriage,  with  my 
present  dearly  beloved  wife  Ellen  Meliora  Turner,  whereby  an 
annuity  of  200/.  is  secured  to  my  said  wife  during  the  term  of  her 
life.  And  I  do  hereby  charge  and  make  chargeable  all  and  every 
my  freehold  hereditaments  and  estate  in  the  county  of  Surrey,  and 
monies  standing  in  my  name  in  the  public  funds,  with  the 
payment  of  the  said  annuity  to  my  said  wife,  and  do  declare  my 
will  to  be,  that  the  same  annuity  shall  be  paid  to  her  free  from  all 
expenses  and  deductions  whatsoever.  And,  subject  to  the  payment 
of  the  said  annuity,  I  give,  devise  and  bequeath  the  same  freehold 
hereditaments  and  estate,  and  money  in  the  public  funds,  to  my  niece 
and  godchild  Sarah  Quennell,  her  heirs,  executors,  administrators 
and  assigns  for  ever." 

He  afterwards  proceeded  thus :  **  All  the  rest  and  residue  of  my 
real  and  personal  estate,  of  what  nature  or  kind  soever  and 
wheresoever,  subject,  as  to  my  personal  estate,  to  the  payment  of 
my  just  debts,  funeral  and  testamentary  expenses,  and  the  legacies 
hereinafter  bequeathed,  I  give,  devise  and  bequeath  unto  my  said 
dearly  beloved  wife  Ellen  Meliora  Turner,  her  heirs,  executors, 
administrators  and  assigns." 

He  then  gave  small  legacies,  amounting  to  39/.  in  the  whole, 
"  to  be  paid  out  of  his  personal  estate,"  and  he  appointed  his  wife 
executrix. 

The  testator,  at  his  death  in  1840,  was  entitled  to  the  above 
property ;  but  he  had  not,  either  at  the  date  *of  his  will  or  after-       I  *^^^  ] 
wards,  any  stock  standing  in  his  name,  except  as  trustee  for  other 
persons. 
Under  these  circumstances,  the  following  three  questions  arose : 

80—2 
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QuKKNELL        1st.  Whether  the  interest  of  the  testator  in  the  stock  standing  in 
Tu^ER.      the  trustees'  names  passed  to  Sarah  Quennell,  under  his  bequest  of 
"  monies  standing  in  my  name  in  the  public  funds." 

2ndly.  Whether  the  freeholds  &c.  were  charged  with  the  annuity 
of  2002.  a  year,  in  exoneration  of  the  personal  estate,  and 

Srdly.  Whether  the  copyholds  passed  under  the  gift  of  the 
testator's  ''freehold  hereditaments  and  estate  in  the  county  of 
Surrey." 

Mr.  Turner  and  Mr.  Piggott  for  the  plaintiff  Sarah  Quennell  : 

First,  the  testator's  beneficial  interest  in  the  stock  standing  in 
the  trustees'  names  passed  to  his  niece.  There  is  an  error  in 
description,  but  there  can  be  no  doubt  of  the  testator's  intention, 
and  the  rule  of  law  is  this  :  falsa  demonstratio  nan  nocet.  There 
are  many  cases  in  which  legacies  of  stock,  though  erroneously 
described,  have  been  supported.  [On  this  point  they  cited  Door  y. 
Oeary  (i),  Dobsan  v.  Wateiman  (2),  Penticost  v.  Ley  (8),  Selwood  v. 
Mildmay  (4),  Miller  v.  Travels  (5),  Hiscocks  v.  Hiscocks  (6),  and 
Lindgren  v.  Lindgren  (7).] 
[  246  ]  Secondly,  the  general  personal  estate  is  primarily  charged  with 

the  payment  of  the  annuity.  [On  this  point  they  cited  Bootie  v. 
Blundell  (8),  and  distinguished  ifo6ert«  v.  Walker  (9),  as  explained  in 
Boughton  v.  James  (lo).] 

Thirdly.  In  the  devise  of  his  ''freehold  hereditaments  and 
estate,"  the  word  "estate"  is  not  qualified  by  the  word  "free- 
hold," for  otherwise  the  word  "  estate  "  would  have  no  operation, 
and  would  not,  as  it  was  intended,  extend  the  word  "  hereditaments." 
The  copyholds,  therefore,  which  appear  to  have  been  intermixed 
and  let  with  the  freeholds,  pass  to  the  plaintiff. 

Mr.  Walpole  and  Mr.  Sydenham  Clarke^  in  the  same  interest, 
cited,  on  the  first  point,  [Mackinley  v.  Sison{\\)^  Sheffield  v.  Von 
Donop(  12)]. 
[  246  ]  On  the  second  point,  they  cited  \Ouseley  v.  Anstruther  (18)  and 

Dalies  v.  Ashford  (u)  ]. 

(1)  1  Vee.  Sen.  265.  (8)  16  E.  R.  93  (1  Mer.  193). 

(2)  3  Ves.  307,  n. ;  stated  22  E.  E.  (9)  32  E.  E.  318  (1  Ruas.  &  My.  754). 
106.  (10)  73  E.  E.  116  (1  H.  L.  C.  438). 

(3)  22  E.  E.  104  (2  J.  &  W.  207).  (1 1)  42  E.  E.  240  (8  Sim.  561). 

(4)  4  E.  E,  1  (3  Vee.  306).  (12)  82  E.  E.  9  (7  Hare,  42). 

(5)  34  E.  E.  703  (8  Bing.  244).  (13)  76  E.  E.  176  (10  Beav.  453). 

(6)  52  E.  E.  748  (6  M.  &  W.  370).  (14)  74  E.  E,  11  (15  Sim.  42). 

(7)  78  R  E.  385  (9  Beav.  368). 
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On  the  third  point,  they  relied  on  Car  v.  Ellison  (i).     *     *     * 
Mr.  KoupeU  and  Mr.  R.  P.  Amphlett,  for  the  widow : 

First.  The  difficulty  in  this  case  arises  from  improperly  treating 
the  gift  of  the  stock  as  a  specific  legacy.  It  is  not  a  specific,  but  a 
general  legacy ;  for  the  will,  speaking  not  at  its  date  but  at  the 
death  of  the  testator,  would  carry  all  the  stock  standing  in  his 
name  at  that  time.  The  gift  is  ambulatory,  and  dependent  on 
there  being  found,  at  the  death  of  the  testator,  stock  of  the  nature 
specified  to  answer  the  description  in  the  will.  *  *  The  plaintiff 
seeks  to  introduce  extrinsic  evidence,  not  for  the  legitimate  purpose 
of  clearing  up  an  existing  doubt,  but  to  create  a  doubt  and  to 
make  a  new  gift.  The  rules  as  to  the  admission  of  extrinsic 
evidence  have  become  more  restricted  since  the  case  of  Miller  v. 
Traverg{2).  *  ♦  * 
.  Secondly.  The  real  estate  is  primarily  charged  with  the  wife's 
annuity.  This  is  a  case  where  a  specific  debt  is  charged  upon  a 
specific  property  in  the  county  of  Surrey,  and  the  personal  estate 
is  given  to  the  widow,  who  was  intended  to  have  both  the  annuity 
and  the  personal  estate.  This  case  comes  directly  within  the 
authority  of  Hancox  v.  Abbey  (3).  [On  this  point  they  also  cited 
Browne  v.  Groombridge  (4),  Choat  v.  Yeats  (5),  and  Welby  v. 
Rockcliffe  (6).] 

Thirdly.  The  proper  construction  of  the  words  '*my  freehold 
hereditaments  and  estate  "  is  to  pass  only  such  hereditaments  and 
estates  as  are  freeholds.  The  copyholds,  therefore,  do  not  pass  to 
the  niece,  but  belong  to  the  widow,  under  the  subsequent  gift. 

Mr.  Turner^  in  reply. 

Doe  d.  Smith  v.  Oalloway{7),  Bickham  v.  Cruttwellis)^  Miller  v. 
Little  (9),  Shuttleworth  v.  Oreaves  (lo),  were  also  cited. 

Thb  Mastbb  of  the  Bolls: 

Every  case  of  this  kind  is  necessarily  attended  with  a  good  deal 
of  anxiety  and  trouble,  in  consequence  of  the  great  variety  of 
views  which  may  be  taken  of  the  case.  The  words  used  are 
capable  of  so  much  qualification,  that  it  is  very  hard  for  the  mind 


(1)  3Atk.  73. 

(2)  34  K.  B.  703  (8  Bing.  244). 

(3)  8B.B.  124(11  Ves.  179). 

(4)  20  B.  H.  326  (4  Madd.  495). 
(6)  20  K.  B.  239  (1  J.  &  W.  102). 
^6}  32  B.  B.   279  (1  Buss.  &  My. 


571). 

(7)  39  B.  B.  381  (5  B.  &  Ad.  43). 

(8)  45  R  B.  380  (3  My.  &  Or.  763). 

(9)  50  K.  B.  177  (2  Beav.  259). 

(10)  48  B.  B.  5  (4  My.  &  Or.  35). 


QUBNMBLL 

t. 

TaKNER. 

[  247  ] 
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QuENNELL  to  acquire  that  degree  of  satisraction  and  certainty,  which  is  so 
Tdbkbh.  desirable  should  be  attained  before  pronouncing  a  decision  in 
favour  of  either  of  the  parties.  However  it  appears  to  me  that 
I  am  not  likely,  by  any  further  consideration,  to  come  to  a  con- 
clusion more  satisfactory  to  the  parties  than  that  to  which  I  have 
now  arrived,  for  there  is  so  much  doubt  hovering  over  the  matter, 
that  it  is  not  probable  that  they  will  ever  feel  satisfied  that  the 
right  view  has  been  taken  of  their  case. 

This  testator  was  entitled  for  his  life  to  the  dividends  and 
interest  of  three  sums  of  stock,  which  were  standing  in  the  names 
of  trustees.  He  was  entitled  to  a  beneficial  interest  in  remainder 
as  to  one  moiety,  and  the  whole  was  subject  to  a  charge  of  500/.  He 
has  contrived  to  make  as  many  blunders  in  his  will  as  can  well  be 
imagined  in  such  a  case.  Being  entitled  to  this  interest  in  the 
stock,  and  being  entitled  to  certain  freehold  and  copyhold  estates, 
and  having  entered  into  a  covenant  by  his  marriage  settlement 
to  provide  an  annuity  of  200/.  a  year  to  his  wife,  he  expresses 
himself  thus:  ''I  confirm  the  settlement  made  on  my  marriage 
with  my  present  dearly  beloved  wife,  Ellen  Meliora  Turner,  whereby 
an  annuity  of  2002.  is  secured  to  my  said  wife,  during  the  term  of 
her  natural  life,  and  I  do  hereby  charge  and  make  liable  all  and 
every  my  freehold  hereditaments  and  estate  in  the  county  of  Surrey, 
and  monies  standing  in  my  name  in  the  public  funds,  with  the 
payment  of  the  said  annuity  to  my  said  wife  ;  and  I  do  declare  my 
will  to  be,  that  the  same  annuity  shall  be  paid  to  her,  free  from 
[  ♦262  ]  all  expenses  *and  deductions  whatsoever ;  and,  subject  to  the  pay- 
ment of  the  said  annuity,  I  give,  devise  and  bequeath  the  same 
freehold  hereditaments  and  estate  and  money  in  the  public  funds 
to  my  niece  and  godchild,  Sarah  Quennell,  her  heirs,  executors, 
administrators  and  assigns  for  ever."  Then  it  is  provided,  "  in 
case  my  said  niece  and  godchild,  Sarah  Quennell,  shall  depart  this 
life,  leaving  her  sisters,  Mary  Quennell  and  Elizabeth  Calhoun,  or 
either  of  them,  her  surviving,  then  I  give,  devise,  and  bequeath, 
the  same  freehold  hereditaments  and  estate  in  the  county  of 
Surrey,  and  money  in  the  public  funds,  unto  her  said  sisters,  the 
said  Mary  Quennell  and  Elizabeth  Calhoun,  to  hold  to  them," 
and  so  on. 

Now,  then,  these  several  questions  arise.  He  had  certednly  no 
money  in  the  funds  standing  in  his  own  name.  "  Money  standing 
in  my  name  in  the  public  funds  "  he  had  not,  and  then  the  question 
arises,  whether  he  is  to  be  considered  as  having  meant  to  refer  to 
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money  in  the  public  funds,  which  he  might  acquire  at  a  date  qubnnell 
subsequent  to  the  date  of  his  will ;  or  whether  he  is  to  be  con-  tunebb 
Bidered  as  referring  to  money  which  he  supposed  he  had  in  the 
public  funds,  in  his  name,  at  the  date  of  his  will.  Now  the  words 
"  all  and  every  my  freehold  hereditaments  and  estate  in  the  county 
of  Surrey,  and  money  standing  in  my  name  in  the  public  funds," 
are,  no  doubt,  to  a  certain  extent  ambiguous.  It  has  been  argued, 
and  strongly  urged,  that  this  means  a  general  legacy,  and  that  it 
would  have  been  perfectly  well  satisfied  by  means  of  stock  pur- 
chased and  acquired  afterwards,  and  standing  in  his  name  in  the 
public  funds  at  his  death.  I  confess  I  cannot  concur  in  that.  I 
think  that  he  meant  ''his  money  then  standing  in  his  name  in 
the  pubh'c  funds,"  and  if  this  were  so,  it  would  be  considered  a 
specific  legacy. 

He  intended  then  to  give  something  which  was  standing,  or  was  [  263  ] 
supposed  to  be  standing,  in  his  name  in  the  public  funds,  at  the  date 
of  his  will.  What  was  that  ?  He  had  none,  except  that  which  was 
subject  to  the  limitations  I  have  mentioned,  and  in  which  he  had 
an  estate  for  life,  in  the  whole,  and  an  estate  in  remainder  as  to  one 
moiety,  subject,  as  to  the  whole,  to  a  charge  of  500L  I  think  that 
this  must  be  considered  as  the  subject  he  intended  to  give.  None 
of  these  cases  are  satisfactory,  and,  as  I  stated  before,  they  always 
leave  a  certain  degree  of  doubt  and  ambiguity  on  the  mind ;  but  I 
think,  on  the  authority  of  the  several  cases  which  have  been 
referred  to,  I  ought  to  consider,  that  he  intended  to  give  his  interest 
in  that  particular  fund. 

Upon  the  next  point,  whether  there  was  an  exoneration  of  the 
personal  estate,  I  confess  I  have  less  doubt  than  on  the  first.  I 
think  it  is  clear,  that  he  intended  merely  to  charge  the  particular 
estate  which  he  specified,  and  that  (on  the  authority  of  late  cases 
particularly)  he  cannot  be  considered  as  having  intended  to  exonerate 
the  personal  estate  from  that  which  is  called  **  its  natural  burthen." 
This  is  the  expression  which  is  generally  used ;  but  it  means  no 
more  than  this :  that  it  is  the  primary  fund  which  is  applied  in  this 
Court  for  the  satisfaction  of  debts.  I  think  that  he  meant  no  more 
than  to  create  a  charge  without  affecting  the  priority. 

As  to  the  remaining  point,  I  quite  concur  in  the  argument  of  the 
defendants.  I  think  that  the  words  used  in  the  gift,  do  not  at  all 
necessarily  imply,  or  lead  one  to  infer,  that  he  meant  to  give  the 
copyhold  estates.  The  words  ''Freehold  hereditaments  and  estate" 
of  themselves  would  no  doubt  be  strong  enough  to  carry  both, 
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provided  there  was  any  manifestation  of  intention,  *bat  I  think 
that  there  is  not  here  any  manifestation  of  intention.  My  opinion 
therefore  is,  that  the  copyholds  do  not  pass  by  the  will,  and  there 
will  be  a  declaration  to  that  effect. 


1861. 

March  18,  19, 

20. 

Rolls  Qmrt. 

Loid 
Lanodals, 
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The  CommiBsioners  of  Woods  and  Forests  are  not,  under  the  7  Geo.  IV. 
c.  77,  entitled  to  sue  or  liable  to  be  sued  for  the  specific  performance  of 
contracts  entered  into  with  and  by  them. 

The  Commissioners  were  authorissed,  with  the  consent  of  the  Lords  of  the 
Treasury,  to  demise,  or  previous  to  any  demise,  to  contract  to  demise.  The 
bill  alleged  that  the  Commissioners  having  first  obtained  the  consent 
required,  determined  to  demise,  and  afterwards  contracted  to  demise  to  the 
plaintiff,  and  prayed  a  specific  performance :  Held,  on  demurrer,  that  the 
bill  could  not  be  sustained. 

A  suit  for  the  specific  performance  of  an  agreement  with  a  variation 
cannot  be  supported. 

This  case  came  on  upon  a  demurrer  to  a  bill  for  specific 
performance  filed  by  the  plaintiff  against  the  Commissioners  of 
Woods  and  Forests. 

By  the  7  Geo.  IV.  c.  77,  the  Commissioners  of  Woods  and 
Forests  appointed  under  the  58  Geo.  III.  c.  121,  were  authorized  to 
make  certain  new  streets  and  improvements  in  the  neighbourhood 
of  Charing  Cross,  according  to  certain  plans,  and  amongst  them. 
King  William  Street. 

They  were  empowered  to  purchase  the  necessary  lands. 

The  20th  section  of  the  Act  was  as  follows :  ''  Provided  always, 
and  be  it  further  enacted.  That  it  shall  and  may  be  lawful  for  the 
said  Commissioners  for  executing  this  Act,  by  and  with  the  consent 
and  approbation  in  writing  of  the  said  Lord  High  Treasurer,  or  of 
the  said  Commissioners  for  executing  the  said  office  of  Lord  High 
Treasurer,  or  any  three  or  more  of  them,  absolutely  to  sell  and 
dispose  of  all  or  any  part  of  the  houses,  buildings,  *lands,  tenements, 
and  hereditaments  of  or  belonging  to  his  Majesty,  his  heirs  or 
successors,  in  the  lines  of  the  said  streets  and  places  respectively, 
to  be  erected  and  built,  altered,  repaired,  and  improved  under  or  by 
virtue  of  this  Act,  or  which  shall  be  so  purchased  or  acquired  as 
aforesaid,  and  shall  not  be  wanted  for  the  purposes  of  this  Act ;  and 
also  to  convey  in  exchange,  with  such  consent  and  approbation  as 
aforesaid,  all  or  any  part  of  the  houses,  buildings,  lands,  tenements 
or  hereditaments,  of  or  belonging  to  his  Majesty,  his   heirs  or 
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successors,  situate  within  any  or  either  of  the  parishes  through  which 
the  said  streets  and  places  respectively  to  be  erected  and  built, 
altered,  stopped  up,  repaired  or  improved  under  or  by  virtue  of  this 
Act,  extend,  or  which  shall  have  been  purchased  and  taken  in 
exchange  under  the  authority  of  this  Act^  and  which  shall  not  be 
wanted  for  the  purposes  of  the  said  Act,  in  lieu  of  and  in  exchange 
for  any  other  houses,  buildings,  lands,  tenements  and  hereditaments 
which  shall  be  wanted  for  the  purposes  of  this  Act,  or  with  a  view 
to  the  acquisition  by  exchange  of  any  other  houses,  buildings,  lands, 
tenements  and  hereditaments  which  may  be  required  for  the 
immediate  purposes  of  the  said  Act ;  and  also  to  demise  or  lease,  or 
previous  to  any  such  demise  or  lease,  to  enter  into  any  contract  or 
agreement  for  the  demising  or  leasing,  all  or  any  part  of  such 
houses,  buildings,  lands,  tenements  and  hereditaments  of  or  belong- 
ing to  his  Majesty  as  aforesaid,  to  any  person  or  persons,  for  any 
term  of  years  not  exceeding  ninety-nine  years  from  the  making 
thereof,  at  such  rent  or  rents,  and  under  such  covenants,  conditions, 
clauses  and  restrictions,  and  in  such  manner  as  the  said  Com- 
missioners for  executing  this  Act  shall,  from  time  to  time,  with 
such  consent  and  approbation  as  aforesaid,  judge  proper,  either 
wholly  or  in  part,  in  lieu  of  or  in  exchange  for  any  lease  or  leases, 
assignment  or  assignments  of  any  other  houses,  buildings,  lands, 
tenements  or  hereditaments  which  shall  *be  wanted  for  the  purposes 
of  the  said  Act,  and  in  which  said  houses,  buildings,  lands,  tene- 
ments and  hereditaments  %o  wanted,  the  person  or  persons  treating 
for  such  exchange  may  have  only  a  leasehold  or  some  other  limited 
interest;  and  also  to  demise  or  lease,  or  previous  to  any  such 
demise  or  lease,  to  enter  into  any  contract  or  agreement  for  the 
demising  or  leasing,  with  such  consent  and  approbation  as  aforesaid, 
all  or  any  part  of  the  houses,  buildings,  lands,  tenements  and 
hereditaments  to  be  purchased,  erected,  built,  altered,  repaired  and 
improved  under  or  by  virtue  of  this  Act,  for  any  term  or  terms  of 
years  not  exceeding  ninety-nine  years  from  the  making  thereof,  at 
such  rent  or  rents,  and  under  such  covenants,  conditions,  clauses, 
and  restrictions,  and  in  such  manner,  as  the  said  Commissioners  for 
executing  this  Act  shall,  from  time  to  time,  with  such  consent  and 
approbation  as  aforesaid,  judge  proper  and  think  most  advantageous, 
and  to  receive  and  take  any  fine  or  fines  for  the  granting  of  such 
leases,  and  to  apply  all  such  fines  to  the  purposes  of  this  Act ;  and 
all  conveyances,  exchanges,  and  leases  which  shall  be  made  by  the 
said  Commissioners  for  executing  this  Act,  of  any  of  the  said  houses 
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and  buildings,  lands,  tenements  and  hereditaments,  may  be  made 
according  to  the  forms  set  forth  in  the  schedule  to  the  said  recited 
Act  of  the  fifty-third  year  of  the  reign  of  his  said  late  Majesty 
annexed  (i),  or  as  near  thereto  as  the  circumstances  of  the  case  will 
admit ;  and  all  such  conveyances,  exchanges  and  leases  shall  be 
good,  valid,  and  effectual,  any  provisions,  restrictions  or  clauses 
contained  in  any  Act  or  Acts  of  Parliament  relating  to  his  Majesty's 
Land  Revenues,  or  to  any  property  under  the  management  of  the 
Commissioners  of  his  Majesty's  Woods,  Forests,  and  Land  Revenues, 
or  any  practice,  custom,  or  usage  to  the  contrary  thereof  in  anywise 
notwithstanding." 

The  55th  section  empowered  the  Commissioners  to  remove  pro- 
jections and  encroachments,  and  the  59th  section  was  as  follows : 
''  And  be  it  further  enacted,  that  in  all  actions,  suits,  bills,  plaints, 
indictments,  prosecutions,  trials,  or  proceedings  at  law,  to  be  had, 
brought,  prosecuted  or  preferred  in  pursuance  of  this  Act,  the  said 
Commissioners  for  executing  this  Act  may  sue  and  be  sued  in  the 
name  of  their  secretary  appointed  for  the  purposes  of  this  Act,  or 
the  person  officiating  as  such  ;  and  that  no  action  or  prosecution  to 
be  brought,  commenced  or  defended  by  or  against  the  said  Com- 
missioners, or  any  of  them,  by  virtue  of  this  Act,  in  the  name  of 
their  secretary,  or  the  person  officiating  as  such,  shall  abate  or  be 
discontinued  by  the  death  or  removal  of  such  secretary  or  the 
person  officiating  as  such,  or  by  any  act  of  such  secretary  or  the 
person  officiating  as  such,  without  the  consent  of  the  said  Com- 
missioners; but  the  secretary  for  the  time  being  to  the  said 
Commissioners,  or  the  person  officiating  as  such,  shall  always  be 
deemed  the  plaintiff  or  defendant  in  such  action,  as  the  case  may 
be."  The  61st  section  was  as  follows :  "  And  be  it  further  enacted, 
that  nothing  in  this  Act,  or  in  any  mortgage,  contract  or  lease 
hereby  authorised  to  be  entered  into  or  made  by  the  said  Commis- 
sioners for  executing  this  Act,  or  any  of  them,  shall  extend  to 
charge  the  person  or  persons  of  all  or  any  of  the  Commissioners 
executing  any  such  mortgage,  contract,  or  lease,  or  the  heirs, 
executors,  or  administrators  of  the  same  Commissioners,  or  cuiy  of 
them,  or  either  or  any  of  their  own  proper  lands,  tenements,  goods, 
or  chattels,  with  or  for  the  performance  of  all  or  any  of  the 
covenants,  conditions,  or  agreements  in  the  same  mortgage,  con- 
tract,  or  lease  contained  on  the  part  of  the  same  Commissioners,  or 
any  of  them ;  but  the  amount  of  all  costs,  charges,  damages,  and 
(1)  63  Geo.  III.  c.  I'll. 
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expenses,  which  shall  or  may  be  recovered  m  any  suit  or  suits  at 
*law  or  equity  against  them  the  said  Commissioners,  or  any  of 
them,  or  against  their  or  any  of  their  heirs,  executors,  or  adminis- 
trators, for  or  by  reason  or  means  of  such  last  mentioned  mortgage, 
contract,  or  lease,  or  the  covenants,  conditions,  or  agreements 
therein  contained,  and  also  all  the  costs,  charges,  damages,  and 
expenses  which  the  said  Commissioners  shall  bear,  pay,  expend,  or 
be  put  to,  or  which  shall  be  occasioned  to  them,  for  or  by  reason  or 
means  of  any  such  mortgage,  contract,  or  agreement,  or  any 
covenant,  condition,  or  agreement  therein  contained,  or  any  action 
or  actions,  suit  or  suits,  to  be  brought  or  prosecuted  by  or  against 
them,  or  any  of  them  thereupon,  shall  respectively  be  paid  and 
discharged  by  and  out  of  the  monies  to  be  raised  or  be  received  by 
virtue  of  this  Act." 

The  bill  stated,  that,  in  April,  1880,  the  Commissioners,  having 
first  obtained  the  consent  and  approbation  required  by  the  said  Act, 
determined,  under  the  powers  of  the  above  Act,  to  let  the  plot  of 
ground  on  the  north  side  of  King  WilUam  Street  intermediate 
between  the  Ophthalmic  and  Charing  Cross  Hospitals  (which 
formed  the  two  comers  of  the  north  side  of  the  street),  and  they 
circulated  printed  conditions  and  plans.  It  stated  that  the  con- 
ditions referred  to  the  printed  plan,  and  that  the  conditions  stated 
**  the  ground  proposed  to  be  let  is  shown  by  the  colours  red,  blue, 
and  yellow  on  the  accompanying  plan." 

The  bill  then  stated  as  follows :  ''  That  the  plaintiff  applied  for 
and  obtained  from  the  Commissioners  one  of  the  printed  copies  of  the 
said  plan,  and  also  of  the  conditions,  and  he  thereupon,  and  on  the 
17th  of  May,  1881,  duly  made  an  oflFer  or  tender  in  writing  duly 
signed  by  him  to  the  said  Commissioners,  to  take  the  plot  of  ground 
coloured  yellow  in  the  plan,  on  a  building  *lease,  pursuant  to  the 
conditions,  at  the  yearly  rent  of  560^,  and  that  the  plaintiff's  offer, 
which  was  the  highest  offered  to  the  Commissioners  for  that  plot  of 
ground,  was  accordingly  duly  accepted  by  them,  by  a  letter  dated 
the  18th  of  May,  1831,  which,  by  their  direction,  was  written  and 
signed  and  sent  to  the  plaintiff  by  Alexander  Milne,  Esq.,  the  then 
secretary  of  the  Commissioners,  and  which,  omitting  the  formal 
parts,  was  as  follows :  '  The  Commissioners  for  carrying  into  execu- 
tion the  Act  7  Geo.  IV.  c.  77,  having  had  under  consideration  your 
letter  of  yesterday's  date,  offering  a  rent  of  SGOl.  per  annum  for  a 
plot  of  ground  in  William  [sic]  Street  and  Chandos  Street,  shown  by 
the  colour  yellow  on  the  enclosed  plan,  upon  conditions,  a  copy  of 
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which  is  also  enclosed  herein,  I  am  commanded  to  acquaint  you, 
that  the  board  accept  your  tender,  and  have  directed  Mr.  Nash  to 
give  you  possession  of  the  ground  forthwith.  I  am  further  to 
request  that  you  will,  with  as  little  delay  as  possible,  hoard  in  the 
ground,  and  that  you  will,  at  your  earliest  convenience,  transmit  to 
this  ofSce,  for  the  approbation  of  the  Commissioners,  a  copy  of  the 
plan  and  elevation  you  propose  to  adopt  in  building  thereon.'  " 

The  plaintiff  stated,  that  he  took  possession  and  built  fourteen 
houses  on  the  ground,  seven  in  King  William  Street,  and  seven  in 
the  rear  in  Ghandos  Street,  at  an  expense  of  18,000/. 

The  plaintiff  also  stated,  that  he  had  entered  into  the  contract, 
on  the  faith  of  the  street  being  completed  according  to  the  plan, 
but  that  the  trustees  of  the  Charing  Cross  Hospital,  whose  build- 
ings flanked  the  plaintiff's,  had  erected  pedestals,  steps  and  area 
railings,  which  projected  into  the  street,  beyond  the  line  of  the 
other  houses,  and  in  opposition  to  the  plan  agreed  on ;  *and  it  set 
forth  a  correspondence  between  the  plaintiff  and  defendants  in 
which  the  latter  appeared  disposed  to  assist  the  plaintiff  in  the 
assertion  of  his  rights  against  the  hospital. 

The  bill  then  contained  the  following  charges :  "  that  several 
leases  of  different  portions  of  the  said  plot  of  ground  agreed  to  be 
taken  by  the  plaintiff,  that  is  to  say,  of  those  portions  of  the  plot  of 
ground  upon  which  all,  except  one,  of  the  houses  and  shops  in 
Chandos  Street,  and  four  of  the  houses  and  shops  in  King  William 
Street,  so  built  by  the  plaintiff,  have  been  made  and  executed  by 
the  Commissioners  to  the  plaintiff,  in  pursuance  and  part  perform- 
ance of  the  agreement  so  entered  into  by  the  plaintiff  and  the 
Commissioners,  and  that  upon  the  occasion  of  such  lease  being 
made,  the  yearly  rent  of  560/.  reserved  and  made  payable  by  the 
plaintiff  under  the  agreement,  was  agreed  to  be  and  was  duly 
apportioned,  and  several  yearly  sums,  making  together  the  yearly 
sum  of  828/.,  part  thereof,  were  reserved  and  made  payable  in 
respect  of  the  premises  comprised  in  the  leases,  and  the  yearly  sum 
of  287/.,  the  remainder  thereof,  was  agreed  to  be  reserved  and  made 
payable  in  respect  of  the  remainder  of  the  plot  of  ground. 

''However,  the  plaintiff  showeth,  that  no  lease  has  ever  been 
made  or  executed  to  the  plaintiff,  by  the  Commissioners  or  other- 
wise, of  the  other  portions  of  the  plot  of  ground,  that  is  to  say, 
those  portions  thereof,  upon  which  one  of  the  houses  and  shops  in 
Ghandos  Street,  and  three  of  the  said  houses  and  shops  in  King 
William  Street,  numbered  respectively  20,  25,  and  28,  and  the  said 
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building  called  the  Lowther  Rooms,  have  been  built  by  the  plaintiff, 
and  that  in  respect  of  such  last-mentioned  premises  and  to  that 
extent,  the  agreement  sfcill  ^remains  executory  and  unperformed  by 
the  Commissioners.  And  the  plaintiff  further  charges,  that  the 
Commissioners  ought  specifically  to  perform  the  agreement,  so  far 
as  the  same  remains  unperformed,  according  to  the  terms  thereof, 
and  according  to  the  printed  plan  and  conditions  which  constitute 
part  of  the  agreement,  and  in  particular  they  ought  to  cause  or 
procure  the  projections  and  encroachments,  so  made  by  the  trustees 
of  the  Charing  Cross  Hospital,  to  be  removed,  and  the  line  and 
frontage  of  King  William  Street,  and  the  footway  thereof,  on  the 
north  side  thereof,  to  be  made  conformable  to  the  plan,  and  they 
ought,  thereupon,  to  execute  one  or  more  leases  to  the  plaintiff  of 
the  plot  of  land  taken  by  the  plaintiff,  and  of  the  houses  and  build- 
ings thereon,  of  which  no  lease  has  hitherto  been  granted  to  the 
plaintiff,  with  proper  covenants  on  the  part  of  the  said  Commis- 
sioners, for  continuing  the  line  of  the  street  conformable  to  the 
plan,  during  the  remainder  of  the  term  of  ninety-nine  years;  or 
otherwise,  if  for  any  reason  the  Commissioners  shall  be  unable  so 
to  perform  the  agreement,  then  they  ought  to  execute  to  the 
plaintiff  a  proper  lease  or  leases  of  the  last  mentioned  premises, 
and  to  make  due  compensation  to  the  plaintiff  for  the  injury 
sustained,  and  to  be  sustained,  by  him  in  respect  to  the  aforesaid 
deviations  from  the  said  plan,  .either  by  reducing  the  annual 
amount  of  the  rent  to  be  paid  by  him  in  respect  of  the  last- 
mentioned  premises,  or  in  some  other  adequate  manner." 

The  bill  stated,  that  the  Commissioners  at  present  had  no 
secretary,  and  it  prayed:  That  the  Commissioners  might  be 
decreed  specifically  to  perform  the  agreement  so  entered  into  by 
them  with  the  plaintiff,  so  far  as  the  same  remained  to  be  per- 
formed by  them,  the  plaintiff  thereby  offering  to  perform  the 
^agreement  on  his  part,  and  that  for  that  purpose,  the  Commis 
sioners  might  be  compelled  to  remove,  or  procure  to  be  removed, 
the  projections  or  encroachments  so  made  by  the  trustees  of  the 
Charing  Cross  Hospital,  into  or  upon  the  footway  on  the  north  side 
of  King  William  Street,  and  to  cause  the  south  frontage  of  the 
hospital  premises  to  be  made  in  conformity  to  the  printed  plan,  so 
that  there  might  be  an  uninterrupted  footway  passing  in  a  straight 
line  immediately  before  the  buildings  throughout  that  side  of  the 
street ;  and  that  in  the  lease  or  leases  of  that  part  of  the  plot  of 
ground  as  to  which  the  agreement  still  remained  unperformed,  to 
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be  executed  by  the  Commissioners  to  the  plaintiff,  there  might  be 
inserted  covenants  on  their  part  for  the  continuance  of  such 
uninterrupted  footway,  during  the  remainder  of  the  term  of 
ninety-nine  years ;  or  in  case  the  Commissioners  should  be  unable 
to  remove  or  procure  to  be  removed,  the  projections  or  encroach- 
ments, and  otherwise  specifically  to  perform  the  agreement,  then 
that  the  Commissioners  might  be  decreed  to  perform  the  agreement, 
so  far  as  they  should  be  able,  and  to  make  a  fair  and  proper 
compensation  to  the  plaintiff  on  account  of  the  projections  or 
encroachments  and  otherwise,  in  respect  of  so  much  of  the  agree- 
ment as  should  not  be  duly  performed  by  them,  and  that  such 
compensation  might  be  fixed  and  settled  by  this  Court. 
To  this  bill,  the  defendants  filed  a  general  demurrer. 

Sir  John  RomiUy  (Attorney-Oeneral),  Mr.  Turner^  and  Mr.  W. 
M.  James,  in  support  of  the  demurrer : 

First,  the  plaintiff  has  shown  no  equity  by  his  bill.  The  mere 
exhibition  of  the  plan  of  the  intended  improvements  in  the  neigh- 
bourhood did  not  amount  to  an  engagement,  on  the  part  of  the 
Commissioners  with  the  ^plaintiff,  that  all  the  intended  improve- 
ments should  be  effected  in  the  precise  mode  appearing  on  the 
plan.  This  point  has  been  determined  by  the  House  of  Lords  in 
The  Feoffees  of  Heriofs  Hospital  v.  Gibson  (i),  and  by  Lord  Cottbn- 
HAM  in  Squire  v.  Campbell  (2).  The  map  was  a  general  plan,  and 
was  never  intended  to  be  strictly  adhered  to,  and  might  be 
departed  from. 

Secondly.  Even  if  the  plaintiff  has  any  equity,  it  cannot  be 
enforced  against  the  Commissioners  of  Woods  and  Forests.  They 
have  no  estate,  and  are  mere  stewards,  in  no  way  representing  the 
interests  of  the  Crown.  The  proper  mode  of  enforcing  the 
plaintiff's  alleged  equity  is  by  petition  of  right. 

Thirdly.  It  appears  by  the  bill,  that,  by  arrangement,  the 
contract  has  been  waived  and  abandoned,  and  another  has  been 
substituted.  The  old  contract  has  been  part  performed  by  the 
grant  of  the  leases  of  the  greater  part,  and  what  remains  to  be 
done  is  under  a  new  parol  contract.  The  plaintiff,  by  accepting 
leases  of  part  of  the  property,  has  also  waived  all  claim  in  respect 
of  the  projections. 

Fourthly.  The  only  equity  of  the  plaintiff  is  to  obtain  a  lease, 
which  the  defendants  have  always  been  ready  to  grant;  but  the 


(1)  14  R  E.  164  (2  Dow,  301). 


(2)  43  B.  li.  231  (1  My.  &  Cr.  469). 
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real  object  is  to  obtain  compensation  by  way  of  damages  for  the  Nurse 
alleged  encroachment  on  the  street ;  this  is  the  subject  of  an  action  jj^^ 
at  law,  and  not  a  proper  matter  for  equitable  interference.  Seymour. 

Mr.  jR.  Palmer,  and  Mr.  Toller,  coiitra :  [  264  ] 

First.  The  plan  is  part  of  the  contract,  for  it  is  expressly 
referred  to  and  incorporated  in  the  conditions ;  thus,  the  conditions 
state,  that  "the  ground  proposed  to  be  let,  is  shown  by  the  colours 
red,  blue,  and  yellow  on  the  accompanying  plan."  [On  this  point 
they  cited  Peacock  v.  Penson  (1).]  The  Feoffees  of  Heriofs  Hospital 
V.  Gibson,  and  Squire  v.  Campbell,  have  no  application  to  this  case, 
for  there  the  conveyance  and  leases  had  been  made,  and  contained 
no  reference  to  the  plans,  and  it  was  sought  to  extend  the  terms  of 
the  written  document:  here  the  plan  is  attached  to,  and  forms 
part  of,  the  agreement. 

Secondly.  The  Commissioners  are  bound  to  perform  the  con- 
tract, and,  there  being  no  secretary,  they  are  the  only  persons 
who  can  be  sued. 

{The  Attorney-General  said  he  declined  to  take  any  advantage  of 
that  objection,  and  he  would  assume  that  this  was  a  bill  against 
the  secretary.) 

•  *  No  person  can  properly  be  made  a  party  to  a  suit  for  L  266  ] 
specific  performance,  but  those  who  are  parties  to  the  contract: 
Tosher  v.  SmaU  (2) ;  and,  therefore,  the  Commissioners  are  the  only 
proper  persons  to  make  defendants.  It  appears,  that  in  Rankin  v. 
Huskisson  (3),  the  Commissioners  were  made  defendants,  and  relief 
was  had  against  them. 

Thirdly.  There  has  been  no  abandonment  or  variation  in  the 
contract,  but  merely  a  part  performance,  by  a  conveyance  of  a  part 
and  an  apportionment  of  the  rent.  The  contract  is  for  a  building 
lease,  in  which  case,  it  is  always  the  practice,  and  is  so  understood, 
to  grant  separate  leases  of  the  separate  houses  as  they  are  built. 
The  plaintiff  has  laid  out  18,000{.  in  building  the  houses  on 
the  faith  of  the  agreement;  and,  whatever  may  be  the  terms 
of  the  existing  contract,  the  defendants  are  bound  to  perform 
it.    *    ♦    * 

The  Attorney-General,  in  reply  :  [  266  ] 

The  Commissioners  are  not  a  corporation,  and  they  have  no 


(1)  83  B.  B.  193  (11  Beav.  355). 
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common  law  right  or  liability  beyond  that  to  be  collected  from  the 
statute.  *  *  In  Rankin  v.  Htcskisson  the  point  was  raised 
whether  the  Court  had  jurisdiction  to  grant  an  injunction  against 
the  Commissioners,  as  being  ministers  of  the  Crown,  but  it  was  not 
pressed,  and  therefore  not  decided.    *    *    * 

Thb  Mastbb  of  thb  Bolls: 

This  case  has  occupied  a  very  considerable  time,  but  not 
unreasonably  so,  for  the  interest  of  the  plaintiff  in  this  matter  is 
one  of  very  considerable  importance. 

This  is  a  bill  filed  by  a  gentleman  who  has  entered  into  a  contract 
with  the  Commissioners  of  Woods  and  Forests,  for  taking  from 
them  a  lease  of  a  certain  plot  of  ground.  He  has  had  separate 
leases  granted  to  him  of  some  portions  of  that  ground,  and  now, 
alleging  that  an  injury  has  been  done  to  him  in  respect  to  alterations 
made  in  the  boundary  of  the  premises  adjoining  to  his,  he  prays 
a  sp.ecLfic  performance  of  the  agreement  remaining  unperformed, 
and  claims  to  be  entitled  to  compensation  from  the  Commissioners 
of  Woods  and  Forests. 

The  bill  then,  in  form,  is  for  the  specific  performance  of  an 
agreement  which  has  been  executed  in  part,  and  asking  that  it 
may  be  executed  as  to  the  rest,  and  claims  to  have  compensation 
in  respect  of  an  injury  which  is  expected  to  arise  or  has  already 
arisen. 

The  first  objection  raised  is,  that  the  Commissioners  of  the 
Woods  and  Forests  are  not  liable  to  be  sued  for  the  specific  per- 
formance of  a  contract  at  all.  It  is  next  said,  that  they  are  not 
liable  to  be  sued  for  the  specific  performance  of  a  contract  with  a 
variation.  It  is  lastly  insisted,  that  they  are  not  liable  to  be  sued 
in  any  way  for  compensation  or  damages. 

The  Commissioners  of  her  Majesty's  Woods  and  Forests  are 
persons  who  have  certain  powers  and  authorities,  but  who  do  not 
appear  to  have  any  estate  whatever  in  the  Crown  lands,  and  the 
question  which  arises  is,  whether  their  authorities  are  of  such  a 
nature,  as  to  entitle  persons  who  enter  into  contracts  and  have 
dealings  with  them,  to  have  as  against  them  relief  of  that  species 
which  is  usually  to  be  had  against  those  who  are  possessed  of 
rights  and  estates  ?  It  is  truly  said,  that  if  these  Commissioners 
are  liable  to  sue  and  *to  be  sued,  such  liability  must  rest  alone 
upon  grounds  and  reasons  distinctly  stated  in  the  statute :  for  their 
powers  are  entirely  statutory,  and  nothing  else.     Is  there  anything 
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contained  in  the  statute  which  shows  that  the  Commissioners  are 
liable  to  be  sued  for  the  specific  performance  of  an  agreement? 
They  are  capable  of  entering  into  agreements  with  the  consent  of 
the  Lords  of  the  Treasury;  when  they  have  entered  into  those 
agreements,  they  may  be  enforced  in  the  ordinary  way  as  in  the 
case  of  estates  vested  in  the  Crown  :  they  do  not  appear  capable  of 
being  enforced  otherwise.  The  Commissioners  of  Woods  and 
Forests  are  persons  merely  possessed  of  certain  powers,  having 
duties  connected  with  them,  and  who,  on  certain  occasions,  have  a 
right  to  sue  and  to  be  sued  by  their  secretary.  It  seems  that,  by 
an  accident,  they  cannot  now  sue  or  be  sued  by  means  of  their 
Secretary,  that  office  being  vacant;  but  all  objection  on  that 
ground  has  been  distinctly  waived  on  the  part  of  the  Attorney- 
General,  and  therefore  it  is  here  to  be  considered  whether  they 
have  power  to  sue  and  be  sued  by  their  secretary.  But  the  actions 
which  may  be  brought  by  or  against  them  are  to  be  in  relation  to 
certain  matters  only  ;  and  I  do  not  find  that  there  is,  in  this  Act  of 
Parliament,  anything  to  entitle  the  Court  to  say,  that  they  have  a 
right  to  sue  or  are  liable  to  be  sued  in  respect  of  the  specific 
performance  of  agreements.  That,  really,  is  the  main  question  in 
this  case. 

The  other  questions  arising  as  to  parties,  and  whether  the  present 
Commissioners  represent  former  Commissioners,  and  whether  the 
major  part  of  the  Commissioners  are  to  be  the  acting  Commis- 
sioners, and  other  like  questions,  do  not  affect  the  substance  of  this 
case,  which  is,  whether  they  are  entitled  to  sue  or  liable  to  be  sued 
in  'respect  of  the  specific  performance  of  agreements  ?  I  am  of 
opinion  that  they  are  not. 

Another  most  important  question  then  arises  affecting  the  specific 
performance  of  all  agreements.  One  thing,  I  believe,  is  quite 
settled,  viz.  that  you  may  sue  in  this  Court,  and  have  an  agreement 
specifically  performed ;  but  you  cannot  have  it  quasi  specifically 
performed,  or  specifically  performed  with  a  variation ;  and  I  certainly 
must  say,  that  if  any  part  of  this  argument  has  surprised  me,  it  is 
this :  that  it  has  not  been  considered  a  most  material  variation  in 
the  agreement,  to  adopt  an  allotment  in  various  parcels  or  portions, 
and  to  grant  separate  leases,  each  of  which  is  subject  to  separate 
and  distinct  covenants  altogether  different  from  the  rest.  I  believe 
that  nothing  is  more  clear,  than  that  a  contract  for  a  lease  of  the 
whole  of  a  plot  of  land,  which  cannot  be  separated  without  the 
leave  of  the  lessor,  is  quite  a  different  thing  from  an  agreement  to 
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grant  separate  and  distinct  leases  of  separate  parcels  of  that  plot. 
I  cannot  help  thinking,  that  this  is  really  an  attempt  (a  very 
natural  one,  perhaps,  under  the  circumstances)  to  obtain  from  the 
Court  a  decree  for  the  specific  performance  of  an  agreement  with  a 
most  material  variation ;  and  for  that  reason  again,  I  think  that 
there  cannot  be  any  relief  given  in  this  case. 

With  respect  to  the  nature  of  the  contract  in  other  respects,  I 
cannot  say  that  I  go  quite  the  length  which  has  been  gone  here.  I 
do  not  say  whether  there  is  or  is  not  a  distinct  agreement  with 
respect  to  the  width  of  this  street ;  that,  no  doubt,  may  be  a  matter 
of  very  great  difficulty ;  but  here  the  question  is,  whether  this  con- 
tract includes  it  ?  The  plan  is  referred  to  distinctly ;  it  is  used  as 
a  description  of  this  part  of  the  property,  which  is  referred  to  as 
being  of  a  yellow  colour ;  but  ^though,  in  the  same  plan,  the 
measurement  and  the  width  of  the  street  are  marked,  yet  I  do  not 
find  that  there  is  anything  in  the  agreement,  which  distinctly  points 
out  that  part  of  the  plan  as  the  plan  by  which  those  who  have 
entered  into  the  agreement  are  to  be  bound.  I  do  not  think,  there- 
fore, there  is  any  relief  to  be  granted  upon  that  ground. 

What  has  happened  in  this  case  I  conceive  is  very  likely  to 
happen  in  many  other  cases.  This  gentleman  found  an  encroach- 
ment, which  he  did  not  approve  of,  and  which  might  ultimately 
affect  the  value  of  his  plot  of  ground.  He  very  properly,  in 
the  first  instance,  complained  of  it  to  the  Commissioners,  hoping 
to  obtain  redress  through  them ;  and  I  dare  say  they  wished  to 
assist  him  in  obtaining  the  removal  of  what  he  thought  a  grievance; 
but  they  never  appear  to  me  to  have  been  liable,  or  to  have  con- 
sented, to  make  good  any  damage  which  he  might  sustain.  -They 
alleged,  over  and  over  again,  that  they  were  not  under  any 
liability  at  all,  but  that  they  were  very  anxious  to  procure  redress 
for  the  plaintiff  in  every  way  in  their  power.  The  way  in  which 
they  attended  to  him  has,  I  think,  been  rather  unfairly  used  against 
them,  when  it  is  argued,  that  because  they  have  shown  themselves 
desirous  of  doing  what  they  could  to  obtain  him  redress  in  a  certain 
way,  they  are  therefore  to  be  taken  to  have  admitted  their  liability. 
That  does  not  appear  to  be  the  case ;  they  are  not  subject  to  that 
kind  of  liability. 

I  think  that  the  plaintiff  is  not  entitled  to  sustain  this  bill,  and 
under  these  circumstances,  the  demurrer  must  therefore  be 
allowed. 

Demurrer  allowed. 
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In  a  suit  relating  to  two  annuities  secured  on  real  estate,  to  which  suit    -B^'W*  Court. 
the  grantor  was  not  a  party,  a  receiver  was  appointed  **  of  the  incomes  of  l^ord 

the  outstanding  trust  property  in  the  pleadings  mentioned."    The  receiver     LiANGDAlb, 
entered  and  continued  in  possession  of  the  real  estate,  for  six  years.    The         ^  971*1 
Court  refused  to  restrain  the  grantor  by  injunction  from  distraining  on  ^ 

the  tenants. 

An  order  for  a  receiver  ought  to  state  distinctly,  on  the  face  of  it,  over 
what  property  the  receiver  is  appointed. 

Thomas  Brionall  had  granted  two  annuities  of  44Z.  and  862., 
secored  by  a  conditional  surrender  of  copyholds,  to  a  trustee,  who 
had  died  without  being  admitted  thereto.  These  annuities  had 
become  vested  in  the  trustees  of  the  marriage  settlement  of  Mr. 
and  Mrs.  Whitehead,  and  in  these  suits,  there  was  a  litigation 
respecting  them,  between  Mr.  and  Mrs.  Whitehead,  their  trustees, 
and  the  assignees  of  Mr.  Whitehead.  Brignall,  however,  was  not  a 
party  to  either  of  the  suits. 

By  the  decree  made  in  June,  1844,  it  was  ordered,  amongst  other 
things,  by  consent  of  all  parties,  that  Mr.  Whitehead  should  be 
appointed  receiver  **  of  the  incomes  of  the  outstanding  trust  pro- 
perty in  the  pleadings  mentioned."  He  thereupon  entered  into 
receipt  of  the  rents  of  the  copyhold  property,  the  tenants  having 
attorned  to  him. 

In  1850,  Brignall  instituted  a  suit  of  his  own  against  the 
parties  interested  in  the  annuities,  praying,  amongst  other  things,  a 
receiver ;  and  having  the  legal  estate,  he,  in  the  present  month, 
distrained  on  the  tenants,  and  threatened  to  sell  their  goods. 

It  was  now  moved,  on  behalf  of  Mrs.  Whitehead,  the  plaintiff  in 
the  second  suit,  that  Brignall  might  be  restrained,  by  injunction, 
from  selling  the  goods  distrained,  *and  from  making  any  further       [  *272  ] 
distresses  on  the  tenants. 

Mr.  Turner  and  Mr.  Bealea,  in  support  of  the  motion  : 

The  receiver  having  been  for  six  years  in  possession,  Brignall 
had  no  right  to  take  the  law  into  his  own  hands,  and  eject  the 
officer  of  the  Court.  He  ought  first  to  have  made  an  application  in 
the  suit,  for  leave  to  take  possession ;  or  he  might  have  applied  in 
his  own  suit  for  a  receiver.  If  the  tenants  are  harassed  by  double 
demands,  the  property  will  become  unoccupied,  and  the  security  for 
the  annuities  destroyed. 

Mr.  Kay,  contra,  was  not  called  on. 
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Thb  Mastbb  of  the  Bolls  : 

I  cannot  grant  the  order  now  asked.     It  appears  that  Mr.  White- 
head was,  by  consent,  appointed  the  receiver  **  of  the  incomes  of 
the  outstanding  trust  property  in  the  pleadings  mentioned,"  what- 
ever that  might  be,  and  not  of  the  rents  of  the  estate  out  of  which 
they  were  issuing.    If  he  had  been  appointed  receiver  of  the  rents, 
the  order  would  have  gone  on  either  to  direct  the  owner  to  deliver 
possession,  or  the  tenants  to  attorn.    Fart  of  the  trust   property 
consisted  of  these  two  annuities ;  and  it  appears  that  the  receiver  thus 
appointed  by  consent  of  the  **  incomes,"  did  enter  into  possession  of 
the  copyhold  property,  and  continued  in  possession  for  several  years. 
Now,  what  has  happened  ?     Brignall  thinks  fit  to  proceed  against 
the  tenants,  who  have  hitherto  paid  their  rents  to  Whitehead,  and 
to  distrain  for  non-payment.     *Being  told  that  there  was  a  receiver, 
he  had  a  perfect  right  to  say,  *'  show  me  the  order ;  "  and  if  the  order 
had  regularly  appointed  Whitehead  to  be  the  receiver  of  the  rents  of 
the  estate,  he  would  have  proceeded  against  the  tenants  at  his  peril, 
and  would  have  been  liable  to  be  committed  for  a  contempt  of  Court  by 
any  interference  with  the  possession  of  its  ofl&cer.     If,  however,  he 
looked  at  this  order,  which  is  any  thing  but  distinct,  he  would  have 
found  that  it  appointed  a  receiver  of  the  "  incomes  in  the  pleadings 
mentioned."    How  could  he  have  ascertained  what  that  consisted  of  ? 
I  am  clearly  of  opinion,  that  an  order  for  a  receiver  ought  to 
state   so  distinctly,  on  the  face  of  it,  over  what  property  the 
receiver  is  appointed,  that  a  party  may  know  what  it  is  that  the 
officer  of  the  Court  is  in  possession  of.    I  am  of  opinion  that  this 
does  not,  and  the  motion  must  be  refused,  but  without  costs. 


1851. 
fhh.  26,  27. 

Holls  CauH, 

Lord 

Lanodalb, 

M.B. 

On  Appeal. 

1852. 

Nov.  21. 

Loid 

Oramworth, 

L.J. 

Knight 
Beuoe,  LJ. 
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POTTER  V,  BAKER  (I). 

(13  Beav.   273—281 ;   S.  C.  15  Jur.  161  ;  17  L.  T.  0.  S.  22;   aflfd.  21  L.  J. 
Ch.  11 ;  S.  C.  15  Jur.  1068;  18  L.  T.  0.  S.  115.) 

A  testator  directed  the  investment  of  his  property  in  the  funds,  and 
bequeathed  to  A.  B.  50/.  per  year  for  her  and  her  three  children ;  and, 
after  her  decease,  the  '*  money  "  to  be  paid  to  each  of  them,  as  they  attain 
the  age  of  twenty -one;  but,  if  either  of  them  died,  to  be  paid  to  the 
survivors :  Held,  upon  the  context,  that  this  gave  not  a  Ufe  annuity,  but 
such  a  sum  in  the  funds  as  would  produce  50/.  a  year. 

Where  there  is  a  simple  bequest  of  an  annuity,  it  implies  no  more  than 
a  gift  for  life,  unless  there  is  something  else  in  the  wUl  to  enlarge  the  gift. 

Thb  question  depended  on  the  will  of  a  testator,  who  expressed 
himself  as  follows : 

(1)  Ajiother  decision  upon  a  similar  point  arising  under  the  same  will 
is  reported  in  15  Beav.  489 — ^O.  A.  S. 
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"  In  the  first  place,  I  appoint  Mr.  ThomaaBaker  and  Mr.  Edward  potter 
Wallis  my  joint  executors;  that,  as  *soon  as  possible  after  my  bakkb. 
decease,  that  my  freehold  house,  known  by  the  *  Red  Lion '  in  [  •274  ] 
Parliament  Street,  Westminster,  in  the  county  of  Middlesex,  be  let 
on  lease,  at  the  option  of  my  executors,  for  the  space  of  twenty-one 
years,  or  thirty-one  years,  which  they  may  be  able  in  proportion  to 
get  the  most  money  for.  In  the  next  place,  I  leave  each  of  them, 
my  executors,  101.  each.  And  all  the  money  arising  from  goodwill, 
fixtures,  plate,  china,  glass,  and  all  other  effects  producing  from  my 
said  freehold,  and  after  all  my  just  debts  and  funeral  expenses  are 
paid,  these  my  executors  shall  put  the  money  into  the  funds,  to  the 
best  advantage  for  them  who  I  shall  hereafter  name.  The  first  is 
my  daughter  Mary  Ann  Wisehart ;  I  give  to  her  501.  per  year,  and 
to  be  paid  her  half-yearly,  as  long  as  she  lives,  and  her  receipt 
only  shall  be  a  discharge  to  my  executors ;  and  after  her  decease,  then 
that  502.  per  year  shall  go,  one-half  to  Elizabeth  Luckhurst,  and 
the  other  half  to  Mary  Ann  Ballard,  who  now  resides  with  me  here, 
who  I  shall  name  after. 

"  The  next  place,  I  give  to  Elizabeth  Luckhurst,  of  No.  10,  Brook 
Street,  Lambeth,  501.  per  year  for  she  and  her  three  children  ;  and 
after  her  decease,  the  money  shall  be  paid  to  each  of  them  as  they 
attain  the  age  of  one-and-twenty ;  but  if  either  of  them  die,  to  be 
paid  to  the  survivors. 

"  In  the  next  place,  I  give  all  my  remaining  property  to  Mary  Ann 
Ballard,  whatever  it  might  produce,  either  from  the  rent  of  the 
house,  or  money  in  the  funds ;  and  she  shall  remain  in  the  house 
till  it  is  let,  if  she  thinks  proper ;  and  after  one  year,  I  wish  the 
house  to  be  sold  to  the  best  bidder,  and  the  money  to  be  put  in  the 
funds,  and  Mary  Ballard  to  receive  the  produce  of  it,  and  the 
money  to  be  divided,  after  her  decease,  amongst  her  four  children,  or 
any  more  she  *might  in  my  lifetime,  share  and  share  alike,  as  they  [  *276  ] 
come  to  the  age  of  one-and-twenty." 

The  testator  died  in  1828,  and  in  the  same  year  Elizabeth 
Luckhurst  married  John  Potter. 

By  the  decree  of  the  Viob-Chancbllor  of  ENor,AND  it  was  declared, 
that  the  annuities  of  501.  each  were  not  payable  out  of  the  real 
estate  of  the  testator ;  but,  by  an  order  of  the  Lord  Chancellor,  on 
appeal,  dated  the  2nd  of  May,  1881,  it  was  declared,  that  the  good- 
will and  rent  of  the  premises  in  the  hands  of  Thomas  Baker  and 
Edward  Wallis  were  subject  to  the  charges  created  by  the  testator's 
will. 
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PoTTRB  Elizabeth  Potter  died  in  1848,  and  her  children,  who  had  sold 

rakeb.  their  interest  to  Henry  Scarth,  joined  him  in  the  present  petition, 
which  insisted,  that,  by  the  will  and  assignments,  Henry  Scarth 
was  entitled  to  an  annuity  of  502.  per  annum  in  perpetuity,  charged 
on  the  real  estates  of  the  testator.  The  petitioner  asked  to  have 
the  annuity  raised  and  paid  or  secured  to  him,  in  such  manner  as 
directed  by  the  will,  and  for  that  purpose  to  have  such  a  sum  of  81. 
per  Gents,  as  would  be  sufficient  to  produce  an  annuity  of  60L  per 
annum,  raised  by  sale  or  mortgage  of  the  freehold  house,  and 
transferred  to  him  Henry  Scarth. 

Mr.  Turner,  Mr.  Selwyn,  and  Mr,  Wakefield  in  support  of  the 
petition : 

This  is  not  a  gift  of  a  life  annuity  of  60Z.  a  year,  but  a  bequest  of 
so  much  of  a  fund  as  will  produce  it :  [Stokes  v.  Heron  (i),  Robinson 
V.  Hunt  (2),  Yates  v.  Maddan  (s)]. 
[  276  ]  In   the  residuary  gift  of  ''  the  money  "  to  the  four  children 

of  Mary  Ballard,  the  absolute  interest  of  the  money  in  the  funds 
passes ;  consequently,  the  word  ''  money,"  in  the  gift  of  50Z.  a  year 
to  the  children  of  Elizabeth  Luckhurst,  must  receive  a  similar 
construction.     [On  this  point  they  cited  Rawlings  v.  Jennings  (4).] 

[  277  ]  3f^,  g^  Atkinson  for  John  Potter,  Mr.  Lloyd  for  the  trustees 

of  the  testator's  will. 

Mr.  Roupell  and  Mr.  Follett,  contra,  for  the  residuary  legatees, 
[cited  Blewitt  v.  Roberts  (6),  Wilson  v.  Maddison  (6),  and  Hedges  v. 
Hai-pur  (7)]. 

f  278  ]  Mr.  Turner,  in  reply.     *     *     * 

[  279  ]       Thb  Master  of  the  Bolls  : 

One  can  never  give  a  very  confident  opinion  on  informal  wills 
like  these ;  it  is  very  difficult  for  different  persons  to  come  to  the 
same  conclusion  on  them,  and  equally  difficult  to  arrive  at  the 
same  conclusion  upon  the  same  reasons ;  a  remarkable  instance 
of  this  occurred  in  one  of  the  cases  cited  during  the  argument. 
All  that  can  be  done  is  to  consider  the  matter  carefully,  and  to  come 
to  such  a  conclusion  on  the  whole  will  as  appears  to  be  right. 

(1)  69  R.  R.  83  (12  01.  &  Pin.  161).  (4)  9  H.  B.  137  (13  Ves.  39,  45). 

(2)  65  E.  H.  136  (4  Beav.  450).  (5)  54  E.  R.  291  (Cr.  &  Ph.  274). 

(3)  16  Sim.  613;  subsequently  (6)  60  R.  R.  198  (2  Y.  &  0.  C.  a 
reversed  on  appeal,  87  R.  R.  184  372). 

(3  Mac.  &  G.  532).  (7)  73  R.  R  408  (9  Beav.  479). 
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It  has  been  settled,  that  where  there  is  a  simple  bequest  of  an  Potter 
annuity,  it  impUes  no  more  than  a  gift  for  life,  unless  there  is  bakbr. 
something  else  in  the  will  to  enlarge  the  gift. 

This  testator  seems  to  have  made  his  own  will  in  a  very  informal 
manner,  that  it  is  not  very  easy  to  collect  what  his  intentions  were, 
in  the  events  which  have  actually  taken  place.  He  was  a  publican, 
and  having,  as  it  is  said,  nobody  to  succeed  him,  he  was  desirous 
that  his  freehold  public-house  should  be  disposed  of  to  the  best 
advantage.  For  that  purpose  he  directed  it  to  be  let  as  soon  as 
possible  after  his  death,  for  twenty-one  or  thirty-one  years;  and 
the  reversion  would  then  have  formed  part  of  his  estate.  He 
proceeds :  "  And  all  the  money  arising  from  good-will,  fixtures, 
<fec.  &c.,  and  all  other  eflFects  producing  from  my  said  freehold," 
&c.  "  these  my  executors  shall  put  the  money  into  the  funds  to  the 
best  advantage,  for  them  whom  I  shall  hereafter  name." 

The  first  question  is,  what  money  he  intended  to  be  put  in  the 
;(unds?  It  could  hardly  be  said,  that  it  was  possible  to  let  the 
house  without  the  good-will,  licence,  *and  custom ;  and  he  goes  on  [  *280  ] 
to  say,  "  and  all  other  effects  producing  from  my  said  freehold." 
Taking  this  in  connection  with  the  subsequent  part  of  the  will, 
I  think  he  intended  that  all  he  had  should  be  included  and  invested 
in  the  funds,  not  only  the  produce  of  the  good-will,  fixtures,  &c., 
but  all  which  might  be  produced  from  the  freehold.  The  money 
thus  purchased  in  the  funds  is  for  the  best  advantage  of  those  he 
afterwards  named.  The  first  person  named  is  his  daughter  Mary 
Ann  Wisehart,  who  is  to  have  50Z.  a  year.  The  construction  of  this 
gift  is  now  under  my  consideration,  and  it  will  be  better  to  abstain 
from  saying  any  thing  respecting  it. 

Now  comes  the  legacy  in  question.  "  I  give  to  Elizabeth  Luck- 
horst  50/.  per  year,  for  she  and  her  three  children,  and,  after  her 
decease,  the  money  shall  be  paid  to  each  of  them  as  they  attain  the 
age  of  twenty-one." 

The  whole  question  turns  on  the  meaning  of  the  word  "  money  " 
in  this  sentence,  it  being  alleged,  that  this  word  "  money  "  ought 
to  be  considered  an  annuity  of  601.  a  year  given  to  Elizabeth 
Luckhurst  and  her  children,  or  the  money  to  be  due  in  respect  of 
that  annuity,  or  something  that  would  comprise  **  money  "  in  its 
strict  construction,  and  which  annuity,  it  is  argued,  is  to  be  confined 
to  the  life  of  the  legatees.  Now  it  is  plain,  that  it  was  to  be  derived 
from  the  sale  of  the  estate  and  other  things,  and  that  the  invest- 
ment in  the  funds  was  to  be  made  for  the  best  advantage  of  those 
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Potter      persons  whom  he  should  thereafter  name ;  and  Elizabeth  Lackhnrst 

bakkr.       ^^^  ^^^  children  are  named.     What  is  afterwards  given  is  not 

an  annuity  or  money  to  become  due  in  respect  of  an  annuity, 

or  any  thing  terminable,  but  **  the  money,"  which  must  be  con- 

[  *28i  ]       sidered  *a8  a  part  of  the  money  which  was  to  be  invested,  viz.  that 

part  which  produced  501.  a  year. 

In  the  next  place,  the  testator  gives  all  his  remaining  property, 
&c.  to  Mary  Ann  Ballard.  That  is  after  payment  of  what  he  had 
previously  directed  to  be  paid,  and  after  satisfying  the  previous  gifts 
in  the  will.  Without  saying,  that  this  is  clear,  I  think  that  the 
testator,  in  this  case,  when  using  the  word  **  money,"  intended  the 
money  which  was  to  be  invested  to  secure  the  50Z.  a  year. 

1862.  From  this  order  the  persons  representing  Mary  Ann   Ballard 

!!!_  '       and  her  children,  the  residuary  legatees,  appealed. 
[  21 L.  J.  Ch. 

Mr.  FoUett  and  Mr.  Osborne^  for  the  appeal,  cited  Inneg  v. 
Mitchell  (1),  Blewitt  v.  lioberts  (2),  Yates  v.  Maddan  (3),  Stokes  v. 
Heron  (4),  Hedges  v.  Hat-pur  (5). 

Mr.  Rolt  and  Mr.  Selwyn^  for  the  respondent,  the  assignee  of 
the  children  of  Elizabeth  Luckhurst. 

Mr.  Lloyd  and  Mr.  Hardy,  for  the  executors. 

Lord  Justice  Lord  Cranworth: 

I  have  no  doubt  whatever  upon  this  will,  and  therefore  proceed 
at  once  to  declare  that  I  am  clearly  of  opinion  that  the  Mastbr  of 
THE  Bolls  was  right.  Although  an  obscurely  worded  will,  the 
production  of  an  illiterate  person,  is  always  in  the  predicament 
that  it  may  strike  different  minds  in  different  ways,  yet  I  think 
when  this  will  is  investigated,  the  construction  which  ought  to  put 
upon  it  is  tolerably  free  from  doubt. 

The  general  rule  no  doubt  is,  that  where  an  annuity  is  given 
to  a  person  by  name,  and  there  is  nothing  more,  that  is  only 
an  annuity  for  the  life  of  the  donee.  But  then,  this  must  be 
coupled  with  the  observation  that  being  a  general  rule  it  must 
yield  to  the  force  of  particular  expressions,  if  any,  to  be  found  in 

(1)  5  B.  H.  360  (6  Yes.  464;  8.  C.  reversed  on  appeal,  87  B.  B.  184 
9  Ves.  212).  (3  Mac.  &  G.  632). 

(2)  64  B.  B.  291  (Or.  &  Ph.  274;  (4)  69  R  B.  83  (12  CI.  &  Fin.  161). 
8.  C.  10  L.  J.  Oh.  342).                                 (6)  73  B.  B.  408  (9  Beav.  479). 

(3)16    Sim.    613;;;    subsequently 
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the  will.  Are  there  then  any  such  particular  expressions  to  be  pottkr 
found  in  this  will  ?  On  looking  into  the  nature  of  the  property,  bakbe 
and  the  manner  in  which  the  testator  deals  with  it,  I  think  there 
are.  I  agree  that  it  is  doubtful  with  respect  to  the  public-house  being 
let  on  lease  whether  **  the  most  money  "  mentioned  by  the  testator 
is  intended  to  apply  to  premium  or  rent.  I  think,  however,  it 
means  the  former :  that  the  house  was  to  be  let  in  this  manner 
for  as  large  a  premium  as  could  be  obtained,  and  then  sold,  and 
the  property  to  be  put  in  the  funds.  Then  comes  an  annuity  to 
Mary  Ann  Wiseheart.  It  is  to  be  observed  there  is  no  provision 
made  for  her  children,  and  after  her  decease  that  annuity,  or  an 
annuity  of  similar  amount,  is  given,  one  moiety  to  EUzabeth  Luck- 
hurst,  and  the  other  moiety  to  Mary  Ann  Ballard.  These  two 
women  were  probably  both  cohabiting  with  the  testator;  at  any 
rate  they  both  had  children,  and  the  testator  afterwards  proceeds 
to  make  provision  for  those  children.  I  say  nothing,  because  no 
question  is  now  raised,  as  to  what  Elizabeth  Luckhurst  and  Mary 
Ann  Ballard  take  under  this  bequest.  I  only  observe  that  the 
language  of  this  gift  is  very  different  from  that  afterwards  employed 
in  making  provision  for  their  families. 

The  testator,  after  certain  pecuniary  legacies,  then  proceeds  as 
follows :  "  I  give  to  Elizabeth  Luckhurst  50Z.  for  she  and  her 
three  children,  and  after  her  decease  the  money  shall  be  paid  to 
each  of  them  as  they  attain  the  age  of  one-and-twenty,  *but  if  [  *13  ] 
either  of  them  die  to  be  paid  to  the  survivor."  The  question  is, 
what  does  the  testator  here  mean  by  "  money  "  ?  Does  he  mean 
the  capital  representing  the  annuity,  or  an  annuity  only  ?  In  my 
opinion  he  clearly  means  the  cot-piis  from  which  the  annuity  in 
question  would  be  derived.  I  base  this  opinion  on  two  grounds : 
first,  because  I  think  that  by  the  word  **  money "  an  ignorant 
person  in  the  testator's  situation  clearly  means  something  different 
from  the  provision  which  he  had  before  made.  "  If  either  of  them 
die  "  must  mean  die  before  that  period  at  which  he  is  to  receive  it, 
that  is,  before  twenty-one.  This,  therefore,  is  a  gift  to  the  mother 
for  her  life,  with  remainder  to  the  children  absolutely,  payable  on 
their  attaining  twenty-one.  The  second  circumstance  on  which  I 
rely  is  from  the  terms  of  the  residuary  gift  to  Mary  Ann  Ballard, 
"  I  give  my  remaining  property  to  Mary  Ann  BaUard  whatever  it 
might  produce,  either  from  the  rent  of  the  house,  or  money  in  the 
funds,''  and  so  on,  and  the  house  to  be  sold,  **  and  the  money  to 
be  put  in  the  funds,  and  Mary  Ann  Ballard  to  receive  the  produce 
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PoTTBB  of  it,  and  the  money  to  be  divided  after  her  decease  amongst  her 
Bakbr.  four  children,  and  any  more  she  may  have."  It  is  suggested  that 
this  means  that  Mary  Ann  Ballard  is  to  take,  after  the  decease  of 
Elizabeth  Luckhurst  and  her  children,  the  annual  produce  of  the 
property  which  is  given  to  Elizabeth  Luckhurst  and  her  children, 
at  any  rate  during  their  lives.  I  admit  the  words  are  large  enough 
legally  to  bear  this  signification,  but  I  do  not  think  the  testator 
used  them  in  such  a  sense ;  for  the  subject  of  this  residuary  bequest 
is  to  be  put  in  the  funds,  and  Mary  Ann  Ballard  is  to  have  the 
produce  during  her  life,  and  then  at  her  decease  the  ''money  "  is 
to  be  divided  among  her  children.  What  '*  money  "  is  this  ?  Not 
the  money,  the  annual  interest  of  which  Elizabeth  Luckhurst  and 
her  children  were  to  enjoy,  because  that  was  to  be  enjoyed  by 
them,  at  all  events,  for  their  lives ;  and,  therefore,  that  fund  would 
not  be  divisible  at  the  time  appointed  for  the  division  in  the 
residuary  bequest,  viz.,  the  decease  of  Mary  Ann  Ballard.  I 
think,  therefore,  that  the  judgment  of  the  Master  of  the  Bolls 
was  right. 

Lord  Justice  Knight  Bruce: 

The  impression  upon  my  mind  at  the  opening  was  different  from 
that  which  I  afterwards  felt.  The  will  is  open  to  some  unanswerable 
observations  inconsistent  with  the  notion  that  the  children  of 
Elizabeth  Luckhurst  take  only  for  life.  In  my  own  opinion  the 
clauses  of  this  will  cannot,  for  the  purposes  of  construction,  use- 
fully be  read  in  the  strict  order  in  which  they  occur.  We  must 
look  at  the  entire  system  of  the  will,  and  so  viewing  it  I  am  satisfied 
that  by  the  gift  of  "  the  money  "  to  the  three  children  the  testator 
intended  a  gift  of  the  whole  fund  producing  50i.  per  annum,  which 
in  this  case  I  suppose  has  been  rightly  estimated  at  the  sum  of 
1,666{.  19s.  4d.  91.  per  Cents.  As  the  appellants  are  the  residuary 
legatees,  let  the  costs  come  out  of  the  estate ;  but  so  far  as  they 
have  been  increased,  if  at  all,  by  Mr.  Scarth  being  a  party  to  the 
appeal,  or  of  having  taken  the  assignment,  we  make  no  order. 
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L'ESTEANGE  v.  L'ESTRANGE  (l). 

(13'Beav.  281—286 ;  S.  0.  20  L.  J.  Ch.  39 ;  15  Jur.  114.) 

An  officer,  on  the  sale  of  his  commission,  wrote  to  his  army  agents, 
directing  them  to  pay  the  balance  received  to  A.  B.,  a  creditor.  The  letter 
was  delivered  to  them,  and  they  authorised  A.  B.  to  draw  for  408/.  the  next 
month,  when  the  vacancy  would  be  filled  up :  Held,  that  this  constituted  a 
valid  equitable  assignment. 

This  was  a  motion  for  an  injunction,  made  under  the  following 
circumstances : 

On  the  19th  of  April,  1850,  Harry  P.  L'Estrange,  a  Captain  in 
the  Slst  Regiment  of  Foot,  resigned  his  "i^commission,  which  there- 
upon became  saleable,  in  the  usual  manner,  according  to  the 
regulations  of  her  Majesty's  military  service. 

On  the  26th  of  April,  1850,  Harry  P.  L'Estrange,  being  indebted 
to  his  brother  George  B.  L'Estrange  in  the  sum  of  500Z.,  and  having 
promised  payment  of  the  produce  of  his  commission,  wrote  and 
delivered  to  George  B.  L'Estrange  the  following  letter,  or  order,  to 
Messrs.  Cox  &  Co.,  his  army  agents :  *'  London,  April  26th,  1850. 
Gbntlbmbn, — Please  pay  to  George  B.  L'Estrange,  Esq.  (my  brother), 
or  bearer,  the  balance  of  the  price  of  my  company  in  Slst  Regiment, 
which  remains  in  your  hands." 

On  the  1st  day  of  May,  1850,  George  B.  L'Estrange  delivered  to 
Messrs.  Cox  &  Co.  the  letter  or  order  of  the  26th  day  of  April,  1850, 
accompanied  by  the  following  note,  written  to  Messrs.  Cox  &  Co. : 
"When,  you  receive  any  further  sum  on  Captain  L'Estrange's 
account,  (Slst)  as  the  balance  arising  from  the  proceeds  of  his 
commission,  I  request  you  will  forward  the  amount  to  me  in  Bank 
post  bill." 

On  the  17th  of  May,  1850,  an  ensign  was  gazetted  to  the 
Slst  Regiment,  and,  as  previously  to  his  being  so  gazetted,  the  sum 
of  4502.,  the  regulation  price  of  the  commission  of  an  ensign,  must 
be  paid  to  Messrs.  Cox  &  Co.,  the  agents  of  the  regiment,  George 
B.  L'Estrange  wrote  to  Messrs.  Cox  &  Co.  to  be  informed  when  he 
might  draw  on  them  in  pursuance  of  the  letter  of  the  26th  of  April, 
1850.  In  answer  he  received  from  Messrs.  Cox  &  Co.  a  letter,  dated 
the  80th  of  May,  1850,  which  was  as  follows :   "  Dear  Sib,— The 


(1)  Ab  between  suoceesiYe  bond  fide 
purchasers  or  incumbranoers  for  value, 
neither  the  notice  to  the  army  agents 
nor  their  acceptance  of  that  notice 
could  aTail  to  constitute  and  complete 
a  Yalid  equitable  assignment  unless 
and  until  the   money  had   actually 


become  impressed  with  a  trust  for  the 
retiriog  officer  in  the  hands  of  the 
army  agents  by  notice  of  his  retire- 
ment having  appeared  in  the  Gazette : 
Johnetone  v.  Cox  (1881)  19  Oh.  D.  17, 
46  L.  T.  657 ;  affg.  60  L.  J.  Ch.  216.— 
O.  A.  S. 


ISfiO. 
Nov.  21. 

Rolls  Court, 

Lord 

Lanodals, 

M.R. 

[  13  Beay. 
281] 
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L'EsTBANOB  ensign  appointed  to  the  81st  Begiment  on  the  17th  instant  was  not 
L'EsTBANOE.  ill  your  brother's  succession,  *but  the  candidate  for  the  ensigncy 
[  •283  ]  will,  I  have  no  doubt,  go  up  for  examination  on  the  4th  of  June, 
and,  if  he  passes,  I  expect  he  will  be  gazetted  on  the  14th  of  that 
month,  after  which  time  you  will  be  at  liberty  to  draw  on  Messrs. 
Cox  &  Co.  for  418Z.  108.  lid.,  which  will  be  the  balance  on  Captain 
L'Estrange's  account,  after  the  4501.  is  received  for  the  ensigncy." 

On  the  8rd  of  June,  1850,  Maurice  Salaman,  a  creditor  of  Harry 
P.  L'Estrange,  instituted  proceedings  in  the  Lord  Mayor's  Court  by 
process  of  foreign  attachment,  against  Harry  P.  L'Estrange  and 
Messrs.  Cox  &  Co.,  and  he  attached  all  monies  of  Harry  P.  L'Estrange 
in  the  hands  of  Messrs.  Cox  &  Co. 

On  the  18th  of  June,  the  ensigncy  was  gazetted,  **  and  shortly 
previous  thereto  "  the  sum  of  450Z.  was  paid  to  Messrs.  Cox  &  Co. 

George  B.  L'Estrange  filed  his  bill  in  September,  1850,  against 
Harry  P.  L'Estrange,  Maurice  Salaman  and  Messrs.  Cox,  insisting 
that  the  letter  operated  as  a  valid  equitable  assignment,  or  equitable 
charge  or  lien,  in  favour  of  the  plaintiff,  on  the  balance  of  the 
monies  arising  from  the  sale  of  the  commission.  The  bill  prayed 
payment  and  an  injunction  to  restrain  the  proceedings  in  the  Lord 
Mayor's  Court,  and  to  restrain  Messrs.  Cox  from  paying  over  the 
fund  to  any  other  person  than  the  plaintiff. 

A  motion  was  now  made  for  an  injunction,  which  the  parties 
agreed  should  determine  the  question  between  them. 

Mr.  Turner  and  Mr.  Schomberg,  for  the  plaintiff: 

The  letter  of  the  26th  of  April,  1850,  operated  as  an  equitable 
[  *284  ]  assignment  of  the  produce  of  the  commission,  *for,  in  equity,  an 
order  given  by  a  debtor  to  his  creditor  upon  a  third  person,  having 
funds  of  the  debtor,  to  pay  the  creditor  out  of  such  funds,  is  a 
binding  equitable  assignment  of  so  much  of  the  fund:  Bum  v. 
Carvalho  (i),  Ex  parte  South  (2).     *     *     * 

[  283  ]  Mr.  J.  H.  Palmer,  contra  : 

This  transaction  is  insufficient  to  abstract  from  the  general  body 
of  creditors  their  right  to  the  produce  of  the  commission,  for  the 
case  comes  within  neither  the  authorities  nor  the  principles.  In 
the  cases  cited,  there  was  an  assignment  of  a  specific  chose  in  action ; 
but  here  there  is  but  an  order  to  pay  "  the  balance  "  "which  remains 
in  your  hands,"  and  at  the  time,  there  happened  to  be  none  on 

(1)  48  E.  E.  213  (4  My.  &  Or.  702).      (2)  19  R.  R.  227  (3  Swanet.  392). 
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which  ifc  could  operate.    It  is  payable  to  "  my  brother  or  bearer,"  L'Estranqb 
and  therefore  was  either  a  mere  cheque  on  a  banker,  who  had  no  kestbanok. 
assets  at  the  time,  and  created  no  lien,  or  it  was  a  bill  of  exchange 
which  required  a  stamp ;  this  instrument  having  none  cannot  be 
enforced:    Lord  Brayh'ooke  v.    Meredith  (i).     [They   cited  other 
decisions  under  the  old  Stamp  Acts  which  are  no  longer  applicable.] 

Mr.  Turner,  in  reply,  was  stopped  by  [  286  ] 

The  Masteb  of  the  Rolls,  who,  after  referring  to  the  two  letters 
of  the  26th  of  April  and  80th  of  May,  1850,  said :  I  think  the  latter 
letter  a  complete  recognition  and  acceptance  of  the  direction  to  pay 
contained  in  the  former,  and  that  in  equity  there  was  a  perfect 
assignment  of  the  balance  to  the  plaintiff.  He  is  therefore  entitled 
to  the  injunction. 


GKEISLEY  V.  The  EAEL  of  CHESTEEFIELD  (sJ). 

(13  Beav.  288—294.) 

A  testator  directed  his  real  estate  to  be  sold,  ''immediately  or  as  soon  as 
conveniently  might  be,*'  and  applied  in  aid  of  his  personal  estate,  in  pay- 
ment of  his  debts;  but  until  the  settlement  should  he  made  as  after 
directed,  the  rents  were  to  be  applied  in  keeping  down  the  mortgages,  and 
the  residue  to  be  paid  to  the  persons  entitled  under  the  settlement.  He 
then  directed  the  unsold  hereditaments  to  be  settled  on  A.  for  life,  with 
remainder  over.  The  testator  was  greatly  indebted,  on  bonds,  and  his 
personal  estate  was  largely  deficient.  More  than  a  year  elapsed  before  the 
sale  of  the  real  estates :  Held,  that  the  interest  on  all  the  debts  for  the  first 
year  was  payable  out  of  the  corptu  of  the  real  estate,  but  that  the  tenant 
for  life  was  bound  to  keep  down  the  subsequent  interest. 

8iB  BooER  Grbisley,  by  his  will,  devised  all  his  freehold  estates 
to  trustees,  upon  trust  that  they  should  "immediately  or  as  soon  as 
conveniently  might  be,  after  his  decease,'*  sell  the  same  or  such 
parts  as  should  be  necessary ;  but  he  directed  the  LuUington  estate 
to  be  the  first  sold.  And  the  testator  directed  the  trustees,  ''  with 
and  out  of  the  monies  to  arise  from  such  sale  or  sales  as  aforesaid  (in 
aid  of  his  residuary  personal  estate  thereinafter  bequeathed),  to  pay 
and  satisfy  all  his  just  debts  and  funeral  and  testamentary  expenses, 
and  pay  off  and  discharge  all  mortgages  affecting  the  manors  and 
hereditaments  thereinbefore  devised; "  but  with  full  power,  either  to 
pay  off  the  mortgages  or  continue  the  same,  as  they  should  think  fit. 

(1)  60  E.  B.  339  (13  Sim.  271).  929,  commonly  prevails.    In  Marshall 

(2)  This  case  is  not  consistent  with  y.  Crowther  (1874)  2  Ch.  D.  199, 
modem  decisions,  in  which  the  prin-  Hall,  Y.-C,  declined  to  follow 
dple  adopted  in  Allhtisen  v.  WhitUll  QreUley  v.  Earl  of  CheBterfidd.— 
(1867)  L.  £.  4  Eq.  295,  36  L.  J.  Oh.  0.  A.  S. 


1861. 
March  21. 

RolU  Cbnrt. 

Lord 
Lanodals, 

M.a 
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*'  And  in  the  meantime  and  until  the  estates  should  be  sold,  or 
until  the  settlement  should  be  made  as  thereinafter  directed,"  the 
trustees  had  power  to  demise  the  estates  for  seven  years,  and  ''  in 
the  meantime  and  until  such  settlement  should  be  made"  out  of 
the  rents  and  profits  of  the  estates,  *^  in  the  first  place  to  keep 
down  the  interest  of  the  mortgages  affecting  the  same  manors  and 
hereditaments,  or  any  of  them,  and  should  pay  and  apply  the 
residue  of  such  rents  and  profits  to  the  person  or  persons  and  in 
the  manner,  to  and  in  which  the  same  rents  and  profits  would  be 
payable  *and  applicable  under  the  settlement  thereinafter  directed 
to  be  made,  if  such  settlement  were  then  actually  made." 

He  then  directed  the  unsold  hereditaments  to  be  settled  on  his 
wife  for  life,  with  remainder  to  his  first  and  other  sons  in  tail  &c. 

And  the  testator  bequeathed  all  the  residue  of  his  personal  estate 
and  effects  to  his  executors,  upon  trust  to  apply  the  same  towards 
discharging  his  debts  and  legacies. 

Sir  Boger  Greisley  died  on  the  12th  of  October,  1837.  His  debts 
amounted  to  121,0002.,  and  consisted  of  mortgage  debts  to  the  amount 
of  84,000Z.,  bond  debts  of  7,000J.,  and  simple  contract  debts  of  S0,O0OL 

The  personal  estate  applicable  to  their  payment  produced  about 
4,000Z.  only. 

The  trustees  put  the  LuUington  estate  up  for  sale  by  auction ; 
but  to  protect  the  interest  of  the  parties,  it  was  bought  in,  and  was 
afterwards  sold  in  November,  1888,  for  98,0002.,  but  the  completion 
was  unavoidably  postponed  until  August,  1889. 

The  question  now  raised  was,  whether  the  interest  on  the  specialty 
and  simple  contract  debts,  which  accrued  between  the  death  of  the 
testator  and  the  completion  of  the  sale,  ought  to  be  borne  by  the 
corpus  of  the  estate,  or  be  paid  out  of  the  rents  and  profits. 


Mr,  Turner^  for  the  tenant  in  tail : 

The  first  trust  of  the  produce  of  the  real  estate,  when  sold,  is  for 
[  *290  ]      the  payment  *of  the  testator's  debts,   and    this    over-rides  the 
subsequent  direction  to  pay  the  rents  to  the  widow. 

But  if  this  be  not  so  to  the  whole  extent,  it  applies  to  the  interest 
on  the  bond  and  simple  contract  debts  carrying  interest,  which 
accrued  after  the  expiration  of  the  first  year  from  the  testator's 
death.  [He  cited  SitweU  v.  Bernard  (i),  Parry  v.  Warrington  (2), 
Tucker  v.  Boswell  (3),  and  other  cases  to  the  like  effect.] 


(1)  6  E.  R.  374  (6  Ves.  620). 

(2)  22  B.  B.  264  (6  Madd.  155). 


(3)  69  B.  B.  676  (6  Beav.  607). 
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It  never  coald  have  been  intended  by  the  testator  that  the  rights 
of  the  parties  under  his  will  were  to  depend  on  the  degree  of  dili- 
gence or  laches  of  the  trustees  in  winding  up  his  affairs.  The 
tenant  for  life  is  therefore  bound  to  keep  down  the  interest 
from  the  death,  or,  at  all  events,  from  the  end  of  the  subsequent 
year. 

Mr.  Bethell  and  Mr.  L.  ShadweU,  contrd  : 

The  tenant  for  life  claims  the  whole  of  the  rents  up  to  the  period 
of  the  completion  of  the  sales.  At  all  events,  she  is  liable  to  pay 
the  interest  on  the  mortgages  alone,  for,  under  the  express  direction, 
the  trustees,  (until  the  settlement  is  made  and  after  keeping  down 
the  interest  on  the  mortgages  affecting  the  estate,  and  on  them 
alone,)  are  to  pay  the  residue  to  the  person  entitled  under  the 
settlement ;   this  is  the  tenant  for  life,  the  widow.     *    *    * 

Secondly.  The  tenant  for  life  is  entitled  to  the  income  during 
the  first  year:  Dougku  v.  Congreve{i)^  Angerstein  v.  Martin  {2), 
Hewitt  v.  Morris  (3) ;  and  on  this  point  they  commented  on  [StoU  v. 
HoUingworih{i)f  Dimes  v.  Scott  (5)  ^  and  other  cases]. 

Mr.  Daniel  and  Mr.  Faber,  for  trustees. 

Mr.  Turner,  in  reply. 

The  Mastbr  of  thb  Bolls  : 

The  question  in  this  case  is  in  itself  simple  enough.  The  testator 
has  devised  his  real  estate  upon  trust  to  be  sold  **  immediately,  or 
as  soon  as  conveniently  might  be,*'  after  his  decease ;  and  the 
money  to  arise  from  the  sale  was  to  be  applied  in  aid  of  his  personal 
estate  thereinafter  bequeathed,  to  pay  and  satisfy  all  his  just  debts, 
funeral  and  testamentary  expenses,  and  pay  off  and  discharge  all 
the  mortgages  affecting  the  said  manors  and  hereditaments  therein- 
before devised,  or  any  of  them.  Then  there  was  this  particular 
direction,  **  and  in  the  meantime,  and  until  such  settlement  shall  be 
*made  as  hereinafter  is  directed  to  be  made,  the  trustees  shall,  with 
and  out  of  the  yearly  rents  and  profits  of  the  manors,  heredita- 
ments, &c.,  in  the  first  place,  keep  down  the  interest  of  the  mort- 
gages affecting  the  same  manors  or  hereditaments,  or  any  of  them, 
and  do  and  shall  pay  and  apply  the  residue  of  such  rents  and 
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(1)  44  B.  E.  103  (1  Keen,  410). 

(2)  24  £.  B.  32  (T.  &  B.  232). 

(3)  24  B.  B.  39  (T.  &  B.  241). 


(4)  24  B.  B.  36.  n.,  40  (3  Madd.  161). 

(5)  28  B.  B.  46  (4  Buss.  195). 
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profits  to  the  person  or  persons,  and  in  the  manner  to  and  in  which 
the  same  rents  and  profits  would  be  payable  and  applicable  under 
the  settlement  hereinafter  directed  to  be  made,  if  such  settlement 
were  then  actually  made." 

Now  it  is  this  direction  to  pay  and  keep  down  the  interest  of  the 
mortgages,  which  has  principally  given  rise  to  the  question  between 
these  parties.  It  is  said  to  be  the  doctrine  of  this  Court,  that  when 
there  is  a  direction  for  the  execution  of  a  trust  of  this  kind,  to  be 
acted  upon  "  as  soon  as  conveniently  may  be,"  the  Court  will,  for 
the  general  convenience  of  all  persons  interested  in  the  estate, 
limit  a  time  for  the  performance  of  the  particular  directions  given, 
as  in  the  case  of  Sitwell  v.  Bernard  (i),  where  the  direction  was 
that  the  residue  should,  with  all  convenient  speed,  be  laid  out  in 
land,  and  that  the  interest  should  accumulate  and  be  laid  out  like 
the  residue.  There  was  a  neglect  to  carry  that  direction  into 
execution ;  and  the  Court,  notwithstanding  the  direction  to  accumu- 
late the  interest,  adopted  such  means  as  were  necessary,  to  set 
the  parties  equal  and  upon  a  proper  footing,  by  saying  that  the 
investment  ought  reasonably  to  have  been  made  at  the  end  of 
one  year. 

In  this  case,  the  direction  being,  not  indeed  to  accumulate  in  that 
way,  but  to  keep  down  the  interest  upon  the  mortgages,  then, 
notwithstanding  that  specific  ^direction,  if  the  time  has  elapsed 
within  which  that  ought  and*  might  have  been  conveniently  done, 
there  must  be  such  an  arrangement  of  this  matter,  as  will  set  all 
the  parties  upon  the  terms  of  convenient  equality. 

It  is  said,  that  to  hold  that  a  sale  must  be  implied  to  have  been 
effected  at  the  end  of  the  year,  is  quite  contrary  to  a  direction  to 
pay  the  interest  upon  the  mortgages  till  the  time  when  the  trust 
is  carried  into  execution ;  but  this  is  no  more  contrary  to  the  direc- 
tion of  the  will,  than  was  the  implication  in  the  other  case  cited, 
where  there  was  a  departure  from  the  express  direction  for  accumu- 
lation of  the  interest.  I  believe  that  what  is  done  in  cases  of  this 
kind  is  this :  that  such  a  time  as  is  thought  reasonable  and  con- 
venient for  performing  the  duty  is  allowed,  and  when  it  has  been 
delayed  beyond  that  time,  the  matter  is  set  right  by  placing  the 
several  parties  in  the  position  in  which  they  would  have  been,  if 
the  directions  of  the  testator  had  been  accomplished  at  the  time  at 
which  they  reasonably  and  properly  ought  to  have  been.  There 
never  was  a  case  in  which  there  was  less  negligence  than  the 
(1)  6  B.  B.  374  (6  Ves.  520). 
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present ;  the  sale  was  to  take  place  "  immediately  or  as  soon  as 
conveniently  might  be ; "  and  in  point  of  fact  the  sale  did  take 
place  within  thirteen  months  after  the  testator's  death ;  but  as  that 
exceeds  the  period  of  twelve  months,  the  question  arises,  and 
therefore  must  be  determined. 

In  the  first  instance,  the  whole  interest  which  had  accrued  from 
the  time  of  the  death  of  the  testator  was  claimed  out  of  the  rents. 
I  think  that  there  is  nothing  to  be  found  in  the  cases  which  would 
entitle  the  plaintiffs  to  have  interest  paid  differently  from  that  in 
ordinary  cases,  namely,  from  the  end  of  one  year.  I  therefore 
think,  that  from  the  end  of  one  year,  the  interest  on  the  mortgages, 
bonds,  and  simple  contract  debts  ought  to  be  borne  by  the  tenant 
for  hfe. 
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CAELISLE  V.  The  SOUTH  EASTEKN  RAILWAY 
COMPANY. 

(13  Beav.  295—308 ;  S.  0.  6  Bail.  Cas.  670 ;  19  L.  J.  Ch.  477  ;  14  Jur.  615 ;  affd. 
with  variation,  IMaa&Q.  689;  2  H.&Tw.  366;  6  Bail.  Cas.  682;  14Jur.53d). 

The  arbitrary  and  despotic  powers  given  by  the  Legislature  to  public 
Companies  are  granted  in  consideration  of  an  expected  public  beoefit;  and 
such  Companies  must,  therefore,  keep  within  the  limits  of  their  powers. 

By  Act  of  Parliament,  railway  A.  was  authorised  to  transfer  a  portion  of  the 
line  to  a  railway  B.,  with  power  for  railway  B.  to  raise  new  shares  to  complete 
it ;  and  it  was  provided,  that  if,  after  transfer,  the  transferred  line  should  not 
be  completed  within  three  years,  it  should  not  be  lawful  for  railway  B.  to 
pay  any  dividend  until  the  whole  railway  should  be  opened.  The  three  years 
having  expired,  held  that  railway  B.  could  pay  no  further  dividends  even  to 
its  original  shareholders  until  the  branch  had  been  completed,  and  they  were 
restrained  by  injunction  in  a  suit  by  one  shareholder,  suing  on  behalf  &c. 

The  Master  of  the  Bolls  restrained  the  payment  of  a  dividend 
declared  the  day  on  which  the  bill  was  filed,  but  this  was  reversed  by  the 
LoBD  Chaxoellor. 

This  bill  was  filed  on  the  14th  of  March,  1850,  by  the  plaintiff 
Carlisle,  on  behalf  of  himself  and  all  other  the  shareholders  in  the 
Sonth  Eastern  Railway  Company,  except  the  defendants,  against 
the  South  Eastern  Railway  Company  and  the  directors.  Its  object 
was  to  restrain  the  Soath  Eastern  Railway  Company  from  paying 
any  dividend  upon  their  shares,  either  declared  or  to  be  declared, 
under  the  following  circumstances. 

By  the  7  &  8  Vict.  c.  xci.  (local  and  personal)  (i),  the  Brighton, 
Lewes  and  Hastings  Railway  Company  was  incorporated  and 
authorised  to  make  the  railway. 

By  the  8  &  9  Vict.  c.  cc.  (local  and  personal)  (2),  the  Brighton, 
(1)  Passed  29th  July,  1844.  (2)  Passed  8th  August,  1846. 
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Lewes  and  Hastings  Railway  Company  were  authorised  to  make  a 
branch  from  Bulverhithe  to  Ashford.  By  the  38rd  section,  the 
powers  granted  to  the  Company  for  making  this  railway  were, 
at  the  expiration  of  seven  years,  to  cease.  The  89th  section 
authorised  the  Brighton,  Lewes  and  Hastings  Railway  Company 
(with  the  consent  in  writing  of  the  London  and  Brighton  Railway 
Company)  to  transfer  to  the  *  South  Eastern  Railway  Company  all 
the  powers  by  that  Act  conferred,  with  reference  to  so  much  of  the 
railway  as  lay  between  St.  Leonard  and  Ashford,  and  on  the 
execution  of  such  transfer,  the  South  Eastern  Railway  Company 
were  substituted  in  the  place  of  the  Brighton,  Lewes  and  Hastings 
Railway  Company;  and  the  clause  proceeded  in  these  terms:  "and 
such"  portion  of  the  said  railway,  when  executed,  shall  be  and 
become  part  and  parcel  of  the  undertaking  of  the  South  Eastern 
Railway  Company." 

By  the  40th  section,  it  was  enacted,  "  That  for  the  purpose  of 
executing  the  said  railway,  it  shall  be  lawful  for  the  said  South 
Eastern  Railway  Company  to  raise,  by  the  creation  of  new  shares, 
the  sum  of  410,000Z.,  and  when  one-half  of  the  said  sum  shall  have 
been  paid  up,  to  borrow,  on  mortgage,  the  sum  of  186,00Ctf. ; 
and  also  to  apply  to  the  formation  of  the  said  railway,  any  portion 
of  the  capital  which  they  are  at  present  authorised  to  raise." 

The  42nd  section  was  as  follows :  "  Provided  always  and  be  it 
enacted,  that  if  so  much  of  the  railway  by  this  Act  authorised  to 
be  made,  as  may  be  transferred  to  the  South  Eastern  Railway 
Company,  shall  not  be  completed  within  three  years  from  the  com- 
pletion of  such  transfer,  it  shall  not  be  lawful,  after  the  expiration 
of  the  said  period,  for  the  South  Eastern  Railway  Company,  unless 
authorised  by  Parliament  so  to  do,  to  pay  any  dividend  until  the 
whole  of  the  said  railway  shall  be  opened  to  the  public  for  traffic." 

On  the  2l8t  of  August,  1845,  the  portion  of  the  branch  railway 
between  St.  Leonard  and  Ashford  was  transferred  to  the  South 
Eastern  Railway  Company. 

The  money  necessary  to  complete  this  branch  was  raised  by  new 
shares,  called  "  No.  4  shares."  The  three  years  expired  on  the 
21st  of  August,  1848,  and,  although  the  branch  railway  had  not  yet 
been  completed,  the  South  Eastern  Railway  Company,  notwith- 
standing the  Act,  continued  to  pay  dividends  on  their  shares,  viz. 
in  March,  1849,  and  September,  1849.  The  bill  aUeged,  that  the 
Company  were  about  declaring  a  further  dividend,  and  this,  in  fact, 
was  declared  the  day  on  which  the  bill  was  filed. 
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The  plaintiflf,  who  in  1849  had  purchased  100  of  the  No.  4  shares 
in.  the  Company,  insisted  by  this  bill,  that  the  payment  by  the 
defendants  of  any  dividend  on  any  of  the  shares  in  the  South 
Eastern  Railway  Company  had  been,  since  the  21st  of  August,  1848, 
and  still  was,  wholly  illegal ;  and  that  it  was  wholly  out  of  the  power 
either  of  the  directors  of  the  Company,  or  of  any  general  meeting  of 
the  shareholders,  lawfully  to  pay,  or  to  authorise  or  empower  the 
payment  of,  any  dividend  on  any  of  the  shares  in  the  said  Company. 

The  bill  stated,  that  the  existing  capital  of  the  Company  was 
insufficient  to  complete  the  branch,  it  prayed  a  declaration  of  the 
illegality  of  this  proceeding,  and  for  an  injunction  to  restrain  the 
payment  of  any  dividend  upon  any  of  the  shares,  until  the  branch 
railway  had  been  completed. 

The  affidavits  on  the  part  of  the  defendants  showed,  that  the 
plaintiff  had  attended  the  general  meetings  at  which  the  dividends 
had  been  declared,  without  objecting,  and  that  he  himself  had 
received  interest  on  his  shares  authorised  at  similar  meetings. 

The  plaintiff,  in  reply,  stated  that  he  had  no  knowledge  of  the 
provisions  of  the  42nd  section  of  the  Act  imtil  after  he  had  received 
this  interest. 


Cabltsls 

V. 

The  South 
Eastern 
Railway 
Company. 


[298] 


Mr.  Turner  and  Mr.  W.  J.  BoviU,  for  the  plaintiff : 

The  terms  of  the  42nd  section  of  the  Act  are  express,  that  if  the 
portion  of  the  railway  shall  not  be  completed  within  three  years, 
"  it  shall  not  be  lawful,  after  the  expiration  of  the  said  period,  for 
the  South  Eastern  Railway  Company  "  "  to  pay  any  dividend,  until 
the  whole  of  the  said  railway  shaU  be  opened  to  the  public  for 
traffic."  The  payment,  therefore,  of  the  dividends  is  plainly 
unlawful ;  "  and  the  plaintiff  and  all  the  other  shareholders  have  a 
clear  interest  and  right  to  prevent  the  continuance  of  the  illegality. 

Sir  F.   Kelly,  Mr.  R.  Palmer,   and  Mr.  J.  Baily,   for   the 
defendants : 

This  is  a  mere  legal  question  depending  on  the  proper  construc- 
tion of  the  Act  of  Parliament.  The  plaintiff  should,  therefore,  first 
make  out  his  legal  title.  *  *  It  is  evident,  from  the  considera- 
tion of  the  various  clauses,  that  the  Legislature  was  dealing  with 
the  branch  line  alone.  *  *  Why  should  the  dividends  on  the 
South  Eastern  shares  be  payable  for  three  years,  and  then  suddenly 
cease,  merely  because  another  independent  branch,  having  a 
distinct  capital,  had  not  been  completed  ? 
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Secondly.  *  *  This  is  not  a  provision  for  the  public  benefit, 
and  if  it  were,  the  Attorney-Oeneral  alone,  and  not  an  individual, 
is  entitled  to  sue  to  enforce  it.  [They  cited  Tlie  Attorney-General 
V.  The  Mayor  of  Liverpool  (i).] 

Mr.  Turner,  in  reply : 

If  the  case  be  sent  to  law,  an  injunction  should  be  granted  in  the 
meantime,  for  without  it,  the  injury  will  be  irreparable,  as  it  will 
afterwards  be  impossible  to  recover  back  the  dividends  paid.  The 
construction  of  the  Act  is  clear ;  the  South  Eastern  Bailway  Com- 
pany are  not  to  pay  ''  any  dividend,"  and  these  are  the  terms  on 
which  the  Legislature  thought  fit  to  grant  the  powers,  the  contract 
between  the  Bailway  Company  and  the  public. 

Acquiescence  might  bind  a  party  in  respect  to  his  private  rights ; 
but  here  the  object  is  to  prevent  the  repetition  of  an  infringement 
of  a  prohibitive  clause  in  a  public  Act  of  Parliament  intended  for 
the  benefit  and  protection  of  the  public ;  it  is  the  interest  of  all 
that  it  should  not  be  repeated,  and  acquiescence,  if  any,  in  such 
cases,  is  of  no  weight. 

The  Master  of  the  Bolls: 

Whenever  my  attention  has  been  called  to  matters  of  this 
description,  I  have  constantly  had  occasion  to  lay  down  the 
principle,  that  these  Companies,  and  their  affairs,  are  not  to  be 
dealt  with  as  private  partnerships  and  their  affairs.  These  Com- 
panies are  constituted  for  public  purposes  to  be  effected  by  their 
means;  and,  upon  certain  conditions  expressed  in  their  Acts  of 
Parliament,  powers  are  granted,  which  enable  them,  by  an  Imperial 
power,  to  appropriate  to  themselves  the  private  property  of  any 
individual  which  may  happen  to  lie  in  the  line  of  their  projected 
railway,  for  purposes  which  it  is  supposed  will  conduce  to  the 
public  good.  Every  man's  property  lying  on  the  line  is  taken  from 
him  without  his  consent,  and  the  convenient  enjoyment  of  his 
estate  may  be  greatly  interfered  with  ;  but  all  the  evil  which  must 
arise  from  the  exercise  of  this  arbitrary  *de8potic  power  over  the 
rights  of  others,  is  supposed  to  be  compensated,  by  the  public  good 
which  is  expected  to  be  derived  from  the  works  to  be  accomplished 
by  these  means.  Those  works,  therefore,  are  to  be  completed 
strictly  upon  the  conditions  imposed  by  their  several  Acts  of 
Parliament. 

(1)  43  E.  R  176  (1  My.  &  Cr.  171). 
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Having  heard  a  great  many  of  these  cases,  I  think  I  may  now 
say,  that  in  every  case  which  has  come  before  me,  the  mistake  of 
the  directors  (where  it  has  turned  out  to  be  a  mistake)  has  arisen 
from  this  :  that  they  have  thought  that  they  had  a  right  to  use  the 
vast  amount  of  property  placed  under  their  control,  and  the  vast 
amount  of  power  given  them  over  other  people,  in  any  manner  they 
thought  most  advantageous  to  the  Company,  or  most  convenient 
to  the  shareholders,  without  having  the  slightest  regard  to  the 
public  objects  and  purposes  intended  to  be  effected  by  their  Acts  of 
Parliament.  In  almost  every  one  of  the  cases  which  have  occurred, 
I  have  thought  it  my  duty  to  remind  the  parties  of  that  erroneous 
mode  of  proceeding. 

In  this  case,  it  seems  that  three  Companies,  the  London  and 
Brighton  Company,  the  Brighton,  Lewes,  and  Hastings  Company, 
and  the  South  Eastern  Company,  were  competing  for  the  formation 
of  a  contemplated  line  of  railway  from  Ashford  to  Bulverhithe. 
This  Act  of  Parliament  passed,  enabling  the  Brighton,  Lewes,  and 
Hastings  Company  to  make  that  railway,  but  regard  was  had  to 
the  claims  of  the  other  Companies ;  and  in  consequence,  the  powers 
were  given  which  have  been  so  particularly  adverted  to  in  the 
course  of  the  argument.  The  Act  gave  a  right  to  the  Brighton, 
Lewes,  and  Hastings  Company  to  transfer  to  the  South  Eastern 
Bailway  Company  a  portion  of  what  I  must  call  the  important 
public  duty  which  they  had  *undertaken.  That  right  of  transfer 
was  given  them  by  the  39th  section. 

As  to  the  likelihood  of  these  works  being  completed  within  the 
limited  time,  I  can  infer  nothing  except  from  this  Act  of  Parlia- 
ment, by  which  it  is  provided  that  the  powers  were  to  expire  at  the 
end  of  seven  years,  in  case  of  non-completion,  and  when  completed, 
this  railway  was  (according  to  the  construction  put  upon  it  on  one 
side),  to  become  part  and  parcel  of  the  undertaking  of  the  South 
Eastern  Bailway. 

Power  was  given  to  raise  capital,  and  to  receive  tolls  and  other 
things  required,  and  then  comes  this  clause  which  has  given  rise  to 
the  whole  question. 

"  Provided  always,  and  be  it  enacted,  that  if  so  much  of  the 
railway  by  this  Act  authorized  to  be  made,  as  may  be  transferred 
to  the  South  Eastern  Bailway  Company,  shall  not  be  completed 
within  three  years  from  the  completion  of  such  transfer,  it  shall 
not  be  lawful,  after  the  expiration  of  the  said  period,  for  the  South 
Eastern  Bailway  Company,  unless  authorized  by  Parliament  so  to 


CABLI8LB 

The  South 
Eastern 
Railway 
Company. 


[  •802  ] 


602 


1850.    CH.    IS  BEAV.  802—804. 


[B.B. 


Cabliblb 

V. 

The  South 

EABTlfiBN 

Railway 

Ck>AIPAMY. 


[  •303] 


[  •304  ] 


do,  to  pay  any  dividend,  until  the  whole  of  the  said  railway  shall 
be  opened  to  the  public  for  traffic." 

Now  it  is  said,  that  the  very  generality  of  these  words  creates  a 
doubt ;  you  are  not  to  pay  any  dividend  till  such  a  time,  therefore 
it  must  be  construed  in  a  limited  sense.  It  is  said,  that  it  never 
could  have  been  meant,  that  no  dividend  whatever  should  be  paid. 
Why  could  it  not  be  meant?  Because,  it  is  said,  the  South 
Eastern  Railway  Company  has  a  vast  capital,  a  very  great  number 
of  shareholders,  and  the  dividends  were  allowed  to  be  paid  during 
the  three  years  to  elapse  before  the  completion  of  the  railway,  and, 
therefore,  *say  the  defendants,  it  could  not  have  been  inteuded, 
that  the  dividends  payable  to  so  many  shareholders  should  be 
suddenly  stopped,  if  this  particular  line  happened  not  to  be 
completed  within  the  three  years. 

But  is  it  really  possible  to  construe  these  words  in  any  such 
manner?  I  have  tried  in  vain,  in  attending  to  the  arguments 
which  have  been  addressed  to  me  with  so  much  ingenuity,  to  find 
any  good  reason  for  construing  words  so  very  general  as  "any 
dividend  *'  to  mean  ''  such  dividend  only  as  might  arise  from  such 
part  of  this  Ashford  and  Hastings  Railway  as  might  be  completed 
before  the  three  years."  It  seems  to  me  the  most  extraordinary 
interpretation  for  the  Court  to  be  asked  to  make  which  could  possibly 
be.  I  dare  not  thus  palter  with  an  Act  of 'Parliament,  especially 
with  one,  which,  it  appears  to  me,  intended  to  impose  this  condition 
upon  these  parties.  Parliament  having  regard  to  the  public  benefit, 
has  considered,  that  this  duty  ought  to  be  imposed  upon  these 
parties,  and  this  Court  has  no  power  whatever  to  relax  it  in  the 
least. 

Finding,  therefore,  no  rational  mode  of  construing  this  Act  of 
Parliament,  which  does  not  necessarily  infer,  that  all  the  dividends 
of  the  South  Eastern  Railway  were  to  be  stopped,  if  this  line  were 
not  completed  within  the  course  of  three  years,  it  is  my  opinion, 
that  the  defendants,  in  what  they  are  now  proposing  to  do,  are 
violating  this  Act,  and  I  have  no  hesitation  in  now  saying,  that  I 
must  grant  an  injunction  to  restrain  them  from  paying  any 
dividends  after  the  one  which  has  been  declared  and  is  about  to  be 
paid. 

With  respect  to  that  last  dividend,  I  am  not  in  the  least  degree 
disposed  to  close  the  question.  I  believe  *that  many  of  these 
cases,  however  instructive  and  useful  they  may  have  become  to  the 
Railway  Companies,   have,  in  a  great  measure,  taken  them  by 
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surprise ;  for  whilst  they  were  proceeding  in  the  frantic  way,  in 
which  they  have  been  going  on  for  many  years  past,  they  have  not 
properly  construed  their  powers  or  the  purposes  for  which  those 
powers  were  granted  to  them ;  they  feU  into  such  a  loose  habit  of 
dealing  with  the  funds  at  their  disposal,  that  they  were  rather 
surprised,  when  they  found,  that  they  were  not  at  liberty  to  do  any- 
thing beyond  the  scope  of  the  powers  given  to  them ;  when  these 
questions  came  under  the  consideration  of  the  Court,  there  could  be 
no  question  but  that  they  must  be  stopped,  when  it  was  found  that 
they  were  proceeding  in  an  illegal  manner.  But  if  this  Company  be 
prevented  proceeding  irregularly  for  the  future,  and  if,  by  permitting 
some  acts  not  strictly  legal  at  the  present  moment,  the  parties, 
who  have  been  living  in  the  expectations  of  receiving  the  present 
dividend,  may  be  relieved  from  a  great  amount  of  suffering,  I 
am  greatly  disposed  to  do  something  for  their  accommodation. 

I  shall,  therefore,  give  leave  to  the  defendants,  if  they  are  so 
inclined,  to  bring  forward  a  case  on  affidavit,  which  will  raise  that 
question  for  my  consideration,  and  which  I  do  not  think  is  sufficiently 
proved  by  the  directors'  report.  I  dare  not  give  credit  to  these 
railway  reports,  though  I  hope  the  time  will  come,  when  they  will 
be  framed  with  so  much  care,  and  under  such  a  scrutinising  super- 
intendence, that  what  comes  from  a  responsible  body  of  directors 
may  be  of  such  value,  that,  though  not  conclusive,  it  may  be  taken 
as  evidence  sufficient  for  the  Court  to  act  upon  till  met  by  other 
contradictory  evidence.  That  is  not  the  case  now,  and  therefore 
that  point  must  be  raised  and  the  *facts  brought  forward  and 
proved  by  affidavit.  In  a  case  of  this  kind,  where  I  cannot  doubt 
that  much  suffering  must  result  from  stopping  a  dividend  so  much 
expected,  I  shall  attend  to  any  future  application  with  an  earnest 
hope  that  I  may  find  some  grounds  for  protecting  the  parties  from 
such  inconvenience. 

As  to  the  point  of  acquiescence,  I  do  not  think  there  is  anything 
in  it.  The  plaintiff  coming  here  and  asking  the  Court  to  prevent  a 
public  purpose  from  being  hindered,  is  not  to  be  prevented  by 
acquiescence  from  making  his  application  to  this  Court,  in  the  same 
way  as  a  private  person,  applying  for  his  private  purposes,  would 
he  barred. 

I  think  I  must  grant  the  injunction  as  to  future  dividends,  and  if 
the  defendants  are  inclined  to  make  a  case  on  affidavit  to  justify 
the  payment  of  the  present  dividend,  I  will  appoint  a  day  next  week 
to  hear  it. 
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I  have  no  hesitation  in  granting  one  if  you  ask  it,  but  nothing 

must  be  done  in  the  meantime. 

AprU  17.  The  motion  was  again  mentioned  upon  affidavit  on  the  part  of 

the  defendants,  tending  to  show  that  the  South  Eastern  Railway 
Company  would,  after  payment  of  the  present  dividend,  have 
sufficient  funds  to  complete  the  branch.  These  were  in  very  general 
and  unsatisfactory  terms,  and  were  met  by  affidavits  on  the  part  of 
the  plaintiff,  [and  the  injunction  was  granted  accordingly]. 

1850.  The  defendants  now  moved  before  the  Lord  Chancellor  to  discharge 

^m^  '      this  order  (i),  [as  reported  in  1  Mac.  &  G.  p.  689]. 

[  1  Mac.  k  Q. 

^^*]  Mr.  Roundell  Palmer  and  Mr.  J.  Baily,  in  support  of  the 

appeal  motion.    *     *    * 

[  6^6  ]  Mr.  Rolt  and  Mr.  BoviU,  contra. 

[The  arguments  of  counsel  and  the  principal  cases  cited  by  them 
sufficiently  appear  from  the  following  judgment :] 

April 90.      The  Lord  Chancellor: 

[  696  ]  So  far  as  regards  the  several  matters  discussed  before  the  Master 

of  the  Bolls,  and  decided  by  his  judgment,  I  entirely  concur  in  the 
opinion  he  has  expressed.  After  a  careful  perusal  of  the  enactments 
upon  which  the  question  depends,  it  is,  I  think,  impossible  to  give 
to  the  word  *'  dividend  "  any  other  meaning  than  that  of  a  dividend 
of  the  South  Eastern  Railway  Company ;  it  is  the  only  dividend 
which  could  be  made.  I  think  also,  that  there  is  no  proof  of  any 
such  acquiescence  as  can  bar  the  plaintiff  of  the  equity  he  seeks ; 
there  is  not  only  no  proof  of  knowledge  of  the  adverse  right,  and  a 
consent  by  conduct  in  the  enjoyment  of  it,  but  a  positive  denial  of 
any  such  knowledge.  The  plaintiff  had,  indeed,  the  means  of 
knowledge  from  the  contents  of  the  Acts  under  which  he  derived  his 
title,  and  this  might  have  deprived  him  of  his  equity  in  some  cases 
as  against  a  competing  equity,  but  cannot  deprive  him  of  a  right  to 

(1)  The  case  was  heard  by  the  Lord  furuished  with  the  means  of  Btating 
Ohad^cellor  at  his  private  residence ;  the  outline  of  the  argument  before  his 
but  the  reporters  haye  been  kindly      Lordship,  and  the  cases  referred  to. 
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enforce  the  provisions  of  an  Act  of  Parliament  against  others  having 
no  claim  at  law  or  equity. 

So  much  of  the  case  as  seeks  the  restraint  upon  payment  of 
future  dividends,  is  simply  to  prevent  the  violation  of  the  Act  of 
Parliament,  and  to  prevent  the  distribution  of  any  of  the  Com- 
pany's funds  as  dividends  until  certain  works  have  been  completed. 
This  being  a  duty  common  to  all  the  shareholders,  and  probably  a 
benefit  to  all,  the  bill  on  behalf  of  the  plaintiff  and  all  other 
shareholders,  except  the  directors,  would  be  one  of  the  ordinary 
description,  in  which  the  practice  of  the  Court  permits  such  repre- 
sentations in  pleading,  and  so  far,  I  think  the  pleadings  proper,  the 
case  proved,  and  the  injunction  right;  but  here  the  difi&culty  of  the 
case  appears  to  me  to  begin. 

The  dividend  was  declared  on  the  14th  of  last  March,  at  which 
time  there  was  no  injunction,  and  however  illegal  and  improper  it 
may  have  been  so  to  violate  the  provisions  of  the  Act,  the  question 
I  am  considering  is,  whether  the  plaintiff  in  this  suit,  constituted 
as  it  is  with  respect  to  parties,  can  maintain  the  injunction  so  far 
as  regards  the  dividend  so  declared.  Suppose  the  injunction 
against  payment  of  such  dividend  had  been  the  only  relief  prayed. 
The  plaintiff  and  others  entitled  to  shares  three  and  four  are  not 
entitled  at  present  to  any  dividend ;  but  the  great  body  of  the 
shareholders  of  the  South  Eastern  Bailway  Company  are,  or  rather 
would  be,  but  for  the  prohibition  upon  which  the  injunction  is 
founded.  How  are  these  other  shareholders  represented  ?  Not  by 
the  plaintiff  and  those  associated  with  him,  which  in  terms  they 
are,  because  the  bill  contends  that  the  dividend  so  declared  ought 
not  to  be  paid ;  but  aU  those  other  shareholders  are  interested  in 
contending  that  it  ought,  and  insist  that  whatever  may  be  the  rule 
as  respects  the  Company,  the  declaration  of  the  dividend  gave  to 
each  and  every  of  those  in  whose  favour  it  was  made  a  ^separate 
and  distinct  right  to  the  sum  so  allotted  to  him,  and  so  created  an 
interest  directly  opposed  to  the  case  made  and  the  relief  prayed  by 
the  bill.  I  do  not  enquire  what  remedy  each  shareholder  may 
have  for  a  dividend  declared  in  his  favour  and  not  paid,  but  the 
payment  being  to  be  made  out  of  the  funds  of  the  Company,  the 
claim  must  be  adverse  to  the  Company,  and  cannot  be  represented 
by  those  who  take  upon  themselves  the  interests  of  the  Company. 
The  cases  of  Davis  v.  Bank  of  England  (i).  Coles  v.  Bank  of 
England  (2),  show  at  least  that  at  law  the  title  of  a  party  to  whom 
(1)  27  R.  E.  667  (2  Bing.  393).  (2)  10  Ad.  &  El.  437. 
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a  dividend  is  payable  is  recognised  as  a  separate  and  independent 
right. 

As  to  the  dividend  declared,  therefore,  there  is  not  only  no  com- 
m  unity  of  interest,  but  a  direct  adverse  interest  as  between  the 
plaintiff  and  those  other  shareholders,  and  no  bill  on  behalf  of  the 
two  can  be  maintained.  This  being  so,  these  shareholders  are  not 
represented  at  all,  for  there  are  no  defendants  representing  their 
interests,  if  that  would  have  been  sufficient,  which  I  by  no  means 
assume;  the  only  defendants  are  the  directors  as  such,  there 
being,  as  I  believe,  no  allegation  of  their  being  shareholders. 

The  result  is,  that  those  shareholders  whose  dividends  are  thas 
stopped  are  not  in  any  shape  parties  to  this  suit,  nor  can  they  in 
any  manner  intervene  in  it ;  but  they  are  most  grievously  affected 
by  the  injunction,  if  it  ought  not  to  have  affected  the  dividend 
declared ;  and  in  what  situation  does  the  order  leave  them  and  the 
Company  ?  The  injunction  cannot  deprive  these  shareholders  of 
any  remedy  they  may  be  entitled  to  at  law  or  equity  for  payment 
of  the  declared  dividend,  or  protect  the  Company  *again8t  any 
such  claim.  Each  shareholder  may,  therefore,  institute  pro- 
ceedings for  that  purpose,  and  in  each  case  the  Company,  if  they 
can  support  an  injunction,  would  have  to  obtain  it  in  each 
particular  case,  a  course  of  proceeding  leading  to  infinitely  more 
litigation  and  difficulty  than  would  arise  from  making  all  the 
shareholders  parties  to  the  plaintiff's  bill,  if  that  were  necessary. 
In  neither  case  would  the  course  of  proceeding  be  satisfactory,  or 
well  adapted  to  meet  the  exigencies  of  the  case ;  but  this  possible 
state  of  things  has  been  foreseen,  and  no  remedy  suggested. 

In  Mozley  v.  Alston  (i),  I  am  reported  to  have  said,  **  where  the 
grievance  complained  of  is  common  to  a  body  of  persons  too 
numerous  to  be  all  made  parties,  the  Court  has  permitted  one  or 
more  of  them  to  sue  on  behalf  of  all,  subject,  however,  to  this 
restriction,  that  the  relief  which  is  prayed  must  be  one  in  which 
the  parties  whom  the  plaintiff  professes  to  represent,  have  all  of 
them  an  interest  identical  with  his  own :  for  if  what  is  asked  may 
by  possibility  be  injurious  to  any  of  them,  those  parties  must  be 
made  defendants,  because  each  and  every  of  them  may  have  a  case 
to  make,  adverse  to  the  interests  of  the  parties  suing :  Tayhr  v. 
Salmon  (2),  Walbvoi^th  v.  Holt  (3).  If,  indeed,  they  are  so  numerous 
that  it  is  impossible  to  make  them  all  defendants,  that  is  a  state  of 


(1)  66  R.  E.  620  (1  Ph.  798). 

(2)  48  E.  B.  34  (4  My.  &  Or.  134). 


(3)  48  E.  E.  187  (4  My.  &  Or.  619). 
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things  for  which  no  remedy  has  yet  been  provided."  In  Richardson 
V.  Larpent  (i)  and  Evans  v.  Stokes  (2)  the  difficulty  occurred,  but 
the  objection  prevailed.  Many  cases  may  occur,  in  which  this 
difficulty  must  lead  to  a  failure  of  justice,  and  it  is  much  to  be 
wished  that  some  remedy  could  be  suggested  for  it. 

I  have  in  this  case  only  to  deal  with  the  case  as  I  find  it  upon 
these  pleadings,  and,  in  truth,  the  real  difficulty  so  leading  to  a 
failure  of  justice,  does  not  arise  in  this  case.  Until  the  dividend 
was  actually  declared^  the  plaintiff's  remedy  was  without  difficulty; 
and  his  failure,  as  to  part  of  what  he  asks,  arises  only  from  his 
being  too  late  in  his  application.  Had  the  dividend  been  paid  as 
well  as  declared,  he  could  not,  in  such  a  suit  as  this,  have  asked 
for  repayment  from  the  shareholders ;  and  for  the  purposes  of  this 
suit,  and  the  form  in  which  it  is  brought  before  me,  I  consider  the 
two  cases  as  falling  within  the  same  principle. 

My  order  therefore  is,  that  so  much  of  the  injunction  as  restrains 
the  payment  of  any  dividends  declared  before  the  injunction  be 
discharged,  and  that  the  rest  of  the  order  be  affirmed. 
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CHAPMAN  V.  CHAPMAN  (8). 

(13  Beav.  308—312 ;  S.  0.  20  L.  J.  Ch.  465 ;  15  Jur.  265  ;  17  L.  T.  O.  S.  70.) 

The  mere  production  by  a  bond  creditor  of  the  title-deeds  to  the  obligor's 
real  estate,  without  explanation,  neither  constitutes  an  equitable  mortgage, 
nor  a  sufficient  ground  for  an  enquiry  before  the  Master. 

A  bond  creditor,  claiming  also  an  equitable  mortgage  on  real  estate,  filed 
his  bill  for  foreclosure,  and  in  aid,  for  the  administration  of  the  personal 
estate,  against  the  executors  and  the  parties  entitled  to  the  mortgaged 
estate.  He  failed  in  proof  of  the  equitable  moi-tgage :  Held,  that  he  was 
not,  on  such  a  record,  entitled  to  a  decree,  as  a  specialty  creditor,  for  the 
administration  of  the  real  estate. 

Thib  bill  was  filed  in  1846,  and  thereby  the  plaintiff  alleged,  that 
in  1827,  he  had  lent  to  the  testator  Robert  Chapman,  the  sum  of 
1,900Z.,  upon  his  bond  and  the  deposit  of  the  title-deeds  of  a  freehold 
estate  called  Hayes  Hill  farm.  That  the  testator  died  in  1881,  and 
that  interest  on  the  debt  had  been  paid  by  the  testator  and  his 
executors  down  to  October,  1843.  ♦The  bill,  which  was  filed  against 
the  executors  and  the  parties  interested  in  the  Hayes  Hill  farm, 
prayed  a  foreclosure  simply,  with  the  consequential  directions.    By 


1851. 
JUarch  20,  21. 

Bolls  Court, 

Lord 

Lanqdalb, 

M.R. 

[  13  Beav. 
308] 


(1)  60  R.  B.  2dl  (2  Y.  &  0.  C.  0. 
507). 

(2)  44  fi.  B.  3  (1  Keen,  24). 


(3)  Dixon  V.  Muckleaton  (1872)  L.  B. 
8  CL  155,  42  L.  J.  Oh.  210,  27  L.  T. 
804. 
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Chapman     amendment  in  1848,  the  bill,  in  aid,  songht  payment  out  of  the 

Chapman,     personal  estate,  and  for  its  administration. 

The  equitable  deposit  was  not  admitted  by  the  parties  entitled  to 
the  real  estate,  and  on  the  cause  coming  on,  the  only  evidence 
given  by  the  plaintiff  was  the  bond  and  the  production,  on  his 
behalf,  of  the  title-deeds  to  the  Hayes  Hill  estate :  but  no  evidence 
whatever  was  given  of  the  circumstances  under  which  the  deeds  had 
come  into  the  plaintiff's  possession. 

It  appeared  that  in  1849,  a  decree  for  the  administration  of  the 
testator's  personal  estate  had  been  made  in  other  suits. 

Mr.  R.  Palmer  and  Mr.  Bagshawe,  for  the  plaintiff : 

'*  It  has  been  long  settled,  that  a  mere  deposit  of  title-deeds  upon 
an  advance  of  money,  without  a  word  passing,  gives  an  equitable 
lien ;  and  as  the  Court  would  infer  from  that  deposit,  that  the 
money,  then  advanced  should  be  charged  as  if  there  was  a  written 
agreement,  there  is  no  doubt,  that  if  it  was  made  out  by  oath 
uncontradicted,  additional  advances  would  also  be  charged:" 
Ex  parte  Langston  {i)tEx  parte  Kensington  (2).  Here  the  fact  of 
the  existence  of  the  debt  evidenced  by  the  bond,  coupled  with  the 
possession  of  the  title-deeds,  is  sufficient  to  establish  the  existence 
of  the  equitable  mortgage. 
[  310  ]  But  if  the  evidence  be  considered  defective,  the  plaintiff  is  entitled 

to  an  enquiry  before  the  Master,  of  the  circumstances  under  which 
he  obtained  possession  of  the  title-deeds.  At  all  events,  the  plaintiff, 
a  specialty  creditor,  is  entitled  to  a  decree  for  payment  against  the 
testator's  real  estate,  and  for  its  administration. 

Mr.  Roupellf  Mr.  Chundless,  Mr.  Turner,  and  Mr.  Haldane^  for 
parties  interested  in  the  real  estate: 

Nothing  requires  to  be  more  strictly  looked  into,  than  the  proof 
of  an  alleged  equitable  mortgage  by  mere  deposit  without  writing. 
To  make  out  such  a  mortgage,  it  is  incumbent  on  the  plaintiff  to 
prove  that  the  deposit  was  made  on  the  advance  of  the  money ;  he 
must  connect  the  deposit  with  the  advance.  Here  nothing  whatever 
is  proved  as  to  any  deposit,  but  the  plaintiff  merely  produces  the 
deeds  on  the  floor  of  the  Court  at  the  hearing,  and  asks  the  Court 
to  assume,  that  they  were  delivered  to  him  as  a  security  for  an 
advance  made  twenty-four  years  previously.  If  this  be  sufficient 
proof  of  a  mortgage,  every  landowner  in  the  kingdom  is  liable  to 
(1)  11  B.  E.  66  (17  Ves.  230).  (2)  13  R.  R.  32  (2  V.  &  B.  p.  83). 
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have  his  estate  charged,  by  the  mere  production  by  a  stranger  of  Chapman 
the  title  of  his  estate,  without  any  proof  of  how  they  may  have  got  chapmaw. 
into  his  possession. 

Secondly.  The  plaintiff  is  entitled  to  no  enquiry,  for  it  is  now 
settled,  that  when  a  party  fails  to  prove  the  facts  which  constitute 
the  foundation  of  his  case,  his  bill  must  at  once  be  dismissed.  [On 
this  point  Holden  v.  Hearn  (i),  Sandon  v.  Hooper  {2),  and  other  cases 
were  cited.] 

Thirdly.  The  plaintiff  is  not  entitled  to  a  decree  for  the  adminis-  [  3ii  ] 
tration  of  the  real  estate,  for  that  is  not  the  frame  of  his  suit.  He 
sues  on  his  own  behalf  alone,  and  prays  merely  for  a  foreclosure 
and  the  administration  of  the  personal  estate.  The  bill  must 
therefore  be  altogether  dismissed,  as  against  the  parties  interested 
in  the  real  estate. 

Mr.  A.  H.  Welch  and  Mr.  R.  O.  Rosseter,  for  parties  in  the 
same  interest. 

Mr.  K.  Parker  and  Mr.  Ooodeve,  for  the  executor : 

The  executor  is  not  interested  in  the  real  estate,  and  this  was  the 
sole  subject  of  the  suit  before  the  amendment.  As  to  the  personal 
estate,  the  plaintiff  must  go  in  under  the  decree  already  made  in  the 
other  suits. 

Mr.  R.  Palmer,  in  reply. 

Thb  Mastbr  of  thb  Bolls: 

What  the  object  of  the  parties  may  be  for  taking  this  course  I 
have  no  means  of  explaining.  The  objection  made  to  the  plaintiff's 
claim  to  an  equitable  mortgage  is  this :  that  the  case  is  not  proved, 
so  as  to  entitle  him  to  any  decree  against  the  estate,  or  to  have  any 
account  taken.  The  defendants  altogether  deny  the  plaintiff's 
right,  and  the  question,  therefore,  turns  upon  the  evidence  adduced 
by  the  plaintiff. 

The  only  evidence  is  this :  the  title-deeds  are  produced  from  the 
present  possession  of  a  party  who  is  also  a  bond  creditor,  and 
nothing  whatever  is  proved  connecting  the  bond  with  the  possession 
of  title-deed.  The  simple  statement  of  the  case  therefore  is,  that 
at  this  time,  being  a  great  many  years  after  the  alleged  ^transaction,  [  *312  ] 
the  title-deeds  are  discovered  to  be  in,  and  are  produced  from,  the 

(1)  49  R  E.  397  (1  Beav.  445).  (2)  63  R.  B.  72  (6  Beav.  246). 
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possession  of  the  bond  creditor.  I  am  of  opinion  that  this  is  not 
sufficient  to  support  an  equitable  mortgage. 

That  being  so,  then  comes  the  question  whether  the  plaintiff  is 
entitled  to  go  into  the  Master's  Office,  and  there  make  out  a 
connexion  between  the  bond  and  the  title-deeds.  I  am  of  opinion 
there  is  no  sufficient  ground  for  that ;  for  the  principle  on  which 
the  Court  acts  is,  to  require  a  plaintiff  to  come  forward  on  distinct 
allegation,  supported  by  satisfactory  proof.  I  am,  therefore,  bound 
to  dismiss  so  much  of  the  bill  as  seeks  to  establish  an  equitable 
mortgage. 

Then  comes  the  next  question,  whether  this  can  properly  be  con- 
sidered as  a  bill  seeking  payment  of  a  bond  debt  out  of  the  real 
estate  of  the  debtor.  Although  there  is  something  defective  in  the 
form  of  the  bill,  and  although  it  must  be  dismissed  as  to  the  claim 
to  an  equitable  mortgage,  I  do  not  see  that  any  injury  can  arise  to 
any  of  the  persons  interested  in  the  real  estate,  by  seeing  whether 
the  real  estate  is  answerable  for  the  bond  debt,  to  which  real  estate 
is  usually  subject. 

Mr.  Turner: 

There  is  no  prayer  for  the  administration  of  the  real  estate,  and 
no  statement  amounting  to  a  claim  to  payment  out  of  the  real 
estate  generally. 

Thb  Master  of  the  Bolls: 

Then  the  bill  must  be  dismissed  with  costs  as  against  all  parties, 
and  the  plaintiff  must  go  against  the  personal  estate,  under  the 
decree  in  the  other  suits. 
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8TAINT0N   V.  CHADWICK. 

(13  Beav.  320—332.) 
[Affirmed  in  appeal,  as  reported  in  8  Mac.  &  G.  575.     See  87 
E.  B.  202.] 

MOUNT   V.  MOUNT. 

(13  Beav.  333—336.) 

By  settlement,  personal  estate  was  limited,  after  the  death  of  the  husband 
and  wife,  in  trust  for  all  the  children  as  tenants  in  common,  and  the  seToral 
issue  of  the  body  of  such  children ;  aud,  failing  issue  of  any  such  children. 
their  shares  to  the  use  of  the  surviving  children,  as  tenants  in  common, 
and  the  issue  of  their  bodies.  There  was  a  gift  over,  in  case  there  should 
be  no  issue  of  the  maiTiage,  or  any  issue  of  such  issue,  or,  being  such,  all 
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should  die  before  their  shares  should  become  payable :   Held,  that  the  Moukt 
children  of  the  marriage  took  absolute  interests,  and  that  the  representa-  t'- 

tives  of  a  child  who  died  an  infant,  without  issue,  in  the  life  of  his  parents,  Mount. 
were  entitled  to  a  share. 

In  1809,  by  the  settlement  made  on  the  marriage  of  Mr.  and  Mrs. 
Mount,  a  sum  of  money  was  settled  on  Mrs.  Mount  for  life,  with 
remainder  to  Mr.  Mount  for  life;  and,  after  the  death  of  the 
survivor,  upon  the  trusts  following : 

"  Upon  trust  for  all  and  every  the  child  and  children  of  the  said 
Mary  Partridge  by  the  said  Plomer  Mount,  her  intended  husband, 
lawfully  to  be  begotten,  both  sons  and  daughters,  equally  to  be 
divided  between  or  among  them  (if  more  than  one),  share  and  share 
alike,  and  to  take  as  tenants  in  common,  and  not  as  joint  tenants, 
and  the  several  issue  of  the  body  and  bodies  of  all  and  every  such 
child  and  children  lawfully  issuing ;  and  failing  issue  of  any  such 
child  or  children,  then  as  to  the  share  and  shares  of  him,  her,  or 
them  so  dying  without  issue,  to  the  use  and  behoof  of  all  and  every 
such  surviving  child  or  children,  to  take  in  like  manner  as  tenants 
in  conunon,  and  not  as  joint  tenants,  and  the  issue  of  the  body  and 
bodies  of  such  other  child  and  children  lawfully  issuing.  And  if  all 
such  children  but  one  shall  die  without  issue,  or  there  shall  be  but 
one  such  child,  then  to  the  use  of  such  only  child,  and  the  issue 
of  his  or  her  body,"  to  be  paid  at  twenty-one  or  marriage,  and  the 
interest  &c.,  in  the  meantime,  to  be  applied  towards  their  respective 
maintenance  and  education. 

Provided  always,  "  that  in  case  there  shall  be  no  issue  of  the  said       [  384  ] 
intended  marriage  or  any  issue  of  such  issue,  or  being  such,  all  of 
them  shall  happen  to  die  before  any  of  their  shares  shall  become 
payable  by  virtue  of  these  presents,  then  upon  trust ''  for  the  next 
of  kin  and  representatives  of  the  wife,  according  to  the  statute. 

There  were  three  children  of  the  marriage ;  Plomer,  who  attained 
tv?enty-one,  and  died  a  bachelor ;  Henry,  who  died  an  infant,  and 
Sarah,  who  married  Mr.  Chambers,  and  having  survived  her  two 
brothers,  died  in  1847,  leaving  two  children.  Mrs.  Mount  was  dead, 
but  Mr.  Mount  was  still  living. 

The  plaintifif,  the  representative  of  the  two  children,  Plomer  and 
Henry,  by  this  bill,  claimed  to  be  entitled  to  two-thirds  of  the  fund, 
subject  to  the  existing  life  estate. 

Mr.  Turner  and  Mr.  Pain,  for  the  plaintiff,  claimed  two-thirds 
of  the  fund.     (They  cited  Donn  v.  Penny  (i).) 
(1)  13  E.  E.  25o_(l  Mer.  20). 
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MouKT  Mr.  Rowpell  and  Mr.  Tiipp,  for  mortgagees. 

^^""'*  Mr.   Wcdpoley  for  the  chUdren  of  Mrs.  Chambers,  contended 

that  they  took  the  whole  fund,  and  argued  that  there  was  a  gift  by 
substitution  to  the  issue,  in  case  of  the  death  of  the  parent  before 
the  period  of  distribution.  [He  cited  Howgrave  v.  Carrier  (i), 
Bouverie  v.  BoMrme(2),  Cripps  v.  Wolcotti2i),  Growd^r  v.  S^ontf  (4), 
Shailer  v.  Groves  (5),  Morse  v.  Lord  Ormonde  (6),  Bright  v.  Rowe  (7).] 

[  336  ]  Mr.  Goodeve,  for  the  representative  of  Mrs.  Chambers,  who 

survived  her  two  brothers,  claimed,  first,  the  whole  by  survivorship 
under  the  gift  over  on  failure  of  their  issue ;  or,  secondly,  supposing 
there  was  no  right  of  accruer  in  respect  of  the  brother  who  first 
died,  then  he  claimed  five-sixths  of  the  whole.  He  contended,  that 
the  children  took  absolute  interests,  with  a  gift  over  to  the  survivor 
in  case  of  their  deaths  before  distribution  without  issue.  He  cited 
Morse  v.  Marquis  of  Ormonde  (s)  and  Crowder  v.  Stone  (4). 

Mr.  Simpson,  for  the  trustees. 

Mr.  Turner,  in  reply,  contended  that  the  limitation  over  upon 
a  general  failure  of  issue  was  invalid. 

The  Master  of  the  Bolls  : 

It  is  needless  to  go  through  the  authorities.  This  case  has  been 
argued  with  a  great  deal  of  ingenuity,  but  I  cannot  say  that  in  my 
mind  the  result  is  successful;  I  think  it  admits  of  much  less 
argument  than  conjecture.  In  all  cases  of  supposed  intention,  it  is, 
no  doubt,  important  to  look  to  the  several  objects  which  the  testator 
had  in  view,  for  the  purpose  of  getting  some  slight  guide  to  that 
which  it  is  probable  was  his  intention.  But  there  is  no  expression 
more  abused  than  that  word  ''  intention ;  "  nothing  is  so  strained  in 
[  •sse  ]  favour  of  the  particular  view  which  counsel  is  supporting.  *When 
the  words  are  plain,  you  must  strictly  adhere  to  them  ;  but  where 
they  are  obscure,  you  are  left  exceedingly  in  doubt  when  you  attempt 
to  be  guided  by  what  is  called  "intention.**  The  safe  rule  is,  if 
possible,  to  abide  by  the  construction  given  by  the  authorities  to 
the  words  in  the  instrument. 

(1)  13  R.  R.  142  (3  V.  &  B.  79).  (6)  25  R.  R.  86  (1  Russ.  382). 

(2)  78  R.  R.  Ill  (2  Ph.  349).  (7)  41  R.  R.  75  (3  My.  &  K.  316). 

(3)  20  R.  R.  268  (4  Madd.  p.  15),  (8)  25  R.  R.  85  (5  Madd.  99;  1 

(4)  27  R.  R.  68  (3  Russ.  217).  Buss.  382). 

(5)  77  R.  R.  66  (6  Hare,  162), 
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I  am  of  opinion  that,  in  this  case,  the  favourable  construction  is 
that  which  has  been  argued  for  by  the  plaintiff.  Here  there  is  a 
limitation  after  the  death  of  the  parents,  to  the  children  and  their 
several  issue,  and  a  limitation  over  upon  the  general  failure  of 
issue. 

I  think  the  three  children  took  absolute  interests,  and  that  the 
plaintiff  is  therefore  entitled  to  two-thirds  of  the  fund. 


Mount 

V, 

Mount. 


BYENE  V.  NORCOTT. 

(13  Beav.  336—346.) 

In  1826,  a  debt  due  from  a  firm  at  Calcutta  was  assigned  to  trustees  in 
England,  in  trust  to  call  in  and  invest  on  Indian  securities,  and  accumulate. 
The  debtors  became  bankrupts  in  1830,  and  the  trustees  not  haying,  in  the 
mean  time,  taken  proper  steps  to  call  in  the  money,  a  considerable  portion 
of  the  debt  was  lost :  Held,  that  they  were  liable  for  the  breach  of  trust, 
and  ought  to  make  good  the  accumulation  which  would  have  been  pro- 
duced ;  secondly,  that  one  of  the  trustees  who  had  been  abroad  with  his 
regiment  during  that  period,  was  equally  liable;  but,  thirdly,  that  they 
were  to  be  excused  during  such  a  reasonable  time  as  was  necessary  in  order 
to  communicate  between  England  and  India. 

Qenerally,  where  trustees  are  guilty  of  a  breach  of  trust,  they  must  pay 
the  costs  of  a  suit  to  repair  it. 

Bt  the  settlement  made  on  the  marriage  of  Mr.  and  Mrs.  Byrne, 
and  dated  the  1st  of  September,  1826,  a  sum  of  10,000  sicca  rupees, 
then  due  from  Messrs.  Palmer  &  Co.,  merchants  of  Calcutta,  and  a 
sam  of  4,600  sicca  rupees,  secured  by  two  promissory  notes,  of  the 
India  Government,  called  "  Government  paper,"  which  Messrs. 
Palmer  &  Co.  held  for  Fanny  Byrne,  the  mother  of  Mr.  Byrne,  were 
assigned  to  Captain  *Norcott  and  Mr.  Connell,  upon  trust,  to  call  in 
and  receive  the  balance  or  sum  of  l0,000  sicca  rupees  and  interest, 
then  due  from  Messrs.  Palmer  &  Co.,  and  lay  out  and  invest  such 
balance,  when  received,  in  their  names,  in  or  upon  the  before- 
mentioned  or  some  other  Indian  Government  securities ;  and  upon 
further  trust,  to  receive  the  interest  thereof  when  invested,  and  the 
interest  on  the  4,600  sicca  rupees,  so  standing  in  the  name  of  the 
said  Fanny  Byrne,  in  order  that  the  same  might  accumulate  at 
compound  interest,  until  it  should  be  of  the  value  of  4,0002.  sterling, 
and  then  to  pay  the  dividends  to  Mr.  Byrne  for  life,  with  remainder  to 
Mrs.  Byrne  for  life,  with  remainder  to  the  children  of  the  marriage. 
The  settlement  contained  a  power  to  alter  and  vary  the  securities. 

On  the  2nd  of  September,  1826,  Fanny  Byrne  wrote  to  Messrs. 
Palmer  &  Co.,  setting  forth  the  purport  or  effect  of  the  settlement,  and 
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btbnb  requesting  the  firm  to  attend  to  the  instructions  they  should  receive 
NoMOTT.  from  the  trustees.  On  the  4th  of  September,  1826,  Mr.  and  Mrs. 
Byrne,  and  Captain  Norcott,  and  Mr.  Connell,  (the  trustees,)  wrote 
to  Messrs.  Fahner  &  Co.,  stating  the  effect  of  the  settlement,  and 
requesting  them  to  invest  the  10,000  sicca  rupees,  and  interest 
thereon,  in  such  Government  securities  in  India  as  they  might 
think  best,  in  the  trustees'  names,  and  also  to  invest  the  dividends 
and  the  interest  on  the  4,600  sicca  rupees,  that  the  same  might 
accumulate. 

Messrs.  Palmer  &  Co.  transferred  the  cash  balance  in  their  books 
to  the  credit  of  the  trustees,  and  on  the  9th  of  May,  1827,  wrote  an 
answer  to  the  letter  of  the  4th  of  September,  1826,  so  stating,  and 
that  it  was  necessary  to  have  a  special  power  of  attorney  to  transfer 
the  Government  paper  into  the  names  of  the  trustees. 
[  338  J  Nothing  more  was  done  by  the  trustees ;  the  money  remained  in 

the  hands  of  Messrs.  Palmer  &  Co.,  who,  in  1828  and  1829,  sent  in 
their  account  to  Mr.  Connell,  and  in  January,  1830,  they  became 
insolvent,  whereby  two-thirds  of  the  12,000  rupees  at  that  time 
remaining  in  their  hands  were  lost. 

On  the  13th  of  January,  1830,  and  before  the  insolvency  was 
known  in  London,  Mr.  Connell  wrote  to  Messrs.  Palmer  &  Co.,  com- 
plaining of  their  having  departed  from  their  instructions  given 
in  September,  1826,  and  directing  an  immediate  compliance 
therewith. 

In  September,  1838,  the  trustees  wrote,  appointing  Messrs.  Boyd 
&  Co.  their  agents  in  Calcutta,  to  receive  and  invest  the  trust 
funds.  Messrs.  Boyd  &  Co.  continued  agents  till  1840,  when  they 
also  failed,  having  1,837  rupees,  part  of  the  trust  property,  in  their 
hands. 

Until  1836,  no  power  of  attorney  was  obtained  from  Fanny  Byrne 
for  the  transfer  of  the  Government  paper. 

In  1844,  the  trustees  appointed  Messrs.  Mackillop  agents  in 
Calcutta. 

This  bill  was  filed  in  1848,  by  the  children  of  the  marrii^e, 
alleging  that  the  losses  to  the  trust  fund  had  been  occasioned  by 
the  neglect  and  default  of  the  trustees,  and  seeking  to  compel  them 
to  make  good  the  whole  of  the  trust-funds,  with  such  accumulations 
as  might  have  been  made  thereon  in  the  due  execution  of  the  trusts 
of  the  settlement.  The  bill  prayed  a  declaration,  that  the  trustees 
were  guilty  of  a  breach  of  trust,  in  permitting  the  cash  balance,  in 
the  hands  of  Palmer  &  Co.  and  Boyd  &  Co.,  at  the  time  of  their 
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insolvency  respectively,  *to  remain  in  their  hands  or  uninvested,       Byrnb 
and  in  not  using  due  diligence  for  causing  the  same  to  be  invested     nobcott. 
according  to  the  trusts  of  the  settlement,  and  that  they  were  also       [  'sso  J 
guilty  of  a  breach  of  trust,  in  not  using  due  diligence  to  receive  the 
dividends  of  the  estates  of  the  insolvent  firms,  and  the  interest  on 
the  securities,  and  in  not  accumulating  the  trust  funds.     It  prayed 
an  enquiry  as  to  what  the  trust  funds  would  now  produce  in 
amount,  if  the  same  had  been  duly  invested  and  accumulated ;  and 
it  sought  to  make  the  trustees  liable  for  the  loss. 

With  regard  to  the  trustees,  it  appeared  that  Gonnell  was  a  Scotch 
law  agent  resident  in  London,  and  that  Captain  Norcott  was  in  the 
army,  and  that  in  June,  1827,  before  any  answer  had  been  received 
to  the  letter  of  the  4th  September,  1826,  he  left  England  to  join  his 
regiment  at  Halifax  in  Nova  Scotia,  where  he  remained  with  his 
regiment,  till  September,  1830,  when  he  returned  to  England,  and 
arrived  in  November,  1830.  He  remained  in  England  or  on  the 
Continent  till  the  spring  of  1832,  when  he  rejoined  his  regiment 
in  America.  In  September,  1833,  he  came  to  England,  and  then 
concurred  with  Connell  in  appointing  Messrs.  Boyd  &  Co.,  of 
Calcutta,  agents  of  the  trust  there.  He  soon  afterwards  proceeded 
to  Jamaica,  and  embarked  for  that  island  on  the  25th  of  December, 
1883,  remained  there  until  November,  1836,  when  he  again  returned 
to  England,  from  which  time  until  October,  1840,  he  was  in 
England  or  in  Ireland,  with  his  regiment,  or  on  the  staff;  in 
October,  1840,  he  again  left  England  with  his  regiment,  and 
remained  abroad  until  March,  1846,  being  part  of  that  time 
quartered  at  Malta,  and  part  of  the  time  at  Corfu. 

The  cause  now  came  on  for  hearing.  [  340  ] 

Mr.  Turner  and  Mr.  Smythe,  for  the  plaintiffs,  argued,  that 
the  trustees  had  been  guilty  of  a  breach  of  trust  by  their  inatten- 
tion to  the  duties  imposed  by  the  settlement,  and  were  liable  to 
make  good  the  whole  loss  occasioned. 

Mr.  WcUpole  and  Mr.  O.  L.  Russell,  for  Captain  Norcott, 
argued,  that  he  had  been  prevented  by  unavoidable  necessity,  in 
consequence  of  his  absence  on  public  duties  from  England,  from 
attending  to  the  matters  of  the  trust,  and  that  he  was  therefore 
relieved  from  those  responsibilities  which  might  have  attached  to 
him  if  resident  in  England. 

Mr.  RoupeU  and  Mr.  R.  W.  Moorey  for  Connell,  urged  the 
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Byrnb       difficulties  which  had  existed  in  performing  the  trusts  as  to  property 
NoBcoTT.     so  far  distant,  and  the  great  hardship  of  making  trustees  personally 
responsible  for  involuntary  losses.     They  argued  that  there  was 
not,  in  this  case,  sufficient  neglect  to  render  the  trustees  liable. 

Mr.  Prior  for  Mr.  and  Mrs.  Byrne. 

Mr.  Turner,  in  reply. 

Munch  V.  Cockerell  (i),  and  Ex  parte  Belchier{2),  were  cited. 

[  341  ]       Thb  Master  of  thb  Rolls  : 

This  is  one  of  those  very  distressing  cases  which  often  occur  in 
this  Court,  in  which  persons,  wholly  guiltless  of  any  bad  design, 
and  intending  to  do  nothing  but  acts  of  kindness  towards  other 
parties,  have,  by  those  very  acts  of  kindness,  omitted  to  perform 
duties  with  which  they  were  charged ;  and  the  consequence  has 
been,  that  a  very  great  loss  has  occurred,  which,  by  the  rules  of 
this  Court,  those  who  have  made  that  omission  are  undoubtedly 
bound  to  make  good. 

I  must  say,  that  this  case  has  been  conducted  with  as  much 
forbearance  as  was  consistent  with  the  duty  imposed  on  counsel  of 
enforcing  the  rights  of  those  who  rely  upon  them. 

The  facts  of  the  case  are  these  :  upon  the  marriage  of  Mr.  and 
Mrs.  Byrne,  in  1826,  certain  property  in  the  East  Indies,  which 
belonged  to  the  mother  of  Mr.  Byrne,  became  the  subject  of  a 
settlement.  It  consisted,  in  part,  of  a  balance  due  from  Messrs. 
Palmer  &  Co.,  of  Calcutta,  and  in  part  of  certain  Government  or 
East  India  Government  paper,  to  the  amount  of  4,600  rupees.  The 
situation  of  the  parties  was  such,  at  that  time,  as  to  make  it  prudent 
and  proper  to  accumulate  the  property,  and  the  parties  appear  to 
have  been  willing  to  forego  the  present  enjoyment  of  the  income, 
for  the  purpose  of  accumulating  the  sum  of  4,000/.,  which  they 
probably  thought  might  be  done  in  the  East  Indies,  as  safely  as 
and  more  quickly  than  in  England.  It  was  therefore  provided 
by  the  settlement,  that  the  4,600  rupees  should  be  transferred  into 
the  names  of  the  trustees,  and  that  the  10,000  rupees,  which  were 
in  the  hands  of  Palmer  &  Co.,  should  be  received  from  them  and 
[  ^342  ]  immediately  invested,  and  that  the  dividends  should,  from  ♦time  to 
time,  be  received  on  the  behalf  of  the  trustees,  and  accumulated 
until  the  sum  of  4,0002.  was  raised,  and  which,  after  it  had  been  so 
(1)  42  R.  R.  165  (5  My.  &  Cr.  178).  (2)  Amb.  218. 
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aceumolated,  was  intended  for  the  benefit  of  the  husband  and  wife,       Bybne 
and  nltimately  for  the  benefit  of  the  children.  Nobcott. 

Mrs.  Byrne  the  mother,  whose  property  it  seems  to  have  been, 
covenanted  that  she  would  do  all  which  might  be  necessary  on  her 
part  to  procure  a  transfer  of  those  funds.  Nothing  could  apparently 
have  been  more  simple  than  the  duty  undertaken  by  the  trustees ; 
they  had  nothing  to  do,  in  the  regular  conduct  of  the  business,  but 
to  invest  the  accumulations.  Unfortunately,  those  investments 
were  to  be  made  in  the  East  Indies,  the  trustees  being  far  off,  and 
disasters  arose  in  the  execution  of  the  trust.  The  first  act,  which 
was  one  of  very  great  propriety  on  the  part  of  the  trustees  and  of 
Mrs.  Byrne,  was,  to  inform  the  agents  in  India  of  what  had  been 
done,  and  what  were  the  trusts  of  the  settlement.  The  trustees 
also  wrote  instructions  to  do  what  was  necessary  for  them  in  the 
execution  of  the  trust ;  and  they  directed,  that  they  should  send 
their  accounts  to  Mr.  Connell.  All  that  seems  to  have  been 
perfectly  rightly  done.  The  letter  arrived  in  the  East  Indies,  in 
the  usual  course  from  England.  The  agents  then  stated  that  they 
could  not  fully  act  upon  the  instructions,  because  they  wanted  a 
power  of  attorney  to  enable  them  to  do  so,  and  they  stated,  that 
they  had  transferred  the  10,000  rupees  to  the  account  of  the 
trustees.  They  had  it  then  in  their  power  to  receive,  and  they 
did  receive  the  interest  upon  the  Government  paper.  What  they 
therefore  did,  was  to  receive  the  dividends  upon  the  Government 
paper,  and  to  transfer  the  cash  balance  from  the  account  of 
Mrs.  Bymtf,  to  the  account  of  the  trustees.  This,  certainly,  was 
not  a  *compliance  with  that  which  they  had  been  directed  to  do,  [  *343  ] 
for  they  did  not  call  in,  and  invest  on  Government  paper  the 
10,000  rupees,  and  they  did  not  receive,  invest  and  accumulate 
the  interest  on  the  Government  paper.  These  things  they  neglected 
to  do,  and  although  they  stated,  that  they  could  not  follow  the 
directions,  because  they  had  not  got  the  powers  from  Mrs.  Byrne,  to 
enable  them  to  make  a  transfer  of  the  paper,  still  they  did  not  offer 
the  smallest  apology  or  excuse  for  not  obeying  the  directions  which 
were  given,  to  invest  the  cash  balance  and  to  accumulate  the 
dividends. 

Mr.  Connell  received  this  letter  and  was,  as  it  appears  by  his  own 
letter  of  1840,  perfectly  aware  that  Palmer  &  Co.  had  departed 
from  the  instructions  which  had  been  given  to  them,  and  that  the 
directions  had  not  been  obeyed.  What  did  he  do,  during  this  long 
period  of  time  which  he  allowed  to  elapse  ?    He  certainly  appears. 
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Btkne  by  the  letter,  to  have  been  aware  that  it  was,  at  least,  desirable 
NoEcoTT.  ^^^^^  ^^^  powers  which  had  been  asked  for  from  Mrs.  Byrne  should 
be  sent,  but  no  step  so  procure  those  powers  was  effectaally  taken 
until  the  year  1886,  or  10  years  after  the  marriage. 

With  respect  to  the  cash  balance,  though  he  knew,  so  early  as 
the  year  1827,  that  the  directions  which  had  been  given  by  the 
trustees  had  not  been  obeyed,  he  did  not  take  any  step  whatever 
upon  the  subject  till  the  year  1830.  Now  I  cannot  help  thinking, 
that  this  is  an  omission  in  the  performance  of  a  duty  which  this 
Court  cannot  pass  over.  A  gentleman  who  has  taken  upon  himseU 
the  performance  of  the  duties  of  a  trustee,  is  bound  to  look  after 
the  execution  and  performance  of  those  duties ;  and  there  is,  in 
this  case  (I  do  not  mean  to  say  it  in  any  harsh  sense)  an  omission, 
[  ♦344  ]  in  respect  of  which  the  Court  is  bound  to  charge  the  party  *with 
the  loss  which  may  be  reasonably  supposed  to  have  arisen  from  his 
neglect. 

Is  there  a  difference  between  the  case  of  Mr.  Connell  and  Captain 
Norcott  ?  Hard  enough  it  seems  on  Mr.  Connell,  who  is  stated  to 
have  had  no  acquaintance  at  all  with  the  family,  and  certainly  it  is 
a  matter  of  great  surprise,  how  an  entire  stranger  to  the  family 
should  have  taken  upon  himself  such  an  onerous  and  arduous  a 
duty  as  this,  without  having  any  reason  of  friendship  or  affection 
towards  any  of  the  parties  to  induce  him  to  do  it.  Hard  is  it,  I  say, 
upon  Mr.  Connell,  but  still  harder  it  would  seem  upon  Captain 
Norcott,  a  military  man,  always  probably  intending  to  be  on 
service,  and  actually  going  on  service  at  a  very  early  period,  and 
being,  during  the  greater  part  of  these  several  transactions,  on 
service  abroad.  He  had  given  proper  directions  on  the  subject, 
and  by  the  very  giving  of  these  directions,  he  assumed  the  per- 
formance of  the  duties.  Can  he  then,  because  he  goes  abroad, 
because  he  is  engaged  in  a  military  profession,  for  that  reason  be 
exonerated  from  taking  any  trouble  whatever  about  this  matter  ? 
Was  he  exonerated  from  making  any  inquiry  whether  the  letter  he 
had  written  had  been  obeyed,  what  was  doing  in  this  trust :  and 
whether  the  Indian  agents  were  proceeding,  from  time  to  time,  to 
act  according  to  the  directions  given  ?  Is  he  to  be  allowed  to  go 
entirely  out  of  the  way,  and  neglect  giving  any  further  attention  to 
the  business,  leaving  it  merely  to  accident,  or  to  the  chance,  that 
his  co-trustee  Mr.  Connell  would  take  upon  himself  the  execution 
of  the  whole  business  ? 

I  own  it  does  appear  to  me  to  be  a  very  hard  case,  and  I  think  it 
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extremely  probable,  that  this  gentleman  had  no  idea  of  the  sort  of       BTmnB 
responsibility  to  which  he  *was  subjecting  himself ;  but  I  am,  never-      noroott. 
theless,  of  opinion,  that  having  undertaken  the  performance  of  that      [  *345  ] 
duty,  and  continuing  bound  and  liable  to  perform  it,  he  cannot  be 
exonerated    from    the  consequences  which  have  arisen  from  his 
neglect  of  it. 

At  the  very  period  when  Mr.  Connell  wrote  the  letter  of  the  18th 
of  January,  1880,  Messrs.  Palmer  &  Go.  had  become  insolvent. 
There  is  no  allegation  that  they  were  not  previously  in  credit,  and 
there  is  no  reason  now  before  me  to  suppose,  that  they  would  not 
have  paid  what  was  due  from  them,  if  it  had  been  demanded  at 
first,  in  a  proper  manner ;  there  was  ample  time  to  instruct  other 
persons  to  proceed  against  Palmer  &  Go.  if  necessary,  and  it  was 
clearly  necessary,  because  they  had  plainly  disobeyed  the  instructions 
which  they  had  received.  Gircumstances  of  that  kind  do  not  admit 
of  being  trifled  with ;  and  it  seems  to  me,  that  the  trustees  are 
necessarily  to  be  charged  with  the  loss  which  was  incurred. 

The  plaintiffs  are  content  to  take  the  account  as  it  stood  at  the 
time  of  the  failure  of  Messrs.  Palmer  &  Go.,  as  being  the  full  amount 
of  accumulation  up  to  that  time.  That  being  so,  they  are  to  be 
charged  with  that  balance,  and  with  the  accumulations  that  ought 
to  have  been  made  upon  that  balance  from  the  time  of  the 
bankruptcy. 

The  disasters  of  this  trust  did  not  end  here.  After  a  long  lapse 
of  time  which  cannot  be  well  accounted  for,  attornies  were  consti- 
tuted to  recover  from  Palmer  &  Go.  the  dividends,  payable  out  of 
their  estate.  The  plaintiffs  admit  that  there  must  be  an  allowance 
of  a  reasonable  time  for  sending  out  new  powers,  and  they  are 
content  to  allow  the  period  intervening  between  *the  bankruptcy  of  [  *3*fi  ] 
Palmer  &  Go.  and  the  end  of  the  year  1881,  as  that,  which,  by  an 
inevitable  misfortune,  namely  the  failure  of  Messrs.  Palmer  &  Go., 
the  accumulations  could  not  have  been  carried  on ;  for  that  period, 
therefore,  the  defendants  will  not  be  charged. 

It  seems  to  me  that  the  proper  course  is,  to  charge  the  trustees 
with  such  accumulations,  and  to  make  all  proper  allowances,  and  to 
give  them  the  full  benefit  of  all  the  profit  made  from  the  dividends 
received,  and  the  investments  made  by  their  direction. 

With  respect  to  the  costs,  I  must  say,  I  do  not  know  of  any 
instance  where  trustees  are  made  to  repair  a  breach  of  trust,  in 
which  they  have  not  been  charged  with  the  costs  of  the  suit.  It  is 
almost  always  a  necessary  consequence,  for  they  ought  not  to  add 
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to  the  loss  of  their  cestuis  que  trust  the  costs  of  the  sait  rendered 
necessary  for  the  purpose  of  obtaining  redress. 

By  the  decree,  the  trustees  were  charged  with  the  12,837  rupees, 
the  amount  in  the  hands  of  Palmer  &  Go.  at  their  failure,  and  with 
the  accumulations  which  would  have  been  made,  if  that  sum  and 
interest  had  been  properly  accumulated  in  Indian  Government 
securities,  and  also  with  the  5,600  rupees,  and  similar  accumulations. 
But  they  were  not  to  be  charged  with  accumulations  during  the 
period  stated  in  the  judgment  and  during  another  similar  interval, 
which  occurred  in  sending  out  powers  to  Mackillop  &  Co.  Their 
liability  was  also  limited  to  4,000^  sterling. 
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[403] 


WHICKER  V.  HUME. 

(13  Beav.  366—402 ;  S.  0.  20  L.  J.  CL  369 ;  17  L.  T.  173.) 

[Affibmbd  on  appeal,  as  reported  in  1  D.  M.  &  G.  506,  and  by  the 
House  of  Lords,  as  reported  in  4  H.  L.  C.  124 — 167.] 


HARRIS  V.  FARWELL. 

(13  Beav.  403—407.) 
[Anotheb  report  may  be  found  of  a  similar  point  arising  in  the 
same  suit  in  which  a  fuller  report  is  given  of  the  judgment :  see 
Harris  v.  Farwell,  15  Beav.  81.] 
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Lord 

Langdalb, 
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[411] 


CUNLIFFE  V.  WHALLEY. 

(13  Beav.  411—418.) 

The  trustees  of  a  turnpike  road  which  passed  over  a  hill,  were  empowered 
to  lower  it  when  necessary.  They  applied  to  restrain  an  adjoining  free- 
holder from  making  a  tunnel  under  the  road,  on  the  ground  that  it  would 
obstruct  the  futura  improvement  of  the  road.  The  Court,  however  held, 
that  it  had  no  authorify  to  interfere,  and  refused  the  application. 

This  was  a  motion,  made  by  the  plaintifif  (a  trustee  of  a  turnpike 
road,  appointed  under  the  1  Geo.  IV.  c.  xlv.  (local  and  personal) ), 
to  restrain  the  defendant  (the  owner  of  an  estate  through  which 
the  road  passed)  from  continuing  or  completing  the  construction  of 
a  tunnel  under  the  turnpike  road  leading  from  Buabon  to  Llangollen 
over  Flas  Madoc  Hill,  and  from  allowing  the  same  to  remain  or 
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continue,  so  as  to  endanger  or  obstruct  or  interfere  with  the  turn-  cuvliffe 
pike  road,  or  the  use  thereof,  or  to  interfere  with  the  due  ^h/llby. 
improvement  of  the  road  by  lowering  the  same. 

Mr.  Turner,  Mr.  WUles,  and  Mr.  Freeling,  for  the  plaintiff. 

Mr.  Serjt.  AUen,  Mr.  W.  T.  S.  Daniel,  and  Mr.  Oray,  for  the 
defendant. 

Mr.  Turner,  in  reply. 

[The  8  Geo.  IV.  c.  126,  s.  88,  7  &  8  Geo.  IV.  c.  24,  s.  18,  and  the 
9  Geo.  IV.  c.  77,  s.  9,  together  with  Bovlton  v.  Crowther  (i),  The 
Atiomey-Oeneral  v.  AspinaU  (2),  Tulk  v.  Moxhay  (8),  were,  amongst 
other  authorities,  referred  to.] 

The  Mastbb  of  the  Rolls:  [*12] 

I  will  give  my  opinion  on  Friday. 
The  Master  of  the  Bolls  :  Jan.  24. 

The  road  mentioned  in  the  notice  of  motion  runs  east  and  west 
from  Buabon  to  Llangollen.  It  passes  through  the  Flas  Madoc 
estate,  and  over  the  hill  called  the  Flas  Madoc  Hill.  The  trustees 
of  the  road  are  represented  by  the  plaintiff,  the  owners  of  the  Flas 
Madoc  estate  by  the  defendant.  There  are  coal  mines  on  the  Flas 
Madoc  estate,  and  the  turnpike  road  lies  between  the  coal  mines 
and  the  Chester  and  Shrewsbury  Eailroad. 

The  trustees  of  the  turnpike  road  are,  by  statute,  empowered  to 
improve  the  road  and  to  alter  its  course  or  path,  and  under  that 
power,  are  entitled  to  lower  the  road,  when  necessary  and  in  their 
power ;  and  on  various  occasions,  in  and  after  the  year  1841,  they 
have  exercised  that  power.  They  appear  to  be  entitled  to  exercise 
it,  whenever  they  think  it  necessary  and  have  the  means,  and  it 
ought,  I  think,  to  be  assumed,  that  the  trustees,  having  the  duty  to 
improve  the  road  at  all  times,  intend  to  perform  that  duty  when 
they  can. 

In  the  year  1848,  the  defendant,  desiring  to  establish  a  com- 
munication by  railroad  between  the  Flas  Madoc  collieries  and  the 
Chester  and  Shrewsbury  Eailroad,  and  having,  for  that  purpose, 
occasion  to  carry  his  road,  which  he  calls  a  branch  road,  across 
the  turnpike  road,  proposed  to  do  so  on  the  west  side  of 
Flas  Madoc  Hill,  and  applied  to  the  trustees  of  the  turnpike  road 

(1)  26  E.  R.  528  (2  B.  &  C.  703).  (3)  78  R.  R.   289  (11  Beav.  671; 

(2)  45  R.  R.  142  (2  My.  &  Cr.  613).        affd.  2  Ph.  770). 
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CuiYLiFFB  for  leave.  The  railroad  then  proposed  to  be  made  would  have 
WhmIlby.  crossed  the  turnpike  road  at  a  hollow,  and  would  *have  required  an 
[  *4is  ]  embankment  or  bridge  to  carry  it  across.  Such  an  embankment 
or  bridge,  and  the  work  connected  with  it,  would  have  lessened  the 
declivity  from  the  top  of  Plas  Madoc  Hill  to  the  lowest  part  of  the 
road  on  the  west  side  of  the  hill,  and  would  consequently  have  been 
an  improvement  of  the  road,  and  the  trustees  consented  to  the 
work  being  made,  on  the  payment  by  Mr.  Whalley,  the  defendant, 
of  200/.,  and  in  consideration,  it  may  be  presumed,  of  the  improve- 
ment which  it  would  make  in  their  road.  On  negotiation,  of  the 
matter,  Mr.  Whalley  seems  to  have  contemplated  that  his  intended 
railroad  was  a  private  road,  and  on  one  occasion,  at  least,  he  so 
spoke  of  it,  in  addressing  the  trustees  on  the  subject. 

Mr.  Whalley  had  arrangements  to  make  with  the  Chester  and 
Shrewsbury  Eailway  Company,  for  the  junction  of  his  intended  new 
road  with  the  Great  Chester  and  Shrewsbury  Railway.  These 
arrangements  ultimately  led  to  an  alteration  in  the  direction  of  a 
part  of  his  own  line,  and  particularly  to  an  alteration  in  the  place 
where  and  the  mode  in  which  it  was  to  cross  the  turnpike  road.  He 
resolved  to  carry  it  across  on  the  east  instead  of  on  the  west  side  of 
the  Plas  Madoc  Hill,  and  the  inclination  of  the  ground  is  such,  that 
at  crossing  the  turnpike  road  on  the  east  side,  would  lead  to  crossing 
by  a  cutting  or  tunnel,  instead  of  crossing  by  an  embankment  or 
bridge,  which  would  have  been  the  case  on  the  west  side  as  originally 
intended. 

In  negotiating  the  arrangements  which  led  to  this  change,  Mr. 
Wyatt  (who  was  clerk  of  the  trustees  of  the  turnpike  road)  was  the 
solicitor  of  Mr.  Whalley,  but  it  does  not  appear  that  Mr.  Whalley 
had  either  through  Mr.  Wyatt,  or  otherwise,  any  communication 
with  the  trustees  of  the  road  on  the  subject. 
[  414  ]  As  Mr.  Wyatt  was  acquainted  with  all  his  proceedings  and  made 

no  objection,  Mr.  Whalley  may  have  thought,  that  no  objection  was 
likely  to  be  made  on  the  part  of  the  trustees.  He  probably  did  not 
enough  consider,  that,  upon  that  occasion,  Mr.  Wyatt  was  not 
acting  in  the  performance  of  any  duty  to  the  trustees,  and  had  no 
authority  to  communicate  any  of  Mr.  Whalley's  plans  or  proceed- 
ings to  the  trustees  without  the  directions  of  Mr.  Whalley  himself. 
It  appears  to  me,  that  I  have  no  sufficient  ground  for  imputing  to 
the  trustees  any  knowledge  of  the  change  in  Mr.  Whalley's  plans 
until  the  month  of  July,  1850. 
But  Mr.  Eice  Hopkins  was    the  engineer  employed    by  Mr. 
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Whalley  to  construct  the  new  road ;  Mr.  George  Clark  was  the     Cunliffe 
surveyor  of  the  trustees  ;  and  on  the  17th  of  July,  Mr.  Hopkins,  by    whallby. 
direction  of  Mr.  Whalley,  informed  Mr.  Clark  of  what  was  intended 
to  be  done,  and  no  objection  was  then  made.     There  is  some  dis- 
crepancy in  the  evidence  as  to  this,  but  I  think  that  Mr.  Clark  did 
not  at  first  object. 

I  have  stated,  that,  in  the  treaty  of  1848,  Mr.  Whalley  had,  on 
one  occasion,  spoken  of  his  new  railway  as  a  private  road ;  but  it 
appears  that  either  his  views  were  not  then  confined  to  a  private 
road,  or  that  after  that  time,  his  views  on  the  use  to  be  made  of  his 
new  or  branch  railway  had  enlarged,  and  he  naturally  enough 
intended  to  make  it  as  profitable  as  he  lawfully  and  properly  could, 
and,  before  July,  1850,  he  had  formed  the  intention  of  allowing 
other  persons  to  use  his  road,  on  such  terms  as  he  could  arrange 
with  them.  Information  of  this  intention  having  reached  Mr. 
Clark,  that  gentleman,  on  the  24th  of  July,  wrote  to  Mr.  Hopkins 
and  informed  him,  that  if  that  were  the  fact,  the  trustees  would 
not  allow  Mr.  Whalley  to  make  his  *branch  railway  under  the  [  *415  ] 
turnpike  road.  This  was  taking  up  the  matter  with  rather  a  high 
hand,  and  Mr.  Hopkins  wrote  to  Mr.  Wyatt,  and,  omitting  all  notice 
of  Clark's  objection,  attempted  to  turn  the  communication  with  the 
trustees  to  other  points,  and  in  a  few  days  after  (SOth  July),  Mr. 
Wyatt  wrote  to  Mr.  Hopkins  in  a  manner  to  show,  that  the  objection 
was  to  Mr.  Whalley  making  a  railway  to  be  used  by  others.  He 
says,  **  The  trustees,  at  great  expense,  opposed  a  branch  line  of 
railway  likely  to  ruin  their  road  and  resources  on  that  line,  and 
you  may  rely  they  will  justly  and  zealously  watch  any  possible 
chance  of  the  Company  {i.e.  the  Bailway  Company)  getting  and 
attaining  the  same  end  by  this  means,  beyond  a  permission  to 
Mr.  Whalley  himself.'' 

After  this,  I  think  that  each  of  the  parties  must  be  considered  as 
understanding  what  the  other  aimed  at. 

Mr.  Whalley  desired  to  make  a  profitable  railway  through  the 
Plas  Madoc  estate  and  across  the  turnpike  road ;  and  the  trustees 
did  not  object  to  Mr.  Whalley's  making  a  railway  for  his  own  use, 
in  the  intended  direction,  but  they  considered  (probably  most  justly) 
that  such  a  railway,  open  to  the  use  of  any  one  who  might  be 
licensed  by  Mr.  Whalley,  would  be  extremely  prejudicial  to  the 
resources  of  the  turnpike  road,  and  they  determined  to  oppose  it. 

Mr.  Clark,  on  the  10th  of  August,  reported  to  the  trustees,  that 
if  Mr.  Whalley  insisted  on  driving  the  tunnel,  without  agreeing  to 
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cdxliffs  the  things  he  (Mr.  Clark)  recommended,  the  lowering  of  the  road 
Whalley.  t*^d  better  be  done  previously  about  twelve  feet,  and  his  recom- 
mendations were  adopted  and  ordered ;  and  on  the  18th  of  August, 
[  •iie  ]  Mr.  Hopkins  wrote  to  Mr.  Wyatt,  that  if  his  *proposal  as  to  a  bridge 
were  not  adopted,  Mr.  Whalley  would  be  obliged  to  incur  the 
additional  expense  of  making  a  tunnel  through  the  Plas  Madoc 
freehold,  without  interfering  with  the  road. 

I  do  not  think  it  useful,  minutely  to  trace  the  matter  further; 
the  parties  became  angry,  and  as  people  in  that  condition  do, 
misunderstood  one  another.  They  were,  in  fact,  each  of  them 
acting  in  vindication  of  their  supposed  rights  and  duties,  but  now 
the  question  is,  whether  this  Court  is  to  interfere  with  what  has 
been  done. 

The  defendant's  tunnel  has  been  completed ;  the  road,  as  it  was 
in  July  last,  does  not  appear  to  have  been  at  all  injured ;  nor  has 
the  use  of  it  been  at  all  hindered  or  impeded. 

The  soil  of  the  road  is  vested  in  the  owners  of  the  Plas  Madoc 
estate,  subject  to  the  rights  of  the  public,  and  to  the  powers  and 
rights  vested  in  the  trustees  by  statute. 

One  of  those  powers  is  to  lower  the  road  in  a  legal  and  proper 
manner ;  and  I  think  that  I  may  presume,  that  there  was  a  general 
intention  to  exercise  that  power,  even  at  the  particular  place  in 
question,  when,  if  ever,  it  should  be  expedient  to  do  so;  bat  upon 
the  evidence,  I  am  of  opinion,  that  at  the  time — i.e.y  in  the 
beginning  of  August  last,  it  had  not  been,  and  it  was  not  thought 
expedient  to  lower  the  road  at  this  place,  simply  with  a  view  to 
[  •417  ]  improve  the  road,  and  that  the  *real  intention  of  commencing  the 
operation  at  that  time  was,  to  prevent  or  impede  the  construction 
of  Mr.  Whalley's  road,  which  was  thought,  I  suppose  very  justly, 
likely  to  be  prejudicial  to  the  road.  No  doubt  it  was  the  duty  of 
the  trustees  to  protect  the  resources  of  the  turnpike  road  by  legal 
and  proper  means ;  but  I  do  not  think,  that  they  could  put  them- 
selves in  a  better  situation,  by  running  the  sort  of  race  they  did 
with  Mr.  Whalley,  or  that  in  this  Court  at  least,  their  case  is  at  all 
different  from  that  which  it  would  have  been,  if  they  had  not 
actually  commenced  the  work  of  lowering  under  such  circumstances. 

I  also  think,  that  I  ought  to  consider  the  case,  as  if  the  bill  had 
been  filed,  on  a  discovery  made  by  them,  that  Mr.  Whalley  was 
proceeding  to  make  the  tunnel,  before  any  declared  intention,  on 
their  part,  to  lower  this  part  of  the  hill,  and  without  any  intention 
on  his  part  to  interfere  with  an  improvement  of  the  road,  either 
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commenced  or  in  immediate  contemplation ;  and  I  am  of  opinion, 
that  this  Court  has  not  jurisdiction  to  interfere. 

The  completion  of  Mr.  Whalley's  work  and  the  execution  of  his 
intention  to  grant  wayleave  on  his  railway,  may  grievously  prejudice 
the  public  use,  and  therefore  the  tolls  and  revenue  of  the  turnpike, 
and  to  the  extent  perhaps  of  making  it  necessary  to  give  notices 
and  make  compensation  for  future  improvements  of  the  road,  by 
lowering  it  at  the  place  in  question :  it  may  affect  the  exercise  of 
their  right  of  improving  the  road,  and  make  the  improvement  more 
troublesome  and  expensive ;  but  I  do  not  think,  that  this  Court  has 
authority  to  interfere  with  the  right  of  property,  to  the  extent 
required  to  protect  the  trustees  from  such  future  contingency.  If 
there  were  any  such  authority  or  *jurisdiction,  it  would  extend  to 
prevent  the  use  and  enjoyment  of  property,  to  an  extent  not  yet 
thought  of,  and  by  no  means  safe  or  proper  to  encourage. 

The  Court  would,  undoubtedly,  wish  to  put  questions  of  this 
nature  into  a  course  of  immediate  investigation  and  decision ;  and 
there  are,  I  believe,  cases,  in  which,  by  arrangement,  this  has  been 
very  usefully  done.  But  there  is  no  such  general  authority.  If  it 
existed,  it  would  enable  the  Courts  to  do  what  it  has  often  been 
desired  they  should  be  able  to  do, — i.e.  to  support  suits  for  the  mere 
declaration  of  rights,  suits  of  which  nature  are  indeed  admitted  in 
Scotland,  but  have  not  yet  been  authorised  here  (l). 

The  motion  must  therefore  be  refused. 


CUNLIPFB 
V. 

Whallkt. 


[•418] 


COWPE  V.  BAKEWELL. 

(13  Beav.  421—422.) 

A  purchase  was  to  be  completed  on  a  given  day,  when  the  purchaser  was 
to  haye  possession,  and  it  was  provided,  **  that  if,  from  any  cause  what- 
ever," the  purchase-money  should  not  be  then  paid,  the  purchaser  should 
pay  interest.  A  delay  of  six  months  occurred  from  the  default  of  the 
vendor  in  not  furnishing  proper  abstracts :  Held  that  the  purchaser  must 
pay  interest,  unless  he  gave  up  the  rent,  during  that  period. 

Bomb  property  was  sold  by  auction,  on  the  15th  of  May,  1850. 
By  the  conditions  of  sale,  the  abstract  was  to  be  dehvered  within 
ten  days.  Requisitions  were  to  be  made  within  twenty-eight  days, 
and  the  purchase  was  to  be  completed  by  a  conveyance,  on  the 
Slst  of  July,  1850,  when  the  purchase-money  wajs  to  be  paid 
into  Court,  and  the  purchaser  was  to  be  let  into  possession,  or 
r^^ipt  of  the  rents.  "But  if,  from  any  cause  whatever,"  the 
(1)  See  now  Order  XXV.  r.  5. 


1861. 
Jan,  18. 

Bolls  Court, 

Lord 

Lanodale, 

M.R. 

[421] 
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COWPE 
V. 

Bakbwell. 


[  '422  ] 


purchase-money  should  not  be  paid,  the  purchaser  was  to  pay  interest 
at  five  per  cent,  from  the  Slst  of  July. 

The  delay  occasioned  by  the  delivery  of  imperfect  absdracts  of 
title  prevented  the  completion  down  to  the  present  time.  An 
application  being  now  made  to  pay  the  purchase-money  into  Court, 

Mr.  Tamer  and  Mr.  C.  P.  Phillips,  for  the  purchaser,  insisted, 
that  he  was  not  bound  to  pay  interest  on  the  purchase-money,  as 
the  delay  had  been  occasioned  by  the  vendor ;  besides  which,  notice 
had  been  given  by  the  purchaser  that  the  money  was  lying  idle. 
De  Visme  v.  De  Visme  (i),  Roberts  v.  Massey  (a),  Crreenwood  v. 
Churchill  (a),  and  Robertson  v.  Skelton  (4),  were  cited. 

Mr.  Selwyn,  contra  : 

The  rents,  during  the  period  in  ^discussion,  exceed  the  interest. 
If  the  purchaser  takes  the  rents  from  the  time  at  which  the  purchase 
ought  to  have  been  completed,  he  cannot  be  relieved  from  paying 
interest. 

Mr.  Turner: 
But  here  the  purchase-money  was  lying  idle  with  notice  to  the 
vendor. 

The  Master  of  the  Bolls  : 

The  purchaser  cannot  retain  both  the  rents  and  interest.  I  think 
there  was  a  delay  innocently  occasioned  by  the  vendor.  He 
delivered  the  abstract  so  late,  that  the  purchaser  had  no  time  to 
deliver  objections  until  after  the  day  appointed  for  payment.  He 
may  have  his  option  either  to  pay  interest  or  give  up  the  rents  (5). 


1861. 
March  10. 

RolU  Omrt. 

Lord 

Langdale, 

M.R. 

[422] 


TET  V.  TET. 

(13  Beav.  422—423  ;  S.  C.  Trye  v.  Trye,  20  L,  J.  Ch.  368 ;  16  Jur.  809.) 

A  sheriff  seized  the  goods  of  a  tenant  of  lands  over  which  a  receiyer  had 
been  appointed.  He  retained  half  a  year's  rent,  and  paid  oyer  the  balance 
to  the  judgment  creditor.  The  receiver  claimed  the  rent,  and  the  plaintiff 
brought  an  action  against  the  sheriff,  who  applied  to  the  Court  for  pro- 
tection as  between  these  adverse  claims.    The  Cou&T  declined  to  interfere. 

A  RECEivBR  having  been  appointed  over  an  estate,  the  Sheriff  of 
Surrey,  under  a  judgment  at  law  against  a  tenant  of  the  property, 

(1)  84  B.  E.  83  (1  Mac.  &  G.  336).  (4)  86  E.  E.  121  (12  Beav.  363). 

(2)  9  E.  E.  227  (13  Ves.  661).  (5)  Wallia  v.  Sarel,  ^90  E.  E.  1   (5 

(3)  68  E.  H.  130  (8  Bear.  413).  De  G.  &  Sim.  429). 
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afterwards  seized  and  sold  his  goods,  and  after  retaining  362.  for  Tbt 
half  a  year's  rent  and  the  expenses,  be  paid  the  balance  of  492.  to  tbt. 
the  judgment  creditor. 

The  receiver  gave  the  sheriff  notice  that  he  claimed  the  852.  as 
receiver,  and  not  to  pay  it  over.  Afterwards,  the  plaintiff  (the 
landlord)  commenced  an  action  on  the  case  against  the  sheriff. 

Afr.  EldertoHy  for  the  sheriff,  now  moved,  that  on  payment  of       L  *23  ] 
the  852.  into  Court,  the  proceedings  at  law  might  be  restrained. 

Mr.  Turner  and  Mr.  Hoare,  for  the  plaintiff,  said,  that  the  action 
was  broaght  for  something  beyond  the  852.  That  1152.  was  due 
for  rent,  and  that  the  sheriff  had  sold  the  manure,  which,  by  the 
custom  of  the  country,  ought  to  be  used  on  the  premises.  They 
objected,  that  the  sheriff  was  a  stranger  to  the  suit,  and  could  not 
apply  for  protection  like  an  officer  of  the  Court.     *    »     * 

The  receiver  did  not  appear. 

Mr.  Elderton,  in  reply : 

The  sheriff  ought  to  be  protected  against  the  receiver,  for  if  he 
were  to  pay  over  the  money  to  the  plaintiff,  he  would  be  guilty  of 
a  contempt.  If  the  receiver  will  withdraw  the  notice,  the  sheriff 
is  ready  to  defend  the  action.     *     »     * 

Thb  Master  of  the  Bolls  : 

I  am  of  opinion  that  I  cannot  interfere. 


LICHFIELD  V.  BAKER  (1).  i84o. 

(13  Beav.  447-453.)  ^^"'/b^'  ^*' 

A  testator  poseessed  of  eiims  in  various  stocks  and  of  Long  Annuities,  "     ' 

gave  certain  specific  and  general  stock  legacies ;  *'  and  as  to  all  the  rest,  qottk^ham 
residue,  and  remainder  of  his  estate,"  he  gave  to  his  widow  for  life.    And 


after  her  decease  he  bequeathed  **it"  as  follows:  He  then  gave  various 
general  stock  legacies,  and  whatever  then  might  be  remaining,  after  the 
above-mentioned  divisions  had  been  made,  he  gave  to  the  plaintiffs :  Held, 
that  the  widow  was  not  entitled  to  enjoy  the  Long  Annuities  in  specie. 

A  tenant  for  life  was  wrongfully  permitted  to  enjoy  a  perishable  property 
in  specie.  The  executor  died,  and  the  tenant  for  life  then  proved  the  will, 
and  continued  to  receive  the  income.    On  a  bill  against  the  representatives 

(1)  Note. — ^This  case  is  reported  in      in  50  B.  B.  255  [in  original  report] 
consequence  of  the  accuracy  of  the  note      (2  Beav.  488)  having  been  questioned. 


[m] 
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Lichfield  of  the  executor  and  the  tenant  for  life,  which  contained  no  special  charge, 

^'  and  after  the  common  decree :  Held,  that  in  mich  a  suit  a  legatee  could  not 

be  made  to  refund  over-payments  voluntarily  made  by  the  executor,  and, 
secondly,  that  the  tenant  for  life  must  account  for  the  surplus  inoome 
received  by  her  after  she  had  proved  the  will,  but  not  for  that  received 
before. 

The  testator,  John  Baker,  made  several  specific  beqaests  of 
Consols,  Beduced  and  4  per  Cent,  stock,  which  he  described  as 
[  *448  J  standing  in  particular  names.  *He  then  proceeded  to  give  some 
general  stock  legacies  in  this  form :  **  I  beqaeath  to  my  brother  the 
sum  of  1,500Z.  stock  in  the  8  per  cent.  Beduced  Annuities."  He 
then  proceeded : 

''  And  as  to  all  the  rest,  residue,  and  remainder  of  my  estate, 
whatsoever  and  wheresoever  it  may  be,  whether  real  or  personal, 
and  not  herein  given  and  disposed  of,  after  payment  of  my  debts, 
legacies,  &c.,  I  do  hereby  give  and  bequeath  the  whole  to  my  wife, 
Elizabeth  Baker,  to  and  for  her  own  use  and  benefit  during  her 
life,  and  after  her  decease  I  give  and  bequeath  it  as  follows  :  to  my 
brother,  the  Bev.  Bobert  Baker,  I  give  for  ever  2,000Z.  stock  in  the 
8  per  cent.  Beduced  Annuities  ;  to  his  wife,  Sarah  Baker,  I  give  for 
ever  1,000{.  stock  in  the  8  per  cent.  Beduced  Annuities." 

He  gave  a  number  of  other  stock  legacies  in  the  same  form,  and 
he  proceeded  as  follows :  "  And  whatever  there  may  be  remaining 
after  the  above  mentioned  divisions  have  been  made,  I  give  and 
bequeath  the  same  to  my  brother  and  sister,  viz.,  the  Bev.  Bobert 
Baker  and  Isabella  Lichfield  Baker,  during  their  lives,  to  be  equally 
divided  between  them ;  and  after  the  death  of  either  of  them,  I  give 
the  whole  to  the  survivor  during  his  or  her  life,  and  after  the  death 
of  both  I  bequeath  to  my  brother's  wife,  Sarah  Baker,  500Z.  stock 
in  the  New  4  per  cent.  Annuities,  for  ever,  and  the  remainder  to 
my  two  cousins,  viz.,  John  Bead  Lichfield  and  Coventry  Lich- 
field, to  be  divided  equally  between  them;  and  I  do  ordain, 
constitute,  and  appoint  my  said  wife,  Elizabeth  Baker,  and  my 
brother-in-law,  William  Boberts,  executors  of  this  my  last  wiU  and 
testament." 
[  4^9  ]  The  testator  died  in  1824,  and  Boberts  alone  proved  the  will. 

The  testator,  at  his  death,  was  possessed  of  9,000Z.  Consols,  8,000/. 
Beduced  Annuities,  1,500/.  8^  per  cent.  Beduced  Annuities,  1,500/. 
New  8J  per  cent.  Annuities,  and  80/.  Long  Annuities. 

Boberts  died  in  1882;  and  thereupon  Mrs.  Baker,  the  widow, 
proved  the  will. 

In  June,  1887,  John  Bead  Lichfield  and  Coventry  Lichfield,  who 
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had  been  made  aware  that  part  of  the  estate  consisted  of  Long  Lichfibld 
Ajinuities,  filed  this  bill  for  an  account  of  the  estate  of  the  testator,  bakkb. 
and  that  the  clear  residue  might  be  ascertained,  but  it  contained  no 
allegation  or  prayer  in  respect  of  the  Long  Annuities.  The  defen- 
dant, Mrs.  Elizabeth  Baker,  put  in  her  answer,  and  again  stated, 
that  part  of  the  residuary  estate  consisted  of  Long  Annuities.  The 
plaintiffs  amended  their  bill,  but  made  no  addition  in  respect  of 
the  Long  Annuities,  and  in  March,  1838,  the  common  decree  was 
obtained  to  take  the  accounts  and  ascertain  the  residue. 

The  plaintiffs  insisted  before  the  Master,  that  the  widow  was  not 
entitled  to  enjoy  the  Long  Annuities  in  specie,  and  that  they  ought 
to  have  been  converted  into  Consols,  the  income  of  which  alone 
ought  to  have  been  paid  to  the  tenant  for  life.  The  Master  con- 
sidered that  he  had  no  authority  to  enter  into  the  question,  but 
he  stated  the  point  in  his  report. 

When  the  cause  came  on  for  further  directions.  Lord  Lanodale 
decided,  that  the  widow  was  not  entitled  to  enjoy  the  Long  Annuities 
in  specie,  but  he  *refused  to  charge  the  widow  for  her  receipts  of  the      I  •*60  ] 
Long  Annuities  prior  to  that  time  (i). 

The  widow  appealed  from  this  decision,  insisting,  that  the  Long 
Annuities  ought  not  to  be  converted. 

The  plaintiffs  also  appealed,  insisting,  by  the  petition  of  appeal, 
that  the  decree  ought  to  have  directed  the  repayment  or  recouping  to 
the  petitioners  of  the  excess  of  income  paid  to  the  widow,  and  that  the 
part  overpaid  by  Boberts  (the  executor)  ought  to  be  repaid  by  his 
executors,  or  by  Elizabeth  Baker,  and  that  the  part  received  by 
Elizabeth  Baker  after  Boberts's  decease  ought  to  be  paid  by  her. 

Mr.  Bethell  and  Mr.  Elderton,  for  the  widow,  on  the  first 
point,  relied  on  the  four  cases  stated  in  the  judgment  (2),  [and  on 
Howe  V.  The  Earl  of  Dartmouth  {di)^  MiUs  v.  Mi7Z«(4),  and  other 
cases];  and  on  the  second,  upon  the  acquiescence,  and  that  the 
point  had  not  been  raised  by  the  pleadings. 

Mr,  James  Wigram  and  Mr,  Rogers  for  the  plaintiffs. 

Mr.  Beavan  for  Isabella  Lichfield  Baker. 

Mr,  Richards  for  the  executors  of  Boberts. 

Thb  Lord  Chancellor: 

The  distinctions  in  these  cases  are  very  fine ;  and  it  is  important, 

(1)  50  B.  E.  265  (2  Beav.  481).  (3)  6  R  E.  96  (7  Ves.  137  a). 

(2)  See  next  page.  (4)  40  E.  E.  176  (7  Sim.  501). 
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LioRFiBLD    if  possible,  to  lay  down  some  principle^  *in  order  that  the  profession 
Bakibr.       ™^y  kiiow  on  what  view  to  act. 

[  •4oi  ]  Four  cases  have  been  relied   on,  namely,   Alcock  v.   Sloper  (i), 

Collins  V.  CoUins  (2),  Bethune  v.  Kennedy  (3),  and  Pickering  v. 
Picketing  (4).  I  have  looked  at  them  all,  and  find  in  every  one 
some  peculiarity  which  led  to  those  decisions,  and  which  are  not 
to  be  found  in  this  case. 

In  Alcock  V.  Sloper  the  testator  gave  the  residue  of  his  real  and 
personal  estate  to  his  executors,  in  trust  for  his  wife  for  life,  and 
after  her  decease  to  sell  the  leaseholds;  and  he  directed  an 
auctioneer  should  be  employed  "  to  convert  the  whole  of  his  estate 
and  effects  into  money,  and  to  distribute  the  same"  in  manner 
stated.  There,  the  property  was  not  to  be  sold  until  after  the 
expiration  of  the  life  estate.  It  would,  therefore,  have  to  remain 
in  specie  till  after  the  death  of  the  widow,  who,  in  the  meanwhile, 
would  be  entitled  to  enjoy  it  in  specie. 

In  Collins  v.  Collins^  the  testator  gave  his  wife  all  his  property 
^*  in  every  shape,  and  without  reserve,  and  in  whatever  manner  it 
was  situated,  for  her  natural  life  ;  and  at  her  death  the  property  so 
left,'*  to  other  persons.  It  is  not  possible  to  show  more  distinctly 
that  the  wife  was  to  enjoy  the  property  in  the  shape  in  which  it 
then  was. 

In  Bethune  v.  Kennedy,   there  was  a  gift  of  all  the  testatrix 
[  '^^2  ]      possessed  in  the  funds,  or  leasehold  estates,  to  *her  sisters  for  life. 
That,  therefore,  was  the  case  of  a  specific  gift  of  property  in  the 
fimds,  and  not  of  a  life  interest  in  a  residue. 

In  Pickering  v.  Pickering,  the  gift  was  of  "  all  the  interest,  rents, 
dividends,  annual  produce  and  profits,  use  and  enjoyment,  of  all 
my  estates  and  effects,**  to  his  wife  for  life,  with  a  gift  over,  after 
her  death,  of  all  the  rest  and  residue.  She  was  not  tenant  for  life 
of  a  residue,  but  of  all  his  estates  and  effects,  real  and  personal, 
and  she  was  to  enjoy  for  life  all  the  interest,  rents,  dividends, 
annual  produce  and  profits;  and  after  her  death,  then  comes  for 
the  first  time  the  use-  of  the  word  '*  residue."  If  that  case  was 
rightly  decided,  it  is  not  to  the  present  purpose. 

In  this  present  will,  there  are  three  specific  gifts  of  stock,  and 
others  which  are  not  specific,  being  of  so  much  stock,  and  then 
comes  the  residue  clause :  ''AH  the  rest,  residue,  and  remainder 
of  my  estate,  whatsoever  and  wheresoever  it  may  be,  whether  real 

(1)  39  B.  R  334  (2  My.  &  K  699).     (3)  43  B.  R  163  (1  My.  &  Cr.  114). 

(2)  39  B.  B.  337  (2  My.  &  K.  703).     (4)  48  B.  B.  104  (4  My.  &  Cr.  289). 
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or  personal,"  &c.,  I  give  "  the  whole  to  my  wife,  Elizabeth  Baker, 
to  and  for  her  own  use  and  benefit,  during  her  hfe,  and  after  her 
decease  I  give  it  as  follows :  to  my  brother,  the  Bev.  Bobert  Baker, 
2,000Z.  stock  in  the  8  per  cent.  Eeduced  Annuities,"  &c.  Now  the 
antecedent  to  "  it "  is  the  rest,  residue,  and  remainder.  Therefore, 
to  all  intents  and  purposes,  she  is  tenant  for  life  of  a  residue,  and 
not  of  the  property  remaining  in  the  same  state  as  at  the  testator's 
death.  The  subsequent  legacies  are  not  specific  gif^s  of  stock,  but 
are  general  gifts  of  legacies  of  8  per  Cents.  The  effect  is  that  there 
is  a  residuary  gift  to  the  widow  for  life,  and  after  the  death  of  the 
tenant  for  life  general  legacies  of  stock  are  given,  and  the  residue 
is  given  over  to  certain  other  persons. 

I  must  dismiss  the  appeal  of  Ehzabeth  Baker  with  costs. 

As  to  the  payments  to  the  widow  prior  to  the  death  of  Eoberts, 
it  appears  that  no  case  is  made  upon  the  record  against  Boberts*s 
executors,  and  the  Master's  report  finds  that  nothing  is  due  from 
them.  I  therefore  cannot  charge  them,  nor  can  I  charge  the 
widow,  for  I  consider  that  l)y  a  common  bill  to  administer  an 
estate,  a  legatee  cannot  be  made  to  refund  over-payments  voluntarily 
made  by  an  executor. 

But  as  to  the  subsequent  payments,  I  am  of  opinion  that  when 
the  widow  proved  the  will,  she  became  fixed  and  chargeable  with 
the  receipt  of  the  Long  Annuities,  and,  being  unable  to  discharge 
herself,  she  must  be  therefore  held  responsible  from  that  time  ; 
for  such  a  purpose  I  think  the  bill  was  properly  framed. 


LiCHFIKLD 

Bakiek. 
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FEW  V.  GUPPY. 
GUPPT  V.  FEW  (I). 

(13  Beav.  457—477.) 

Where  a  defendant  has  in  his  possession  documents  belonging  to  his 
dient  or  cestui  que  trust,  a  production  will  not  be  ordered  in  their  absence 
(per  Sir  L.  Shadwell).  But  where  an  action  at  law  is  brought  by  a 
trustee  by  the  direction  and  for  the  benefit  of  the  cestui  que  trust,  the 
trustee  is  bound  to  produce  all  the  documents  to  the  same  extent  as  if  he  had 
not  only  the  legal  but  also  the  beneficial  interest.    (Per  Lord  LYTiOHXTRST.) 

A  defendant  filled  the  character  of  solicitor  only,  and  afterwards  the 
double  character  of  trustee  and  solicitor  for  others :  Held,  that  he  was 
bound  to  produce  all  the  documents  and  communications  between  him  and 
his  client,  except  those  which  had  taken  place  pending  the  litigation.  (Per 
Lord  Ltkdhubst.) 

A  bill  of  discovery  insisted  on  the  invalidity  of  a  patent,  on  the  ground 

(1)  A  note  in  the  original  report  states  that  this  case,  though  unreported,  was 

often  referred  to.  It  does  not  appear  from  what  source  Beavan's  report  was  derived. 

84—2 


1830. 
Nov.  10. 

1834. 
Aug,  6. 

Shadwell, 
V.-C. 

1835. 

Jan.  24. 

March  18. 

LTNDHURST, 
L.C. 

1836. 
July  6. 
Aug.i^ 

[467] 


582  1880.     CH.     18  BEAV.  457—459.  [r.r. 

Few  that  it  had  been  assigned  to  more  than  five  persons,  and  prayed  a  produc- 

V*  tion  of  the  documents,  &c.,  ''rehiting  to  the  matters  aforesaid:"  Held, 

GUPPT.  ^^^  ^jj^  defendants  were  bound  to  produce  those  documents  only  which 

related  to  that  point,  and  were  entitled  to  seal  up  such  parts  as  related  to 

other  matters.    (Per  Lord  LYia>HnRST.) 

Three  patents  for  refining  sugar  were  granted  to  Mr.  Howard, 
which  were,  on  the  16th  of  September,  1816,  assigned  to  the 
[  *458  ]  plaintiff  Mr.  Few  (a  solicitor)  *on  certain  trusts.  The  first  bill 
was  filed  by  Few,  and  his  cestuis  que  trust,  complaining  of  the 
infringement  of  the  patents  by  the  defendants  Messrs.  Guppy,  and 
seeking  an  account  of  the  profits  made  by  the  use  of  the  patent. 

The  defendants,  by  their  answer,  alleged,  that  the  patents  were 
void,  in  consequence  of  the  insufficiency  of  the  specification ;  and 
also  that  they  had  become  void  by  having  been  assigned  to  more 
than  five  persons,  contrary  to  the  usual  condition  contained  in 
patents  restricting  such  assignment  to  more  than  five  persons,  and 
"  on  various  other  grounds,'*  which  were  not  specified.  No  evidence 
was  entered  into  on  either  side :  but  the  cause  came  on  for  hefiiring 
on  the  10th  of  November,  1880,  upon  certain  admissions,  when  the 
Master  of  the  Bolls  (Sir  John  Leach)  ordered,  that  the  bill  should 
be  retained  for  three  years,  with  liberty  for  the  plaintiff  Few  to 
bring  an  action  at  law,  touching  the  matters  in  question.  The 
defendants  were  to  admit  that  Few  was  the  assignee  of  the  patents, 
and  that  they,  the  defendants,  had  used  the  processes  described 
in  the  patents,  and  Few  was  to  produce  at  the  trial  the  several 
deeds  mentioned  in  the  pleadings,  and  admit  their  execution.  And 
in  default  of  proceedings,  the  bill  was  to  be  dismissed  with  coets ; 
but  if  the  plaintiff  should  proceed,  further  directions  were  reserved. 

Accordingly  in  Easter  Term,  1881,  Few  alone  commenced  his 
action  at  law  against  Messrs.  Guppy,  who,  in  August,  1881,  filed 
their  bill  of  discovery  against  Few  alone  in  aid  of  their  defence 
at  law.  The  bill  in  effect  insisted,  that  the  patents  had  become 
void  by  assignments  and  licenses  to  more  than  five  persons :  it 
[  *459  ]  charged  that  the  defendant  had  in  his  possession  books  *and  papers 
''  relating  to  the  matters  thereinbefore  mentioned,"  and  that  if 
produced,  it  would  appear,  that  the  grants  of  licenses  were  a  breach 
of  the  provisions  in  the  patents,  and  that  they  had  become  void ; 
and  it  prayed  a  discovery  and  production  of  all  documents  "  relating 
to  the  matters  thereinbefore  mentioned." 

The  defendant,  by  his  answer,  admitted  the  possession  of  certain 
assignments  and  licenses  of  the  patents,  and,  by  his  third  answer, 
he  admitted  the  possession  of  divers  documents  relating  to  the 
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matters,  and  on  which  the  question  arose.   They  may  be  conveniently        fevit 
classified  as  follows  : —  Guppt. 

First.  Letters  received  and  letters  written  by  the  defendant 
and  his  co-partners  (Messrs.  Few  and  Hamilton),  in  the  course  of 
their  business  as  solicitors  for  Mr.  Howard,  before  the  defendant 
Few  became  interested  in  the  matters  in  the  bill* mentioned;  that 
is,  prior  to  the  16th  of  September,  1816. 

Secondly.  Letters  received  and  letters  written  by  the  defendant 
and  his  partner  subsequent  to  the  16th  of  September,  1816,  and 
part  of  which  were  written  subsequent  to  the  commencement  of  the 
original  suit. 

Thirdly.  Papers  relating  to  the  preparing  and  arrangement  of 
the  brief,  case,  and  proofs  in  the  action  at  law. 

Fourthly.  Diaries,  books,  &c.,  of  the  defendant's  house  of  business, 
containing  entries  relating  to  the  matters  from  which  their 
bills  of  costs  were  prepared.  Some  were  previous  to  September, 
1B16,  and  some  during  the  two  above-mentioned  subsequent  periods 
respectively. 

Fifthly.  Cases  and  opinions  of  counsel,  some  of  which  came  to       [  460  ] 
the  possession  of  the  defendant  and  his  co-partner  as  solicitor  to 
Mr.  Howard. 

A  motion  was  now  made  before  the  Vice- Chancellor  of  England         ^^^*' 
(Sir  L.  Shadwell),  that  the  defendant  might  produce  the  different        — '-  ' 
documents  mentioned  in  the  schedule  to  his  answer. 

Mr.  Knight,  Air.  Treshve,  and  Mr.  Girdlestone  in  support  of 
the  motion. 

Sir  E.  B.  Sugden  and  Mr.  Bellasis,  contra,  contended  that  no 
bill  of  discovery  ought  to  have  been  filed  without  leave  of  the 
Court,  and  that  it  was  not  too  late  to  make  the  objection. 

That  the  only  point  raised  by  the  bill  of  discovery  was  the 
forfeiture,  and  that  the  plaintiffs  were  not  entitled  to  a  discovery 
of  matters  to  prove  a  forfeiture.  That  the  plaintiffs  were  not 
entitled  to  the  production  of  the  documents  in  the  absence  of  the 
cestuis  que  trust,  or  to  the  production  of  those  which  came  into  the 
hands  of  Messrs.  Few  and  Hamilton  previous  to  the  16th  of 
September,  1816,  as  solicitors  of  Mr.  Howard. 

The  Vice-Chancellor  (Sib  L.  Shadwell),  after  stating  the  cir- 
cumstances of  the  case,  said  : 

The  last  answer  has  set  forth  a  schedule  of  a  variety  of  documents. 
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Few  and  the  question  which  arises  is,  whether  Mr.  Few  is  bound  to 
GuppT.  produce  the  documents  which  came  into  his  hands  prior  to  the 
16th  of  September,  1816,  when  he  became  a  trustee,  or  the  documents 
which  he  afterwards  had  in  his  hands  in  trust  for  other  persons. 
It  appears  to  me,  that  this  case  does  show  very  strongly  the 
[  •lei  ]  necessity  of  applying  to  the  Court  before  *filing  any  such  bill  of 
discovery ;  for  it  seems  to  me,  that  if  an  application  had  been  made 
to  the  Master  of  the  Bolls  at  the  hearing  of  the  cause,  who  was  in 
possession  of  all  the  circumstances  of  the  case,  and  had  before 
him,  not  only  Mr.  Few,  but  the  cestuis  que  trust  who  were 
co-plaintiffs  in  the  subsisting  suit,  he  would  then  have  heard  their 
objections  to  produce  the  documents  required.  The  Master  of 
THE  Bolls  might  perhaps  have  thought,  that  the  documents  ought 
to  be  produced  by  Mr.  Few,  but  then  the  cestuis  que  trust  might 
say,  that  they  were  theirs,  and  might  show  that  they  were  discon- 
nected with  the  action.  The  Master  of  the  Bolls  might  have 
ordered  the  documents  to  be- produced,  but  he  would  first  consider, 
in  the  presence  of  all  proper  parties,  whether,  looking  to  all  the 
circumstances  of  the  case,  they  ought  to  be  produced.  But  here, 
parties,  without  the  leave  of  the  Court,  filed  a  bill  to  obtain 
against  persons  not  now  present  a  more  extended  right  than  they 
obtained  against  the  same  parties  at  the  hearing ;  and  they  insist, 
without  regard  to  what  the  cestuis  que  trust  might  say,  that  the 
documents  shall  be  produced.  I  cannot  think  that  this  is  a  right 
course  of  proceeding. 

Then  it  is  said,  that  this  is  to  be  considered  as  an  action  brought 
in  a  common  case,  because  the  Court  only  gave  liberty  to  bring  the 
action ;  it  appears,  however,  to  me,  that  if  the  matter  be  considered 
in  that  point  of  view,  and  the  party  brings  an  action  by  virtue  of 
that  liberty,  still  it  by  no  means  follows,  that  the  defendant  at  law 
has  a  right  to  file  a  bill  of  discovery,  and  make  the  plaintiff  produce 
not  only  all  his  own  documents,  but  those  belonging  to  other  persons, 
and  this  the  more  especially  where  such  plaintiff  is  a  solicitor.  I 
apprehend  that  the  rule  is  this :  If  it  appear  by  the  answer  of  a  party, 
[  ^462  ]  that  he  has  documents  in  *his  possession  which  refer  to  the  subject 
of  the  action,  but  which  he  holds  as  the  solicitor  or  as  a  trustee  for 
other  persons,  it  would  not  be  right  or  possible  for  a  party  to  obtain 
their  production  in  the  absence  of  the  parties  really  interested  (i). 

(1)  See  Lambert  v.  Bogers,  16  R  R.  114);  Hercy  v.  Ferrers,  55  E.  B.  25 

204  (-2  Mer.  489) ;   Taylor  v.  Rtuidell,  (4  Beav.  97) ;  Richardson  v.  Hastings, 

64  R.  R.  227  (Cr.  &  Ph.  104)  ;  Murray  64  R.  R.  99  (7  Beav.  354). 
V.    Walter,  54   R.   R.   232  (Cr.  &  Ph. 


vol*.  Lxxxvin.]    1884-85.     CH.     13  BEAV.  462—470. 


585 


He  might  amend  his  bill  and  charge  that  the  action  was  brought  by 
the  plaintiff  merely  as  trustee  for  the  owner  of  the  documents,  and 
the  cestuis  que  trust  might  then  meet  such  a  case  by  his  answer, 
and  he  would  then  be  heard  in  support  of  any  objections  he  might 
urge  against  the  production  of  the  documents. 

Consequently,  whether  I  consider  this  action  as  connected  or  as 
disconnected  with  a  cause,  I  think  it  is  not  free  from  that  objection. 
I  therefore  confess  that  it  appears  to  me,  at  present,  that  all  those 
documents  in  which  other  persons  may  be  interested,  either  as 
clients  or  as  the  cestuis  que  trust  of  Mr.  Few,  ought  not  to  be 
produced.  This  extends  to  a  great  number,  and  Schedule  A.,  part 
of  Schedule  B.,  and  I  should  think  the  whole  of  Schedule  C,  would 
be  protected. 

My  opinion  is,  that  no  documents  should  be  produced  which 
belong  to  the  clients  of  Mr.  Few  or  to  persons  for  whom  he  is  a 
trustee,  and  further,  that  no  documents  should  be  produced  which 
relate  to  the  action  at  law. 


Frw 

QUPPY. 


Messrs.  Guppy  appealed  to  the  Lord  Chancellor  from  the 
decision  of  the  Vice-Chancellor  on  the  order  for  the  production  of 
documents,  and  they  intituled  the  notice  of  motion  in  both  suits. 

Mr.  Knight,  Mr.  Jacob,  and  Mr.  Girdlestone  in  support  of  the 
appeal. 

Sir  W.  Home,  Mr.  Wigram,  and  Mr.  BeUasis,  contra. 

The  Lord  Chancellor  (Lord  Lyndhurst)  : 

This  was  a  bill  filed  by  the  plaintiffs  complaining  of  the  infringe- 
ment of  certain  patents.  The  defendants,  in  their  answer,  stated, 
that  the  patents  were  invalid ;  first,  on  the  ground  of  the  defect  in 
the  specification ;  secondly,  *on  the  ground  of  an  infringement  of 
the  condition,  by  which  it  is  provided,  that  the  interest  in  the 
patent  shall  not  be  disposed  of  to  more  than  five  persons,  and 
which  objection  referred  to  certain  assignments  and  licences ;  and, 
thirdly,  on  **  various  other  grounds  "  which  were  not  specified. 

The  cause  was  set  down  for  hearing  upon  bill  and  answer,  no 
evidence  having  been  gone  into.  From  that  circumstance  and 
from  what  passed  at  the  hearing  before  the  Master  of  the  Bolls,  it 
is  quite  obvious,  that  the  parties  intended  and  had  made  up  their 
minds  to  this  course  of  proceeding  :  that  nothing  further  could  be 
done  in  the  suit  until  the  title  of  the  plaintiffs  had  been  established 


[469] 


1835. 
March  18. 


[  '470  ] 
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Fbw  by  a  trial  at  law.  Accordingly,  it  was  ordered,  that  the  bill  should 
QuppT.  ^  retained  for  three  years,  in  order  that  the  plaintiffs  might  be  at 
liberty  to  establish  their  right  to  the  patents  by  a  trial  at  law ;  and 
it  was  a  part  of  the  order,  that  certain  admissions  should  be  made 
with  respect  to  points  which  were  not  at  all  in  controversy,  solely 
with  a  view  and  for  the  purpose  of  preventing  unnecessary  trouble 
and  expense.  This  was  the  state  of  things  at  the  hearing  of  the 
cause  and  upon  the  pronouncing  of  the  decree. 

An  action  was  accordingly  brought,  not  in  the  name  of  all  the 
plaintiffs,  for  that,  by  rules  of  law,  was  impossible,  but  in  the  name 
of  Mr.  Few  alone,  who  was  a  trustee  for  the  other  plaintiffs.  That 
action,  therefore,  must  be  considered  as  an  action  brought  by 
Mr.  Few,  with  the  consent  and  concurrence  of  the  parties  bene- 
ficially interested,  and  for  their  benefit.  This  is  the  state  of 
circumstances  with  respect  to  the  action. 

The  defendants  in  the  action  filed  a  bill  of  discovery.  A  question 
[  •471  ]  might  have  arisen,  if  it  had  been  *agitated  at  the  proper  time,  as  to 
whether,  under  the  circumstances,  a  bill  of  discovery  might  or  not 
have  been  filed  without  the  leave  of  the  Court ;  but  it  is  unneces- 
sary to  decide  that  question,  because  Mr.  Few  answered  that  bill  of 
discovery,  and  in  his  answer  specified  certain  documents,  which  are 
in  his  possession,  relating  to  the  matters  in  contest  in  the  cause ; 
and  the  question  is,  whether  the  Court  will  order  him  to  produce 
those  documents  or  any  of  them. 

Now  it  appears  to  me,  that  the  parties  stand  precisely  in  the 
same  situation  as  if  no  suit  had  been  pending  in  this  Court.  The 
plaintiffs  were  at  liberty  to  bring  an  action,  and  they  have  brought 
it  in  the  name  of  the  trustee.  I  do  not  consider  that  that  part  of 
the  order  which  directs  certain  admissions  to  be  made  at  all  affects 
the  case :  they  related  to  points  not  at  all  in  controversy  or  dispute, 
and  solely  for  the  purpose  of  preventing  unnecessary  expense. 
The  action  has  been  brought  by  Mr.  Few,  for  the  benefit  and  with 
the  concurrence  of  the  parties  beneficially  interested,  and  it  there- 
fore appears  to  me  that  the  situation  of  things,  as  I  have  already 
stated,  is  precisely  the  same  as  if  no  suit  had  been  depending  in 
this  Court. 

Supposing  no  suit  had  been  depending  in  this  Court,  what  would 
have  been  the  course  of  proceeding  ?  An  action  is  brought  by  the 
trustee,  by  the  direction  of  the  parties  beneficially  interested  and 
for  their  benefit,  but  necessarily  in  the  name  of  the  party  having 
the  legal  right ;  a  bill  of  discovery  is  filed  by  the  defendants  at  law, 
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which  must  be  filed  only  against  the  plaintiff  in  the  action.  Under  few 
such  circumstances,  what  would  *be  the  course  of  proceeding  ?  I  guppy. 
apprehend  that  the  trustee  would  be  bound  to  produce  everything  [  *472  ] 
in  his  possession  or  power,  to  the  same  extent  as  if  he  not  only 
had  the  legal,  but  the  beneficial  interest.  He  is  bound  therefore  to 
produce  every  thing  which  he  has  in  his  possession  and  power  in 
his  character  of  trustee,  subject  always  to  particular  exceptions.  I 
think,  therefore,  under  these  circumstances,  he  is  bound  to  produce, 
and  the  Court  will  order  him  to  produce,  for  inspection  the  substance 
of  those  documents  referred  to  in  the  answer,  and  it  therefore 
comes  solely  to  the  question  as  to  the  particular  documents  which 
the  Court  will  order  him  to  produce.  The  Court  will  not,  of 
course,  order  him  to  produce  any  of  those  letters  or  documents 
relating  to  or  written  preparatory  to  the  trial,  or  with  a  view  either 
to  the  action  or  the  suit ;  but,  subject  to  the  exception  which  I 
have  stated,  I  think  he  is  bound  to  produce  those  documents  which 
he  has  in  his  possession  either  as  solicitor  or  attorney,  he  being 
also  trustee. 

Another  question,  as  it  appears  to  me,  will  arise,  as  to  which  of 
the  documents  in  the  schedule  he  is  to  produce,  having  regard  to 
the  allegations  in  the  bill  of  discovery.  On  reading  the  bill  of 
discovery  I  do  not  find  that  any  thing  is  interrogated  to  except  the 
particular  points  raised  by  it,  and  which  only  relate  to  the  assign- 
ments of  the  licences,  and  which  are  alleged  to  be  breaches  of  the 
condition  under  which  the  patent  was  granted.  I  am  therefore  of 
opinion  that  he  is  bound  to  produce  all  the  documents  relating  to 
those  licences  and  assignments,  and  he  must  produce  any  of  the 
documents  that  relate  partially  to  those  matters,  so  far  only  as 
relates  to  those  matters  and  not  further :  the  rest,  if  he  thinks  it  is 
necessary,  may  be  sealed  up  in  the  ordinary  way.  It  is  difficult 
for  me  *to  point  out  the  particular  documents ;  but  I  am  of  opinion,  [  *^73  ] 
that  Mr.  Few  is  bound  to  produce  every  document  contained  in 
the  schedule,  which  in  any  manner  relates  to  any  of  the  licences  or 
assignments  referred  to  in  the  bill  of  discovery.  I  do  not  find 
there  is  any  other  point  raised  by  the  bill  of  discovery,  with  refer- 
ence to  which  the  inspection  of  the  documents  is  prayed.  I  think, 
therefore,  to  that  extent  only,  Mr.  Few  is  bound  to  produce  the 
documents. 

An  objection  in  point  of  form  was  raised,  namely,  that  the 
notice  was  intituled  not  only  in  the  suit  of  Guppy  v.  Few^  but  also 
in  the  original  suit  of  Few  v.  Guppy,    According  to  my  impression. 
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Few  it  would  have  been  more  correct  to  have  intituled  it  in  the  suit  for 
GuppT.  the  discovery  only;  but  I  don't  think  that  the  objection  can 
prevail,  for  I  should  allow  the  notice  of  motion  to  be  amended,  so 
as  to  accommodate  it  to  my  view  of  the  form  which  the  case  ought 
to  have  assumed.  It  seems,  therefore,  unnecessary  to  go  into  that 
view  of  the  case. 

I  feel  that  my  opinion  is  directly  at  variance  with  that  of  the 
Yice-Chancbllob  ;  still,  that  is  the  result  of  my  opinion,  after 
carefully  looking  through  the  papers  and  forming  the  best  judgment 
I  can.  The  principle  on  which  I  decide  is  this :  the  party  has 
liberty  to  bring  an  action,  and  having  brought  it,  the  defendant 
files  a  bill  of  discovery,  and  no  objection  having  been  made  to  it,  in 
the  first  instance,  I  consider  that  the  parties  are  placed,  with 
respect  to  the  discovery,  in  precisely  the  same  situation  as  thej 
would  have  stood,  if  the  original  suit  in  this  Court  had  not  been 
depending. 
[  '^74  ]  The  words  "  The  matters  before  mentioned  "  appear  *to  me  to 

be  confined  to  the  charges  in  the  bill  of  discovery.  I  have  looked 
through  it  carefully,  and  I  do  not  find  any  thing  insisted  on,  except 
the  breach  of  the  proviso  by  the  assignment  and  the  licences.*' 
The  words  "matters  before  mentioned"  in  the  prayer,  therefore, 
refer  to  those  matters.  It  is  true,  that  the  bill  does  refer  to  the 
proceedings  in  the  original  suit ;  but  I  think  it  would  be  giving  too 
wide  a  construction  to  the  expressions,  to  apply  them  to  any  thing, 
except  those  matters  which  are  mentioned  as  objects  of  discovery  in 
the  bill  of  discovery. 

Sir  William  Harne  : 

The  order  for  the  production  of  papers  does  not  extend  to  the 
bills  of  costs  and  cases  laid  before  counsel. 

The  Lord  Chancellob  : 

All  objects  of  that  kind,  cases  &c.,  with  a  view  to  the  suit,  of 
course  are  excluded.  I  do  not  think  bills  of  costs  are  excluded,  for 
Mr.  Few  stands  in  the  double  situation  of  trustee  and  solicitor. 
Suppose  he  had  the  legal  and  beneficial  interest  and  those  bills  of 
costs  had  been  handed  over  to  him,  they  would  be  documents  in  his 
possession  relating  to  the  matters. 

Sir  W.  Home : 
Mr.  Few  was  not  a  trustee  and  solicitor  during  the  whole  time : 
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during  a  part  of  the  time  he  was   solicitor,  before  he  became        Few 
tms  i5ee  •  q  u  ppy , 

The  Lord  Chancellor  : 

I  have  considered  that  also.  Suppose  he  had  the  legal  and 
beneficial  interest,  and  those  documents  were  in  his  possession,  it 
woold  not  signify  when  his  interest  arose:  he  would  be  equally 
bound  to  produce  them.  I  consider  the  cestuis  que  trust  so 
identified  with  the  trustee  in  a  case  of  this  kind,  *where  the  action  ^  *^^^  -' 
is  necessarily  brought  in  the  name  of  the  trustee,  that  the  acts  of 
the  one  are  the  acts  of  the  other. 


The  copper  MINING  COMPANY  v.  BEACH  (1).  i823. 

^   ^  Feb.  10. 

(13  Beav.  478—482.)  March  18. 

A.  granted  a  lease  and  covenanted  that  he  would  always,  at  any  time   «.    j   r  „ .  qj- 
wben  requested  by  the  lessees,  &c,,  demise  the  premises  for  the  further  V.-C. 

term  of  thirty-one  years,  in  which  new  lease  were  to  be  contained  the  same         f  478  1 
'  rents,  covenants,  articles,  clauses,  provisoes,  and  agreements:  Held,  that 
this  amounted  to  a  covenant  for  perpetual  renewal. 

A  testator  covenanted  for  a  perpetual  renewal  of  a  lease  :  Held,  that  the 
proper  form  of  lease  to  be  granted  by  trustees  was  a  demise  for  the  new 
term,  reciting  the  original  covenant  by  the  testator. 

Ik  1757,  a  lease  was  granted  of  some  mining  property  for  thirty- 
one  years,  with  a  covenant  for  renewal  in  the  form  after  stated ; 
and  renewed  leases  were,  in  1774  and  1788,  granted,  containing 
similar  covenants  for  renewal.  The  last-mentioned  lease  was  made 
between  Mr.  Talbot,  of  the  one  part,  and  the  Copper  Mining  Com- 
pany, of  the  other  part,  and  thereby  the  property  was  leased  for 
thirty-one  years.  This  lease  contained  the  following  covenant  for 
renewal:  "That  he,  the  said  Thomas  M.  Talbot,  his  heirs  and 
assigns,  in  consideration  of  the  sum  of  400Z.  paid  by  the  said 
Governor  and  Company,  would,  at  the  costs  of  the  said  Governor 
and  Company,  always  at  any  time,  when  and  as  often  as  the  said 
Governor  and  Company,  their  successors  or  assigns,  should  and 
would  request  the  same,  by  indenture  under  his  or  their  hands  and 
seal,  lease,  demise,  set,  and  to  farm,  let,  unto  the  said  Governor 
and  Company,  and  their  successors  or  assigns,  respectively,  all  and 
singular  the  premises  therein-before  demised,  together  with  all  the 

(1)  This  case,  which  has  frequently  Humphry,  with  the  assistance  of  the 

been  referred  to  by  conveyancers  in  late  Mr.  Hodgson,  who  stated,    *'he 

urg^oment,    was    prepared    from    the  could  vouch  for  the  report  as  perfectly 

papers  lent  [to  the  reporter]  by  Master  accurate." 
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Company 

r. 

Beach. 

[  '479  ] 


Thr  Copper  liberties,  privileges,  powers,  and  authorities,  in  as  full,  large  and 
ample  manner  as  the  same  were  therein-before  granted,  to  com- 
mence at  the  feast  of  the  Annunciation  of  our  Blessed  Virgin 
*Mary,  or  St.  Michael  the  Archangel,  whichever  should  happen  to 
be  next  preceding  the  execution  of  such  new  lease,  for  the  further 
term  of  thirty-one  years,  from  thence  next  ensuing,  and  fully  to  be 
complete  and  ended ;  in  which  said  new  lease  or  leases  were  to  be 
contained  and  inserted  the  same  rents,  payments,  reservations, 
covenants,  articles,  clauses,  provisoes,  and  agreements,  as  were 
therein-before  mentioned  and  contained." 

Mr.  Talbot,  by  his  will,  dated  in  1810,  devised  his  real  estates, 
and  amongst  them  the  mines  in  question,  unto  the  defendants, 
M.  H.  Beach  and  W.  H.  Beach  and  John  Hunt  (since  deceased), 
and  their  heirs,  upon  certain  trusts. 

In  1819,  after  the  death  of  Mr.  Talbot,  the  draft  of  a  renewed 
lease  from  the  trustees  of  his  will  to  the  Copper  Mining  Company  was 
prepared,  and  in  this  draft,  Mr.  Poison,  the  conveyancing  coansel 
of  the  Company,  had  introduced  a  covenant  by  the  trustees,  for 
renewal,  in  the  same  form  as  the  former  covenant.  Mr.  Hodgson, 
on  behalf  of  the  trustees,  struck  out  this  covenant,  adding  a  proviso, 
that  the  acceptance  of  the  lease  without  such  covenant  should  not 
prejudice  the  lessees  in  respect  to  any  future  renewal.  Mr.  Poison 
insisted  on  having  the  covenant  for  renewal  inserted,  he  offered 
however,  to  add  a  proviso  for  cesser  of  the  covenant,  upon  the 
trustees  conveying  the  legal  fee  to  the  person  entitled  to  call  for 
it,  and  upon  that  person  giving  to  the  Company  a  similar  covenant. 

This  being  objected  to,  a  bill  for  specific  performance  was  filed 
on  the  21st  of  June,  1821,  praying  that  a  renewed  lease  might  be 
granted,  subject  to  the  same  rents,  payments,  and  reservations,  and 
containing  the  *same  grants,  covenants,  articles,  clauses,  provisoes, 
and  agreements,  as  were  reserved,  made  payable,  contained  and 
inserted  in  the  lease  of  1788,  and  particularly  a  covenant  for  renewal, 
upon  the  same  terms  and  conditions  as  the  covenant  for  renewal 
therein  contained. 

The  defendants,  the  trustees,  by  their  answer,  said,  **  that  being 
interested  as  trustees  only,  they  were  advised,  that  they  could  not 
take  upon  themselves  to  determine,  whether  the  plaintiffs  were  or 
not  entitled  to  have  a  renewed  lease  granted  to  them,  containing 
such  a  covenant  for  further  renewal  as  was  required  by  the  plain- 
tiffs, and  they  declined  to  execute  such  a  lease,  except  under  the 
direction  and  indemnity  of  the  Court." 


[  ♦480  J 
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On  the  10th  of  February,  1823,  the  cause  was  heard  by  Sir  J.  Thk  Copper 

Lbagh,  Vice-Chancellor.  Company 

f. 
Mr.  Harty  Mr.'Spence,  and  Mr.  Poison,  for  the  plaintiffs,  argued,  Bkaoh. 
that  they  were  entitled  to  have  a  covenant  for  renewal  similar  to 
that  in  the  first  lease,  without  which,  they  said,  it  would  not  be  a 
lease  containing  the  same  covenants  &c.,  as  the  former  leases. 
That  otherwise,  the  plaintiffs  might  be  deprived  of  their  right  to  a 
perpetual  renewal,  for  the  lessors  might  sell,  and  the  purchaser 
might  take  with  notice  only  of  the  lessees'  limited  interest,  as 
represented  on  the  counterpart  lease,  in  which  case,  he  would  not 
be  bound  to  renew.  That  at  all  events,  if  a  new  covenant  were  not 
given,  the  lessees'  remedy,  being  only  upon  the  original  lease  and 
covenant,  would  be  a  very  inconvenient  description,  and  might  be, 
or  at  least  in  time  might  become  liable  to  be  objected  to,  on  the 
ground  of  perpetuity,  or  as  a  stale  demand,  and  that  by  all  the 
authorities  it  appeared,  that  the  way  in  which  a  perpetual  right  of 
renewal  was  kept  *up  was,  by  the  renewal,  toties  quoties,  of  the  [  **si  ] 
original  covenant. 

Mr.  Wetherell,  Mr.  WiWraham,  and  Mr.  Hodgson,  on  the  other 
hand,  insisted,  that  the  trustees,  having  no  beneficial  interest,  were 
not  bound  to  enter  into  personal  covenants  (i)  :  that  the  only 
foundation  for  the  plaintiffs'  remedy  must  be  the  original  covenant 
contained  in  the  first  lease,  which  ran  with  the  land  and  would 
affect  all  subsequent  owners,  and  that  if  the  renewed  lease  contained 
a  recital  of  that  covenant,  it  would  bind  all  purchasers  who  would 
thereby  have  notice  of  the  lessees'  interest.  That  each  successive 
renewal  must  be  considered  as  a  tentative  act  only  towards  per- 
formance of  the  covenant,  which  being  perpetual  in  its  terms,  could 
not  be  held  to  be  satisfied  by  any  limited  number  of  compliances 
with  it,  and  that  it  was  quite  settled,  that  the  doctrine  of  perpetuity 
did  not  apply  to  such  a  case. 

The  Vicb-Chancbllor  expressed  his  opinion  to  be,  that  no  such 

covenant  as  that  claimed  by  the  plaintiffs  could  be  required  from  the 

trustees,  and  that  the  form  proposed  of  reciting  the  covenant  for 

renewal,  and  declaring  the  new  lease  to  be  granted  in  pursuance  of 

it,  was  the  proper  one ;  and  he  declared,  ''  that  according  to  the 

(1)  See  Page  v.  Broom,  62  B.  B.  13  Beauclerk  v.  Aahhurnham,  68  B.  B.  95 

(3  Beav.  36);   Worley  y.  Frampton,1i  (8  Beav.   322);    Powell  v.  Lloyd,  31 

E.  R  224  (5  Hare,  660) ;  Brooke  v.  B.  B.  598  (2  Y.  &  J.  372). 
HewiU,  8  E.  B.   377   (3  Yes.   255) 
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Thb  Copper   covenant  contained  in  the  lease  of  1788,  the  plaintiffs  were  entitled 
CoMPANT     to  a  perpetual  renewal  of  the  lease  of  the  lands,  &c.  &c.,  and  he 
Beach       referred  it  to  the  *Master  to  approve  of  a  proper  lease  according  to 
such  declaration." 


[  •482  ] 


A  dispute  arose  respecting  the  terms  of  the  decree,  and  whether 
the  Court  intended  to  declare  that  the  plaintiffs  were  entitled  to  a 
perpetual  renewal,  and  on  the  18th  of  March,  1823,  the  case  was 
mentioned  on  the  minutes,  when 

The  Vicb-Chancbllor  said,  that  he  intended  at  the  hearing 
to  declare,  that  the  plaintiffs  were  entitled  to  a  perpetual  renewal. 


The  matter  went  into  Master  Courtenay's  office,  and  on  the 
3rd  of  June,  1823,  the  plaintiffs'  counsel  consented  to  take  the  lease 
without  the  covenant  for  renewal,  and  the  lease  was  settled  accord- 
ingly. It  recited  the  previous  lease  and  the  original  covenant  for 
renewal  at  length,  and  the  decree  of  the  Coubt,  which  declared,  that 
the  plaintiffs  were  entitled  to  a  perpetual  renewal ;  and  it  contained 
covenants,  on  behalf  of  the  lessors,  for  quiet  enjoyment,  as  against 
themselves  and  any  persons  claiming  under  them.  The  Master 
made  his  report,  dated  the  18th  of  June,  1823,  approving  of  the 
lease  so  altered,  which  was  afterwards  confirmed,  and  the  lease 
was  executed. 
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•     IN    THE    QUEEN'S    BENCH. 


ELLEN    BLAKE    v.   Thb    MIDLAND    KAILWAT  i852. 

COMPANY  (1).  F.b,^2u 

(18  Q.  B.  93—112  ;  S.  C.  21  L.  J.  ft.  B.  233 ;   16  Jur.  562.)  t  ^'^  ] 

In  an  action,  under  The  Fatal  Accidents  Act,  1846  (9  &  10  Vict.  c.  93), 
by  the  wife,  husband,  parent  or  child  of  a  person  killed  by  misfeasance,  the 
jur3%  in  estimating  damages,  cannot  take  into  consideration  mental  suffering 
or  loss  of  society,  but  must  give  compensation  for  pecuniary  loss  only. 

And,  the  Judge,  in  such  a  case,  haying  left  it  in  the  option  of  the  jury  to 
give  damages  on  all  or  any  of  these  grounds,  though  intimating  his  opinion 
that  there  was  no  ascertainable  damage  on  any  ground  but  the  last,  a  new 
ti-ial  was  granted  for  misdirection. 

Decisions  of  the  Scotch  Courts  are  received  as  authority  here,  if  the  law 
on  which  they  turn  be  common  to  England  and  Scotland. 

Case.  The  declaration  stated  that,  before  and  at  the  time  of  the 
committing  of  the  grievances  after  mentioned,  and  after  the  passing 
of  an  Act  &c.  (7  &  8  Vict.  c.  xviii.,  local  and  personal,  public),  "To 
consolidate  the  North  Midland,  Midland  Counties,  and  Birmingham 
and  Derby  Junction  Bailways,"  defendants  were  the  proprietors  of 
a  certain  railway,  to  wit  the  Midland  Counties  Bailway,  and  were 
then  possessed  of  certain  engines,  trucks  and  carriages  used  on  the 
said  railway  in  carrying  and  conveying  passengers  and  goods,  and 
such  other  matters  and  things  as  might  be  offered  for  that  purpose, 
from  a  certain  place,  to  wit  Derby,  to  a  certain  other  place,  to  wit 
Sheffield,  for  hire  and  reward  to  defendants  in  that  behalf :  and 
defendants,  being  such  proprietors,  and  so  possessed  of  the  said 
engines  &c.,  as  aforesaid,  heretofore  and  after  the  passing  of  the 
said  Act  &c.,  and  before  and  at  the  time  of  the  committing  of  the 
grievances  next  mentioned,  and  in  the  lifetime  of  John  Blake  (the 
intestate),  to  wit  on  19th  May,  a.d.  1851,  received  him  the  said 
J.  B.  into  one  of  the  said  carriages  on  the  said  railways  as  a 
passenger,  to  be  carried  and  conveyed  thereon  by  defendants  as 
such  passenger  on  a  certain  journey,  to  wit  from  Birmingham 
aforesaid  to  Sheffield  aforesaid,  for  reward  to  defendants  in  that 
behalf ;  and  by  reason  thereof  it  became  the  duty  of  ^defendants  to  [  ^^^  ] 
use  due  and  proper  care  and  skill  in  and  about  the  conducting, 
carrying  and  causing  the  said  J.  B.  to  be  carried  on  his  said 
journey,  to  wit  from  &c.  to  &c.  aforesaid,  as  such  passenger  on  the 
said  railways:  Yet  defendants,  not  regarding  their  duty  in  that 

(1)  FolL  in  The  George  and  Richard  230,  42  L.  J.  Ex.  153 ;  Keiirick  v. 
(1871)  3  Ad.  &  Eoc.  480 ;  cited,  Rowley  Lawrence (\%90)  25  Q.  B.  D.  99, 105.— 
V.  L.  &  N.  W.  Ry.  (1873)  L.  B.  8  Ex.      A  0. 
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f. 

Midland 

Railway 

Company. 


[•95] 


behalf,  heretofore,  to  wit  on  the  day  and  year  aforesaid,  did  not  nor 
would  use  due  and  proper  care  and  skill  in  and  about  the  conducting, 
carrying  and  causing  the  said  J.  B.  to  be  conveyed  on  his  said 
journey,  to  wit  from  &c.  to  &c.  as  such  passenger  on  the  said 
railways,  but  then  took  so  little  care,  and  conducted  themselves  so 
negligently,  improperly  and  unskilfully  in  and  about  the  carrying 
and  conveying  the  said  J.  B.  on  his  said  journey,  and  in  conducting, 
guarding,  managing  and  directing  the  carriage  in  which  he  was 
such  passenger  as  aforesaid,  and  the  train  to  which  the  same  was 
then  attached,  and  the  engines  whereby  the  said  train  was  then 
drawn  upon  and  along  the  said  railway,  and  also  then  took  so  little 
care,  and  conducted  themselves  so  negligently,  improperly  and 
unskilfully  in  and  about  the  managing  and  directing  a  certain  other 
train,  called,  to  wit,  a  luggage  train,  of  the  defendants,  and  then 
consisting  of  divers  trucks,  to  wit  100  trucks,  and  a  certain  other 
engine  of  defendants  then  drawing  the  said  last  mentioned  train 
upon  and  along  the  said  railways,  that,  by  reason  of  such  careless- 
ness, negligence,  default  and  improper  conduct  of  defendants  in 
that  behalf,  the  said  train  called  &c.,  and  the  said  engine  so  drawing 
the  same  as  aforesaid,  then  with  great  force  and  violence  ran  and 
was  driven  into,  upon  and  against  the  said  carriage  in  which  the  said 
J.  B.  was  such  passenger  as  aforesaid,  and  into,  upon  and  against  the 
said  train  to  which  the  said  last  mentioned  carriage  was  so  attached 
as  aforesaid ;  and  the  *said  carriage  in  which  the  said  J.  B.  was  such 
passenger  as  aforesaid  then  became  and  was  wholly  crushed  and 
broken  to  pieces ;  and  he  the  said  J.  B.  was  then  also  greatly  hurt  and 
wounded,  and  was  then  thrown  and  fell  from  and  out  of  the  said  last 
mentioned  carriage  and  the  said  train  to  which  such  carriage  was 
attached  as  aforesaid,  and  was  then  cast  to  and  against  the  ground 
with  great  force  and  violence,  and  was  thereby  then  greatly  bruised, 
lacerated  and  wounded :  And  that,  by  reason  of  the  said  several  hurts, 
&c.,  so  occasioned  to  the  said  J.  B.  in  his  lifetime  as  aforesaid,  he  the 
said  J.  B.  afterwards,  and  within  twelve  calendar  months  next  before 
the  commencement  of  this  suit,  to  wit  on  20lh  May  in  the  year  last 
aforesaid,  died  :  To  the  damage  of  plaintiff,  as  such  administratrix 
as  aforesaid,  of  10,0002. :  And  therefore  the  plaintiff,  as  such  adminis- 
tratrix as  aforesaid,  and  for  the  benefit  of  herself  the  wife  of  the  said 
J.  B.,  according  to  the  form  of  the  statute  in  such  case  made  and 
provided  (i),  brings  her  suit  &c.     Profert  of  letters  of  administration. 

(1)  Stat.  9  &  10  Vict.  c.  93:    **An  Act  for  compensating  the  familiee  of 
persons  killed  by  accidents." 
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Plea,  Not  gailty.    Issue  thereon. 

The  plaintiff's  particular  of  demand  was :  **  That  this  action  is 
brought  for  and  on  her  behalf,  she  being  the  wife  of  the  said  John 
Blake  deceased,  who  was  before  and  at  the  time  of  his  death  carry- 
ing on  the  trade  and  business  of  a  merchant,  in  partnership 
with,"&c.,  ''at  Sheffield  in  the  county  of  York,  and  from  which  the 
said  J.  B.  was  deriving  an  income  of  upwards  of  5002.  per  annum  - 
and  that  she  in  and  by  such  action  seeks  to  recover  the  sum  of 
10,0002.  as  damages  of  and  from  the  defendants  by  reason  that, 
through  and  by  their  ^negligence  and  improper  conduct  in  managing 
their  railways  and  certain  carriages,"  &c.  **  on  the  evening  of  19th 
May,  1851,  near  the  Clay  Cross  Station,  a  certain  collision  took 
place,  whereby  he  the  said  J.  B.,  then  being  a  passenger  in  a  certain 
passenger  train  of  the  defendants  on  their  railways,  was  hurt  and 
wounded,  and  af  terwards,  in  consequence  of  such  hurts  and  wounds, 
in  about  one  or  two  hours,  died." 

On  the  trial,  before  Parke,  B.,  at  the  Derbyshire  Summer 
Assizes,  1851,  it  was  admitted,  on  the  opening  of  the  case,  that  a 
verdict  must  pass  against  the  defendants,  and  that  the  only  question 
was  as  to  the  amount  of  damages.  The  learned  Judge  then  said 
that,  according  to  a  rule  which  had  been  several  times  acted  upon 
by  the  Lord  Chief  Baron  at  Nisi  Prius,  and  which  in  his  own 
opinion  was  a  right  one,  the  measure  of  damages  under  the  statute 
must  be  the  pecuniary  loss,  and  that  only.  The  plaintiff's  counsel, 
in  the  course  of  the  cause,  contended  that  the  estimate  ought  not  to 
be  confined  to  the  money  damage,  but  should  include  the  suffering 
and  loss  in  other  respects :  and  evidence  was  given  of  the  terms  on 
which  the  deceased  and  his  wife  had  lived  together.  The  defen- 
dants' counsel  having  again  insisted  upon  pecuniary  loss  as  the 
only  measure  of  damages,  Parke,  B.  said :  ''  I  cannot  say  to  the 
jury  that  this  is  the  only  thing ;  I  can  only  give  them  my  notion  of 
it,  and  they  must  settle  it  themselves."  And,  in  his  summing  up, 
he  stated  to  the  jury  that,  at  common  law,  an  action  founded  on 
estimate  of  a  life  was  not  maintainable ;  that,  by  statute,  it  now 
was,  and  a  jury  might  give  such  damages  as  they  considered  to 
have  been  sustained :  that  he  thought  there  was  great  difficulty  in 
fixing  any  measure  but  that  of  pecuniary  injury :  but  *that,  if  they 
considered  the  plaintiff  entitled  to  any  compensation  for  the  bereave- 
ment she  had  sustained,  beyond  the  pecuniary  loss,  they  were  to 
make  their  estimate  accordingly. 

The  deceased  had  been  a  partner  in  a  mercantile  house,  deriving 

B.B, — VOL.  LXXXVIU.  36 


Blakb 

r. 
Midland 
Railway 
Company. 


[•96] 


[•97] 


546  1852.    Q.  B.     18  Q.  B.  97—98.  [b.b. 

blakb  an'  income  from  the  profits  of  the  trade,  as  well  as  from  some 
Midland  permanent  sources  of  revenue.  The  whole  was  calculated  at  8501. 
^mpTkt.  *  y®*^"  ^^®  learned  Judge  suggested  to  the  jury,  as  a  mode  of 
estimating  the  pecuniary  loss,  to  take  so  much  per  annum  of  that 
sum  as  a  wife  living  with  her  husband  and  maintained  according 
to  her  station  in  life  might  be  supposed  to  enjoy  ;  and,  considering 
this  as  an  annuity,  to  reckon  its  value  at  so  many  years*  purchase 
as  it  was  worth,  reference  being  had  to  the  a^es  (34  and  26)  of  the 
husband  and  wife :  then  to  deduct  from  this  gross  value  the  amount 
in  money  which  the  wife  would  become  entitled  to  by  the  death  of 
her  husband  (namely,  his  share  of  the  partnership  profits  for  a 
term  of  from  four  to  five  years,  according  to  the  deed  of  partner- 
ship, and  dower  upon  his  real  property):  and  to  award  the  balance 
(which  his  Lordship  reckoned  at  about  6,(XX)2.)  as  compensation 
under  the  statute.  It  was  objected  ihat  in  this  estimate  allowance 
was  not  made  for  certain  contingencies  which  might  have  lessened 
the  annual  amount  supposed  to  be  enjoyed  by  the  wife  during  her 
husband's  lifetime ;  and  the  learned  Judge  admitted  that  these 
ought  to  be  considered,  though  it  was  difficult  to  estimate  them ; 
and,  subject  to  these  observations,  he  left  the  case  to  the  jury,  who 
found  a  verdict  for  the  plaintiff  with  4,000^.  damages. 

[  •QS  ]  Sir  F.  Kelly,  in  the  ensuing  Term,  moved  for  a  new  *trial,  on 

*  the  grounds :  first,  that  the  damages,  if  calculated  on  pecuniary 
loss  only,  were  excessive ;  that  the  jury  had  not  been  directed  with 
sufficient  exactness  on  this  head  by  the  learned  Judge,  and  that 
deductions,  not  pointed  out  by  him,  should  have  been  taken  into 
calculation ;  and,  secondly,  that  the  Judge  should  have  expressly 
directed  them  to  take  nothing  into  consideration  in  the  assessment 
of  damages  but  pecuniary  loss ;  the  statute  not  allowing  compensa- 
tion for  any  other  loss,  or  for  mental  suffering.  A  rule  nisi  was 
granted.    In  this  vacation  (l). 

Sir  F.  Theiiger,  Mellor^  MiUer^   Serjt.,  and  Flood   showed 
cause : 

It  must  be  admitted  that  the  verdict  cannot  stand  if  the  Act, 
9  &  10  Vict.  c.  93,  gives  compensation  for  pecuniary  loss  only. 
That  statute  enacts,  by  sect.  1,  that,  whenever  the  death  of  a  person 
shall  be  caused  by  such  wrongful  act,  neglect  or  default  as  would 

(1)  February  10th.  Before  Lord  Campbell,  Ch.  J.,  Patteeon,  Coleridge  and 
Wigbtman,  JJ. 
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have  enabled  the  party  injured,  if  living,  to  recover  damages  by 
action,  the  person  who  would  have  been  liable  in  that  case  shall 
be  liable  to  an  action  for  damages  notwithstanding  the  death :  and, 
by  secfe.  2,  **  that  every  such  action  shall  be  for  the  benefit  of  the 
wife,  husband,  parent,  and  child  of  the  person  whose  death  shall 
have  been  so  caused,  and  shall  be  brought  by  and  in  the  name  of 
the  executor  or  administrator  of  the  person  deceased  ;  and  in  every 
such  action  the  jury  may  give  such  damages  as  they  may  think 
proportioned  to  the  injury  resulting  from  such  death  to  the  parties 
respectively  for  whom  and  for  whose  benefit  such  action  shall  be 
brought ;  and  the  amount  so  recovered,  after  deducting  the  costs 
not  recovered  from  the  defendant,  shall  be  divided  amongst  the 
before  *mentioned  parties  in  such  shares  as  the  jury  by  their 
verdict  shall  find  and  direct."  Under  the  former  law  there  could 
be  no  action  for  damages  if  death  ensued ;  though  a  pecuniary 
imposition  was  made  in  some  cases  by  way  of  deodand.  That, 
however,  was  abolished  (i)  a  few  days  before  the  passing  of  the 
Act  now  in  question. 

(Lord  Campbell,  Ch.  J. :  Deodand  was  taken  where  the  mischief 
happened  without  any  negligence,  but  by  pure  accident  (2) :  a 
strange  peculiarity.) 

The  kind  of  remedy  here  sought  was  given  by  the  civil  law,  and  is 
familiar  in  the  law  of  Scotland,  which  country  is  in  express  terms 
excluded  from  the  operation  of  the  present  Act  by  sect.  6,  the 
Legislature  apparently  considering  that,  by  this  statute,  the  law  of 
England  was  simply  assimilated  to  the  existing  law  of  Scotland. 
Indemnification  to  the  relatives  in  the  case  of  death  by  criminal 
acts  was  known  in  that  country  by  the  name  of  assythment  (s) ; 
but  an  action  for  damages  was  maintainable  there  in  the  case 
of  death  by  misconduct  generally :  and  the  damages  were  not 
measured  by  pecuniary  loss  only.  It  is  said  in  Ersk.  Inst.  592, 
note  18:  '*  Solatium  for  wounded  feelings  is  allowed  in  cases  of 
breach  of  promise  of  marriage."  ''  So  also  where  damages  are 
sought  for  the  loss  of  a  father,  husband,  &c.,  through  the  improper 
negligence  or  misconduct  of  a  party,  they  are  not  to  be  estimated 
merely  by  the  pecuniary  advantages  which  the  family  derived  from 
his  exertions  in  business ;  but  a  solatium  will  be  given,  even  where 
'  the  death  of  the  sufferer,  instead  of  being  a  loss  to  his  family, 

(1)  Stet.  9  &  10  Vict.  c.  62.  (3)  See    Ersk.    Inst.    1074,    B.    4, 

(2)  See  Btg.y.  Folwati^  1  Q.  B.  818.      Tit.  4,  s.  105,  ed.  1828. 
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Blake       might  be  regarded  as  a  benefit,  on  account  of  his  bankruptcy  ^and 
Midland      dissipated  habits ;'"  for  which  Black  v.  Caddell{\)  and  Broirn  v. 
CompI^y      Macgregor  (2)  Bxe  cited.     In  Children  of  Forrest  v.  ClerkingUm  {z) 
[  *ioo  ]       compensation  by  way  of  assythment  was  made  to  illegitimate  as 
well  as  to  legitimate  children.     The  law  of  assythment  is  treated 
of  in  Bell's  Principles  of  the  Law  of  Scotland,  p.  749,  4th  ed., 
where  this  remedy  is  said  to  be  given  by  the  law  "  both  as  indemni- 
fication and  as  solatium"     In  Duncan  v.  Findlater{4)^  which  came 
before  the  House  of  Lords  on  appeal  from  the  Court  of  Session, 
before   the  passing  of  stat.  9  &  10  Yict.  c.  93,  the  respondent, 
whose  son  had  been  killed  by  the  alleged  negligence  of  the  appel- 
lants (turnpike  trustees),  recovered  5001.  damages  in  the  Scotch 
Court,  as  a  solatium  for  the  death  of  his  son.     The  liability  of  the 
trustees  was   disputed   on   the    appeal:    but  Sir  John   Campbell^ 
Attorney-General,  for  the  appellant,  admitted  that,  although,  by 
the  English  law,  if  a  man's  wife  or  son  were  killed  by  negligence, 
he  could  have  no  action,  because  **  the  English   law   allows  no 
solatium  in  this  respect,"  "  the  Scotch  law  "  "says  more  sensibly, 
that  in  such  a  case  a   solatium  shall  be  granted  to  the  person 
injured  in  his  happiness  and  circumstances  by  the  death  of  his 
wife  or    child."     It    is    reasonable  to   suppose  that  the    Act  of 
Parliament    subsequently    passed    for    England  contemplates  an 
equally  extensive  remedy.     On  a  similar  principle  to  that  of  the 
Scotch  law,  it  has  been  held  in  our  Courts  that  for  a  battery  of  the 
wife  the  husband  may  sue  without  joining  her  as  a  plaintiff,  in 
respect  of  the  loss  and  damage  sustained  by  him  from  the  want 
[  •loi  ]       of  her  company  and  aid  :  Guy  v.  Livesey  (6),  *Hyde  v.  Scyssor{6). 
In  the  case  of  seduction,  a  parent  is  allowed  to  recover  compensation 
for  the  injury  to  his  feelings. 

(CoLEBiDGE,  J. :  There  must  be  a  loss  of  service.) 

In  the  class  of  cases  where  a  husband  recovers  for  ill  treatment  of 
his  wife,  neither  loss* of  service  nor  expense  of  medical  attendance 
need  be  proved.  Blackstone,  3  Comm.  189,  treating  of  "  injuries  that 
may  be  offered  to  a  person  considered  as  a  husband,"  mentions  the 
remedy  claimable  by  him  solely,  where  the  loss  is  of  the  wife's  con- 
sortium.    The  gist  of  the  action  for  criminal   conversation  is  (as 

(1)  Diet.    Decis.    Vol.   31  and  32,      p.  13903. 

p.  13905.  (4)  49  B.  B.  265  (6  CL  &  Fin.  894). 

(2)  Fac.    Collect.    Feb.    26,    1813,  (5)  Cro.  Jac.  5«1. 
pp.  232,  233.  (6)  Cro.  Jac.  538. 

(3)  Diet.  Decis.  Vol.  31    and    32, 
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Lord  Kbnyon  lays  it  down  in  Weedon  v.  Timbrell  (1)  "  satisfaction  "       blake 

to  the  husband  **  for  a  civil  injury  done  to  him  "  by  depriving  him     midland 

of  the  comfort  and  society  of  his  wife.   In  Winamore  v.  Oreenbauk  (2),      Railway 

.  .  .    .        ,        ,   .      1.        Company. 

which  was  an  action  for  enticing  away  and  detaining  the  plamtifif's 

wife,  WiLLES,  Ch,  J.,  referring  to  the  objections  taken  in  arrest  of 
judgment,  said :  '*  The  second  general  objection  is,  that  there  must 
be  damnum  cum  injurid ;  which  I  admit :  "  but  he  adds  afterwards 
'*  here  is  a  consequence  laid,  that  by  means  thereof  the  plaintiff 
lost  the  comfort  and  society  of  his  wife,  and  the  profit  and  advan- 
tage of  her  fortune  "  &c.  If,  in  the  case  of  a  wife,  the  mere  loss  of 
society  be  an  injury  for  which  damages  may  be  assessed,  the  wife 
being  still  alive,  a  wife  may  recover  on  the  same  principle  for  a 
wrong  which  takes  from  her  the  society  of  her  husband ;  and  it 
makes  no  difference  that  the  same  wrong  has  caused  his  death,  the 
common  law  objection  on  this  ground  being  removed  by  the  Act  of 
Parliament.  By  sect.  2  of  this  statute,  the  action  is  to  be  for  the 
benefit  of  the  ''wife,  husband,  parent  and  child  "  of  the  deceased; 
and,  by  *sect.  6,  "  the  word  *  parent '  shall  include  father  and  mother,  [  '102  ] 
and  grandfather  and  grandmother,  and  stepfather  and  stepmother." 
But  it  is,  comparatively,  seldom  that  these  relations,  the  remoter 
ones  at  any  rate,  suffer  pecuniary  loss  in  the  case  contemplated ; 
the  inference  is  that  not  this  only,  but  family  feeling,  was  considered 
in  the  enactment.  It  may  be  argued  from  the  provision  in  sect.  2, 
giving  the  action  to  the  executor  or  administrator  of  the  deceased, 
that  the  wrong  is  considered  solely  as  affecting  the  pecuniary  estate. 
That  it  affects  the  estate  may  be  one  reason  for  this  enactment :  but 
the  executor  who  acts  on  this  ground  may  well  be  chosen  to  enforce 
the  other  redress  also:  and,  as  there  would  often  be  many  persons 
entitled  to  it  under  the  Act,  it  was  expedient  that  one  individual 
should  be  selected  to  act  for  all,  according  to  their  respective  claims. 
Sect.  4,  which  requires  the  plaintiff  to  deliver  a  particular  "  of  the 
person  or  persons  for  whom  and  on  whose  behalf  such  action  shall 
be  brought,  and  of  the  nature  of  the  claim  in  respect  of  which 
damages  shall  be  sought  to  be  recovered,"  seems  to  contemplate 
something  more  than  a  simple  estimate  of  pecuniary  loss. 

(GoLEBiDOE,  J. :  Suppose  one  man  is  killed,  leaving  a  wife,  chil. 
dren,  father  and  mother ;  a  second  is  killed  leaving  only  a  wife :  all 
other  circumstances  being  the  same,  should  larger  damages  be 
recovered  in  the  first  case  than  in  the  last  ?) 

(1)  6  T.  R.  357.  (2)  WiUes,  677. 
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Railway  (Pattbson,  J. :   If  a  husband   sues  for  the   injury  by  loss    of 

Compact,     consortium,  must  he  sue  as  administrator  to  his  wife?) 

He  would  sue  merely  in  a  nominal  capacity :  the  Act  in  such  a  case 
allows  the  party  to  be  named  as  executor  merely  that  there  may  be 
one  dominus  litis. 

(WiOHTMAN,  J. :  In  the  cases  of  seduction  and  criminal  conversa- 
[  ^103  ]       tion,  bad  character  is  given  in  evidence  *to  reduce  the  damages. 
Could  the  same  be  done  here  ? 

Coleridge,  J. :  In  the  case  of  a  daughter,  evidence  is  given  of  the 
father's  character,  and  of  the  kind  of  house  he  kept. 

Lord  Campbell,  Ch.  J. :  It  might  be,  in  a  case  like  the  present, 
that  the  husband  had  deserted  his  wife  and  children,  and  was  a 
curse  to  his  family.) 

In  estimating  solatium  all  the  circumstances  must  be  considered. 
The  inquiry  may  be  difficult ;  but  that  does  not  affect  the  principle. 
Evidence  was  given  here  of  the  terms  on  which  the  husband  and 
wife  lived. 

[They  also  referred  to  Oillardy,  Lancctshire  and  Yorkshire  Railway 
Company  (i)  and  Armsworth  v.  South  Eastern  Railway  Company  (2).] 

[  106  ]  Hu7nfrey,  Macaulay  and  Boden,  contra  : 

The  learned  Judge  ought  to  have  told  the  jury  in  express  terms 
that  the  inquiry  should  be  limited  to  pecuniary  damages.  His 
charge  (if  not  otherwise  exceptionable)  had  the  generality  which  was 
complained  of  in  Elliott  v.  South  Devon  Railway  Company  (a),  where 
the  issue  was,  whether  or  not  the  railway  passed  through  a 
"  town  "  within  the  meaning  of  the  Railways  Clauses  Consolidation 
Act,  8  &  9  Yict  c.  20,  &  11,  and  the  Judge  told  the  jury  that  the 
word  ''  town  "  was  to  be  understood  in  its  ordinary  and  popular 
sense ;  and  that  it  was  for  them  to  decide  whether  the  plaintiff's 
land  was  in  a  '*  town,"  within  the  meaning  of  the  Act;  and  a  new 
trial  was  granted.  And,  the  learned  Judge  here  having  at  first 
intimated    an    opinion    that    pecuniary   damage    only   could   be 

(1)  12  L.  T.  356.  Court  of  Ex-  (3)  76  B.  E.  754  (2  Ex.  725).  See 
chequer,  December  20tli,  1848.  Beg.  v.  CotHe,  83  B.  B.  519  (16  Q.  B. 

(2)  81   B.   B.   918    (11    Jut.   768).  412). 
Croydon  Summer  Assizes,  1847. 
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recovered,  the  defendants'  coansel  were  led  to  omit  points  in  cross       blakx 
examination  which  they  might  otherwise  have  urged.  Mtoland 

Bailwat 
(Lord   Campbell,  Ch.    J. :     Were  you    instructed  to  show  by     Company. 

cross  examination  that  the  deceased  and  his  wife  lived  on  very 
bad  terms?) 

As  to  the  main  question :  This  is  an  Act  to  be  guardedly  construed, 
as  it  introduces  a  new  principle. 

(LoBD  Campbell,  Ch.  J. :  So  did  stat.  4  Edw.  IIL  c.  7.) 

The  only  "  injury  resulting  from  such  death  "  which  the  Court 
can  notice,  under  sect  2,  is  pecuniary  loss.  The  attempt  *to  carry  L  *i^7  ] 
this  provision  further  leads  to  difficulties  which  show  that  it  cannot 
have  been  intended.  Suppose  the  deceased  person  to  leave  a  wife 
and  twelve  children :  the  pecuniary  injury  they  suffer  by  the  loss 
of  his  protection  is  apportionable :  but,  if  each  is  entitled  to  com- 
pensation for  mental  suffering,  every  one  is  entitled  alike  to  the 
full  amount  which  can  be  supposed  equivalent  to  one  person's 
distress  of  mind.  Is  then  the  defendant  in  such  a  case  to  pay  full 
damages  twelve  times  over  ?  The  only  safe  ground  of  estimate  is 
the  loss  in  pecuniary  estate.  And  here  the  widow  is  in  some 
respects  a  gainer. 

(Coleridge,  J. :  Tour  construction  would  make  the  killing,  in 
some  instances,  no  injury  at  all.) 

Another  question  is,  whether,  in  such  a  case  as  this,  habitual 
misconduct  of  the  husband  could  be  alleged  in  reduction  of 
damages. 

(LoBD  Campbell,  Ch.  J. :  The  answer  may  be  that,  if  the  wife 
asks  damages  for  loss  of  society,  such  evidence  is  let  in:  if  an 
executor  is  so  indiscreet  as  to  claim  for  the  loss  of  a  father 
whose  removal  is  a  benefit  to  the  family,  he  must  take  the 
consequence.) 

None  of  the  suggested  difficulties  will  arise  if  the  injury  be 
regarded  as  pecuniary. 

(Lord  Campbell,  Ch.  J. :  There  may  be  a  power  to  claim  ultra 
that,  but  no  obligation  upon  the  executor  to  prefer  such  claim.  He 
is  to  do  what  is  best  for  the  estate.) 
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Blakb       It  is  suggested  that  "  pecuniary  "  might  easily  have  heen  inserted 
MiDLAin)      before  "injury  "  in  sect.  2,  if  the  Legislature  had  intended  such  a 
Railway      restriction  :  but  the  word  is  not  necessary.     In  Halford  v.  Kymer  (1), 
which  turned  upon  stat,  14  Geo.  III.  c.  48,  s.  1,  forbidding  insur- 
ances upon  lives  in  which  the  assured  has  "  no  interest,"  this  Court 
[  •los  ]       held  it  clear  *that  "  no  interest "  must  be  read  as  "  no  pecuniary 
interest."      The  whole  context  of  the  present  Act  agrees  with  the 
interpretation  contended  for.      The  relatives  for  whom  compensa- 
tion is  provided  by  sect.  2  are  those  most  likely  to  be  in  a  situation 
of  pecuniary  dependence  on  the  deceased.    If  distress  of  mind  on 
the  loss  of  a  near  relative  had  been  contemplated,  brothers  and 
sisters  would  have  been  mentioned.     The  particular  in  this  case 
(which  the  plaintiff  is  required  to  deliver  by  sect.  4)    gives    no 
intimation  of  any  thing  beyond  a  pecuniary  claim. 

(Lord  Campbell,  Ch.  J. :  No  objection  was  made  here  on  that 
ground.) 

An  analogy  can  scarcely  be  drawn  from  the  cases  in  which  a  hus- 
band may  sue  at  common  law  for  loss  of  consortium  :  that  analogy 
did  not  prevail  even  under  the  common  law ;  for  a  wife  could  not 
recover  compensation  in  respect  of  consortium,  even  when  husband 

and  wife  were  both  living. 

Cur.  adv.  vult. 

Coleridge,  J.  (2),  in  the  same  vacation  (February  21  st),  delivered 
the  judgment  of  the  Court  : 

This  case  turns  entirely  upon  the  construction  of  the  recent 
statute,  9  &  10  Vict.  c.  98  ;  and  the  important  question  is,  whether 
the  jury,  in  giving  damages  apportioned  to  the  injury  resulting 
from  the  death  of  the  deceased  to  the  parties  for  whose  benefit  the 
action  is  brought,  are  confined  to  injuries  of  which  a  pecuniary 
estimate  may  be  made,  or  may  add  a  solatium  to  those  parties  in 
respect  of  the  mental  sufferings  occasioned  by  such  death  ? 

The  plaintiff's  counsel,  in  support  of  the  latter  alternative,  have 
[  ♦109  ]  mainly  relied  upon  certain  decisions  *of  the  Court  of  Sessions  (8)  in 
Scotland,  which  they  have  very  properly  brought  under  our  notice. 
If  those  decisions  had  been  pronounced  upon  a  law  common  to 
both  parts  of  the  United  Kingdom,  we  should  have  been  equally 
ready  to  be  bound  by  them  as  if  they  had  been  pronounced  by  the 

(1)  34  R.  R.  553  (10  B.  &  C.  724).  were  the  only  Judges  in  Court. 

(2)  Coleridge    and    Crompton,    JJ.  (3)  Sic. 
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Courts  in  WeatminBter  Hall ;  but  it  is  expressly  enacted  that  stat.  Blakb 
9  &  10  Vict.  c.  93,  shall  not  apply  to  Scotland ;  and  the  Scottish  midland 
law  of  assythment  is  wholly  alien  to  the  common  law  of  England,  company 
In  this,  as  in  other  instances,  an  improvement  in  our  law  may 
have  been  suggested  by  the  existing  code  in  Scotland ;  but  may 
have '  been  adopted  with  modifications.  It  is  quite  clear  that  the 
law  of  assythment  has  not  been  introduced  into  Englan4  in  its  full 
latitude  ;  or  compensation  for  the  loss  of  a  parent  by  a  wilful  act, 
neglect,  or  default,  would  be  due  to  illegitimate  as  well  as  legitimate 
children  ;  and  the  amount  of  compensation  would  depend  upon  the 
extent  of  the  ctdpa  proved  against  the  parties  from  whom  the 
compensation  is  claimed.  It  may  be,  though  we  need  not  affirm 
it,  that  those  decisions  are  in  strict  conformity  to  the  law  of 
Scotland,  and  would  all  have  been  affirmed  on  appeal  to  the  House 
of  Lords ;  but  they  can  be  of  very  little  assistance  to  us  in  con- 
struing this  Act  of  Parliament.  When  we  are  performing  this 
duty,  our  only  safe  course  is  to  look  at  the  language  which  the 
Legislature  has  employed. 

The  title  of  this  Act  may  be  some  guide  to  its  meaning :  and  it 
is  "  An  Act  for  compensating  the  families  of  persons  killed  ;  "  not 
for  solacing  their  wounded  feelings.  Reliance  was  placed  upon 
the  first  section,  which  states  in  what  cases  the  newly  given  action 
may  be  maintained  although  death  has  ensued ;  *the  argument  [  •no  ] 
being  that  the  party  injured,  if  he  had  recovered,  would  have  been 
entitled  to  a  solatium^  and  therefore  so  shall  his  representatives  on 
his  death.  But  it  will  be  evident  that  this  Act  does  not  transfer 
this  right  of  action  to  his  representative,  but  gives  to  the  repre- 
sentative a  totally  new  right  of  action,  on  different  principles. 
Sect.  2  enacts  that  **  in  every  such  action  the  jury  may  give  such 
damages  as  they  may  think  proportioned  to  the  injury  resulting 
from  such  death  to  the  parties  respectively  for  whom  and  for  whose 
benefit  such  action  shall  be  brought."  The  measure  of  damage  is 
not  the  loss  or  suffering  of  the  deceased,  but  the  injury  resulting 
from  his  death  to  his  family.  This  language  seems  more  appro- 
priate to  a  loss  of  which  some  estimate  may  be  made  than  to  an 
indefinite  sum,  independent  of  all  pecuniary  estimate,  to  sooth  the 
feelings ;  and  the  division  of  the  amount  strongly  leads  to  the  same 
conclusion:  "And  the  amount  so  recovered"  "  shall  be  divided 
amongst  the  before  mentioned  parties  in  such  shares  as  the  jury 
by  their  verdict  shall  find  and  direct."  By  what  rules  ought  the 
jury  to  be  guided  in  this  apportionment  ?    Are  they  to  inquire  into 
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the  degree  of  mental  angnish  which  each  member  of  the  family 
has  suffered  from  the  bereavement?  Then  not  only  the  child 
without  filial  piety,  but  a  lunatic  child  and  a  child  of  very  tender 
years,  and  a  posthumous  child  on  the  death  of  the  father,  may 
have  something  for  pecuniary  loss,  but  cannot  come  in  pari  passu 
with  the  other  children,  and  must  be  cut  off  from  the  solatium.  It 
seems  to  us  that,  if  the  Legislature  had  intended  to  go  the  extreme 
length  of  giving,  not  only  compensation  for  pecuniary  loss,  but  a 
solatium  to  all  the  relations  enumerated  in  sect.  5,  a  father  and 
mother,  a  grandfather  and  ^grandmother,  a  stepfather  and  step- 
mother, a  son  and  daughter,  a  grandson  and  granddaughter,  a 
stepson  and  stepdaughter,  language  more  clear  and  appropriate  for 
this  purpose  would  have  been  employed. 

An  argument  has  been  drawn  from  sect.  4,  which  requires  the 
plaintiff  to  deliver  the  particulars  of  the  nature  of  the  claim  in 
respect  to  which  damage  shall  be  sought  to  be  recovered  ;  as  if  it 
were  so  much  for  pecuniary  damage  and  so  much  for  solatium. 
But  these  words  will  be  abundantly  satisfied  by  a  statement  of 
the  manner  in  which  the  pecuniary  loss  to  the  different  persons 
for  whom  the  action  is  brought  is  alleged  to  have  arisen. 

We  conceive  that  the  Legislature  would  not  have  thrown  upon 
the  jury  such  great  difficulty  in  calculating  and  apportioning  the 
solatium  to  the  different  members  of  the  family  without  some  rules 
for  their  guidance.  When  an  action  is  brought  by  an  individual 
for  a  personal  wrong,  the  jury,  in  assessing  the  damages,  can  mth 
little  difficulty  award  him  a  solatium  for  his  mental  sufferings  alone, 
with  an  indemnity  for  his  pecuniary  loss.  There  may  be  a 
calculation  of  the  pecuniary  loss  sustained  by  the  different  members 
of  the  family  from  the  death  of  one  of  them :  but,  if  the  jury  were  to 
proceed  to  estimate  the  respective  degrees  of  mental  anguish  of  a 
widow  and  twelve  children  from  the  death  of  the  father  of  the 
family,  a  serious  danger  might  arise  of  damages  being  given  to  the 
ruin  of  defendants.  We  must  recollect  that  the  Act  we  are  con- 
struing applies  not  only  to  great  Railway  Companies  but  to  little 
tradesmen  who  send  out  a  cart  and  horse  in  the  care  of  an 
apprentice. 

For  these  reasons  we  are  of  opinion  that  the  learned  Judge  at 
the  trial  ought  more  explicitly  to  have  told  the  *jury  that,  in 
assessing  the  damages,  they  could  not  take  into  their  consideration 
the  mental  sufferings  of  the  plaintiff  for  the  loss  of  her  husband : 
And  that,  as  the  damages  certainly  exceeded  any  loss  sustained  by 


TOL.  Lxxxvm.]        1852.    Q.  B.    18  Q.  B.  112. 


555 


her  admitting  of  a  pecuniary  estimate,  they  must  be  considered       Blake 
excessive.  Midland 

The  rule  for  a  new  trial  must  therefore  be  absolute.    It  is  a  new     ^,ip^^ 
trial  on  the  ground  of  misdirection. 

Ride  absolute. 


IN   THE   EXCHEQUER   CHAMBER. 


(Erbob  fbom  the  Queen's  Bench.) 
SMITH  AND  Otheks  v.  THOENE  and  Another  (1). 

(18  a  B.  134—144;  S.  C.  21  L.  J.  Q.  B.  199 ;  16  Jur.  332.) 

T.  owed  to  P.  &  Co.,  before  their  bankruptcy,  275/.  as  surviviDg  partner 
of  T.  T.  &  T.,  and  6,565/.  due  independently  of  that  partnership.  As  part 
security  for  the  latter  debt  ho  had  given  P.  &  Co.  a  mortgage  for  5,000/. 
Plaintiff,  the  official  assignee  of  P.  &  Co.,  wrote  to  T. :  **  By  the  books  of 
the  bankrupts,  there  is  a  balance  of  275/.  standing  against  you :  '*  and 
requested  immediate  payment  T.  replied :  '*  Tou  have  no  occasion  to 
blame  yourself  respecting  any  claim  on  me  from  the  estate  of  P.  &  Co. 
The  matter  has  been  arranged  with  the  assignees  here ;  and  at  the  last 
meeting  it  was  arranged  that  I  should  pay  450/.  on  the  20th  of  May,  450/. 
on  the  20th  of  August,  450/.  on  the  20th  of  November,  and  450/.  on  the 
20th  of  February  next ;  after  which  I  am  in  hopes  that  I  shall  be  able  to 
transfer  the  5,000/.  mortgage,  to  enable  me  to  clear  off  the  whole  that  may 
be  standing  against  me."  It  was  admitted  that  the  instalments  of  450/. 
were  to  be  paid  in  respect  of  the  debt  of  6,565/.,  that  the  mortgage  men- 
tioned in  the  letter  was  the  mortgage  for  5,000/.  given  as  part  security  for 
that  debt,  that  the  275/.  mentioned  by  the  official  assignee  was  the  debt 
due  to  P.  &  Co.  from  T.  as  surviving  partner  of  T.  T.  &  T.,  and  that  T. 
had  paid  off  the  6,565/.  before  the  present  action  was  brought  against  the 
defendants,  his  executors : 

Held,  on  error  and  bill  of  exceptions,  that  the  Judge  was  right  in 
directing  the  jury  that  the  two  lettei-s  did  not  amount  to  a  sufficient 
acknowledgment  or  promise  to  take  the  debt  of  275/.  out  of  the  Statute  of 
Limitations,  21  Jac.  I.  c.  17,  s.  3,  the  letters  not  containing  any  absolute 
acknowledgment  of  a  debt,  or  unqualified  promise  to  pay,  but  only  expressing 
a  hope  that,  on  the  transfer  of  the  mortgage,  T.  might  be  able  to  clear  off 
the  whole  that  might  be  standing  against  him. 

Error  and  bill  of  exceptions.  The  plaintiffs  below,  plaintiffs  in 
error,  declared  in  assumpsit,  as  assignees  of  Parker,  Shore  &  Co., 
bankrupts,  against  the  defendants,  as  executors  of  Thomas  Turner, 
for  money  lent  to,  and  paid  to  the  use  of,  the  said  T.  Turner  by 
Parker,  Shore  &  Co.  before  their  bankruptcy,  and  on  an  account 
stated,  &c. :  alleging  promises  to  pay  on  request  by  Turner  and  by 
the  defendants  in  error. 


1852. 
Feb.  14. 

[  13*  ] 


(1)  Cited,  Chasemore  v.  Turner  (1875)  L.  E.  10  Q.  B.  600,  507,  45  L.  J.  a  B. 

66.-A.  a 
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Smith  The  defendants  in  error  pleaded  several  pleas,  the  only  material 

Thormk.      plea  being,  ''  that  the  said  several  causes  *of  action  in  the  declara- 

[  *1S5]  tion  mentioned  did  not,  nor  did  any  or  either  of  them,  accrue  to 
the  said  bankrupts,  or  to  the  plaintiffs  as  their  assignees  as  afore- 
said, respectively,  within  six  years  next  before  the  commencement 
of  this  suit."     Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the  London  sittings 
after  Trinity  Term,  1851,  it  appeared  that  Turner  had  been  in 
partnership  with  two  other  persons,  Yeomans  and  Yates,  under  the 
name  of  Turner,  Yeomans  and  Yates,  up  to  1885,  when  the  partner- 
ship was  dissolved ;  and  that,  at  the  time  of  the  bankruptcy  of 
Parker,  Shore  &  Co.,  in  1848,  275/.  18«.  lid.  was  due  to  them  from 
Turner  as  the  surviving  partner.  Turner  had,  before  the  bank- 
ruptcy, again  entered  into  partnership  with  two  other  persons, 
under  the  name  of  Turner  &  Co.,  and  at  the  time  of  the  bankruptcy 
was  indebted  to  Parker,  Shore  &  Co.  in  a  further  sum  of  6,565/., 
which  was  secured,  up  to  the  amount  of  5,000Z.,  by  a  mortgage  of 
certain  property  of  Turner.  After  the  bankruptcy  of  Parker, 
Shore  Si  Co.,  Turner  admitted  to  one  of  the  plaintiffs  that  he  was 
indebted  to  the  bankrupts  in  the  two  sums  of  6,565/.  and 
275/.  18s.  lid.,  and  arranged  to  pay  off  the  former  by  instalments, 
and  then  to  pay  off  the  latter.  In  June,  1844,  G.  W.  Freeman, 
one  of  the  plaintiffs  and  official  assignee,  wrote  to  Turner  as 
follows : 

''  48,  Mill  Hill,  Leeds,  25th  June,  1844. 

''lie  Parker,  Shore  ik  Co. 
"  Gentlemen, — By  the  books  of  the  above  bankrupts,  there  is  a 
balance  of  275/.  1%8.  11(/.,  with  interest,  standing  against  you  ever 
since  the  16th  January,  1848,  and  I  take  considerable  blame  to  myself 
for  allowing  this  debt  and  interest  to  remain  so  long  unsettled;  and  I 
r  ,^gg  -.  am  now  so  *situated  that  I  must  request  you  will  not  fail  in  calling 
on  Mr.  Freeman  senior  on  Monday  next,  at  No.  58,  Queen  Street, 
Sheffield,  between  the  hours  of  12  and  4  o'clock,  and  pay  the  same ; 
and  in  case  of  non-compliance  I  must  forthwith  have  recourse  to 
most  stringent  measures  agreeable  to  the  late  Act  of  Parliament  to 
enforce  the  payment  thereof. 

**  I  am.  Gentlemen,  yours  itc. 

**  G.  W.  Freeman,  Official  Assignee. 
"  To  Mr.  Thomas  Turner, 

for  Turner,  Yeomans  and  Yates." 
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On    26th  June,   1844,   Turner    wrote  and  Bent  the  following       Smith 

V. 

answer :  Thornb. 

"  Sheffield,  26th  June,  1844. 

"  Mr.  G.  W.  Freeman. 

"  Sib, — In  reply  to  yours  of  yesterday's  date  I  beg  to  observe  that 

you  have  no  occasion  to  blame  yourself  respecting  any  claim  on 

me  from  the  estate  of  Parker,  Shore  &  Go.     The  matter  has  been 

arranged  at  the  different  interviews  or  meetings  with  the  assignees 

here ;  and  at  the  last  meeting  I  had  with  Mr.  Freeman,  jun.  it 

was  arranged  that  I  should  pay  4501.  on  the  20th  May,  450Z.  on  the 

20th  August,  4502.  on  the  20th  November,  and  450Z.  on  the  20th 

February  next ;  after  which  I  am  in  hopes  that  I  shall  be  able  to 

transfer  the  5,000Z.  mortgage,  to  enable  me  to  clear  off  the  whole 

that  may  be  standing  against  me. 

"  I  am,  Sir,  yours  very  respectfully, 

"Thomas  Turner.*' 

It  was  admitted  that  the  four  sums  of  450Z.  each  were  to  be  paid 
on  account  of  the  debt  of  6,565Z.,  that  the  said  mortgage  was  the 
mortgage  before  mentioned  as  having  been  given  by  way  of  security 
for  such  debt,  that  the  sum  of  275/.  18«.  11^.,  mentioned  in  the 
letter  of  the  official  ^assignee,  was  the  debt  due  from  Turner  as  C  *^^^  3 
surviving  partner  of  the  firm  of  Turner,  Yeomans  and  Yates,  and  that 
Turner  had  paid  off  the  other  debt  of  6,565/.  before  the  action  was 
brought.  The  Lord  Chief  Justice  directed  the  jury  that  the  letters 
of  the  25th  and  26th  June  "were  not"  "a  sufficient  acknowledg- 
ment or  promise  to  take  the  case  out  of  the  operation  of  the  Statute 
of  Limitations,  or  to  support  a  cause  of  action  within  six  years 
before  the  commencement  of  the  action  as  to  the  said  debt  of 
275/,  18«.  lid.,"  "the  said  letters  not  containing  any  absolute 
acknowledgment  of  a  debt,  or  promise  to  pay,  but  only  expressing 
a  hope  that  on  the  transfer  of  the  mortgage  the  said  Thomas 
Turner  might  be  able  to  clear  off  the  whole  that  might  be 
standing  against  the  said  Thomas  Turner."  The  jury  found  a 
verdict  for  the  defendants  on  the  issue  in  question,  the  plaintiff's 
counsel  having  previously  tendered  a  bill  of  exceptions  to  the  ruling 
of  the  Lord  Chief  Justice,  insisting  "  that  the  said  letter  of  the 
26th  June  was,  under  the  circumstances,  and  taken  in  connection 
with  the  said  letter  of  the  25  th  June,  a  sufficient  acknowledgment 
to  take  the  said  case  out  of  the  operation  of  the  Statute  of  Limita- 
tions, and  to  support  a  cause  of  action  within  six  years  before  the 
commencement  of  the  action,  as  to  the  said  debt  of  275Z.  IBs.  lid." 
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Smith  Honyman,  for  the  plaintiffs  : 

r. 

Thorn B.  The  two  letters,  taken  together,  form  a  sufEicient  acknowledgment 

of  the  debt,  within  stat.  9  Geo.  lY.  c.  14,  s.  1,  to  take  it  out  of  the 
operation  of  stat.  21  Jac.  I.  c.  16,  s.  8.  The  intention  of  stat 
9  Geo.  lY.  c.  14,  s.  1,  as  to  the  particular  legal  effect  of  such  an 
acknowledgment  was  much  discussed  at  first ;  but  it  is  now  estab- 
[  *138  ]  lisbed  that  it  should  be  taken  as  affording  ^evidence  of  a  new 
promise,  just  as,  before  the  statute,  an  acknowledgment  not  in 
writing  was  allowed  as  evidence  to  the  same  effect:  Hurst  v. 
Parker  (i),  Tanner  v.  Smart  (2).  The  letters  in  question,  therefore, 
though  they  may  not  contain  an  absolute  and  unconditional  pro- 
mise,  were,  taken  together,  sufficient  evidence  of  a  promise  to  allow 
of  the  jury  finding  a  verdict  for  the  plaintiffs.  In  Eicke  v.  Nokes  (s) 
the  mere  entry  of  a  debt  at  a  bankrupt's  examination  was  held  to 
create  a  sufficient  acknowledgment  of  the  debt  by  the  bankrupt  to 
take  it  out  of  the  Statute  of  Limitations.  Smith  v.  PooU  (4)  is  to 
the  same  effect. 

(Williams,  J. :  Stat.  9  Geo.  lY.  c.  14,  does  not  alter  the  law  as  to 
the  effect  of  an  acknowledgment  of  a  debt ;  it  alters  only  the 
manner  in  which  the  acknowledgment  must  be  proved.) 

That  is  so.  But,  wherever  an  acknowledgment  has  been  held 
insufficient,  it  has  been  either  because  the  acknowledgment  was  not 
in  itself  a  sufficient  admission,  or  because  it  was  coupled  with  some 
expressions  which  rebutted  the  evidence  of  an  unconditional  promise 
to  pay.  Here  there  are  no  such  expressions :  there  is  an  acknow- 
ledgment of  the  debt,  followed  by  an  expression  of  hope  that 
it  will  be  soon  settled.  There  is  not,  as  in  Tanner  v.  Smart  (2), 
a  promise  by  the  debtor  to  pay  the  debt  when  he  is  able;  if  that 
had  been  the  form  of  expression,  no  doubt  the  ability  to  pay 
should  have  been  proved,  according  to  the  decision  in  that  case. 
But  here  there  is  nothing  to  raise  a  presumption  of  inability. 

(Pares,  B.  :  Suppose  he  had  said  ''  I  will  pay  after  a  long  time.'* 
That  would  not  be  a  sufficient  acknowledgment.) 

[  *189  ]  That  would  certainly  not  support  the  averment  in  the  ^declara- 
tion  of  a  promise  to  pay  on  request.  But,  if  he  had  said  "  I  fear  I 
may  not  be  able  to  pay  for  a  long  time,"  the  acknowledgment  would 
be  sufficient ;  for  a  mere  expression  of  fear,  or,  as  in  the  present 

(1)  18  B.  B.  440  (1  B.  &  Aid.  92).  (3)  1  Moo.  &  Bob.  359. 

(2)  30  B.  B.  461  (6  B.  &  0.  603).  (4)  12  Sim.  17. 
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case,  of  hope,  with  respect  to  the  time  of  payment,  does  not  show  smith 
inability  to  pay  at  once.  It  was  admitted  at  the  trial  that  the  debt  thornr. 
for  which  the  mortgage,  which  Turner  proposes  to  transfer,  was  given 
as  security  had  been  paid  off.  But  to  hold  that  the  acknowledg- 
ment must  be  consistent  with  an  intention  to  pay  immediately  is 
contrary  to  the  decision  in  Eicke  v.  Nokes  (i).  Dabbs  v.  Humyhries  (2) 
and  Bird  v.  Gammon  (3)  are  also  in  favour  of  the  plaintiffs. 

(Parkb,  B.  :  The  acknowledgment  must  be  consistent  with  an 
intention  to  pay,  either  on  request,  or  else  (which  practically 
comes  to  the  same  thing)  at  the  end  of  a  particular  period  which 
has  elapsed,  or  on  some  condition  which  has  been  fulfilled.) 

If  the  transfer  of  the  mortgage  is  to  be  regarded  as  a  condition 
precedent  to  payment  in  the  present  case,  it  is  a  condition  which 
has  not  been  fulfilled.  But  the  statement  in  the  letter  as  to  the 
transfer  is  nothing  more  than  an  expression  of  a  hope  for  a  par- 
ticular mode  of  payment,  added  to  an  unqualified  acknowledgment 
of  the  debt. 

(Williams,  J. :  Vice-Chancellor  Wigram,  in  Philips  v.  Philips  (4), 
states  very  clearly  how  the  law  stands  as  to  acknowledgments  of 
this  kind.  He  says :  ''  It  is  not  strictly  accurate  to  say,  that  the 
effect  of  acknowledging  a  debt  barred  by  the  Statute  of  Limitations 
is  to  revive  it  for  all  purposes."  "  The  new  promise,  and  not  the 
old  debt,  is  the  measure  of  the  creditor's  right."  **  If  the  debtor 
promises  to  pay  the  old  debt  when  he  is  able,  or  by  instalments,  or 
in  two  years,  *or  out  of  a  particular  fund,  the  creditor  can  claim  [  *H0  j 
nothing  more  than  the  promise  gives  him.") 

Dodson  V.  Mackey  (6)  is  an  authority  to  show  that  the  admission  of 
the  debt  in  the  defendant's  letter  is  a  sufficient  acknowledgment  to 
create  a  promise  of  payment,  and  that  the  effect  of  such  acknow- 
ledgment is  not  qualified  by  the  subsequent  statement  of  his 
expectations  as  regards  the  time  and  mode  of  payment.  Humphreys 
V.  Jones  (6)  and  Gardner  v.  M*Mahon  (7)  are  also  in  point.  In 
Barrett  v.  Birmingham  (8)  a  return  of  a  judgment  debt  made  by  an 

(1)  1  Moo.  ft  Bob.  359.  (5)  47  B.  E.  572,  n.  (8  Ad.  ft  El. 

(2)  10  Bing.  446.  225). 

(3)  43  B.   B.   839  (3  Bing.  N.  0.  (6)  69  B.  B.  642  (14  M.  ft  W.  1). 

(7)  61  B.  B.  314  (3  Q.  B.  561). 


(4)  64  B.  B.  296,  302  (3  Hare,  281,  (8)  1    Flan,  ft  K.  (Bolls,  Ireland) 

299).  556. 
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Smith        insolvent  in  his  schedule  was  held  to  be  a  sufficient  acknowledge 
Thorns.      ment  of  the  debt  to  take  it  out  of  the  operation  of  stat.   3  &  4 
Will.  IV.  c.  27,  s.  40. 

(Parkb,  B.  :  In  Kennett  v.  MUbank  (i),  which  turned  upon 
stat.  9  Geo.  lY.  c.  14,  the  mere  recital  of  a  debt  in  a  deed  of  com- 
position with  creditors,  the  amount  not  being  mentioned,  was  held 
to  be  no  sufficient  acknowledgment.  In  Bird  v.  Gamnum  (2),  -how- 
ever, the  Court  held  that  I  was  right  in  considering  the  mention  of 
the  amount  not  material.) 

At  any  rate  there  was  sufficient  evidence  here  to  allow  of  the  jury 
finding  that  Turner  had  promised  to  pay  the  debt. 

(Parkb,  B.  :  That  is  not  a  question  for  the  jury.  The  later  cases 
have  decided  that  the  effect  of  the  document  set  up  as  an  acknow- 
ledgment is  entirely  a  question  for  the  Court,  unless  extrinsic 
evidence  is  necessary  to  qualify  or  explain  it.) 

Tomlinson,  contra  : 

Hart  V.  Prendergast  (3)  is  a  strong  authority  to  show  that  the 

[  •141  ]       acknowledgment  here  *amounts,  at  the  most,  only  to  a  qualified 

promise  to  pay  at  a  time  which  has  not  elapsed,  and  therefore  does 

not  support  the  promise,  alleged  in  the  declaration,  to  pay  on 

request. 

(Parke,  B.  :  We  are  all  of  opinion  that  the  letters  do  not,  by 
themselves,  amount  to  a  sufficient  acknowledgment ;  but  we  are 
not  at  present  agreed  as  to  the  validity  of  the  reason  given  by  the 
Lord  Chief  Justice  for  his  ruling ;  namely,  that  they  only  express 
a  hope  that  Turner  may  be  able  to  pay  off  the  whole  debt.  It  may 
be  questioned  whether  they  do  not,  under  all  the  circumstances, 
amount  to  a  promise  of  some  kind  ;  but  you  are  bound  to  support 
the  ruling  on  the  ground  given  by  the  Lord  Chief  Justice,  and  on 
that  alone.  You  must  satisfy  us  that  they  express  nothing  more 
than  a  hope  of  payment.) 

The  ruling  must  be  read  with  the  bill  of  exceptions,  which  explains 
it  The  bill  states  that  the  counsel  for  the  plaintiffs  required  the 
Lord  Chief  Justice  to  direct  that  the  letters  were,  "  under  the 
circumstances,"  a  sufficient   acknowledgment.     That    expression 

(1)  8  Bing.  38.  See  38  E.  R.  695.      (:{)  69  B.  R  806  (14  M.  &  W.  741}. 

(2)  43  B.  B.  839  (3  Bing.  N.  0.  883J. 
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means  only  the  circumstances  which  are  set  out  in  the  bill.  If  Smith 
counsel  for  the  plaintiffs  had,  in  the  bill,  set  out  and  insisted  upon  thobne. 
other  evidence  tending  to  convert  the  mere  expression  of  hope  into 
an  absolute  promise  to  pay,  the  ground  of  the  ruling  might  have 
been  objected  to ;  but,  as  the  bill  of  exceptions  now  stands,  the 
ground  was  correct.  An  acknowledgment,  to  be  within  the 
meaning  of  stat.  9  Geo.  IV.  c.  14,  must  be  absolute  and  unqualified, 
either  on  the  face  of  it,  or  by  proof  of  the  occurrence  of  the 
particular  event,  or  the  performance  of  the  particular  condition,  by 
which  it  is  qualified.  Here  no  such  proof  was  insisted  upon  in  the 
bill  of  exceptions ;  and  the  ruling  was  therefore  right. 

Honyman,  in  reply :  [  1^2  ] 

The  argument  that  the  ruling  of  the  Lord  Chief  Justice  may  be 
explained  by  the  bill  of  exceptions  cannot  be  supported.  The 
question  whether  any,  and  what,  evidence  is  to  be  mentioned  in  the 
bill  of  exceptions,  in  support  of  the  objections  there  taken,  depends 
upon  the  ruling  itself.  The  Lord  Chief  Justice  directed  the  jury 
that  the  letters  expressed  nothing  more  than  a  hope  of  payment ; 
the  plaintiffs'  counsel,  therefore,  could  not  insist  upon  the  effect  of 
evidence  which  would  be  available  only  where  there  already  existed 
a  conditional  promise.  In  Hart  v.  Prendergast  (1)  there  was  no 
promise  at  all ;  here  there  is  a  promise,  followed  by  an  expression 
of  hope  as  to  the  time  of  payment,  which  does  not  at  all  qualify  the 
effect  of  the  absolute  promise  which  precedes  it. 

Parks,  B.  : 

We  are  all  of  opinion  that  the  direction  of  the  Lord  Chief 
Justice  was  right,  on  the  ground  given  by  him.  It  is  not,  there- 
fore, necessary  to  enquire  whether,  if  we  had  differed  as  to  the 
correctness  of  that  ground,  the  ruling  could  have  been  supported. 
The  Lord  Chief  Justice  told  the  jury  that  the  letters  were  not  a 
sufficient  acknowledgment  or  promise  to  take  the  debt  out  of  the 
Statute  of  Limitations,  or  to  support  a  cause  of  action  for  it  within 
six  years  before  the  commencement  of  the  action.  This  was 
expressly  excepted  to.  The  ground  given  by  the  Lord  Chief 
Justice  for  his  ruling  was  that  the  letters  expressed  "  only  a  hope 
that  on  the  transfer  of  the  mortgage  "  Turner  ''  might  be  able  to 
clear  off  the  whole  that  might  be  standing  against  "  him.  We  need 
not  now  consider  whether,  if  this  construction  of  the  letters  were 

(1)  69  B.  B.  806  (14  M.  &  W.  741). 
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Smith  incorrect,  and  they  had  ^amounted  to  a  conditional  promise,  they 
Tmornb.      might,  if  the  effect  of  other  evidence  had  been  insisted  on  in  the 

[  *H3  ]  bill  of  exceptions,  have  been  held  to  amount,  under  all  the  circum- 
stances, to  a  sufficient  acknowledgment  within  the  meaning  of 
stat.  9  Geo.  lY.  c.  14.  There  has  been  no  question,  since  Tanner 
y.  Smart  (0,  that  an  acknowledgment  of  a  debt  must,  in  order  to 
take  it  out  of  the  operation  of  the  Statute  of  Limitations,  be  suffi- 
cient to  support  the  promise  laid  in  the  declaration,  namely,  to 
pay  on  request.  By  stat.  9  Geo.  lY.  c.  14,  that  acknowledgment 
must  now  be  in  writing ;  but  it  must  still  support  a  promise  to  pay 
on  request,  either  by  showing,  on  the  face  of  it,  an  unconditional 
promise  to  pay,  or  by  the  collateral  fact  of  the  performance  of  the 
condition,  or  the  occurrence  of  the  event,  by  which  the  promise  is 
qualified.  No  doubt  a  mere  acknowledgment  of  the  existence  of 
the  debt  (as,  for  instance,  an  I.  0.  U.),  if  unaccompanied  by  any 
expressions  which  control  its  effect,  is  sufficient  to  support  an 
unconditional  promise  to  pay.  But  in  the  present  case  there  is  no 
such  acknowledgment.  In  the  letter  of  the  26th  June,  Tamer 
speaks  of  certain  claims  against  him  on  account,  not  mentioning 
the  amount  or  specifying  the  items.  Whether  that  letter  related 
at  all  to  the  debt  of  275Z.  IBs.  lid.  was  a  question  for  the  jury. 
Assuming  that  it  did,  the  construction  of  the  letter  was  for  the 
Judge;  and  the  Lord  Chief  Justice  was,  we  think,  right  in 
holding  that  it  did  not,  even  when  coupled  with  the  letter  of  the 
26th  June,  amount  to  any  distinct  acknowledgment  of  the  debt, 
or  promise  to  pay  it,  but  only  to  a  hope  that,  at  some  future  time, 

[  •!<*  ]  and  by  the  transfer  of  the  mortgage,  *Turner  might  be  able  to 
clear  off  what  might  be  standing  against  him.  We  all  agree  that 
this  cannot,  under  any  reasonable  construction,  be  considered  as  a 
positive  engagement  to  pay  on  the  part  of  Turner,  and  that  the 
direction  of  the  Lord  Chief  Justice  was  right.  The  judgment, 
therefore,  must  be  affirmed. 

Crbsswell,  Talfourd  and  Williams,  JJ.,  and  Platt  and  Martin, 
Barons,  concurred. 

Jtuigment  affirmed. 

(1)  30  B.  B.  461  (6  B.  &  C.  603). 
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IN  THE  QUEEN'S   BENCH. 


Ex  PARTE  EAMSH A Y  ( I ) .  ^^-'^' 

(18  Q.  B.  173—196;  S.  C.  21  L.  J.  Q.  B.  238;  16  Jur.  684.)  ^V*.  lo. 

Application  was  made  for  a  quo  warranto  against  a  county  court  Judge,         r  173  1 
on  the  relation  of  a  person  who  had  held  the  office  immediately  before  him, 
and  who  had  been  removed  for  inability  and  misbehaviour  by  the  Chancellor 
of  the  Duchy  of  Lancaster,  under  stat.  9  &  10  Vict.  c.  95,  s.  18  (2). 

It  appeared  that,  on  a  memorial  addressed  to  the  Chancellor,  charging 
the  relator  with  general  misbehaviour,  and  particularizing  one  instance 
more  strongly,  and  praying  for  his  dismissal,  the  Chancellor  had  held  an 
inquiry,  which  was  attended  by  the  relator  and  his  counsel,  and  had  heard 
evidence  on  the  charges,  not  on  oath  or  affirmation,  and,  within  a  few  days 
after  the  close  of-  the  inquiry,  had  dismissed  the  relator  by  an  instrument 
finding  inability  and  misbehaviour,  but  not  specifying  any  particular 
instance.  Affidavits  denying  the  inability  and  misbehaviour  in  the  cases 
adduced  on  the  inquiry,  and  generally,  were  put  in. 

This  Court  refused  the  rule,  it  not  appealing  that  the  relator  had  not 
been  fully  heard,  or  that  the  charges,  if  true,  did  not  show  inability  and 
misbehaviour ;  and  the  decision  of  the  Chancellor  being  therefore  final. 
And  the  Coitrt  held  it  not  necessary  that,  after  the  inquiry  had  closed,  a 
fresh  notice  to  the  relator  should  have  been  given,  to  show  cause  against 
his  being  dismissed. 

Sir  F.  Kelly,  in  last  Term  (a),  moved  for  a  rule  to  show  cause  • 
why  an  information  in  the  nature  of  *a  qiu)  warranto  should  not       [  *174  ] 
be  filed  against  Joseph  Pollock,  Esq.,  for  using  the  office  of  Judge 
of  the  county  court  of  Lancashire  held  at  Liverpool. 

He  moved  on  the  relation  of  William  Bamshay,  Esq.,  barrister- 
at-law.  Mr.  Bamshay  deposed :  That  in  April,  1850,  he  was 
appointed  Judge  of  the  county  court  of  Lancashire  (holden 
at  Liverpool,)  by  the  Earl  of  Carlisle,  then  Chancellor  of  the 
Duchy  of  Lancaster  (4) ;  and  that  he  had  exercised  the  office  until 
24th  November,  1854,  when  Joseph  Pollock,  barrister-at-law, 
intruded  himself  into  the  office  by  virtue  of  some  alleged  appoint- 
ment ;  and  the  said  J.  Pollock  had  since  continued  to  perform  it, 
and  assumed  the  character  of  such  Judge,  and  was  attempting  to 
appropriate  the  salary  and  exclude  the  relator  from  the  office. 
Mr.  Bamshay  was  advised  and  believed  that  he  himself  still  of 
right  filled  the  office.     The  affidavit  then  stated  : 

''That    he,    this  deponent,  has  at  all    times,   since  his  said 

(1)  Cited,  Abergavenny  v.  Bishop  of  (3)  January  31st,  1852.  Before 
Llandaff  (1888)  20  Q.  B.  D.  460,  472,  Lord  Campbell,  Oh.  J.,  Patteson,  Cole- 
67  L.  J.  Q.  B.  233.— A.  C.  ridge  and  Wightman,  JJ. 

(2)  See  now  County  Courts  Act,  (4)  See  stat.  9  &  10  Yict.c.  95,  s.  16 
1888  (51   &    62  Vict   o.  43),  s.   16.  [51  &  62  Vict.  c.  43,  s.  8]. 

—A.  a 
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Kx  parte  appointment  to  the  said  oflBce,  in  all  respects  condncted  himself 
with  propriety  and  proper  ability  in  the  said  office,  and  without  any 
inability  or  misbehaviour  whatsoever  :  and  that  this  deponent  has 
not  resigned  the  said  office,  or  been  guilty  of  any  misbehaviour  or 
inability  in  or  with  reference  to  or  in  respect  of  the  said  office  of 
Judge  of  the  said  Court,  or  in  his  character  of  Judge  of  the  said 
Court,  or  otherwise :  and  that  he  never  became  liable  to  be  dis- 
missed from  his  said  office  of  Judge  of  the  said  court  in  any  way 
whatsoever,  or  for  any  cause  whatsoever.  Nevertheless  this 
deponent  says  that  the  said  Earl  of  Carlisle  did,  on  the  said 
24th  day  of  November,  1851,  by  a  document  uuder  his  hand  and 
[  •176  ]  ♦seal,"  "  illegally  and  improperly,  and  contrary  to  the  statute  in 
that  behalf,  as  this  deponent  is  advised  and  believes,  affect  and 
claim,  and  pretend,  as  Chancellor  of  the  said  Duchy,  to  remove 
this  deponent  from  his  said  office  of  Judge  of  the  said  court  on 
account  of  some  supposed  and  pretended  inability  and  misbehaviour; 
which  this  deponent,  on  his  oath  aforesaid,  says  never  existed." 
A  copy  of  the  instrument  of  dismissal  was  annexed  to  the  affidavit. 
It  was  as  follows. 

"To  all  to  whom  these  presents  shall  come:  J,  the  Right 
Honourable  George  William  Frederick,  Earl  of  Carlisle,  Chancellor 
of  the  Duchy  of  Lancaster,  send  greeting.  Enow  ye,  that,  William 
Bamshay,  Esquire,  barrister-at-law,  now  being  Judge  of  the  county 
court  of  Lancashire  holden  at  Liverpool  in  and  for  a  district 
whereof  the  whole  is  in  the  Duchy  of  Lancaster,  duly  appointed, 
divers  reports,  representations  and  circumstances  relating  to  the 
ability  and  behaviour  of  the  said  W.  Bamshay,  as  such  Judge  and 
in  the  said  office,  made  it  proper  and  necessary  for  me,  being 
Chancellor  as  aforesaid,  and  by  virtue  of  my  said  office,  and  under 
and  by  virtue  of  the  statute  passed  "  &c.  (9  &  10  Vict.  c.  95,  "  For 
the  more  easy  recovery  of  small  debts  and  demands  in  England"), 
**  to  inquire,  examine  into  and  ascertain  the  ability  and  behaviour 
of  the  said  W.  R,  as  such  Judge,  in  his  said  office ;  and  thereupon 
due  notice  was  given  to  the  said  W.  R.  in  that  behalf ;  and  after- 
wards, and  in  the  presence  and  hearing  of  the  said  W.  R.  and  of 
his  counsel,  I,  the  said  G.  W.  F.,  Earl  of  Carlisle,  Chancellor  as 
aforesaid,  did  accordingly  make  due  inquiry  and  examine  into  the 
ability  and  behaviour  of  the  said  W.  R.,  as  such  Judge,  in  his  said 
office;  and  the  said  W.  R.,  having  heard  the  several  matters  brought 
[  *176  ]  before  me  in  that  behalf  in  his  presence  as  aforesaid,  *did,  by 
himself  and  his  counsel,  make  and  urge  such  defence  and  answer  to 
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the  said  several  matters  as  he  thought  fit :  Now  I,  the  said  6.  W.  F.,  Ex  parte 
Earl  of  Carlisle,  Chancellor  as  aforesaid,  having  duly  weighed  and 
deliberatel}'  considered  the  said  several  matters  and  premises  afore- 
said, do  find,  determine  and  adjudge  that  the  said  W.  B.  is  unable 
duly  and  properly  to  execute  his  said  office  of  Judge  of  the  aforesaid 
county  court,  and  the  duties  thereof;  And  I  do  also  find,  determine 
and  adjudge  that  the  said  W.  B.  has  misbehaved  himself  in  his  said 
office  of  Judge,  and  in  the  duties  thereof :  And  therefore,  and  for 
such  several  and  respective  causes  and  reasons,  and  under  and  by 
virtue  of  the  said  statute,  I  think  fit  to,  and  do  hereby,  remove  and 
discharge  the  said  W.  B.  from  his  said  office  of  Judge  of  the  county 
court  aforesaid  :  And  I  do  hereby  declare  the  said  W.  B.  removed 
and  discharged  from  his  said  office  of  Judge  of  the  county  court 
aforesaid  accordingly.  In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal,  this  24th  day  of  November,  a.d.  1851. 

"  Witness  F.  Dawes  Danvbrs,  "  Cablislb. 

*'  Duchy  of  Lancaster  Office,  London.*' 

Mr.  Bamshay  further  deposed  that  the  said  document  was  delivered 
to  him  by  a  messenger,  who  at  the  same  time  delivered  a  sealed 
letter  from  the  Earl  of  Carlisle ;  of  which  a  copy  (excepting  a 
paragraph  marked  private,  and  not  material  to  the  present  question) 
was  annexed,  and  which  was  as  follows. 

"  November  24,  1851. 

"  Dear  Sir, — This  letter  will  reach  you  together  with  the  very 
painful  intimation  of  the  decision  to  which  I  have  thought  it  my 
duty  to  come. 

''  One  thing  I  request  you  to  believe,  which  is,  that  nothing  I  am 
about  to  observe  is  written  with  the  intention  *or  wish  to  deprecate  I  ''t?  ] 
any  proceeding  on  your  part  in  consequence  of  that  decision,  which 
you  mir;ht  see  fit  to  adopt.  Still,  in  taking  a  step  which  I  fear  you 
can  only  regard  as  one  of  a  most  inimical  character,  1  cannot,  in 
justice  to  truth,  refrain  from  recording  my  conviction  that  the 
person  whom  I  am  thus  removing  from  the  post  where  I  had 
placed  him  has  very  many  good  and  some  great  qualities ;  that  he 
has  conferred  essential  benefits  on  the  community  amidst  which 
he  prosecuted  his  labours,  now  abruptly  terminated ;  and  that,  in 
addition  to  other  more  private  and  personal  reasons,  I  feel  on  these 
grounds  much  additional  sorrow  to  have  been  unable  to  resist  the 
conclusion  that  he  had  not  the  degree  of  self-command  to  enable 
him  properly  to  perform  the  duties  of  the  Judge  of  the  county  court 
of  Liverpool. 


568  1862.    Q.  B.     18  Q.  B.  177—178.  [ba 

Ex  parte  **  You  will  have  perceived  that  this  is  not  an  official  commmiica- 

tion ;  still  less  is  it  one  to  which  I  expect  any  reply :  but  you  are 
welcome  to  make  any  use  of  its  contents  you  may  deem  proper. 
"  I  am,  dear  Sir,  Your  faithful  Servant, 

"  Carlible." 

Mr.  Bamshay  further  deposed  that  he,  after  receipt  of  those  two 
documents,  wrote  to  the  Earl  of  Carlisle,  requesting  to  be  informed 
in  respect  of  what  particular  act  or  acts,  word  or  words,  he  had 
claimed  to  remove  Mr.  Bamshay ;  and  that  Mr.  Bamshay  received 
a  letter  from  the  Earl  simply  acknowledging  the  receipt  of  Mr. 
Bamshay's  letter,  and  giving  no  information.  The  affidavit  con- 
tained a  statement  as  to  circumstances  preceding  the  delivery  of 
the  order  of  removal ;  and  it  set  forth  a  copy  of  a  memorial  pre- 
[•178]  sented  to  the  Earl  on  *9th  October,  1851,  signed  by  certain 
inhabitants  of  Liverpool.     The  memorial  was  as  follows: 

"  To  the  Bight  Honourable  the  Earl  of  Carlisle,  Chancellor  of 
the  Duchy  of  Lancaster. 

''  The  memorial  of  the  undersigned  inhabitants  of  the  borough 
of  Liverpool,  in  the  county  of  Lancaster, 

*'  Showeth :  That  your  memorialists  have  occasion,  which  tbey 
deeply  deplore,  to  address  your  Lordship  in  the  language  of 
indignation  and  complaint  at  the  conduct  pursued  by  William 
Eamsliay,  Esquire,  the  Judge  of  the  Liverpool  county  court,  since 
liis  acquittal  (1)  by  your  Lordship  and  the  commencement  of  his 
sittings.  That  Mr.  Bamshay  has  brooded  over  wrongs,  erroneously 
supposefl  to  have  been  committed  against  him  by  the  public  pres8 
of  Liverpool,  until  he  has  come  to  view  all  their  acts  in  which  his 
name  is  in  any  way  mixed  up  through  a  distorted  and  distempered 
medium ;  and,  as  evidence  of  this  unhappy  temper,  he  has,  on 
several  occasions,  declared  his  intention  of  making  an  example  of 
persons  who  were  supposed  to  be  his  accusers  previous  to  tlie  late 
investigation  before  your  Lordship.  Under  the  influence  of  this 
morbid  state  of  mind,  he  has  lately  denounced  a  most  innocent  placard 
(accidentally  placed  upon  a  wooden  paling  near  his  court,  and  used 
by  bill  stickers  for  all  their  placards)  as  a  libellous  attack  npon 
himself,  and  as  a  contempt  of  his  court :  and,  in  the  assertion  of 
his  power  (of  which  he  entertains  a  very  exalted  opinion)  to  visit 
all  acts  which  he  chooses  to  consider  contempts  of  his  court  in  a 
summary  manner,  he  has  lately  sent  a  person,  stated  to  be  an 

(1)  See  poet,  p.  569. 
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officer  of  his  court,  with  verbal  directions  only  to  bring  Mr.  Michael      Ex  parte 
•James  Whitty,  the  publisher  of  the  placard  above  mentioned,  to       [  m79  ] 
his  court.    The  oflBcer  proceeded  to  Mr.  Whitty's  place  of  business, 
with  a  companion,  to  execute  their  verbal  order.     Mr.  Whitty 
demanded  their  authority ;  and,  on  their  stating  they  had  none  to 
produce,  he  refused  to  accompany  them,  but,  at  the  same  time, 
expressed  his  willingness  to  wait  until  they  could  procure  either  a 
warrant  or  summons  from  the  court.    This  they  refused  to  do ;  and, 
having  recourse  to  force  to  compel  him,  they  were  resisted  by 
Mr.  Whitty  and  his  son,  and  some  of  bis  servants ;  and  they  did 
not  accomplish  their   object.     The  Judge  afterwards  issued  his 
summons,  which  was  left  at  Mr.  Whitty's  dwelling-house,  requiring 
him  to   attend  his  court   to  answer   for  contempt.     Mr.  Whitty 
immediately  obeyed  the  summons ;  when  the  Judge  not  only  went 
into  the  consideration  of  the  questions  of  contempt  of  court  with 
respect  to  the  placard  adverted  to,  but  into  charges  of  insulting 
and  assaulting  the  officers  of  the  court  in  discharging  the  verbal 
requisition  that  he  (Mr.  Whitty)  should  attend  the  court,  and  the 
resisting  them  in  their  attempting  to  take  him  to  the  court  by 
force.    And  the  Judge  ordered  Mr.  Whitty  to  pay  a  fine  of  51.  for 
insulting  the  court,  or  to  be  imprisoned  seven  days  at  Lancaster 
Castle,  and  be  imprisoned  at  Lancaster  Castle  absolutely  for  two 
terms  of  seven  days  for  assaulting  the  officers,  and  to  pay  two 
other  fines,  of  51.  each,  for  insulting  the  officers,  or  to  be  imprisoned 
fourteen  days.     The  two  penalties  of  seven  days'  imprisonment 
absolutely,  for  assaulting  the  officers,  the  Judge  afterwards  with- 
drew, substituting  the  infliction  of  fines  of  51.  each,  or  seven  days* 
imprisonment  in  each  case  in  default  of  payment.    The  fines  *were       [  •180 
not  paid ;  and  Mr.  Whitty  was  sent  to  Lancaster  Castle.     Two  days 
after  the  hearing  of  the  charges  against  Mr.  M.  J.  Whitty,  Mr.  John 
Whitty  attended  on  a  summons  for  assaulting  the  officers ;  and,  in 
result,  he  was  fined  in  four  penalties,  of  40^.  each,  for  assaulting 
and  insulting  the  officers :  in  default  of  payment  as  to  the  assault 
the  Judge  imposed  an  imprisonment  in  each  case ;  and,  as  to  the 
two  penalties  for  insulting  the  officers,  he  stated  that  the  amounts 
would  be  recoverable  as  debts  under  the  County  Courts  Act ;  and, 
if  not  paid,  that  the  defendant  would  be  liable  to  two  imprison- 
ments of  forty  days  each.     Orders  were  drawn  up  to  send  Mr.  John 
Whitty  to  Lancaster;   when  the  inhabitants  of  Liverpool  inter- 
posed and  paid  all  the  fines  of  Mr.  John  Whitty,  to  prevent  his 
going  to  Lancaster,  and  paid  the  fines  of  Mr.  M.  J.  Whitty,  and 
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Ez  parte  procured  his  discharge  from  Lancaster  Castle ;  when  the  following 
Ramshay.  j.Q^^jpt  ^g^g  given  to  the  contributors  :  *  Liverpool,  2  October,  1861. 
Mr.  J.  R.  Jeffrey  has  this  day  paid  me,  under  protest,  the  sum  of 
83f.,  on  account  of  Mr.  Michael  James  Whitty  and  Mr.  John  Whitty, 
viz.,  Mr.  Michael  James  Whitty  5Z.  for  wilfully  insulting  the  Judge 
in  going  to  the  court ;  51.  for  wilfully  insulting  Robert  Hartley,  an 
officer  of  the  court,  whilst  going  to  the  court;  51.  for  wilfully 
insulting  Roger  Gharnley,  an  officer  of  the  court,  whilst  going  to  the 
court ;  6/.  for  assaulting  Robert  Hartley,  an  officer  of  the  court,  in 
the  execution  of  his  duty ;  and  51.  for  assaulting  Roger  Chamley, 
an  officer  of  the  court,  in  the  execution  of  his  duty  ;  and  Mr.  John 
Whitty  21.  for  assaulting  Robert  Hartley,  one  of  the  officers  of  the 
court,  in  the  execution  of  his  duty ;  21.  for  assaulting  Roger  Ghamley, 
[  ^181  ]  one  of  the  officers  of  the  court,  in  the  execution  of  his  duty  ;  *2L  for 
wUf ully  insulting  Robert  Hartley,  one  of  the  officers  of  the  court,  in 
going  to  the  court ;  and  21.  for  wilfully  insulting  Robert  (i)  Charnley, 
one  of  the  officers  of  the  court,  in  going  to  the  court.  WiLiiiAM 
Strathbrn,  clerk  of  the  county  court  of  Lancaster  holden  at  Liverpool.' 
"  That,  throughout  the  proceedings,  Mr.  Whitty  senior  exhibited 
no  contumacy :  on  the  contrary,  whilst  at  his  own  place  of  business, 
he  expressed  his  readiness  to  obey  the  court  if  served  with  a  written 
request,  and  accordingly  did  so  as  soon  as  he  was  served  with 
the  summons:  and,  throughout  the  inquiry  against  him,  which 
lasted  about  seven  hours,  he  was  patient,  respectful  and  forbearing, 
never  uttering  even  a  single  word,  although  very  many  observations 
fell  from  the  Judge  greatly  calculated  to  wound  and  exasperate 
him.  That  the  Judge  of  the  county  court,  on  the  other  hand, 
throughout  the  proceedings  against  Mr.  M.  J.  Whitty  and  Mr.  John 
Whitty,  in  his  various  characters  of  accuser,  witness,  Judge  and 
jury,  was  pre-eminently  harsh,  vindictive  and  oppressive.  That 
the  construction  put  by  the  Judge  of  the  county  court  on  the 
clauses  of  the  County  Courts  Act,  in  reference  to  cases  of  contempt, 
is,  as  your  memorialists  believe,  unconstitutional  and  illegal :  and, 
if  it  were  otherwise,  that  his  unprecedented  assumption  of 
authority,  and  the  temper  which  he  has  displayed  in  attempting 
to  enforce  that  authority,  plainly  demonstrate  that  he  has  not  the 
moderation  and  equanimity  which  are  essential  to  the  character  of 
a  county  court  Judge.  At  the  same  time,  the  violent  and  unexpected 
measures  resorted  to  by  Mr.  Ramshay,  for  upholding  what  he  calls 
the  dignity  of  his  court,  have  alienated  the  great  majority  of  the 

(1)  8ic. 
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trading  community;  so  that  this  court  must  be  a  comparatively  £z parte 
useless  one  so  *long  as  Mr.  Eamshay  shall  be  suffered  to  preside  ITflV 
there.  Your  memorialists,  in  conclusion,  pray  that  your  Lordship 
would  be  pleased  to  hold  in  Liverpool,  or  its  immediate  neighbour- 
hood, a  court  of  inquiry  into  the  conduct  of  Mr.  Eamshay  since  his 
acquittal  by  your  Lordship  from  the  former  charges  made  against 
him,  and  his  resumption  of  his  sittings.  And  that,  if  the  foregoing 
facts  be  established  against  him,  as  your  memorialists  confidently 
believe  they  can  be,  that  your  Lordship  would  be  pleased  to  remove 
Mr.  Bamshay  from  the  ofiice  of  Judge  of  the  county  court  of 
Liverpool,  and  to  appoint  another  Judge,  of  learning,  temper  and 
moderation,  in  his  stead.** 

Mr.  Bamshay  deposed  that  a  copy  of  this  memorial  was  sent  to 
him  from  the  Duchy  Office,  with  a  letter  from  the  clerk  of  the 
Duchy  (which  could  not  be  found)  inquiring  whether  Mr.  Bamshay 
admitted  or  denied  the  charges.  Mr.  Bamshay  wrote  to  the  Earl 
of  Carlisle  at  great  length,  presenting,  as  he  deposed  that  he 
believed,  a  correct  view  of  most  of  the  material  circumstances 
known  to  him  connected  with  the  charges;  and  referring  to  a 
former  inquiry  into  his  conduct,  which  had  been  held  by  the  Earl 
of  Carlisle,  in  the  preceding  June,  some  particulars  as  to  which 
were  stated  in  the  present  affidavit,  and  upon  which,  it  appeared, 
the  Earl  of  Carlisle  had  declined  to  remove  him :  and  Mr.  Bamshay 
now  urged  the  Earl  of  Carlisle  not  to  harass  him  with  another 
inquiry  so  soon  after  the  former,  and  protested  against  the  same. 
Mr.  Bamshay  afterwards  received  from  the  clerk  of  the  Duchy 
a  letter,  a  copy  of  which  was  annexed  to  the  affidavit,  and  which 
was  as  follows. 

"Duchy  of  Lancaster  Officb,"  &c., 

"October  23rd,  1851. 
"  Sib, — I  am  directed  by  the  Chancellor  of  the  Duchy  of  *Lancaster  C  *183  ] 
to  acknowledge  the  receipt  of  your  letter  of  the  20th  instant,  and  of 
your  observations  with  reference  to  the  late  proceedings  in  the 
county  court  of  Liverpool,  on  the  subject  of  which  his  Lordship 
had  received  a  memorial,  of  which  a  copy  was  forwarded  to  you  by 
his  desire  on  the  11th  instant.  His  Lordship  desires  me  to  inform  you 
that,  after  weighing  all  the  circumstances,  he  has  decided  to  hear 
evidence  in  support  of  and  against  the  charges  on  Wednesday,  the  5th 
November  next,  at  10  o'clock  in  the  forenoon,  at  the  Court  House  at 
Preston,  in  the  County  Palatine  of  Lancaster ;  notice  of  which  will  be 
given  to  the  memorialists.   I  am  to  add  that  yourself  and  the  parties 
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Ex  parte  complaining  will  have  the  opportunity  of  being  there  represented 
by  counsel,  if  thought  fit.  I  am,  Sir,"  &c.,  "F.  Dawes  Danvers." 
An  inquiry  was  held  at  Preston,  which  was  attended  by 
Mr.  Ramshay,  personally  and  by  counsel.  No  part  of  the  evidence 
against  Mr.  Bamshay  was  given  upon  either  oath  or  affirmation. 
Mr.  Bamshay  further  deposed  "  that  he  has  never,  at  any  time, 
been  called  upon  by  the  said  Chancellor  to  show  cause  why  he 
should  not  be  removed  from  his  said  office  of  Judge  of  the  county 
court  of  Lancashire  holden  at  Liverpool ;  but  that  he  was  merely 
called  upon  to  show  cause  why  an  inquiry  should  not  be  held,  and 
to  state  whether  he  admitted  or  denied  the  charges  of  misconduct 
alleged  against  him  in  the  said  memorial,  and  before  the  said 
inquiry  was  held  at  Preston.  And  that  this  deponent  had  no  notice, 
before  the  said  decision,  or  after  the  said  inquiry,  or  after  the  said 
Chancellor  had  considered  the  said  evidence,  to  show  cause  why  he 
should  not  be  dismissed ;  and  that  he,  this  deponent,  never  was 
called  upon  by  or  on  behalf  of  the  said  Chancellor,  at  any  time,  to 
[  ♦iSi  ]  show  cause  why  this  deponent  should  not  be  dismissed  from  *hi8 
said  office ;  and  that  he,  this  deponent,  has  never  been  informed, 
at  any  time,  that  the  said  Chancellor  was  about  to  dismiss  this 
deponent,  except  by  the  actual  dismissal  itself,  which  came  upon 
this  deponent  entirely  by  surprise.  And  that,  if  this  deponent  had 
had  notice,  and  the  opportunity,  to  show  cause  against  the  said 
dismissal  before  it  was  pronounced,  he,  this  deponent,  is  advised 
and  believes  he  could  have  shown  to  the  Chancellor  valid  reasons 
why  he,  this  deponent,  ought  not  to  have  been  dismissed."  "That 
this  deponent  protested  to  the  said  Chancellor,  in  the  most  emphatic 
manner,  in  a  long  letter  addressed  and  forwarded  by  this  deponent 
to  the  said  Chancellor  before  the  said  inquiry  at  Preston  was  fixed 
by  the  said  Chancellor  and  notified  to  this  deponent,  against  the 
said  inquiry  at  Preston,  or  any  other,  being  held  by  the  said 
Chancellor  for  the  purpose  of  inquiring  into  the  said  supposed 
charges  of  misconduct  in  the  said  memorial ;  and  protested,  in  the 
strongest  manner,  that  the  said  supposed  charges  were  matters  of 
law  cognizable  by  the  ordinary  legal  tribunals,  and  that  the  said 
Chancellor  ought  not,  therefore,  to  assume  to  himself  to  call  in 
question,  or  to  presume  to  adjudicate  upon,  the  said  supposed 
charges  of  misconduct ;  and  then  and  there,  in  the  said  letter, 
stated  to  and  warned  the  said  Chancellor  that  neither  this  deponent 
nor  the  said  memorialists  would  abide  by  the  decision  of  the  said 
Chancellor  thereon,  and  that  most  certainly  this  deponent  would 
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not  submit  to  be  bound   by  the  decision  of  the  said  Chancellor      £z  parte 

thereon  ;   and  that  they  were  not  proper  subjects  for  the  considera-     ^^**8"^^- 

tion  of  the  said  Chancellor,  but  consisted  simply  of  the  judicial 

action  and  decisions  of  this  deponent  upon  certain  cases  of  contempt 

before  this  deponent  as  Judge  of  the  said  court,  and  depended  upon 

the  construction  *of  the  County  Courts  Act  in  a  matter  upon  which       [  '186  ] 

there  had  been  no  distinct  judicial  decision  of  the  Superior  Courts 

at  Westminster  upon  the  section  in  question  of  the  County  Courts 

Act.    That,  after  and  under  this  protestation,  deponent  attended  at 

Preston  solely  from  and  out  of  respect  to  the  said  Chancellor,  and 

under  the  impression  that  the  said  Chancellor  had  appealed  to  the 

honour  of  this  deponent  to  show  the  entire  propriety  of  his  own 

conduct,  and  to  remove  some  false  impressions  in  the  public  mind, 

and  thus  place  this  deponent  and  his  patron  the  said  Chancellor  in 

a  proper  position  in  the  eyes  of  the  world ;  and  that,  by  so  attending 

under  protest,  deponent  did  not  intend  in  any  way  to  waive  his 

legal  rights,  and  stated,  by  his  counsel  in  court  at  Preston,  before 

the  commencement  of  the  said  inquiry,  that  actions  were  brought 

or  intended  to  be  brought  against  deponent  for  his  conduct  relative 

to  the  matters  in  question,  and  that  he  might  be  prejudiced  therein 

by  the  said  inquiry  and  by  the  delay  and  distraction  and  expense 

incident  thereto  and  otherwise." 

The  affidavit  further  entered  into  the  merits  of  the  matters 
discussed  on  the  inquiry,  which  comprehended,  besides  the  charge 
in  respect  of  the  conduct  of  Mr.  Eamshay  towards  Messrs.  Whitty, 
numerous  other  alleged  instances  of  misbehaviour,  in  respect  of 
temper  and  demeanour.  The  charges  were  denied  and  explained  by 
the  affidavits  of  Mr.  Bamshay  and  many  other  deponents :  and  the 
affidavits  also  contained  depositions  in  favour  of  Mr.  Bamshay's 
general  conduct  and  abilities  as  a  Judge.  Mr.  Bamshay  also 
deposed  to  circumstances  from  which  he  inferred  that  the  charge 
against  him  had  been  made  principally  at  the  instance  of  a  society 
at  Liverpool  called  the  Guardian  Society:  and  his  affidavit 
'impugned  the  motives  of  the  society  and  of  other  persons  who  had  [  *186  ] 
taken  a  part  in  preferring  the  charges. 

Sir  F.  Kelly,  in  support  of  his  motion : 

The  affidavits  show  that  the  dismissal  was  not  warranted  by  the 
facts. 

(Lord  Campbell,  Ch.  J.:  We  cannot  enter  into  the  merits :  it  was 
for  the  Chancellor  of  the  Duchy  to  decide  upon  them.) 
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Ex  parte  The  relator  is  entitled  to  the  opinion  of  a  jury  on  the  question  of 
''  inability  or  misbehaviour/'  within  the  meaning  of  stat.  9  &  10 
Vict.  c.  95,  s.  18. 

(Lord  Campbell,  Ch.  J. :  Do  you  say  that  Mr.  Bamshay  was  no* 
heard,  or  that  the  matters  charged  did  not  show  inability  or 
misbehaviour  ?) 

The  relator's  case  is  that  the  charges  were  not  supported  by  the 
evidence  :  and,  as  to  this,  the  decision  of  the  Chancellor  is  no  more 
final  than  the  decision  of  a  rector  upon  the  dismissal  of  a  parish 
clerk.   A  clerk  so  dismissed  is  entitled  to  a  mandamus  to  be  restored. 

(Lord  Campbell,  Ch.  J. :  Is  that  so  where  the  clerk  has  been 
heard  ?) 

The  judgment  of  the  rector  is  not  final :  Rex  v.  Warren  (l).  Bat, 
further,  the  language  of  sect.  18  shows  that  the  fact  of  inability  or 
of  misbehaviour  is  necessary  to  give  the  Chancellor  jurisdiction. 
The  statute  gives  no  power  to  the  Chancellor  to  examine  upon  oath ; 
nor  has  he  any  means  of  inquiry  beyond  those  which  a  private 
individual  would  have.  The  proceeding,  therefore,  is  not  in  the 
proper  sense  of  the  word  judicial.  Consequently,  unless  the  remedy 
now  asked  for  can  be  granted,  the  party  dismissed  has  really  no 
means  of  ensuring  a  legal  inquiry  at  all.  As  the  evidence  was  not, 
and  could  not  be,  given  upon  oath,  the  judgment  of  the  Chancellor 
[  •187  ]  may  be  *grounded  upon  testimony  the  falsehood  of  which  will  not 
subject  the  witnesses  to  a  prosecution  for  perjury.  It  is  highly 
improbable  that  the  Legislature  should  have  intended  such  an  inquiry 
to  be  final.  This  Court  appears  to  have  decided  in  favour  of  the 
principle  for  which  the  relator  contends,  in  Reg.  v.  Owen  (2).  There, 
under  sect.  24  of  the  same  statute,  the  Judge  of  a  county  court 
dismissed  the  clerk  of  the  court ;  and  the  dismissal  was  approved  of 
by  the  Lord  Chancellor.  It  was  held  that  the  dismissed  clerk 
was  entitled  to  question  the  validity  of  the  dismissal  by  an  inquiry 
in  the  nature  of  a  quo  wairanto  against  his  successor :  and,  issue 
being  joined  as  to  the  fact  of  inability,  and  the  jury  having  specially 
found  only  facts  which,  in   the  opinion  of  this   Court,   did  not 

(1)  1  Cowp.  370.  "when     such    Lord    Chancellor    or 

(2)  15  Q.  B.  476.  [Under  the  Chancellor  of  the  Duchy  shall  in  his 
County  Courts  Act,  1888  (61  &  52  Vict,  discretion  think  fit.*'  Under  9  &  10 
c.  43),  s.  27,  the  registrar  is  removable  Vict.  c.  95,  s.  24,  the  power  to  remove 
by  the  Lord  Chancellor  or  the  Chancel-  the  **  clerk  "  was  "  in  case  of  inability 
lor  of  the  Duchy  as  the  case  may  be,  or  misbehayiour." — ^A.  C] 
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amoant  to  inability,  judgment  was  given  for  the  Grown.     The  instru-      Kx  parte 
ment  of  dismisBal  here  does  not  specify  the  inability  :  it  may  have 
been  no  more  than  existed  in  Reg.  v.  Owen  (i). 

(Lord  Campbell,  Ch.  J. :  It  there  appeared  that  the  only  inability 
suggested  was  insolvency.  Do  your  affidavits  here  show  that 
nothing  was  charged  against  the  relator  which  could  amount  to 
inability  or  misbehaviour  ? 

The  question  is,  how  the  fact  is  to  be  determined.  In  Reg.  v. 
Owen  (1)  Erle,  J.  said :  "  The  county  court  Judge  has  power  to 
dismiss  his  clerk  for  inability;  and  the  clerk,  if  he  is  dismissed  on 
that  ground,  has  a  right  to  raise  the  question  whether  the  fact  of 
such  inability  exists  ;  and,  when  that  question  is  raised,  it  is  for  the 
jury  to  decide  it." 

(Lord  Campbell,  Ch.  J. :  That  was  said  after  the  information  had 
issued,  and  the  special  verdict  had  been  returned.  It  is  probable 
that  the  affidavits  on  which  the  rule  was  granted  showed  a  charge 
amounting  to  what  the  jury  found. 

Pattbson,  J. :  *0n  the  argument  upon  the  rule  for  a  quo  wan-anto       f  •188  ] 
it  was  conceded  that  the  sole  ground  was  the  insolvency. 

Lord  Campbell,  Ch.  J. :  And  without  some  such  admission  or 
proof  there  could  have  been  no  rule.) 

The  letter  accompanying  the  delivery  of  the  dismissal  here  showed 
that  the  Chancellor  did  not  himself  consider  that  a  strong  case 
was  made  out. 

Another  ground  for  the  application  is  that  the  cases  adduced  on 
the  inquiry  were  very  numerous  and  embarrassing. 

(Lord  Campbell,  Ch.  J. :  Does  it  appear  that  Mr.  Bamshay  applied 
for  further  time  ?) 

That  is  not  sworn.  But  the  main  complaint  was  originally  the 
fining  of  Mr.  Whitty;  while,  at  the  hearing,  numerous  other 
complaints  were  adduced. 

Further,  at  the  close  of  the  inquiry,  the  proper  course  would  have 
been  to  call  on  Mr.  Bamshay  to  show  cause  why  he  should  not  be 

(1)  15  a  B.  486.    See  note  (2)  on  p.  572,  anU. 


574  1852.    Q.  B.    18  Q.  B.  188—190.  [wu 

Ez  parte      dismissed.    Ex  parte  Kinning  (i)  shows  that  this  step  should  have 

been  taken  after  the  determination  on  the  facts.     But  it  appears 

that  the  Ghamgbllor  executed  the  instrument  of  dismissal  without 

any  communication  or  notice  to  Mr.  Bamshay,  in  a  very  few  days 

after  the  inquiry. 

Cur.  adv.  vtdt. 

Lord  Gampbbll,  Cb.  J.,  in  this  vacation  (February  10th),  delivered 
the  judgment  of  the  Court.  After  stating  the  nature  of  the 
application  against  Mr.  Pollock,  his  Lordship  said : 

The  ground  of  the  application  is  that,  when  he  was  appointed  to 
the  office,  it  was  not  vacant,  William  Ramshay,  Esq.,  who  before 
filled  it,  not  having  been  lawfully  removed  from  it.  The  question 
[  *18«  J  which  we  *have  to  consider  therefore  is,  whether,  upon  theaflfidavits 
laid  before  us,  Mr.  Bamshay  is  entitled  to  question  the  legality  of  his 
removal  in  a  quo  warranto  against  his  successor. 

This  depends  upon  the  true  construction  of  stat.  9  &  10  Yict.  c.  95, 
s.  18,  whereby  it  is  enacted :  "  That  it  shall  be  lawful  for  the 
said  Lord  Chancellor,  or,  where  the  whole  of  the  district  is  within 
the  Duchy  of  Lancaster,  for  the  Chancellor  of  the  said  Duchy,  if  he 
shall  think  fit,  to  remove  for  inability  or  misbehaviour  any  such 
Judge  already  appointed  or  hereafter  to  be  appointed." 

By  a  formal  instrument  under  the  hand  and  seal  of  George 
William  Frederick,  Earl  of  Carlisle,  Chancellor  of  the  Duchy  of 
Lancaster,  within  which  the  whole  of  the  district  of  this  county 
court  lies,  Mr.  Bamshay,  before  the  appointment  of  Mr.  Pollock, 
was  removed  for  inability  and  misbehaviour. 

We  are  of  opinion  that  this  instrument  is  not  absolutely  con- 
clusive ;  that  the  Chancellor,  in  the  exercise  of  the  authority  to 
dismiss  from  the  office,  is,  in  the  language  of  the  Judges  in  Rex  v. 
Warren  (2),  **  subject  to  the  controul  of  this  Court,"  and  that  (as  is 
there  said)  we  may  inquire  into  the  cause  and  manner  of  amotion. 
We  cannot  insist  that  the  instrument  of  removal  shall  set  out  all 
the  proceedings  instituted  in  order  to  the  removal,  with  the  specific 
charges  showing  inability  or  misbehaviour,  or  the  evidence  adduced 
to  support  these  charges.  The  instrument  being  dravm  up  in  the 
words  of  the  Act  of  Parliament,  we  may  presume  that  the 
Chancellor  has  duly  exercised  his  jurisdiction  till  the  contrary  is 
proved.  But  we  think  that  it  would  have  been  open  to  Mr.  Bamshay 
[  •ISO  ]       to  show  that  he  was  removed  *  without  notice  of  any  charges  against 

(1)  4  C.  B.   507.     See  Bonaker  v.  (2)  1  Cowp.  370. 

Fvans,  83  H.  R.  409  (16  a  B.  162). 
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him,  or  without  an  opportunity  of  being  heard  in  his  defence,  or  Ez  parte 
that  no  evidence  was  adduced  to  support  the  charges,  or  that  the 
complaints  against  him  were  not  for  inability  or  misbehaviour  in 
his  office,  and  were  of  such  a  nature  that,  if  proved  or  admitted, 
they  could  not  disqualify  him  for  his  office,  or  amount  to  inability 
or  misbehaviour,  within  the  meaning  of  the  Act  of  Parliament. 
Upon  such  affidavits,  we  think  that  we  should  have  been  bound  to 
grant  a  rule  to  show  cause  for  a  quo  wairanto,  with  a  view  to  his 
being  afterwards  restored  to  his  office  from  which  he  had  been 
illegally  removed.  We  are  to  see  that  Judges  and  functionaries 
vested  with  judicial  authority  do  not  exceed  their  jurisdiction.  The 
Chancellor  has  authority  to  remove  a  Judge  of  a  county  court  only 
on  the  implied  condition  prescribed  by  the  principles  of  eternal 
justice,  that  he  hears  the  party  accused:  he  cannot  legally  act 
upon  such  an  occasion  without  some  evidence  being  adduced  to 
support  the  charges ;  and  he  has  no  authority  to  remove  for  matters 
unconnected  with  inability  or  misbehaviour  in  the  office  of  county 
court  Jud^e.  Where  the  party  complained  against  has  had  a  fair 
opportunity  of  being  heard,  where  the  charges,  if  true,  amount  to 
inability  or  misbehaviour,  and  where  evidence  has  been  given  in 
support  of  them,  we  think  we  cannot  inquire  into  the  amount  of 
evidence  or  the  balance  of  evidence,  the  Chancellor,  acting  within 
his  jurisdiction,  being  the  constituted  Judge  upon  this  subject. 

Looking  to  the  affidavits  on  which  this  motion  was  made,  they 
appear  to  us  to  be  insufficient  to  rebut  the  presumption  that  the 
removal  was  regular  and  rightful.  The  affidavits  very  strongly 
assert  Mr.  Bam  shay's  uniform  good  conduct  as  a  Judge,  as  well  as 
his  ability;  *and  they  particularly  seek  to  justify  his  conduct  on  [  •i9i  ] 
some  occasions  when  he  was  supposed  to  have  acted  improperly,  as 
in  fining  the  editor  of  a  newspaper  for  a  contempt  of  court.  But 
Mr.  Bamshay  does  not  say  that  grave  charges  of  misbehaviour  as 
a  Judge  were  not  brought  against  him,  or  that  he  had  no  notice  of 
these  charges,  or  that  he  had  not  a  fair  opportunity  of  being  heard 
upon  them,  or  that  evidence  was  not  adduced  to  support  them. 
Consistently  with  these  affidavits,  the  proceedings  may  have  been 
regularly  conducted ;  and  there  may  have  been  evidence  before 
Lord  Carlisle  sufficient  to  support  the  charges  and  to  warrant  the 
judgment. 

Sir  Fitzroy  Kelly  contended  that,  upon  the  just  construction  of 
the  statute,  this  Court  is  bound  to  grant  a  qiLo  warranto  so  that  the 
merits  of  the  case  may  be  ultimately  determined  by  a  jury.    But 
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Ex  parte  we  are  of  opinion  that,  when  the  Chancellor  has  duly  acted  within 
RAM8HAY.  j^g  jurisdiction  in  the  exercise  of  this  authority,  giving  notice  to 
the  party  accused  of  the  charges  against  him,  those  charges,  if 
true,  amounting  to  inability  or  misbehaviour  in  his  ofl&ce,  inquiring 
by  evidence  into  the  truth  of  the  charges,  and  hearing  the  party 
accused,  the  Legislature  intended  that  the  Chancellor's  sentence  of 
removal  should  be  final  and  conclusive. 

Much  stress  has  been  laid  upon  the  hardship  which,  from  this 
construction  of  the  statute,  would  arise  to  county  court  Judges,  who 
certainly  fill  an  office  of  great  dignity  and  importance  in  the 
administration  of  justice.  But  such  a  topic  can  only  be  legitimately 
used  to  assist  us  in  getting  at  the  real  meaning  of  the  Legislature : 
when  that  is  ascertained,  we  are  not  at  liberty  to  be  governed  by 
any  opinion  which  we  may  entertain  as  to  the  policy  or  even  the 
justice  of  the  enactment. 
[  192  J  But  it  may  not  be  very  improbable  that  the  Legislature,  amidst  a 

choice  of  difficulties,  intended  to  confer  this  power  of  removal,  with- 
out an  appeal  to  a  jury,  upon  the  Lord  Chancellor  or  the  Chancellor 
of  the  Duchy  of  Lancaster.  These  are  high  functionaries  under  the 
Crown,  and  directly  responsible  to  Parliament  for  the  due  exercise 
of  the  authority  committed  to  them.  There  must  be  a  power 
lodged  somewhere  of  removing  county  court  Judges,  both  for 
inability  and  misbehaviour.  Practically,  this  power  could  hardly 
he  exercised  by  the  Crown  on  the  address  of  the  two  Houses  of 
Parliament,  according  to  the  course  prescribed  for  the  removal  of 
the  Judges  of  the  Superior  Courts  in  Westminster  Hall.  Is  the 
appeal  to  a  jury,  which  it  is  supposed  that  the  Legislature  must 
have  contemplated,  altogether  free  from  inconvenience  ?  With  all 
due  deference  for  juries  in  the  exercise  of  their  proper  functions, 
the  Legislature  may  have  thought  that  the  Lord  High  Chancellor 
of  Great  Britain  or  the  Chancellor  of  the  Duchy  of  Lancaster  is 
likely  to  form  quite  as  impartial  and  enlightened  an  opinion,  after 
hearing  evidence  on  the  subject,  as  to  the  ability  and  behaviour  of 
a  Judge  in  his  office. 

Nor  can  we  overlook  the  obstruction  which  would  arise  to  the 
administration  of  justice  in  the  country  from  the  doctrine  contended 
for.  If,  upon  a  removal  after  an  inquiry  duly  conducted,  the 
appointment  of  a  successor  may  be  questioned  in  a  qtu)  warranto, 
then,  in  every  case  in  which  affidavits  can  be  obtained  denying  the 
charges  and  falsifying  the  evidence  by  which  they  were  supported, 
a  qtu>  warranto  may  go  ;  unseemly  struggles  may  arise  between  the 
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two  claimants  to  the  office  in  the  discharge  of  its  daties ;  and      Bx  parte 
questions  may  be  made  whether  all  the  proceedings  in  the  court  for    *  ^^*»"^^' 
many  months  are  not  coram  nonjudice. 

But,  after  all,  we  must  look  to  the  language  which  the  Legislature  [  193  ] 
has  employed,  and  put  upon  it  its  natural  and  grammatical  meaning, 
nothing  appearing  to  show  that  it  is  used  in  any  extraordinary 
sense.  "It  shall  be  lawful  for  the  said  Lord  Chancellor,"  "if  he 
shall  think  fit,  to  remove  for  inability  or  misbehaviour  any  such 
Judge.'*  Is  not  the  natural  and  grammatical  meaning  of  this 
language  that,  if  the  Chancellor  proceeds  duly,  he  may  without 
appeal  remove  for  inability  or  misbehaviour,  and  that,  having 
heard  evidence,  he  is  to  determine  whether  the  inability  or  mis- 
behaviour is  made  out.  He  is  clearly  constituted  Judge  of  the 
inability  or  misbehaviour  in  the  first  instance  ;  and,  if  no  appeal  is 
given  expressly  or  impliedly,  his  judgment  must  be  final.  No 
appeal  is  expressly  given  ;  and  to  imply  an  appeal,  we  think,  would 
be  to  legislate,  not  to  construe  the  language  of  the  Legislature. 

Sir  Fitzroy  Kelly  relied  much  on  Reg.  v.  Owen{i),  But,  when 
this  case  is  examined,  it  will  be  found  to  be  no  authority  in  his 
favour.  Although  it  proceeds  on  sect.  24  of  the  Act,  respecting  the 
removal  of  a  clerk  by  a  Judge,  it  would  have  been  strongly  in  point 
if  the  qtto  warranto  had  been  there  granted  after  the  Judge  had 
objected  to  the  clerk  charges  which,  if  true,  proved  inability  or  mis- 
conduct, and,  after  due  inquiry,  and  giving  the  clerk  an  opportunity 
of  being  heard,  had  dismissed  the  clerk  upon  the  ground  that  the 
charges  were  substantiated.  But,  on  inquiring  what  took  place 
when  the  quo  warranto  was  granted,  we  find  that  it  was  made  out 
to  the  Court  that,  instead  of  misbehaviour  being  imputed  to  the 
clerk,  it  was  admitted  that  he  had  always  performed  the  duties  of 
his  office  unexceptionably ;  *and  the  only  inability  imputed  was  an  f  •is*  J 
inability  to  pay  all  his  debts,  without  any  suggestion  that  this  had 
affected  his  mind  or  in  any  degree  disabled  him  from  doing  the 
duties  of  clerk.  Therefore  there  was  no  imputation  of  inability  or 
misbehaviour  in  his  office ;  and,  admitting  the  truth  of  all  that  was 
imputed,  no  inability  or  misbehaviour  in  his  office  appeared.  When 
the  special  verdict  was  argued,  no  question  arose  as  to  the  right  to 
the  quo  warranto  ;  and  the  observations  of  the  learned  Judges  then 
made  must  be  taken  with  reference  to  the  facts  and  points  then 
before  the  Court. 

Sir  Fitzroy  Kelly  likewise  relied  upon  a  class  of  cases  respecting 

(1)  15  Q.  B.  476.    [See  anU,  p.  572,  note  (2).] 
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Ex  parte  the  removal  of  a  parish  clerk  by  the  incumbent.  Bat,  sappomng 
Bahshat.  ^j^^j.  ^i^^  Chancellor  here  has  only  the  same  power  of  removing  the 
county  court  Judge  which  the  incumbent  has  of  removing  the  clerk 
at  common  law,  no  case  has  been  cited  where,  the  incumbent 
having  proceeded  regularly  against  the  parish  clerk,  bringing 
charges  against  him  of  misbehaviour  in  his  office,  giving  him 
notice  of  these  charges,  and  having,  after  hearing  evidence  to 
substantiate  them  and  hearing  the  defence,  dismissed  the  clerk  on 
the  ground  that  the  charges  were  proved,  this  Court  interfered  to 
restore  him  by  mandamuSy  on  affidavits  that  he  was  innocent,  and 
that  the  evidence  against  him  was  false.  The  case  of  Bex  v. 
Warren  (i),  which  was  mainly  relied  upon,  is  not  by  any  means  to 
this  effect.  The  report  is  short  and  unsatisfactory  :  but  the  rule  to 
show  cause  seems  to  have  been  granted  on  the  ground  that  the 
clerk  was  in  prison  when  he  was  removed,  so  that  he  could  not 
have  been  heard  in  his  defence ;  that  he  had  appointed  a  deputy ; 
and  that  no  misconduct  in  his  office  had  been  imputed  to  him. 
[  •iSB  ]  When  cause  was  shown,  the  *Court  said  :  "  There  is  no  sufficient 
reason  assigned  in  the  affidavits  that  have  been  read,  upon  which 
the  Court  can  exercise  their  judgment ;  nor  is  there  any  instance 
produced  of  any  misbehaviour  of  consequence."  Therefore, 
supposing  that  the  clerk  had  been  heard  in  this  case,  as  in  Reg. 
V.  Owen  (t)y  no  inability  or  misbehaviour  in  the  office  was  imputed, 
and  the  incumbent  had  no  authority  to  remove.  Lord  Mansfield 
there  uses  the  expression,  which  we  adopt :  ''  he  can  never  be  the 
sole  Judge  and  remove  him  ad  libitum ;  without  being  subject  to 
the  controulof  this  Court."  The  Court  may  inquire  into  the  cause 
and  manner  of  amotion.  But,  from  the  language  of  the  Judges, 
and  the  course  of  the  proceeding,  there  can  be  little  doubt  that,  if 
i  the  affidavits  had  shown  that  acts  of  misconduct  in  his  office  were 
imputed  to  the  clerk,  that  he  had  been  heard  upon  them,  and  that 
the  incumbent  proceeded  on  the  belief  of  evidence  in  support  of  the 
charges,  the  rule  never  would  have  been  granted,  however 
numerous  or  strong  might  have  been  the  affidavits  to  show  that 
the  clerk  was  innocent. 

We  are,  therefore,  of  opinion  that  the  construction  of  the  Act  of 
Parliament  contended  for  neither  rests  on  principle  nor  on 
authority,  and  that,  unless  some  defect  is  pointed  out  in  the 
manner  in  which  the  proceedings  were  conducted  in  this  case,  ve 
are  not  entitled  to  interfere. 

(1)  1  Oowp.  370.  (2)  16  a  B,  476,    [See  anU,  p,  678,  note  (2).J 
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Sir  Fitzroy  Kelly  complained  that,  the  charges  having  originated      Ex  parte 
in  a  memorial  of  a  society  at  Liverpool  called  the  Guardian  Society     **^**s^'^^' 
for  misconduct  in  fining  a  person  of  the  name  of  Whitty  for  a 
supposed  insult  to  the  Judge,  other  charges  not  contained  in  the 
memorial  were  afterwards  brought  forward.     But  such  an  inquiry 
*is  to  be  conducted  according  to  the  substantial  rules  of  justice,  not       [  ♦loe  ] 
according  to  the  technical  rules  of  special  pleading.    It  is  conducted 
as  an  inquiry  before  the  Benchers  of  an  Inn  of  Court  into  charges 
upon  which  a  barrister  may  be  disbarred,  and  can  be  conducted  in 
no  other  way,  the  Legislature  not  having  prescribed  any  formalities, 
and  not  having  conferred  the  power  of  administering  an  oath.     It 
is  not  alleged  by  Mr.  Bamshay  that  he  was  not  fully  heard  on  all 
the  charges  brought  against  him. 

Complaint  is  next  made  of  the  time  which  elapsed  between  the 
close  of  the  inquiry  and  the  sentence  of  removal,  and  that  no 
further  notice  was  given  to  Mr.  Bamshay  to  show  cause  why  he 
should  not  be  removed :  but  the  fair  inference  from  the  affidavits  is 
that  the  inquiry  was  knowu  to  all  parties  to  be  finally  closed,  and 
that  the  Chancellor  of  the  Duchy  only  took  time  deliberately  to 
consider  the  evidence,  and  to  consider  of  his  judgment. 

Last  of  all,  it  is  said  that  this  solemn  judgment  under  his  hand 
and  seal  is  vitiated  by  a  private  letter  of  the  same  date  written  by 
Lord  Carlisle  to  Mr.  Bamshay.  But,  although  a  general  liberty  is 
given  to  Mr.  Bamshay  to  make  what  use  of  it  he  pleased,  one  can 
hardly  think  that  this  extended  to  the  use  of  it  in  a  court  of  justice 
for  the  purpose  of  nullifying  the  dismissal.  It  was  evidently 
written  with  a  view  of  softening,  as  much  as  possible,  the  pain  to 
be  inflicted  in  the  discharge  of  a  public  duty :  and  the  sentiments 
there  expressed  are  perfectly  consistent  with  the  tenor  of  the 
sentence  of  removal;  for  it  is  possible  that  a  man  may  have 
valuable  qualities  and  may  be  amiable  in  private  life,  and  yet  may 
be  justly  removed  for  inability  and  misbehaviour  as  a  Judge. 

Rvle  refused. 
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1862.        WALKER  AND  Others  v.  The  BRITISH   GUARANTEE 

'•^'!ii''  ^''  ASSOCIATION. 

[  277  ]  (Ig  Q^  B  277—286 ;  8.  C.  21  L.  J.  Q.  B.  257  ;  16  Jur.  885.) 

The  treasurer  of  a  benefit  building  society  within  stats.  6  &  7  Will.  lY. 
c.  32(1),  and  10  Geo.  IV.  c.  66(2),  having  covenanted  with  the  society^B 
trustees  that  he  will  faithfully  discharge  the  duties  of  treasurer,  duly  obey 
the  directions  of  the  trustees  in  relation  to  such  duties,  and  punctually 
account  to  the  trustees  for  all  and  every  sum  and  sums  of  money,  hilU, 
notes,  securities,  goods  and  chattels,  which  he,  in  his  office  of  treasurer, 
shall  receive  on  the  society's  account,  and  being  bound,  by  the  rules  of  the 
society,  to  pay  over  in  a  given  time  the  same  moneys  which  he  sliall 
receive,  does  not  violate  such  obligation  if,  after  receiving  moneys,  and 
before  he  has  an  opportunity  of  paying  them  over,  he  ia  robbed  of  them  by 
irresistible  violence  and  without  fault  of  his  own ;  such  obligation  being 
that  only  of  a  bailee. 

So  held  in  an  action  by  trustees  of  such  society  against  sureties  of  a 
treasurer,  complaining  that  he  had  not  paid  the  said  moneys,  to  which  the 
sureties  pleaded  such  robbery,  committed  upon  their  principal,  in  excuse  of 
his  nonpayment. 

Covenant.  The  plaintiflfs,  stating  themselves  to  be  trustees  of 
[  •278  ]  tti6  Lancashire  and  Yorkshire  Benefit  *Building  Society,  and 
authorised,  according  to  the  statutes  in  that  case  made  &c.,  to  sue 
on  behalf  of  that  society,  declared  against  the  British  Guarantee 
Association :  For  that,  whereas  the  said  society,  before  and  at  the 
time  of  the  making  ot  the  policy  after  mentioned,  was,  and  from 
thence  continued  &c.,  and  still  is,  a  benefit  building  society 
established  under  an  Act  «fec.  (6  &  7  Will.  IV.  c.  82,  "for  the 
regulation  of  benefit  building  societies  ") :  And  whereas  &c. :  the 
declaration  then  averred  that,  at  the  time  of  the  making  of  the 
policy,  the  rules  of  the  society  had  been  duly  certified,  enrolled, 
&c.,  according  to  law,  and  the  society  then  was,  and  from  thence 
hitherto  hath  been  and  still  is,  entitled  to  the  benefit  of  the  said 
Acts  of  Parliament :  And  thereupon,  by  a  certain  deed  and  policy 
of  guarantie  made  27th  December,  1849,  between  James  Jones  of 
the  first  part,  defendants  of  the  second  part,  the  plaintiff  Walk^ 
and  others  (named),  as,  and  then  being,  the  trustees  of  the  society, 
of  the  third  part  {projert),  after  reciting,  as  the  fact  was,  that  James 
Jones  had  been  appointed  treasurer  to  the  said  society,  and  that, 
he  having  been  required  to  find  security  for  the  due  and  faithful  dis- 
charge of  his  duties  whilst  he  should  be  employed  as  such  treasurer 
to  the  said  society,  the  defendants  at  the  request  of  the  said  J.  J^ 

(1)  This  Act  is  still  in  operation  as  s.  26  (2) ).— A  C. 
regards  unincorporated  societies  regis-         (2)  Bepealed  by  18  ft  19  Yict  o.  63t 

tered  before  1856  (see  37  &  38  Vict.  s.  1 ;  but  see  6  &  7  Will.  IV.  c.  32, 

c.  42,  s.  7,  and  67  &  68  Vict.  c.  47,  s.  4.— A.  0. 
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and  in  consideration  of  the  annual  sum  or  premium  of  12Z.  lOs.  to 
be  therefore  paid  by  the  said  J.  J.  to  the  defendants,  had  covenanted 
to  give  such  security  upon  the  terms,  &c.,  therein-after  mentioned, 
and  the  said  J.  J.  had  agreed  to  enter  into  the  covenants  therein 
contained :  It  was  witnessed  that  the  defendants  thereby  covenanted 
with  the  trustees  in  the  said  policy  mentioned  that  J.  J.  should  and 
would  from  time  to  time,  and  at  all  times  thereafter  whilst  he 
'continued  in  his  said  office  and  employment,  duly  and  faithfully 
discharge  all  and  every  the  duties  of  his  said  office  and  employ- 
ment, and  in  all  things  and  at  all  times  faithfully  and  duly  obey  the 
directions  and  instructions  of  the  said  then  trustees,  and  of  the  trus- 
tees for  the  time  being  of  the  said  building  society,  in  all  particulars 
in  relation  to  the  duties  of  his  situation,  and  in  particular  should 
and  would  faithfully,  honestly  and  punctually  account  to  the  said 
then  trustees,  and  to  the  trustees  for  the  time  being  of  the  said 
society,  for  all  and  every  sum  and  sums  of  money,  bank  notes, 
drafts,  bills  of  exchange,  promissory  notes  or  securities  for  money, 
goods  and  chattels,  which  he  the  said  J.  J.,  whilst  acting  in  his 
said  office  or  employment,  should  from  time  to  time  receive  on 
account  of  the  said  then  trustees  &c.     And  also  that  he  the  said 
J.  J.,  his  executors  or  administrators,  should  from  time  to  time, 
upon  request  or  demand,  give  in  or  deliver  up  true  and  perfect 
accounts  in  writing  of  all  moneys  received  by  him,  and  of  all  payments 
made  by  him  thereout  as  such  treasurer  as  aforesaid  or  in  such 
office  or  employment  as  aforesaid,  to  the  said  then  trustees  &c., 
or  to  such  person  or  persons  as  should   be  by  them  appointed  to 
receive  the  same.    And  that  J.  J.,  his  executors  &c.,  or  the  defen- 
dants, should  from  time  to  time  &c.,  indemnify  the  then  trustees 
and  the  trustees  for  the  time  being  of  the'society  from  all  loss  &c., 
which  they  or   the  society   might  sustain,   or   which   might   be 
occasioned,  by  or  through  the  acts  or  defaults  of  the  said  J.  J. 
whilst  in  his  said  office  or  employment,  or  for  or  by  reason  of  the 
breach  by  the  said  J.  J.,  his  executors,  &c.,  of  any  of  the  covenants 
therein  contained,  and  generally  for  or  by  reason  of  any  and  every 
failure  of  whatever  nature  on  the  part  of  the  said  'J.  J.  rightly  to 
discharge    the  duties  of  his   said  office  or  employment.     Then 
followed  a  covenant  that  the  association  should  be  liable  for  any 
such  loss  or  damage  in  the  event  only  of  the  trustees  giving  the 
defendants  a  certificate  or  statement  in  writing  of  any  such  loss  or 
damage  within  fourteen  days  after  the  same  should  have  come  to 
their  knowledge ;  stipulations  as  to  the  mode  of-  certifying ;  and 
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Walkee      covenant  that,  from  and  after  the  delivery  of  any  Bach  certificate  or 
OuARANTBB   Statement  to  the  defendants,  the  defendants  should  ipso  facto  and 

^Tiw^  without  any  notice  or  intimation  whatever  be  deemed  to  be  dis- 
charged from  the  obligation  thereby  undertaken,  so  far  as  regarded 
the  acts  and  defaults  of  the  said  J.  J.  subsequent  to  the  delivery  d 
such  certificate  :  conditions,  not  material  here,  as  to  the  claim  and 
payment  in  respect  of  any  such  loss  or  damage :  covenant  that  the 
association,  its  individual  members  or  its  funds,  should  not  be 
liable  under  his  policy  to  pay  to  the  trustees  beyond  the  amount  of 
1,000/. :  and  covenant  for  cessation  of  the  guarantie  on  default  by 
J.  J.  in  paying  defendants  the  yearly  premium  of  12/.  10s.,  or  if 
defendants  should  give  notice  (as  the  covenant  specified)  of  their 
intention  to  determine  the  guarantie. 

The  declaration  then  alleged  that  J.  J.  continued  to  be  and  was 
treasurer  of  the  society  from  the  time  of  the  making  of  the  said 
policy  to  the  commencement  of  this  suit,  that  he  duly  paid  his 
premiums,  and  that  the  policy  continued  in  force  from  the  making 
thereof  until  at  and  after  the  time  of  the  loss  and  of  the  statement 
of  particulars  in  writing,  after  mentioned:  And  that,  after  the 
making  of  the  policy,  and  before  80th  November,  1851,  and  while 
plaintiffs  were  the  trustees  for  the  time  being  of  the  said  society, 

[  •281  ]  viz.  on  80th  April,  1851,  the  said  *J.  J.  actually  received,  as  such 
treasurer  as  aforesaid,  and  in  the  discharge  of  his  duty  as  sach 
treasurer,  certain  moneys  of  the  said  building  society,  amounting 
to  170Z.,  on  account  of  and  for  the  use  of  the  said  society :  and, 
although  the  said  J.  J.,  according  to  the  rules  of  the  said  society 
and  the  directions  of  them  the  plaintiffs  as  such  trustees  as  afore- 
said, and  in  the  due  and  faithful  discharge  of  his  duty  as  sacb 
treasurer,  as  he  the  said  J.  J.  then  well  knew,  could  and  nught  and 
ought  to  have  paid  over  the  same  moneys  to  the  bankers  of  the  said 
society,  to  wit  to  the  National  Provincial  Bank  of  England  at  their 
branch  Bank  at  Manchester,  to  the  credit  of  the  plaintiffs  as  such 
trustees  as  aforesaid,  within  a  short  time  after  he  had  received  the 
same,  to  wit  during  the  then  next  day  ;  yet  the  said  J.  J.  did  not 
within  such  last  mentioned  time  or  at  any  other  time  pay  the  said 
moneys  or  any  part  thereof  to  the  said  bankers  of  the  said  society, 
but  wholly  omitted  and  neglected  so  to  do,  contrary  to  his  duty  as 
such  treasurer  of  the  said  society  as  aforesaid.  And,  although  the 
said  J.  J.,  after  he  had  so  omitted  to  pay  the  said  moneys  &c.  as 
aforesaid,  and  before  the  giving  the  statenient  of  the  particulars  of 
loss  hereinafter  mentioned,  and  before  SOth  November,  1851,  to  wit 
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on  2nd  May,  1851,  was  requested  by  the  said  society,  and  by  the      Walkbb 

plaintiffs  as  sacb  trustees  as  aforesaid,  to  pay  plaintiffs  as  such    quaraktbe 

trustees  the  said  moneys  which  had  been  so  received  by  J.  J.,  &c.>      '^i^''*^" 

and  which  moneys  he  the  said  J.  J.  was  then  bound  in  the  due  and 

faithful  discharge  of  his  duty  as  such  treasurer  to  have  paid  to 

plaintiffs  as  such  trustees,  and  although  a  reasonable  time  for  the 

said  J.  J.  to  have  paid  the  said  moneys  to  plaintiffs  as  such  trustees 

&c.,  had  elapsed  before  the  giving  by  plaintiffs  of  the  notice  *of  loss       [  *282  ] 

after  mentioned :  Yet  &c. ;  allegation  that  J.  J.  did  not  pay  the 

said  moneys  or  any  part  thereof  to  the  society  or  to  plaintiffs,  but 

wholly  neglected  &c.,  and  therein  wholly  failed  &c. ;  and  thereby, 

and  by  reason  of  the  said  acts  and  defaults  of  J.  J.  as  such  treasurer, 

the  said  moneys  then  became  and  were  and  still  are  wholly  lost  to 

the  said  society  and  to  plaintiffs  as  such  trustees  as  aforesaid. 

The  count  then  averred  due  notice  to  defendants  of  the  loss,  with 

other    allegations  necessary  to  the  establishment  of  their  claim 

according  to  the  above  recited  covenants ;  and  stated,  as  breach, 

that  defendants   had  not  paid  the  amount  of  the  said  loss  or 

any  part  thereof,  nor  indemnified    the  society,   or  plaintiffs  as 

trustees. 

Pleas :  1.  Non  est  factum.  Issue  thereon.  2.  Denial  of  the 
receipt  of  the  moneys  by  J.  J.  as  treasurer:  conclusion  to  the 
country.  Issue  thereon.  8.  Payment  of  the  moneys  by  J.  J.  as 
treasurer :  conclusion  to  the  country.  Issue  thereon.  5.  Omission 
of  plaintiffs  to  give  a  certificate,  as  required  by  the  deed,  within 
fourteen  days  after  knowledge  of  the  alleged  loss :  conclusion  to 
the  country.    Issue  thereon. 

The  4th  plea  was  as  follows. 

That,  after  the  said  James  Jones,  as  such  treasurer  as  aforesaid, 
had  received  the  said  moneys  as  in  the  declaration  in  that  behalf 
mentioned,  and  before  the  said  time  at  which  he  ought  to  have 
paid  or  could  have  paid  the  same  to  the  said  bankers  of  the  said 
society  as  in  the  said  declaration  in  that  behalf  mentioned,  to  wit 
on  the  80th  day  of  April,  a.d.  1851,  the  said  J.  J.,  without  any  act 
or  default  of  him  the  said  J.  J.,  or  any  negligence  or  want  of  due  or 
proper  care  by  or  on  the  part  of  him  the  said  J.  J.,  was  robbed  by 
violence  of  the  whole  of  *the  said  moneys,  to  wit,  by  the  same  being  [  *283  ] 
then  feloniously  and  violently  stolen,  taken  and  carried  away  from 
the  person  and  against  the  will  of  the  said  J.  J. ;  and  thereby  the 
said  J.  J.  was  unavoidably,  without  any  act  or  default  of  him  the 
said  J.  J.,  prevented  from  paying,  and  could  not  pay,  the  said 
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moneys  to  the  said  bankers   of   the  said  society.    YerificatioiL 
Beplication,  De  injuria.    Issne  thereon. 

On  the  trial,  before  Cresswell,  J.,  at  the  last  Liverpool  Spring 
Assizes,  a  verdict  was  found  for  the  defendants  on  the  4th  issae; 
for  the  plaintiffs  on  all  the  others ;  and  the  damages  were  assessed 
contingently  at  161Z.  16s.  2d. 

Knowles  now  moved  (i)  for  jndgment  non  obstante  veredicto : 

The  fourth  plea  is  no  answer.  The  declaration  charges  Jones 
with  having  received  moneys  as  treasurer  ''  on  accoont  of  and  for 
the  use  of  "  the  society :  and  the  defendants  had  covenanted  that  he 
should  faithfully  account  to  the  trustees  for  all  moneys  so  received. 
The  allegation  now  made,  of  a  loss  by  robbery,  is  not  such  an 
accounting.  The  duty  is,  not  merely  to  render  an  account,  but  to  pay. 
Money,  once  received  by  the  treasurer  on  the  society's  behalf,  con- 
stitutes a  debt,  which  is  not  discharged  by  the  debtor's  loss,  how- 
ever unavoidable.  The  Legislature  has  given  sanction  to  societies 
of  this  kind  for  purposes  of  public  benefit,  as  appears  by  the 
preambles  to  stat.  6  &  7  Will.  lY.  c.  82,  s.  1,  and  to  sect.  2  of 
stat  10  Geo.  lY.  c.  56,  which  statute,  so  far  as  it  is  applicable,  is 
incorporated  with  stat.  6  &  7  Will.  lY.  c.  82,  by  sect.  4  of  that  Act 
The  treasurer  *is  treated  as  a  debtor  by  stat.  10  Greo.  lY.  c.  56, 
B.  20  (2) ;  and  precedence  is  there  given  to  the  demands  of  the 
society  over  "  any  of  his  or  her  other  debts."  And,  by  sect.  22,  it 
is  provided :  '*  That  the  said  treasurer,  trustee,  and  every  other  the 
officer  of  any  such  society,  shall  be  and  they  are  hereby  declared  to 
be  personally  responsible  and  liable  for  all  moneys  actually  received 
by  him,  her,  or  them  on  account  of  or  to  and  for  the  use  of  the  said 
society."  Even  if  his  liability  were  that  of  a  bailee,  it  could  not 
be  less  than  that  of  a  carrier  or  an  innkeeper ;  and,  where  they 

(1)  Before  Lord  Campbell,  Gh.  J.,      by  the  order  of  any  such  eodetj  or 


Wightman,  Erie  and  Crumpton,  JJ. 

(2)  Stat  10  Gea  IV.  c.  56,  8.  20, 
enacto :  * '  That  if  any  person  appointed 
to  any  office  by  any  such  society,  and 
being  entrusted  with  or  having  in  his 
or  her  hands  or  possession,  by  virtue 
of  his  or  her  said  office,  any  moneys  or 
effects  belonging  to  such  society,  or 
any  deeds  or  securities  relating  to  the 
same,  shall  die,  or  become  a  bankrupt 
or  insolvent,  his  or  her  executors  or 
administrators  or  assignees,  or  other 
persons  having  legal  right,  shall, 
within  forty  days  after  demand  made 


committee  thereof,  or  the  major  part 
of  them  assembled  at  any  meeting 
thereof,  deliver  over  all  things  belong- 
ing to  such  society  to  such  person  as 
such  society  shall  appoint,  and  shall 
pay,  out  of  the  estates,  assets,  or 
effects  of  such  person,  all  sums  of 
money  remaining  due  which  such 
person  received  by  virtue  of  his  or  her 
said  office,  before  any  of  his  or  her 
other  debts  are  paid  or  satisfied ;  and 
all  such  assets,  estates,  and  effects 
shall  be  bound  to  the  payment  and 
discharge  thereof  accordingly/' 
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would  be 
he  is. 


liable  in  respect  of  money  or  goods  lost  by  robbery, 


(Lord  Campbell,  Ch.  J, :  You  go  the  length  of  contending  that, 
if  a  person  exercising  this  kind  of  function  has  ear-marked  money 
of  the  society  taken  from  him  forcibly  by  robbers,  he  is  liable. 
You  would  say  that,  if  he  held  a  bank  note  of  the  society,  and 
some  one  laid  hands  upon  it  and  burnt  it,  or  if  he  were  carrying  a 
bag  of  their  money  and  it  were  swallowed  up  by  an  earthquake,  his 
estate  must  make  it  good.) 

If  he  is  a  debtor,  these  accidents  would  not  excuse  him.    The 

intention  of  the  statutes  is,  at  all  ^events,  to  protect  the  funds  of 

poor  people  entrusting  them  to  these  societies,  and  to  take  from 

their  officer  the  possibility  of  alleging  that  he  is  merely  a  servant. 

Everything   necessary  to  make  the  treasurer  personally  liable  is 

found  for  the  plaintiffs  by  this  verdict. 

Cur.  adv.  wit 

LoBD  Campbell,  Ch.  J.,  on  a  subsequent  day  of  the  Term  (April  20th), 
delivered  the  judgment  of  the  Coubt  : 

We  are  of  opinion  that  in  this  case  there  ought  not  to  be  a  rule 
for  judgment  for  the  plaintiffs  non  obstante  veredicto,  as  we  consider 
the  plea  found  for  the  defendants  to  be  clearly  a  sufficient  answer 
to  the  action.  The  condition  of  the  bond  is,  that  James  Jones 
should  duly  and  faithfully  discharge  the  duties  of  his  office  of 
treasurer  to  the  building  society,  and  obey  the  directions  of  the 
trustees,  and  duly  account  to  the  trustees  for  money,  goods  and 
chattels,  which  he  might  receive  on  account  of  the  trustees.  The 
declaration  alleges  that  James  Jones,  as  such  treasurer,  received 
170Z.,  the  moneys  of  the  society,  and  that,  according  to  the  rules 
of  the  society  and  the  directions  of  the  trustees,  he  ought  to  have 
paid  over  the  same  moneys  to  the  bankers  of  the  society,  to  the 
credit  of  the  plaintiffs,  within  a  short  time  after  he  received  the 
same,  viz.,  during  the  then  next  day  ;  yet  that  he  had  not  done  so, 
nor  had  he  ever  paid  the  same ;  whereby  the  said  moneys  became 
and  were  lost  to  the  society. 

It  is  here  charged  that  he  was  a  bailee  of  specific  moneys ;  which 
identical  moneys  it  was  his  duty  to  carry  and  deliver  to  the  bankers 
of  the  society. 

The  plea  avers  that,  after  he  had  received  the  moneys,  and  before 
the  time  when  he  ought  to  have  paid,  or  *could  have  paid,  the 
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Walkxe  same  to  the  bankers,  he»  without  any  defaalt  or  negligence  or  want 
GuAmAXTSB  of  dae  care  on  his  part,  was  robbed  bv  violence  of  the  whole  of  the 
said  moneys,  by  the  same  being  feloniously  and  violently  stolen 
and  carried  away  from  his  person ;  and  thereby  he  was  nnavoidably, 
and  withoat  any  act  or  default  of  his,  prevented  from  paying  the 
said  moneys  to  the  bankers  of  the  society. 

This  plea  (found  to  be  true)  alleges  a  loss  of  the  moneys  by  irre- 
sistible violence ;  and  the  general  doctrine  is  not  denied,  that,  if 
the  subject-matter  bailed  be  lost  by  vis  major j  which  we  translate 
irresistible  violence,  the  bailee  is  discharged.  If  James  Jones,  the 
principal,  was  guilty  of  no  default,  the  defendants,  as  his  sureties, 
cannot  be  liable.  Beliance  however  is  placed  on  stats.  6  &  7 
Will.  IV.  c.  82,  s.  4  (1),  and  10  Geo.  IV.  c.  56,  s.  22  (2),  by  which  it  is 
said  that,  as  soon  as  the  treasurer  of  such  a  society  receives  any 
money  on  account  of  the  society,  eo  instanti  becomes  a  debtor  to 
the  society ;  so  that  payment  alone  can  discharge  him  from  his 
liability.  But  we  think  this  must  be  confined  to  such  moneys 
received  by  him  as  he  might  use  as  his  own,  he  being  at  liberty 
to  pay  the  debt  with  other  moneys.  He  cannot,  in  respect  of  one 
receipt  by  him  as  treasurer,  be  considered  at  the  same  time  as 
bailee  of  specific,  ear-marked,  moneys,  and  a  debtor  to  the  same 
amount  with  the  power  of  discharging  his  engagement  by  payment  of 
an  equivalent  sum  from  any  source,  or  in  any  denomination  of  coin, 
or  in  any  paper  securities  which  pass  as  cash.  According  to  the 
averment  in  this  declaration,  James  Jones  was  undoubtedly  bailee 
of  the  1701. ;  and  therefore  he  was  not  a  debtor  to  that  amount. 
As  bailee,  the  true  relation  in  which  he  stood  to  the  society,  he  was 
[  *287  ]  discharged  *by  the  robbery.  If  this  were  not  so,  his  liability  woald 
be  greater  than  that  of  a  common  carrier ;  for  he  would  not  even  be 
discharged  by  the  act  of  Grod  or  of  the  Queen's  enemies :  and  indeed 
Mr.  KfwwUs  was  driven  to  contend  that,  if,  while  carrying  to  the 
bankers  a  bag  of  gold  representing  the  170Z.  within  a  few  minutes 
after  receiving  it,  an  earthquake  had  swallowed  it  up,  he  still  would 
have  been  debtor  to  the  society  for  the  amount.  But  we  are  of 
opinion  that  the  statutes  relied  upon  were  not  intended  to  cast 
such  an  extraordinary  liability  upon  an  officer  of  such  a  society, 
or  upon  his  sureties. 

Entertaining  no  doubt  upon  these  points,  we  think  that  Mr. 
KfwwUs  should  take  nothing  by  his  motion. 

Ride  refused. 

(1)  See  ante,  p.  680,  note  (1).  (2)  See  ante,  p.  580,  note  (2). 
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The    EOCHDALE    CANAL    COMPANY    v.  i852. 

EADCLIFFE  (1).  ^^MayY' 

(18  Q.  B.  287-316;  S.  C.  21  L.  J.  Q.  B.  297;  16  Jur.  1111.)  r~. 

A  Company  was  established,  by  stat.  34  Geo.  IIL  c.  78,  for  making  and 
maintaining  a  certain  navigable  canal ;  and,  by  sect.  113,  reciting  that  the 
erection  of  steam  engines  near  to  the  nayigation  might  promote  its  interests, 
it  was  made  lawful  for  the  owners  of  lands  within  twenty  yards  of  the  canal 
to  draw  off  water  sufficient  to  supply  such  engines  for  the  sole  purpose  of 
condensing  the  steam  used  for  working  them ;  such  water  to  be  returned 
into  the  canal  (allowing  for  inevitable  waste),  so  that  no  obstruction  should 
arise  to  the  nayigation. 

The  Company  sued  B.  in  case,  for  that  he,  being  possessed  of  land  within 
twenty  yards  of  the  canal,  and  of  a  mill  and  steam  engine  on  such  land, 
drew  water  from  the  canal  more  than  sufficient  for  the  sole  pui'pose  of  con- 
densing &-C.,  and  used  the  same  for  other  purposes  than  that  of  condensing 
&c.,  whereby  plaintiffs  lost  and  were  deprived  of  the  water.  Plea,  that 
defendant  was  tenant  of  land  situate  &c.  and  abutting  &c.,  and  was  the 
occupier  of  a  certain  mill  erected  on  the  said  land  and  abuttiug  on  the  canal, 
and  of  a  certain  steam  engine  in  the  said  mill,  being  the  land,  mill  and 
engine  mentioned  in  the  declaration :  and  that  defendant  and  all  occupiers 
of  the  said  land,  mill  and  engine  had  for  twenty  years  used  as  of  right  &c. 
the  easement  of  drawing  from  time  to  time  from  the  canal  such  quantities 
of  water  as  were  necessary,  for  other  purposes  than  that  of  condensing  &c., 
to  wit  for  the  puiposes  of  supplying  the  boilers  of  the  engine  with  water,  of 
generating  steam  to  work  the  engine,  of  heating  the  said  mill,  of  cleansing 
the  boilers,  and  of  supplying  water  to  a  certain  cistern,  to  wit  a  cistern  on 
the  roof  of  a  certain  engine  house  on  the  said  land :  and  that  defendant,  in 
exercise  of  his  said  right,  drew  off  the  water  at  the  times  when  &c.,  for  the 
purposes  aforesaid.  Beplication,  traversing  the  enjoyment  and  right  as 
alleged.  Issue  thereon.  It  appeared  in  evidence  that  a  mill  of  the  defen- 
dant called  the  Old  Mill,  with  a  steam  engine,  abutting  on  the  canal,  had 
existed  more  than  twenty  years ;  that  within  twenty  years  a  new  mill,  with 
another  engine,  had  been  erected,  adjoining  to  and  communicating  with  the 
Old  Mill,  water  passing  from  one  to  the  other,  and  the  machinery  of  one 
being  worked  by  power  from  the  other :  and  that  the  water  of  the  canal  had 
been  used  in  both  mills  (in  the  Old  during  more  than  twenty  years),  for  the 
purposes  mentioned  in  the  plea,  except  that  of  supplying  a  cistern  on  the 
roof  of  the  engine  house ;  there  being  no  cistern  in  that  place.  The  j  ury  found 
(in  answer  to  questions  put  by  the  Judge)  that  the  buildings  constituted 
one  mill,  and  that  the  user  proved  had  been  as  of  right ;  and  a  verdict  was 
taken  for  the  plaintiffs.    On  motion  to  ent^r  a  verdict  for  defendant : 

Held,  that  the  justification  in  respect  of  **  a  certain  mill "  was  supported 
by  the  proof  of  defendant  having  occupied  and  used  the  water  for  the  Old 
Mill  during  twenty  years :  and  that,  if  plaintiffs  meant  to  rely  upon  the 
more  modem  user  in  the  new  mill,  they  should  have  new  assigned.    And 

That  the  failure  of  proof  as  to  the  cistern  did  not  entitle  the  plaintiffs  to 
an  entire  verdict  on  the  issue  joined,  but  that  the  verdict  might  be  entered 
distributively,  with  nominal  damages  for  the  user  not  justified  in  proof. 

The  plaintiffs  moved  for  judgment  non  obstante  veredicto  on  the  same  issue, 
and  relied  upon  the  above  Act  and  others  establishing  and  regulating  their 

(1)  See  Mayt/rofPreUony.FuUwood  trict  Council  [1902]  1  Ch.  557,  573,  71 
Local  Board  (1886)  53  L.  T.  721. ;  L.  J.  Ch.  378, 86  L.  T.  738, 0.  A.— A.  0. 
Neaverson  v.  Peterborough  Rural  Dis- 
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RocHDALB  canal,  which  gmve  the  public  a  right,  for  the  purpoeee  of  the  naTigation,  to 

Canal  uae  the  canal  and  the  adjoining  wharfs  and  ways,  paying  cerUdn  rates, 

•l*^**^  empowered  the  Company  to  raise  money  on  the  security  of  such  rates,  and 

Badclipfe.  obliged  them  to  convey  all  their  waste  water  into  the  Duke  of  Bridgewater's 

canal: 

Held,  that  the  Company  could  not,  consistently  with  these  enactments, 
have  granted  the  water  for  other  purposes  than  that  permitted  by 
stat  34  Geo.  III.  c.  78,  s.  113 :  That  an  actual  grant,  if  proved,  for  the 
purposes  mentioned  in  the  plea,  would  have  been  illegal  and  no  justifica- 
tion :  and,  therefore.  That  the  grant  for  such  purposes,  implied  from  twenty 
years*  user,  was  no  legal  defence  to  this  action.  Judgment  for  plainii28, 
nan  obstante  vtredido, 

Casb.    The  action  was  commenced  in  Jane,  1848.    The  first 
r  *286  ]      count  stated :   That,   after  the  passing   of   a    ^certain  Act  &c., 
34  Geo.  III.  c.  78  (i),  ''  for  making  and  maintaining  a  navigable 
canal  from  the  Calder  Navigation,   at  or  near  Sowerby  Bridge 
wharf,,  in  the  parish  of  Halifax,"  &c.,  "  to  join  the  canal  of  his 
Grace  the  Duke  of  Bridgewater,  in  the  parish  of  Manchester,"  &c., 
''  and  also  certain  cuts  from  the  said  intended  canal,"  and  before 
[  *^d  ]       and  at  the  time  of  the  committing  &c.,  and  from  *thence  hitherto, 
the  plaintifiTs  had  been  and  were  lawfully  possessed  of  a  certain  canal 
and  also  a  certain  cut  for  the  navigation  of  boats,  barges  and  other 
vessels,  branching  from  the  said  canal  at  or  near  a  certain  place 
called  &c.  in  the  township  of  Castleton  in  the  parish  of  Bochdale  to 
or  near  a  place  called  Jcc.  in  the  same  township  and  parish,  the  said 
canal  and  cut  consisting  of  and  being,  daring  all  the  time  afore- 
said, land  covered  with  water,  and  continuing  and  being  during  all 
the  time  aforesaid  a  navigable  canal  and   cut  respectively,  and 
respectively  made  after  the  passing  of  the  said  Act  and  long  before 
the  committing  &c.,  by  the  plaintiffs  by  virtue  and  in  pursuance  of 
and  according  to  the  powers  and  provisions  in  the  said  Act  contained, 
and,  before  and  at  the  time  of  the  committing  &c.,  continuing  to  be 
and  being  such  navigable  canal  and  cut  respectively  maintained  by 
the  plaintiflfs  under  and  by  virtue  of  the  powers  of  the  said  Act  for 
the  purposes  in  the  said  Act  specified :  The  count  then  alleged  that 
defendant  was  possessed  of  certain  lands  within  twenty  yards  of 
the  said  cut,  and  of  a  mill,  and  steam  engine  for  working  the  same, 


(1)  By  sect.  1,  after  a  recital  that 
the  making  of  a  nayigable  canal  and 
cuts  as  there  described  will  tend  to 
promote  the  trade  &c.  of  the  kingdom, 
and  be  in  other  respects  of  great  public 
utility,  certain  persons  named,  and 
their  successors  &c.,  are  "  united  into 
a  Company  for  the  making,  completing, 


and  maintaining  the  said  narigaHe 
canal  and  cuts,  according  to  the  rules, 
orders,  and  directions  hereinafter 
expressed,"  and  are  for  that  purport 
to  "  be  and  become  one  body  corpo- 
rate, by  the  name  of  the  Company  of 
Proprietors  of  the  Bochdale  Canal,*'  Ac 
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upon  the  said  lands,  and  of  certain  pipes  &c.,  and  that  he  drew  off 
water  from  the  canal  by  the  said  pipes,  and  wrongfully  and  against 
the  form  of  the  statute  &c.  used  the  said  water  for  other  purposes  than 
were  allowed  by  law.  It  is  unnecessary  to  state  more  of  this  count. 
Plea  1,  to  the  first  count,  alleged  a  twenty  years*  user  in  right  of 
premises  situate  in  Bichard  Street  in  the  parish  of  Bochdale.  The 
plaintiffs  new  assigned ;  the  defendant  demurred  generally  to  the  new 
asaignmen  t ;  and  j  udgment  was  given  for  the  plaintiffs  on  the  demurrer. 
Second  count.  That,  whereas,  after  the  making  of  the  said  Act 
of  Parliament,  and  before  and  at  the  time  of  the  ^committing  &c., 
and  from  thence  hitherto,  the  plaintiffs  had  been  and  were  lawfully 
possessed  of  the  said  canal  and  cut  in  the  said  first  count  men- 
tioned, the  same  canal  and  cut  consisting  of  and  being,  during  all 
the  time  in  this  count  aforesaid,  land  covered  with  water,  and  con- 
tinuing and  being  during  all  the  time  last  aforesaid  a  navigable 
canal  and  cut  respectively,  and  respectively  made,  after  the  passing 
of  the  said  Act  and  long  before  the  committing  &c.,  by  the  plaintiffs, 
by  virtue  and  in  pursuance  as  aforesaid,  and,  before  and  at  the 
time  of  the  committing  &c.,  continuing  to  be  and  being  such 
navigable  canal  and  cut  respectively  maintained  by  the  plaintiffs 
as  aforesaid.  And  whereas  also,  before  and  at  the  time  of  the 
committing  &c.,  the  defendant  was  and  still  is  possessed  of  certain 
lands  within  the  distance  of  twenty  yards  from  the  said  cut,  and  of 
a  certain  mill  and  a  certain  steam  engine  then  being  on  the  said 
landsy  the  same  engine  being,  before  and  at  the  time  of  committing 
<bc.,  erected  and  used  by  the  defendant  for  the  purpose  of  working 
the  said  mill :  Nevertheless  the  defendant  wrongfully  and  injuriously 
deceived  and  defrauded  the  plaintiffs  in  this,  to  wit  that  defendant 
heretofore,  to  wit  on  1st  January,  a.d.  1846,  and  on  divers  other 
days  &c.,  wrongfully  and  injuriously,  and  against  the  form  of  the 
statute  in  such  case  &c.,  drew,  abstracted  and  diverted  from  the 
said  cut,  by  and  by  means  of  divers  to  wit  five  drains  and  five 
sluices,  divers  large  quantities  of  water,  the  same  being  more  water 
than  sufficient  to  supply  the  said  engine  on  each  or  any  of  the  said 
days  or  otherwise  with  cold  water  for  the  sole  purpose  of  condensing 
the  steam  used  for  working  the  said  engine ;  to  wit  100,000  tons 
more  on  each  of  the  said  days  than  was  sufficient  as  aforesaid. 
And  plaintiffs  ^further  say  that  defendant  further  wrongfully  and 
injuriously  deceived  and  defrauded  the  plaintiffs  in  this,  to  wit  that 
defendant  heretofore,  to  wit  on  &c.  and  on  divers  other  days  &c., 
wrongfully  and  injuriously  and  against  the  form  of  the  statute  in 
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such  case  &c.,  used  and  applied  divers  large  quantities  of  water,  to 
wit  100,000  tons,  theretofore  drawn  as  in  this  count  is  aforesaid  by 
him  the  defendant  from  the  said  cut,  to  other  and  different  purposes 
and  uses  than  the  condensing  the  steam  used  tor  working  the  said 
engine ;  whereby  the  plaintiffs  lost  and  were  deprived  of  the  said 
water.    To  the  damage  of  the  plaintiffs  of  1002.  &c. 

Flea  2,  to  the  second  count,  Not  guilty.    Issue  thereon. 

Plea  8,  to  the  same,  so  far  as  it  related  to  using  the  water  for 
other  and  different  purposes  &c. :  That  the  water  mentioned  in  that 
part  of  the  count  to  which  the  plea  is  pleaded  was  not  drawn  from 
the  said  cut  in  the  second  count  mentioned  in  manner  and  form  &c. 
Conclusion  to  the  country.    Issue  thereon. 

Flea  4,  to  the  same  count :  That,  before  and  at  the  time  of  the 
committing  &c.,  defendant  was  and  thence  hitherto  hath  been,  and 
still  is,  the  occupier  of  certain  lands  as  tenant  thereof  under  and 
by  virtue  of  a  certain  lease  to  him  thereof  for  a  certain  term,  to  wit 
for  a  term  of  seven  years  from  &c.,  by  a  certain  indenture  &g.  to  wit 
of  four  acres  of  land  situate,  lying  and  being  in  a  certain  street 
called  Bichard  Street  in  the  parish  of  Bochdale  in  the  county  of 
Lancaster,  and  abutting  eastwardly  on  the  said  cut  so  in  the  posses- 
sion of  the  plaintiffs  as  in  the  said  second  count  is  mentioned :  and 
*that  defendant,  at  the  said  several  times  when  &c.,  was,  and 
thence  hitherto  hath  been,  and  still  is,  the  occupier  of  a  certain 
mill,  erected  and  being  upon  the  said  lands  hereinbefore  mentioned, 
and  abutting  eastwardly  on  the  said  last  mentioned  cut,  and  of  a 
certain  steam  engine  in  the  said  mill ;  the  said  lands,  mill  and 
steam  engine  in  this  plea  aforesaid  being  the  lands,  mill  and 
steam  engine  in  the  second  count  of  the  declaration  mentioned: 
and  that  the  said  cut  in  the  said  second  count  mentioned  had  been 
and  was  continually  for  a  long  space  of  time,  to  wit  for  the  space  of 
fifty  years  next  before  the  commencement  of  this  suit,  connected 
with  the  said  lands,  mill  and  steam  engine  in  this  plea  aforesaid  by 
means  of  divers,  to  wit  five,  drains,  and  divers,  to  wit  five,  sluices, 
being  the  drains  and  sluices  in  the  said  second  count  mentioned : 
and  that  defendant,  whilst  such  occupier  as  in  this  plea  aforesaid, 
and  all  occupiers  for  the  time  being  of  the  said  lands,  mill  and 
steam  engine  in  this  plea  aforesaid,  have,  and  each  of  them  hath, 
whilst  such  occupier  and  occupiers  as  in  this  plea  aforesaid,  as  of 
right  and  without  interruption,  for  and  during  the  full  period  of 
twenty  years  next  before  the  commencement  of  this  suit,  had, 
used,  exercised  and  actually  enjoyed,  and  have,  and  each  of  them 
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hath,  been  used  and  accustomed,  whilst  sach  occupier  and  occupiers 
&c.,  as  of  right  and  without  interruption  for  and  during  the  full 
period  of  twenty  years  in  this  plea  aforesaid,  to  have,  use  &c.,  and 
of  right  ought  &c.,  for  and  during  the  full  period  of  twenty  years  in 
this  plea  aforesaid,  as  of  right  and  without  interruption,  to  have 
had,  used,  &c.,  and  the  defendant,  so  being  such  occupier  as  in 
this  plea  aforesaid,  at  the  said  several  times  when  &c.,  of  right 
ought  to  have  had,  used,  &c.,  and  still  of  right  ought  to  have, 
*u8e  &;c.,  for  himself  and  themselves  respectively,  whilst  occupier 
and  occupiers  of  the  said  lands,  mill  and  steam  engine  in  this  plea 
in  that  behalf  aforesaid,  the  right,  privilege  and  easement  of  drawing 
from  time  to  time,  as  of  right  and  without  interruption,  from  and 
ont  of  the  said  cut  in  the  said  second  count  mentioned,  to  wit 
through  and  by  means  of  the  said  sluices  and  drains  in  the  said 
second  count  mentioned,  and  of  using  and  applying,  as  of  right  and 
without  interruption,  for  and  to  other  and  different  purposes  and 
uses  than  the  purposes  and  uses  of  condensing  the  steam  used  for 
working  the  said  engine  in  the  said  second  count  mentioned,  to  wit 
for  and  to  the  purposes  and  uses  of  supplying  the  boilers  of  the 
said  engine  in  the  said  second  count  mentioned  with  water,  and  of 
generating  steam  for  working  the  said  last  mentioned  engine,  and 
of  heating  the  said  mill  in  the  said  second  count  mentioned,  and  of 
cleansing  the  said  boilers,  and  of  supplying  with  water  a  certain 
cistern,  to  wit  a  cistern  on  the  roof  of  a  certain  engine  house  on 
the  said  lands  in  this  plea  aforesaid,  such  quantities  of  water  as 
were  from  time  to  time  necessary  and  required  by  the  said 
occupiers  for  the  time  being  of  the  said  lands,  mill  and  steam 
engine  in  this  plea  mentioned  for  the  said  several  purposes  and 
uses  in  this  plea  in  that  behalf  aforesaid,  as  and  when  the  said  last 
mentioned  quantities  were  necessary  and  required  for  the  said  several 
last  mentioned  purposes.  The  plea  then  stated  that  defendant,  at 
the  times  when  &c.,  being  such  occupier  &c.,  and  so  entitled  &c. 
as  in  this  plea  aforesaid,  and  having,  at  the  several  times  when 
&c.,  occasion  &c.  to  draw  and  use  a  large  quantity  of  water,  to  wit 
100,000  tons  of  water,  for  the  purposes  and  uses  for  which  he  was 
at  the  said  ^several  times  when  &c.  in  the  said  second  count 
mentioned  so  entitled  to  draw  and  use  the  same  as  in  this  plea 
aforesaid,  being  other  and  different  purposes  and  uses  from  and 
than  the  sole  purpose  of  condensing  the  steam  used  for  working 
the  said  engine  in  the  said  second  count  mentioned,  to  wit  for  the 
purposes  and  uses  in  this  plea  in  that  behalf  aforesaid,  thQ  said 
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last  mentioned  quantities  being,  at  the  said  several  times  when  &c, 
in  the  said  second  connt  mentioned,  quantities  necessary  m  that 
behalf  and  required  by  the  defendant,  so  being  such  occupier  as  in 
this  plea  aforesaid,  for  the  several  purposes  in  this  plea  in  that 
behalf  aforesaid,  and  being,  at  the  said  several  times  when  &c., 
quantities  more  than  sufficient  for  supplying  the  said  engine  in  the 
said  second  count  mentioned  with  water  for  the  sole  purpose  of 
condensing  the  steam  used  for  working  the  said  last  mentioned 
engine,  drew  from  and  out  of  the  said  cut  of  the  plaintiffs  in  the 
said  second  count  mentioned,  to  wit  by  and  by  means  of  the  said 
sluices  and  drains  in  this  plea  aforesaid,  the  said  last  mentioned 
quantities  of  water,  to  wit  the  said  100,000  tons  of  water,  for  the 
said  several  purposes  for  which  the  same  were  then,  to  wit  at  the 
said  several  times  when  &c.,  so  necessary  and  required  as  in  this  plea 
aforesaid ;  and  then,  to  wit  at  the  said  several  times  when  &c.,  in 
the  said  second  count  in  that  behalf  mentioned,  used  and  applied 
the  same  for  the  said  several  last  mentioned  purposes :  which  are 
the  same  several  supposed  grievances  &c.    Verification. 

Replication  to  plea  4.  That  defendant  and  all  occupiers  &c. 
have  not,  nor  has  each  of  them,  whilst  &c.,  as  of  right  &c.,  for  and 
during  the  fuU  period  of  twenty  years  &c.,  had,  used,  exercised  and 
actually  enjoyed  &c.,  nor  ought  ♦defendant  at  the  times  when  &c. 
of  right  to  have  had  &c.  for  himself  and  themselves  respectively, 
whilst  occupier  and  occupiers  of  the  said  lands,  mill  and  steam 
engines  in  that  plea  aforesaid,  the  right,  privilege  and  easement  of 
drawing  from  time  to  time,  as  of  right  and  without  interruption, 
from  and  out  of  the  said  cut  in  the  said  second  count  mentionedi 
through  and  by  means  of  the  said  sluices  and  drains  in  the  said 
second  count  mentioned,  and  of  using  and  applying,  as  of  right  and 
without  interruption,  for  and  to  other  and  different  purposes  and 
uses  than  the  purposes  and  uses  of  condensing  the  steam  used  for 
working  the  said  engine  in  the  said  second  count  mentioned,  to  wit 
for  and  to  the  purposes  and  uses  of  supplying  the  boilers  of  the 
said  engine  in  the  said  second  count  mentioned  with  water,  and  of 
generating  steam  for  working  the  said  last  mentioned  engine,  and 
of  heating  the  said  mill  in  the  said  second  count  mentioned,  and  of 
cleansing  the  said  boilers,  and  of  supplying  with  water  the  said 
cistern,  such  quantities  of  water  as  were  from  time  to  time 
necessary  and  required  by  the  said  occupiers  for  the  time  being  of 
the  said  lands,  mill  and  steam  engine  in  that  plea  mentioned,  for 
the  said  several  purposes  and  uses  in  that  plea  in  that  behalf 
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aforesaid,  as  and  when  &c.,  in  manner  and  form  &c.  Conclusion 
to  the  country.    Issue  thereon. 

The  issues  of  fact  were  tried  before  Williams,  J.  at  the  Liverpool 
Summer  Assizes,  1851.  It  appeared  that  defendant  was  lessee  of 
premises  (i)  used  for  the  purpose  of  cotton  spinning,  and  con- 
sisting of  the  Old  Mill,  erected  in  1828,  and  the  New  Mill,  an 
additional  building,  erected  in  1829.  The  land  on  which  they 
*Btood  extended  from  the  canal  to  Bichard  Street,  Bochdale :  the 
Old  Mill  abutted  on  the  canal,  and  the  New  on  Bichard  Street. 
They  adjoined  each  other,  and  communicated  by  doors.  Each 
mill  had  its  own  boilers  and  its  own  steam  engine  ;  the  Old  Mill  a 
80  horse  power,  the  New  a  60.  Machinery  in  one  was  worked  by 
power  from  the  other.  Water  was  drawn  from  the  canal  by  a 
drain  for  the  purposes  of  the  Old  Mill  more  than  twenty  years 
before  the  commencement  of  this  action  ;  and,  when  the  New  Mill 
was  built,  the  canal  water  was  taken  for  the  purposes  of  that  mill 
also,  being  carried  into  it  by  a  prolongation  of  the  drain.  The 
water  continued  to  be  thus  taken,  for  the  uses  of  both  mills,  down 
to  the  commencement  of  this  action ;  the  user  at  the  New  Mill 
having  then  continued  for  only  nineteen  years  and  a  half.  The 
purposes  to  which  the  water  was  applied  were  those  stated  in 
the  plea,  except  that  there  was  not,  as  there  alleged,  any  cistern 
**  on  the  roof "  of  an  engine  house,  though  there  were  cisterns  in 
and  about  other  parts  of  the  engine  house  in  each  mill,  drawing 
their  supply  of  water  from  the  canal  in  the  manner  above  stated. 

It  was  contended  on  behalf  of  the  plaintiffs  that  the  Old  and 
New  buildings  constituted  only  one  mill,  and  therefore  that  the 
prescription,  as  pleaded,  was  not  made  out  by  the  proof ;  the  mill 
described  by  the  evidence  differing  in  local  situation  from  that 
described  on  the  record,  and  having  been,  in  part,  erected  within 
twenty  years ;  and  that  the  use  of  the  water  for  the  new  part  of 
the  mill  was  not  had  openly  or  as  of  right.  And,  further,  that,  the 
defendants  having  made  it  part  of  their  prescription  that  they 
should  have  water  for  supplying  a  cistern  on  the  roof  of  a  certain 
engine  house,  whereas  *no  such  cistern  was  proved  to  exist,  the 
prescription  altogether  failed. 

Williams,  J.  left  it  to  the  jury  to  say  whether  the  buildings  con- 
stituted one  or  two  mills  ;  and  whether  or  not  the  water  had  been 
used  as  of  right ;  explaining  to  them  what  amounted  to  such  user. 


(1)  Deecribed  in  the  lease  as  **A11 
tliose  two  cotton    mills    or  factories 
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The  jary  found  that  there  was  one  mill  only ;  and  that  the  water 
was  used  as  of  right.  The  learned  Judge  then  directed  a  verdict  for 
the  plaintiffs,  reserving  leave  to  move  that  a  verdict  for  the 
defendant,  or  a  nonsuit,  might  be  entered. 

Watsouy  in  Michaelmas  Term,  1851,  obtained  a   rule  nt^ 
accordingly. 

Knowles,  TonUinson  and  Cowling  now  showed  cause  (l) : 

The  prescription  is  in  respect  of  defendant's  *'  lands,  mill  and 
steam  engine; "  the  verdict  is  that  the  whole  forms  one  mill;  and, 
upon  the  evidence,  part  of  that  mill  has  not  existed  twenty  years. 
The  New  Mill  is  identified  as  a  part  of  the  establishment  in  question 
by  the  words  of  the  plea  "  situate  "  &c.  in  "  Richard  Street,"  upon 
which  place  the  New  Mill  abuts.  If  a  prescription  be  pleaded, 
though  a  more  extensive  one  than  was  necessary  for  the  defence,  it 
must  be  traversed  by  the  plaintiff,  and  sustained  by  the  defendant, 
in  its  whole  extent.  [They  referred  to  Peter  y.  Daniel  (2),  DrewellY. 
Towler  (3),  Rex  v.  Trafford  (4),  Ricketts  v.  Salwey  (5),  Higham 
V.  RcAett(e),  Bower  v.  HiU{7),  Rogers  v.  Allen{s),  Allan  v. 
Oomme  (6).] 


[  300  ]  Watson,  WiUes  and  Spinks,  contra  : 

[  •301  ]  The  prescription   ♦in  respect  of  a  mill  was  supported  by  the 

evidence.  The  defendant  had  that  which  completely  answered  the 
description  of  a  mill,  as  given  in  the  plea,  for  more  than  twenty 
years  before  action  brought:  and  the  right  in  respect  of  that  mill 
was  not  lost  because  he  added  something  to  it.  No  claim  appears 
by  the  record  for  anything  of  which  there  has  not  been  a  twenty 
years'  user :  and  the  real  claim  on  which  the  defendant  stands 
could  not  have  been  otherwise  pleaded  than  it  is  here.  [They  cited 
LuttreVs  case  (»o) ;  Knight  v.  Woore  (ii),  and  Oiles  v.  Groves  (12).] 

Cwr.  adv.  vidL 


(1)  Before  Loi-d  Campbell,  Ch.  J., 
Wightman  and  Erie,  JJ.  Crompton,  J. 
took  DO  part  in  the  hearing  or  decision, 
having  been  counsel  in  the  cause. 

(2)  6  C.  B.  568,  677. 
(;<)  3  B.  &  Ad.  735. 

(4)  1  B.  &  Ad.  874.  Venire  de 
novo  awarded  in  Exchequer  Chamber : 
Trafford  v.  Rex,  34  K.  B.  680  (2  Cr.  & 
J.  265;  8.  C.  2  Tyr.  201 ;  8Bing.  204). 


(5)  22  E.  R.  80(»  (2  B.  &  Aid.  360), 

(6)  50  E.  E.  811  (5  Bing.  N.C.  fi22). 

(7)  41  R  B.  630  (2  Bing.  N.  C.  339). 

(8)  10  R  R  689,  692  (1  Camp,  309, 
313). 

(9)  62  E.  R  492  (11  Ad.  &  El.  759, 
770). 

(10)  Co.  Rep  84  b,  87  a, 

(11)  3  Bing.  N.  C.  3. 

(12)  12  Q.  B.  721. 
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LoBD  Campbell,  Ch.  J.,  in  the  same  Term  (April  21st),  delivered 
the  judgment  of  the  Court  : 

We  are  of  opinion  that  on  the  fourth  plea  to  the  second  count  the 
verdict  ought  to  be  entered  for  the  ^defendant,  except  in  as  far  as 
the  plea  alleges  that  the  water  taken  from  the  canal  without  the 
authority  of  the  Act  of  Parliament  was  used  for  the  purpose 
of  supplying  with  water  a  cistern  on  the  roof  of  the  engine  house. 

The  jury  have  found  that  the  water  as  actually  used  for  twenty 
years  was  used  as  of  right.  It  was  used  for  all  the  purposes  alleged 
in  the  plea,  except  for  the  cistern ;  and,  if  the  use  had  extended  to 
this,  we  should  have  thought  the  verdict  on  the  fourth  plea  ought 
to  have  been  entered  generally  for  the  defendant.  Although  the 
defendant  was  in  the  occupation  of  what  has  been  called  the  New  l^ill, 
which  had  not  been  erected  twenty  years  before  the  cause  of  action 
accrued,  and  he  had  used  the  water  in  an  engine  erected  there  within 
twenty  years,  we  think  that  the  defendant  sufficiently  proves  the 
allegation  in  his  plea,  of  his  possession  of  a  mill  and  a  steam  engine, 
by  his  possession  of  the  Old  Mill,  and  of  the  steam  engine  mentioned 
in  the  second  count ;  and  that  he  sufficiently  proves  the  allegation  of 
the  use  of  the  water  for  the  first  four  purposes,  by  his  having  used 
it  for  those  purposes  in  the  Old  Mill  for  more  than  twenty  years. 
If  the  plaintiffs  meant  to  rely  on  the  unlawful  use  of  the  water  for  the 
engine  erected  within  twenty  years,  they  ought  to  have  new  assigned. 

On  the  part  of  the  plaintiffs  it  is  further  contended  that,  as  the 
defendant  failed  to  prove  the  use  of  the  water  for  the  purpose  of  the 
cistern,  the  verdict  ought  to  be  entered  against  the  defendant  on 
the  whole  plea,  because  it  is  said  that  the  plea  is  entire.  But  we 
think  that,  according  to  the  authorities  which  have  been  referred  to, 
the  issue  upon  the  fourth  plea  may  be  applied  distributively  to  the 
alleged  purposes  for  which  the  water  was  used  during  the  period  of 
twenty  years,  *and  that,  part  of  the  purposes  being  proved,  pro 
tanto  the  verdict  must  be  entered  for  the  defendant.  But,  as  he  has 
admitted  that  some  of  the  water  which  the  plaintiffs  alleged  and 
proved  he  took  was  taken  by  him  for  another  purpose  than  those 
which  he  has  proved,  the  verdict  will  stand  for  the  plaintiffs  for 
nominal  damages. 

This  will  still  leave  the  question  open,  upon  a  motion  for  judg- 
ment non  obstante  veredicto,  whether  the  plea  be  good  which  alleges 
a  use  of  the  water  beyond  the  purposes  mentioned  in  the  Act 

of  Parliament. 

Bvie  accordingly. 
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The  Court,  when  granting  the  rule  nisi  to  enter  a  verdict  for  the 
defendant,  had  reserved  leave  to  the  plaintiffs  to  move,  if  it  shoald 
become  necessary,  for  judgment  non  obstante  veredicto ;  and  a  rule 
was  now  granted,  to  show  cause  why  such  judgment  shoald  not 
be  entered  as  to  so  much  of  the  issue  upon  the  fourth  plea  as  had 
been  decided  in  favour  of  the  defendant.  On  a  later  day  of  this 
Term  (May  8rd), 

Watson^  Willes  and  Spinks  showed  cause  : 

The  ground  of  motion  is  that  the  defendant  by  his  fourth  plea 
asserts  a  right  in  the  occupiers  of  his  land  and  mill  to  take,  not 
surplus  water  for  condensing,  but  such  quantities  of  the  water, 
generally,  as  were  necessary  and  required  by  the  said  occupiers  for 
the  purposes  of  their  mill,  as  and  when  such  quantities  were 
so  necessary  and  required  ;  that  this  right  is  claimed,  under  stai 
2  &  8  Will.  IV.  c.  71,  s.  2,  by  prescription,  implying  a  grant;  and 
that  the  proprietors  of  the  canal  could  not  make  such  a  grant 
consistently  with  the  statutes  from  which  they  derive  their  *power8. 
And  reliance  is  placed  on  stat.  84  Geo.  III.  c.  78,  s.  113  (i),  and 
46  Geo.  III.  c.  XX.,  s.  28,  local  and  personal,  public  (2),  as  showing 
that  the  Legislature  permitted  the  withdrawing  of  water  from  this 
navigation  for  the  purpose  solely  of  condensing  steam,  the  water, 
after  such  user,  to  be  returned  into  the  canal  for  the  benefit  of  the 
navigation.  But  the  Company's  power  to  grant  the  water  is  not 
so  limited.  They  do  not  hold  the  canal  under  a  mere  trusteeship 
like  that  of  a  public  road.  They  are  proprietors  of  an  undertaking, 
useful  to  the  public,  but  from  which  they  derive  a  benefit  in  the 
form  of  tonnage  dues  which  they  are  empowered  to  levy  (3).  The 
water  is  theirs,  subject  only  to  the  use  by  others  in  the  particular 
modes  recognized  by  the  Act  of  Parliament. 


(Lord    Campbell,   Ch.  J. 
highway  ?) 


Is  not  the  canal   made  a  public 


Nothing  obliges  the  Company  to  keep  it  up,  if  it  proves  unprofitable. 
As  long  as  they  do  so,  a  limited  duty  arises,  which  is  pointed  out 
by  TiNDAL,  Ch.  J.,  delivering  the  judgment  of  the  Exchequer 
Chamber  in  The  Lancuster  Canal  Company  v.  Parnaby  (4) :  "  The 
Company  made  the  canal  for  their  profit,  and  opened  it  to  ihe 

(1)  80  E.  R  223,  note  (1)  (14  a  B.      124,  note  (a)). 

122,  note  (a) ).  (3)  34  Geo.  III.  c.  76,  8.  95. 

(2)  80  E.  R  224,  note  (1)  (14  Q.  B.  (4)  11  Ad.  &  El.  223,  242. 
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pablic  upon  the  payment  of  tolls  to  the  Company  :  and  the  common 
law,  in  such  a  case,  imposes  a  duty  upon  the  proprietors,  not 
perhaps  to  repair  the  canal,  or  absolutely  to  free  it  from  obstruc- 
tions, but  to  take  reasonable  care,  so  long  as  they  keep  it  open  for 
the  public  use  of  all  who  may  choose  to  navigate  it,  that  they  may 
navigate  without  danger  to  their  lives  or  property."  Subject  to 
that  restriction,  such  a  Company  may  grant  the  water  for  any 
purpose :  and  the  only  ^question  here  is  whether,  at  the  time  of 
the  alleged  misfeasance,  they  could  grant  it  for  other  purposes 
than  that  of  condensing.  In  Rochdale  Canal  Company  v.  King  (i), 
where  rights  of  this  Company  with  respect  to  the  water  were  under 
consideration,  it  was  suggested  that  the  drawing  off  water  as  in 
the  present  case  did  not  appear  to  cause  any  private  damage  to  the 
Company  for  which  they  could  bring  an  action:  but  this  Court 
held  otherwisa  Coleridge,  J.,  after  commenting  upon  the  words 
of  Stat.  34  Geo.  III.  c.  78,  s.  113,  and  stat.  46  Geo.  III.  c.  xx.,  s.  23, 
said :  "  The  water,  then,  having  been  used  by  the  defendants  for 
illegal  purposes,  the  general  principle  applies,  that,  although  no 
appreciable  damage  may  be  sustained,  in  the  particular  instance, 
by  the  wrongful  act,  yet,  as  the  repetition  of  such  an  act  might  be 
made  the  foundation  of  claiming  a  right  to  do  the  act  hereafter,  a 
damage  in  law  has  already  been  sustained,  in  respect  of  which  an 
action  is  maintainable."  And  Erlb,  J.,  said :  "  Such  a  Company 
has  all  the  rights  and  remedies  which  an  individual  owner  of 
private  property  has,  unless  the  statute  contains  some  provision  to 
take  them  away.  Then  the  question  is,  could  an  individual  owner 
of  private  property  sue  under  the  circumstances  ?  I  am  clearly  of 
opinion  that  he  could.  It  is  said  that  the  Company  could  have  no 
property  in  the  water  :  perhaps  not  in  the  identical  passing 
atoms ;  but  they  had  in  the  flow,  the  fiiimen  aqiue."  The  plaintiffs 
obtained  judgment  in  that  case  both  in  this  Court  and  in  the 
Exchequer  Chamber;  and,  the  grievances  being  continued,  they 
moved  the  Court  of  Chancery  for  an  injunction;  and,  on  that 
occasion  (2)  Lord  Cranworth,  V.-C,  ♦thought,  with  the  common 
law  Courts,  that  the  plaintiffs  had  suffered  a  disturbance  of  right 
for  which  they  had  a  claim  to  compensation,  subject  only  to  the 
question,  raised  before  him,  whether  the  claim  had  not  been  waived 
by  acquiescence. 

(Erlb,  J. :  You  argue  that  the  Company,  having  a  right  to  turn 

(1)  80  E.  E.  222  (14  Q.  B.  122).  (2)  The  Rochdale  Canal  Company  v. 

King,  2  Sim.  N.  S.  78. 
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these  waters  into  their  canal  for  the  purpose  of  keeping  a  flow, 
may  therefore  sell  them  absolutely  if  they  think  fit.) 

Subject  to  the  purposes  of  navigation,  they  have  a  right  to  take 
the  water  and  to  dispose  of  it.    The  right  to  the  water  mast  be  in 
some  one ;  and  they  have  the  same  property  in  it  as  they  would 
have  in  a  stream  of  natural  water,  under  the  same  circumstances. 
Magor  v.   Chadwick  (i)  shows  that  no  distinction   can  be  made. 
There  is  nothing  in  the  Company's  local  Acts  inconsistent  with 
such  a  right.    If  a  Railway  Company  found  something  in  the  soil 
over  which  their  line  was  carried,  which  might  be  made  profitable 
to  themselves  or  to  grantees  without  hindering  the  traffic,  they 
might  use  or  grant  it ;  and  this  is  the  same  case.   It  may  be  argued 
here,  on  the  authority  of  Wood  v.   Wavd  (2),  that  the  use  of  an 
artificial  stream  of  water  cannot  be  the  subject  of  such  a  right  as 
might  be  matter  of  grant :  but  the  decision  there  relates  to  a 
watercourse  which  is  casual  and  which  the  landowners  creating  it 
are  not  obliged  to  keep  up :  the  case,  therefore,  is  not  in  point. 

(Lord  Campbell,  Ch.  J. :  You  claim  a  right  here,  without  any 
qualification,  to  withdraw,  for  certain  purposes  other  than  con- 
densing, such  quantities  of  water  as  were  from  time  to  time 
necessary.) 

The  Court  will  not  intend,  after  verdict,  that  the  defendant  claimed 
to  withdraw  it  in  such  ^quanlities  as  to  impede  the  navigation. 
A  plea  of  this  kind  ought  to  receive  a  reasonable  construction,  and 
such  as  may,  if  possible,  sustain  the  allegation  of  right :  Manning 
V.  Wasdale  (3),  Tyson  v.  Smith  (4). 

(LoBD  Campbell,  Ch.  J. :  This  plea  might  have  been  proved  by 
evidence  of  a  taking  which  would  have  interfered  with  the 
navigation.) 

Such  proof  was  not  necessary.  The  mere  possibility  of  an  abase 
does  not  exclude  the  supposition  of  such  a  grant  as  is  here  relied 
upon.  In  The  Grand  Sturey  Canal  Company  v.'  HaU  (5)  the  pro- 
prietors of  the  canal  were  directed  by  statute  to  make  and  maintain 
bridges  across  the  canal  for  the  use  of  the  adjoining  landowners; 


(1)  llAd.  &E1.  671. 

(2)  77  R.  R.  809  (3  Ex.  748). 

(3)  44  R.  R.  576  (6  Ad.  &  El.  758). 

(4)  In  K.  B.  6  Ad.  &  El.  745 ;  in 


Ex.  Ch.  (judgment  affirmed),  48  B.  B. 
539  (9  Ad.  &  El.  406). 

(5)  56  R  R.  400  (1  Man.  &  G.  392). 
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they  built  a  bridge  for  the  use  of  persons  occupying  the  lands  of 
one  Bolls :  the  question  at  the  trial  was,  whether  or  not  the  bridge 
had  become  a  highway  by  dedication ;  and  it  was  argued  that  this 
supposition  was  rebutted  by  the  Company's  Act :  but,  the  Act  not 
expressly  prohibiting  a  dedication,  the  Court  held  that  it  might  be 
inferred  from  the  evidence.  Tindal,  Ch.  J.  said,  during  the  argu- 
ment :  "Why  might  not  this  Company  dedicate  the  bridge?  They 
might  be  answerable  over  to  the  proprietors  at  large,  but  there  is 
no  statute  to  restrain  them."  ''They  might  have  prevented  the 
public  from  crossing  the  bridge;  but  if  they  build  a  bridge  and 
allow  persons  to  use  it,  why  should  not  the  usual  consequences 
follow?"  And,  in  his  judgment:  "I  am  not  aware  that  there  is 
any  thing  in  the  constitution  of  the  Company,  to  prevent  them  from 
dedicating  a  way  to  the  public,  as  other  persons  or  ^corporate 
bodies  may  do.  They  are  the  masters  of  their  own  property ;  and 
though  they  may  be  answeraUe  to  the  rest  of  the  proprietors  for  a 
failure  of  duty,  I  see  no  reason  why  the  public  may  not  by  user 
gain  a  right  of  way  against  them,  as  well  as  against  any  other 
individuals." 

By  the  Prescription  Act,  2  &  8  Will.  IV.  c.  71,  sects.  2  and  6,  the 
general  averment,  as  made  in  this  plea,  of  an  enjoyment  as  of 
right  during  twenty  years,  is  sufficient ;  and  "  any  proviso,  excep- 
tion, incapacity,  disability,"  &c.,  showing  the  enjoyment  not  to 
have  been  of  right,  must  be  specially  pleaded.  In  the  absence  of 
such  plea,  if  the  enjoyment  could,  under  any  circumstances,  have 
been  rightfully  had,  the  Court  will  intend  it  to  have  been  so.  If 
the  user  might  have  been  legal  or  might  have  been  illegal,  reference 
being  had  to  the  rights  of  the  public  over  this  canal  as  a  highway, 
the  illegality  should  have  been  replied.  In  a  water  running  over 
private  land,  but  subject  to  a  public  right  of  navigation,  any 
subtraction  of  the  water  for  private  purposes,  even  the  draught  of 
it  for  cattle,  may  be  a  nuisance  to  the  public ;  but  the  fact  must  be 
shown  in  pleading. 

(LoBD  Campbbll,  Ch.  J.:  The  declaration  says  "whereby  the 
plaintiffs  lost  and  were  deprived  of  the  said  water."  Is  not  that  an 
allegation  that  the  plaintiffs,  who  are  trustees  for  the  public,  have 
suffered  in  that  character  ?) 

Those  are  merely  verba  sonantia.  The  plaintiffs  would  limit  the 
defendant  to  a  user  of  this  water  for  the  purpose  of  condensing 
steam  :  but  nothing  on  the  record  shows  that  the  right  of  user  for 
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other  purposes  may  not  have  been  granted  to  a  mill-owner  on  the 
defendant's  land  in  the  time  of  Eichard  I. 

(Erlb,  J. :  Would  not  such  right  be  subject  to  the  provisions  of 
Stat.  84Geo.  m.  c.  78?) 

Suppose  *thi8  were  the  case  of  a  river,  running  through  a  populous 
country,  and  subject  to  a  public  right  of  navigation :  it  cannot  be 
contended  that  every  landovmer  on  the  banks,  justifying  under  a 
prescriptive  right  to  the  use  of  water,  must  show,  in  his  pleading, 
that  his  exercise  of  the  right  did  not  injure  the  navigation.  Beferenoe 
may  be  made  on  the  other  side  to  the  dictuin  in  Co.  Litt.  115  a, 
that  "regularly  a  man  cannot  prescribe"  "against  a  statute;" 
but  that  does  not  apply  where  the  claim  of  right  is  founded  merely 
upon  a  twenty  years'  user  since  the  statute. 

Knowles  (with  whom  were  Tomlinson  and  Cowling),  contra: 
The  claim  to  withdraw  this  water  for  other  purposes  than  that 
of  condensing  violates  both  public  and  individual  rights,  conferred 
by  Stat.  34  Geo.  III.  c.  78,  s.  104  (i).  The  privileges  and  duties  of 
the  Company  with  respect  to  the  water  were  granted  by  that  Act, 
and  further  extended  and  ascertained  by  stats.  39  &  40  Geo.  III. 
c.  xxxvi.  and  46  Geo.  III.  c.  xx.  Their  situation,  under  the  several 
statutes,  is  that  of  an  association  upon  which  powers  necessary 
to  their  undertaking  are  conferred,  upon  certain  conditions;  and, 
among  these,  that  they  shall  keep  open  a  passage  for  the  public 
on  the  canal  itself  and  upon  the  ways  and  wharfs  adjoining,  for 
which  passage  certain  rates  are  to  be  paid  ;  and  these  rates  are 
to  be  the  security  for  moneys  which  the  Company  are  authorized 
to  raise  by  mortgage,  annuity,  promissory  notes,  or  otherwise  (2). 
Another  condition  is  that  "the  waste  water  of  the  said  Bochdale 
Canal"  ♦"shall  be  at  all  times  conveyed  into  the  Duke  of 
Bridgewater's  canal,  or   into  the  Duke*s  tunnel  near  Bank  Top 


(I)  Stat.  34  Geo.  IH.  c.  78,  s.  104, 
enacts :  "  That  aU  persons  shall  have 
free  liberty  with  horses,  cattle,  and 
carriages,  to  use  the  private  roads  and 
ways,  belonging  to  the  said  Company 
of  Proprietors,  (except  the  towing 
paths),  and  with  boats,  barges,  and 
other  vessels,  to  use  the  said  canal 
and  cuts,  for  the  purpose  of  conveying 
coals  and  all  other  goods  and  things, 
and  to  use  the  wharfs  and  quays,*'  &c., 


"and  the  said  towing  paths"  *<^» 
•*  upon  payment  of  the  rates  herein- 
before granted,  and  subject  to  the 
rules  and  regulations  which  shall  be 
from  time  to  time  made  by  the  said 
Company  of  Proprietors  by  virtue  oi 
the  powers  herein  granted." 

(2)  Sects.  4,  5,  6  of  stat  39  &  40 
Qeo,  ni.  c.  xxxvi.  (local  and  personal* 
public)  were  particularly  referred  to. 
And  see  stat.  34  Qeo.  III.  c.  7S,  &•  "t^- 
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in  Manchester  (i).     The  unqualified  right  of  disposal  claimed  on     Rochdalb 
the  other  side  (even  if  properly  pleaded)  cannot  be  maintained     company 


consistently  with  these  conditions. 
the  Court.) 


(Knowles  was  then  stopped  by    radoliffb. 


Lord  Campbell,  Ch.  J. : 

The  rule  must  be  absolute  for  judgment  non  obstante  veredicto. 
This  Company  was  established  to  make  a  canal  for  the  public 
benefit,  and  was  invested  with  certain  powers.  When  the  canal 
was  made,  all  the  Queen's  subjects  were  to  have  the  right  of  using 
it,  paying  certain  tolls.  It  became  a  turnpike  road,  which  could 
only  be  kept  in  repair  by  maintaining  in  it  the  quantity  of  water 
necessary  for  floating  barges.  And  there  was  a  provision  that  all 
the  surplus  water  should  go  into  the  canal  of  the  Duke  of  Bridge- 
water.  The  Company,  then,  were  bound  to  maintain  the  naviga- 
tion and  to  dispose  of  the  surplus  water  as  the  statutes  directed. 
Stat.  84  Geo.  III.  c.  78,  s.  118,  gave  a  particular  privilege  to 
neighbouring  landowners,  having  steam-engines,  namely,  that  they 
might ''  draw  from  the  said  canal  "  ^*  such  quantities  of  water  as 
shall  be  ^sufficient  to  supply  the  said  engine  or  engines  with  cold 
water,  for  the  sole  purpose  of  condensing  the  steam  used  for 
working  any  such  engine;  "  and  even  this  was  subject  to  the  proviso 
that  a  quantity  of  water  equal  to  that  taken,  with  the  exception  of 
inevitable  waste,  should  be  returned  into  the  canal  on  each  day 
when  the  engine  was  used,  *'  so  that  no  obstruction  shall  arise 
therefrom  to  the  said  navigation."  Subject  to  this  condition,  every 
landowner  within  twenty  yards  of  the  canal  might  take  the  water 
for  the  purpose  of  condensing  only.  The  present  action  is  brought 
expressly  for  violating  the  condition  of  the  Act  in  this  respect.  The 
declaration  refers  to  the  Act  of  Parliament,  and  alleges  that  the 


(1)  Knowles  cited  stat.  39  &  40 
Geo.  m.  c.  zzxvi.  s.  40,  which  enacts : 
''That  all  the  waste  water  of  the 
Manchester,  Ashton-under-Lyne,  and 
Oldham  Canal,  except  such  water  as 
shall  necessarily  flow  over  the  waste 
weirs  of  the  said  canal,  shall  be  dis- 
charged out  of  the  said  last-mentioned 
canal  into  the  said  Bochdale  Canal  at 
Manchester  aforesaid;  and  that  the 
said  waste  water  so  discharged,  and 
the  waste  water  of  the  said  Bochdale 
Canal,  when  so  united  in  the  said 
canal,  shall  be  at  all  times  conveyed 


either  into  the  canal  of  the  Most  Noble 
Francis,  Duke  of  Bridgewater,  or  along 
the  east  side  of  the  street  called  Shooter's 
Brow,  in  Manchester  aforesaid,  into 
the  tunnel  of  the  said  Duke  near  to 
Bank  Top,  in  Manchester  aforesaid, 
at  the  expense  of  the  said  Company  of 
Proprietors  of  the  said  Bochdale  Canal, 
and  in  such  manner  as  may  be  most 
convenient  to  them,  but  subject  never- 
theless to  the  direction  and  approba- 
tion of  the  said  Duke  of  Bridgewater, 
liis  heirs  or  assigns.'* 
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defendant  had  a  mill  and  steam  engine  upon  land  within  twenty 
yards  of  the  canal,  but  that  he  diverted  water  from  the  canal  in 
greater  quantity  than  was  necessary  for  condensing  steam,  and 
for  other  purposes  than  condensing  steam.     The  defendant  pleads 
a  justification  to   both  these  breaches,  alleging   a    prescriptive 
right  **  of  drawing  from  time  to  time  "    "  from  and  out  of  the 
said  cut/'  "  and  of  using,  and  applying  "  "  for  and  to  other  and 
different  purposes  and  uses  than  the  purposes  and  uses  of  con- 
densing the  steam  used  for  working  the  said  engine,"  to  wit,  the 
purposes  and  uses  ''of  supplying  the  boilers  of  the  said  engine" 
**  with  water,  and  of  generating  steam  for  working  the  said  last 
mentioned  engine,  and  of  heating  the  said  mill"  *'  and  of  cleansing 
the  said  boilers,"  **  such  quantities  of  water  as   were  from  time 
to  time  necessary  and  required  "  by  the  occupiers  of  the  mill  and 
engine  "  for  the  said  several  purposes  and  uses,"  "  as  and  when" 
they  were  so  required.    That  is  a  claim,  by  supposed  grant,  to 
take  more  water  than  the  Act  allows ;  as  much,  that  is,  as  may  be 
necessary  for  *the  several  purposes  stated,  and  whatever  the  con- 
sequences may  be  to  the  navigation.     Such  a  plea,  even  if  confined 
to  the  surplus  water,  would  be  bad,  because  the  Duke  of  Bridgewater 
has  a  right  to  that  surplus ;  but  it  is  not  so  confined.     Mr.  IVatsm 
was  obliged  to  contend  that  the  Company  might,  if  they  thought 
proper,  stop  the  navigation  altogether,  or  grant  away  so  much  of 
the  water  that  the  user  of  the  canal  by  boats  and  barges  might  be 
prevented.    But  it  is  impossible  to  say  that  they  have  such  a 
power.     The  water  is  not  the  Company's  for  such  purposes.    They 
have  a  right  only  to  use  it ;  to  pass  the  surplus  to  the  Duke  of 
Bridgewater,  and  apply  to  the  uses  of  the  canal  the  water  which 
is  requisite  for  those  uses.    If  they  had  made  a  grant  of  the  water  in 
the  terms  of  this  plea,  such  a  grant  would  have  been  ultra  rtret,  and 
bad;  their  successors  would  not  have  been  bound  by  it;  and  itcoald 
not  have  been  effectually  pleaded  in  bar  to  the  present  declaration. 


COLBBIDGB,  J. : 

I  am  of  the  same  opinion.  The  foundation  of  the  fourth  plea  is 
a  supposed  grant,  the  existence  of  which  is  to  be  shown  by  acts  of 
user.  But,  if  the  acts  of  user  would  not  be  legal,  the  grant  cannot 
be  inferred  from  them.  The  Company  here  are  not  the  owners  of 
the  water,  but  trustees  for  the  public,  under  a  very  limited  trust. 
They  are  bound  to  apply  all  the  water  that  may  be  required  to  the 
purposes  of  the  navigation ;  they  are  also  bound  to  allow  so  much 


VOL.  Lxxxviii.]   1852.     Q.  B.     18  Q.  B.  314—815. 


60S 


as  is  wanted  for  the  particular  use  (specified  in  stat.  84  Geo.  III. 
c.  78)  of  the  mill  owners  within  a  certain  distance  of  the  banks. 
The  Act  last  cited  at  the  Bar  (i)  provides  *even  for  the  surplus 
water;  otherwise  there  might  have  been  some  foundation  for  an 
argument  with  respect  to  this  on  the  part  of  the  defendant.  As 
the  case  stands,  either  the  water  which  has  been  diverted  is  within 
the  specified  uses,  and  then  no  grant  could  have  been  made  of  it, 
apart  from  those  uses ;  or,  at  any  rate,  it  was  surplus  water  which 
the  Company  were  bound  to  transmit  to  the  canal  of  the  Duke  of 
Bridgewater,  and  therefore  could  not  grant.  Allusion  has  been 
made  to  some  expressions  which  I  am  said  to  have  used  in  Rochdale 
Canal  Company  v.  King  (2) ;  but  these  must  be  taken  with  reference 
to  the  facts  which  were  then  before  the  Court,  and  will  not  a£fect  the 
decision  of  this  case. 
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Eblb,  J. : 

This  is  a  claim  to  impose  a  servitude  upon  the  canal  by  virtue  of 
a  twenty  years'  user.  The  party  seeking  to  establish  such  a  claim 
must  show  a  grant  by  a  person  capable  of  making  the  grant  relied 
upon.  Now  the  grant  here  is  by  persons  having  no  distinct  owner- 
ship of  the  water,  but  entitled  only  to  the  flow  of  it  for  the  purposes 
of  the  navigation,  and  having  no  right  to  the  surplus.  If  it  had 
appeared,  by  direct  evidence,  that  the  Company  had  made  a  grant 
to  the  purport  now  supposed,  setting  out  their  title,  that  grant 
would  have  appeared  to  be  against  the  right  of  the  public,  and  void 
npon   the   face  of  it.     The  twenty  years'  user,  therefore,  could 

establish  no  right  (8). 

RtUe  absolute. 


CHATFIELD  v,  COX. 

(18  Q.  B.  321—324 ;  8.  C.  21  L.  J.  Q.  B.  279;  16  Jur.  594 ;  19  L.  T.  0.  S.  104.) 

Defendant  was  indebted  to  plaintiff  in  41L ;  and  G.  and  W.  were  indebted 
to  defendant  in  482.  By  agreement  between  0.  and  W.,  plaintiff  and  defen- 
dant, the  following  document  was  delivered  to  plaintiff :  "To  Messbs. 
C.  Airo  W.  I  request  you  will  supply  Mr.  0."  (plaintiff)  **  with  such  parcels 
of  Boman  cement  as  he  shall  require,  to  the  amount  of  482.,  and  charge  to 
the  account  standing  with  you  to  my  credit.  B.  C."  (defendant).  Under 
this  was  written : 

<*  To  Mr.  C."  (plaintiff).     *<  On  the  consideration  above  named  we  agree 


1852. 
April  20. 

[  321  ] 


(1)  39  &  40  Geo.  m.  c.  xxxvi.,  s.  40. 

(2)  80  B.  B.  222  (14  a  B.  122). 

(3)  Crompton,  J.,  took  no  part  in 


the  decision,  having  been  coimsel  in 
the  cause. 
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Chatfikld  to  supply  to  your  order,  when  you  shall  require  it,  Roman  oemeot  to  iiid 

«.  amount  of  48/.    0.  and  W."  : 

^^^'  Held,  that  this  was  an  agreement  relating  to  the  sale  of  goods  vitbin  the 

exemption  in  Schedule  Part  I.  to  stat.  55  Geo.  III.  c.  184  (1)»  and  therefore 
did  not  require  a  stamp. 

Assumpsit  on  a  bill  of  exchange  for  AIL,  drawn  by  one  Joseph 
Liddiate  on,  and  accepted  by,  defendant,  and  indorsed  by  the  eaid 
Joseph  Liddiate  to  plaintiff.  There  were  also  counts  for  interest 
and  on  an  account  stated. 

First  plea :  That,  after  the  making  of  the  said  bill,  and  after  the 
accruing  of  the  causes  of  action  in  the  said  counts  mentioned,  and 
before  the  commencement  of  this  suit,  to  wit  on  &c.,  certain  persons 
named  Cleaver  and  Watson  were  indebted  to  defendant  in  the  sum 
of  482.  13«.  lOd. ;  that  it  was  thereupon  agreed  between  plaintifi, 
defendant,  and  the  said  G.  and  W.,  that  defendant  should  relinquish 
and  abandon  all  claim  to,  and  exonerate  and  discharge  the  said 
G.  and  W.  from,  the  payment  to  him  of  the  moneys  due  and  owing 
on  the  said  bill,  and  froni  all  causes  of  action  in  respect  thereof; 
and  that  the  said  C.  and  W.  should,  on  being  required  by  plaintiff, 
deliver  to  him  such  parcels  of  Boman  cement  as  he  should  require, 
to  the  value  of  the  said  sum  of  4SL  13«.  10^.,  in  lieu  of  paying 
defendant  the  said  debt  due  to  him  from  them ;  and  that  that  debt, 
and  also  the  debt  and  causes  of  action  as  to  the  said  bill  in  the  first 
count  mentioned,  should  be  taken  as  satisfied  by  the  said  agree- 
ment :  That  the  said  agreement  was  so  made  by  defendant  and  the 
[  *322  ]  said  G.  and  W.  in  satisfaction  and  ^discharge  of  the  said  bill  and 
causes  of  action  in  the  said  first  count  mentioned ;  and  that  plaintiff 
accepted  the  said  agreement  in  such  satisfaction  and  discbarge. 
Verification. 

Replication,  that  the  said  agreement  was  not  made  and  accepted 
in  satisfaction  and  discharge  of  the  bill  and  causes  of  action  in  the 
first  count  mentioned,  modo  et  fomid.     Issue  thereon. 

On  the  trial,  before  Lord  Gampbell,  Gh.  J.,  at  the  Middlesex 
sittings  after  last  Hilary  Term,  the  following  document  was  put  in 
by  the  defendant  in  support  of  the  first  plea. 

"  3,  Wellington  Squabe,  Ghblsba,  December,  1848. 
"  To  Messrs.  Glbaver  and  Watson. 

"  Gentlemen, — I  have  to  request  you  will  supply  Mr.  R.  Chatfield 
with  such  parcels  of  Boman  cement  as  he  shall  require  to  the 

(1)  See  now  Stamp  Act,  1891  (54  &  65  Vict.  c.  39),  Sch.  tit.  Agreement, 
Exemption  (3).— A.  0. 
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amoant  of  48Z.  19s.  lOd.,  and  charge  to  the  account  standing  with    Chatfield 

you  to  my  credit.    Yours,  Cox. 

*'BoBBRT  Cox." 
Underneath  was  written : 

'*  Elizabeth  Bridge  Wharf,  Pimlico,  December,  1848. 
"  To  Mr.  R.  Chatfield. 

**  On  the  consideration  above  named  we  agree  to  supply  to  your 
order,  when  you  shall  require  it,  Boman  cement  of  the  best  quality 
delivered  within  three  miles  at  Is.  per  bushel,  to  the  amount  of 
48Z.  188.  lOd. 

*'  Cleaver  and  Watson." 

This  document  was  not  stamped  ;  and  it  was  objected,  on  behalf 
of  the  plaintiff,  that  it  required  a  stamp,  not  being  an  ^'  agreement 
made  for  or  relating  to,  the  sale  of  any  goods,"  within  the  exemption 
contained  in  Schedule,  Part  I.  of  stat.  55  Geo.  lY.  c.  184.  The 
Lord  Chief  Justice  *admitted  the  document ;  and  a  verdict  was  [  '323  ] 
given  for  the  defendant,  leave  being  reserved  to  move  to  enter  a 
verdict  for  the  plaintiff. 

H.  Hawkins  now  moved  accordingly : 

This  is  not  an  agreement  either  expressly  for,  or  relating  to,  the 
sale  of  goods.  The  transaction  for  which  it  provides  is  not  a  sale 
at  all. 

(Lord  Campbell,  Ch.  J. :  It  is  a  transfer  for  a  pecuniary  con- 
sideration, the  consideration  being  the  liquidation  of  the  debt  due 
from  Cleaver  and  Watson  to  the  defendant.) 

That  cannot  be  considered  as  a  sale  ;  there  is  no  bargain  between 
the  plaintiff  and  Cleaver  and  Watson. 

(Lord  Campbell,  Ch.  J.:  Suppose  Cleaver  and  Watson  had 
delivered  the  cement  to  the  defendant  himself,  in  satisfaction  of 
his  debt.) 

That  could  not  be  considered  as  a  sale.  Supposing  the  cement  to 
have  been  delivered  under  this  agreement,  and  that  the  defendant 
had  nevertheless  sued  Cleaver  and  Watson  for  their  debt  to  him, 
they  could  not  have  pleaded  such  delivery  by  way  of  set-off  for 
goods  sold  and  delivered. 

(Lord  Campbell,  Ch.  J. :  A  guarantee  to  pay  for  goods"  to  be 
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Gbatfiblo    sapplied  to  a  third  person  is  an  agreement  relating  to  the  sale  of 
Oox.        goods  within  the  exemption  of  the  statute.) 

That  is  an  actaal  contract  for  the  sale  of  goods :  here  no  goods  are 
bought  or  sold  at  all. 

(LoBD  Campbell,  Ch.  J. :  But  in  the  case  of  a  guarantee  the  sale 
of  the  goods  is  not  the  direct  object  of  the  agreement.) 

It  is  the  primary  object ;  here,  if  there  be  any  sale  at  all,  it  is  a 
secondary  object  of  the  agreement,  the  primary  one  being  the 
liquidation  of  Cleaver  and  Watson's  debt  to  the  defendant  h. 
Tilsley  on  the  Stamp  Laws,  p.  48  (2nd  ed.),  it  is  laid  down  that,  "if 
the  primary  object  of  the  writing  be  the  sale  of  goods,  the  right  to 
[  •324  J  exemption  *i8  not  affected  by  reason  of  its  containing  a  secondary 
or  collateral  matter,  but  it  is  otherwise  where  the  proposition  is 
reversed.*'  Smith  v.  Cator  (1)  is  an  instance  of  the  second  of  these 
two  propositions. 

(Lord  Campbell,  Ch.  J.:  There  the  agreement  was  between 
principal  and  factor,  not  between  vendor  and  vendee,  as  here.) 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  this  agreement  is  within  the  exemption  of 
Schedule  Part  I.  to  stat.  55  Geo.  IIL  c.  184  (2).  It  is  an  agreement 
relating  to  the  sale  of  goods.  No  money  was  to  he  actually  paid 
for  the  cement  supplied ;  but  it  was  to  be  delivered  for  a  pecuniary 
consideration,  namely,  the  liquidation  of  the  debt  due  from  Cleaver 
and  Watson  to  the  defendant.  The  agreement  is,  practically i  for 
the  sale  of  goods,  just  as  much  as  a  guarantee  for  the  supply  of 
goods  which  are  to  be  paid  for  with  money.  There  can  be  no  doubt 
that  delivery  of  the  cement,  under  this  agreement,  might  be  pleaded 
by  way  of  set-off  for  goods  sold  and  delivered,  in  an  action  by  the 
defendant  against  Cleaver  and  Watson  for  the  amount  of  their  debt 
to  him. 

WlOHTMAN,  J. : 

The  question  whether  an  agreement  of  this  description  requires  a 
stamp  must  be  decided  by  the  terms  of  the  instrument  itself.  Here 
the  agreement  is,  on  the  face  of  it,  clearly  an  agreement  relating  to 
the  sale  of  goods.    It  would  clearly  have  been  good  evidence  for  a 

(1)  2  B.  &  Aid.  778.  (64  &  65  Vict  c  39),  Sch.  tit.  Ag«»- 

(2)  See    now     Stamp     Act^     1891      ment,  Exemptdon  3. — A.  0« 
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plaintiff  in  an  action  for  goods  sold  and  delivered :  and  it  is  therefore    Chatfield 
good  evidence  for  the  defendant  here,  in  support  of  the  first  plea.  cox. 


Erle,  J. : 

I  am  of  the  same  opinion.    When  a  debtor  *has  goods  to  selli       [  ^326  ] 
and  the  creditor  says,  If  you  will  deliver  goods  for  me  to  the  amount 
of  your  debt,  I  relinquish  my  claim  in  respect  of  it,  that  is  an 
agreement  for  the  sale  of  goods,  and  is  within  the  exemption  in  the 
Schedule,  Part  I. 

Crompton,  J.  concurred. 

Rule  refused. 


RKG.  V.  The  HULL  DOCK  COMPANY  (1).  i852. 

April  21. 
(18  Q.  B.  325—343  ;  S.  C.  21  L.  J.  M.  C.  153 ;  7  Rail.  Gas.  836 ;  16  Jur.  543 ;  

19  L.  T.  0.  S.  85.)  [  325  ] 

The  Hull  Dock  Company  were  proprietors  of  several  docks,  made  at 
different  times  and  under  successive  Acts  of  Parliament.  The  docks  com- 
municated with  each  other  and  with  the  river  Humber,  and  extended  into 
several  parishes.  Every  vessel  paid  a  single  toll,  which  became  due  on 
entry  into  the  docks  and  was  paid  then,  or  on  clearance  outwards ;  and  she 
was  entitled  by  such  pa3naient  to  go  into  any  one  or  more  of  the  docks  at  the 
will  of  her  own  master,  or  under  the  direction  of  the  Company's  harbour 
master,  who  had  certain  powers  for  regulating  the  position  of  vessels.  All 
the  payments,  at  whatever  dock  received,  were  carried  to  one  general 
account: 

Held  that  the  poor  rate  upon  so  much  of  the  docks  as  lay  in  any  parish 
must  be  assessed,  not  according  to  the  actual  receipts  in  that  parish,  but  to 
the  proportion  which  the  area  of  docks  within  that  parish  bore  to  the  entire 
area  of  the  docks.  For  that,  in  such  a  case,  an  assessment  on  the  acreage 
principle  was  unavoidable ;  though  an  asscHsment  on  the  basis  of  earnings 
within  the  parish  is  preferable  where  the  nature  of  the  case  permits  it. 

On  appeal,  at  the  Hull  Midsummer  Sessions,  1851,  against  a 
rate  for  the  relief  of  the  poor,  assebsed  upon  the  appellants  in 
respect  of  their  docks  situate  in  the  parishes  of  Holy  Trinity  and 
St.  Mary  in  the  town  of  Eingston-upon-HuU,  which  parishes  are 
united  for  the  relief  of  the  poor  (by  division  into  eight  wards  under 
a  local  Act),  the  Sessions  confirmed  the  rate  with  costs,  subject  to 
the  opinion  of  this  Court  upon  a  case,  the  material  parts  of  which 
are  as  follows. 

The  appellants  are  the  owners  and  occupiers  of  the  docks  and 

basins  after  mentioned,  situated  at  the  port  of  Eingston-upon-Hull, 

which,  previously  to  the  construction  of  the  oldest  of  the  said  docks, 

(1)  Diet.  Meraey  Docks  v.  Liverpool      v.  8culcoate»  Union  [1895]  A.  C.  136, 
Overseers  (1872)  L.  R.  7  Q.  B.  643,  41      64  L.  J.  M.  C.  49. 
L.  J.  M.  C.  161 ;  comm.  HuUDock  Co. 
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Reo.        was  an  ancient  *port  formed  by  the  river  Hull ;  a  part  whereof, 

Hull  Dock    adjoining  the  town  of  Kingston-upon-Hull,  is  known  by  the  name 

CotfPANT.     qI  ^Jj^  qj^  Harbour.      The  Old  Harbour  extends  from  a  place 

f  •326  1 

formerly  called  Sculcote  Gote  to  the  mouth  of  the  river,  and  is 
vested  in  the  mayor,  aldermen  and  burgesses  of  the  borough,  who 
receive  considerable  dues  in  respect  of  vessels  using  the  port. 

In  1774,  by  stat.  14  Geo.  III.  c.  56,  s.  17,  the  appellants  were 
incorporated  as  the  Dock  Company  at  Kingston-upon-Hull ;  and, 
by  sect.  15,  the  Company  were  empowered  to  make  the  dock  now 
called  the  Old  Dock,  most  of  the  north  part  of  which  is  in  the 
parish  of  Sculcoates,  and  the  south  part  is  in  the  parishes  of  Holy 
Trinity  and  St.  Mary.  By  sect.  22,  the  Company  were  from  time 
to  time  to  repair,  maintain,  support  and  cleanse  the  said  dock  and 
certain  other  works  in  the  said  Act  mentioned,  and  by  them  to  be 
provided  by  virtue  of  the  Act.  By  sect.  25,  the  said  dock  and  the 
works  connected  therewith  were  vested  in  the  said  Company.  By 
sect.  42,  in  consideration  of  the  great  charges  &c.  of  making  the 
said  dock  and  works  and  keeping  the  same  in  repair,  certain  rates 
or  duties  of  tonnage  were  granted  to  the  said  Company  for  every 
ship  or  vessel  (the  King's  ships  of  war  and  ships  employed  in  his 
Majesty's  service  excepted)  coming  into  or  going  out  of  the  said 
harbour,  basin  or  dock  within  the  port  of  Eingston-upon-HulI,  or 
unlading  or  putting  on  shore,  or  lading  or  taking  on  board,  any  of 
their  cargo  or  any  goods,  within  the  said  port,  for  every  ton  a 
certain  sum  of  money,  varying  in  amount  (as  in  the  said  section 
is  mentioned)  according  to  the  ports  or  places  therein  specified 
between  which  and  the  port  of  Hull  the  said  vessels  might  come  or 
[  *327  ]  go  or  trade ;  which  *rates  or  duties  were  vested  in  the  Dock 
Company.  The  time  at  which  these  rates  or  duties  were  directed 
to  be  paid  is  pointed  out  in  the  following  terms :  "and  shall  be  paid 
at  the  time  of  such  ship's  or  vessel's  entry  inwards,  or  clearance  or 
discharge  outwards,  or,  in  case  any  ships  or  vessels  shall  not  enter 
as  aforesaid,  then,  at  any  time  before  such  ships  or  vessels  shall  pro- 
ceed from  the  said  port,  at  the  Custom-house  in  the  said  port;  so  as  no 
ship  or  vessel  shall  be  subject  or  liable  to  the  payment  of  the  said 
rates  or  duties,  or  any  of  them,  more  than  once  for  the  same 
voyage,  both  out  and  home,  notwithstanding  such  ship  or  vessel 
may  go  out  and  return  with  a  loading  of  goods  or  merchandize." 
(The  case  then  referred  to  sects.  46 — 52,  as  to  measurement  of 
ships  and  collection  of  duties,  and  sect.  58,  as  to  annual  meetings 
of  the  Company  and  accounts  to  be  rendered  there,  &c.)    Bj 
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sects.  67  to  70  the  Guild  of  the  Trinity  House  of  Eingston-upon-HuU        Bsa. 
are  empowered  to  appoint  a  dock  master  and  assistants,  with  power    hull  dock 
to  direct  the  mooring  or  removing  of  vessels.  Company. 

The  dock  now  called  the  Old  Dock,  with  the  quays  and  works 
mentioned  in  this  Act,  was  constructed  (i)  within  the  statutory 
time.  The  entrance  into  this  dock  from  the  Old  Harbour  was 
through  its  basin,  situate  in  one  of  the  respondent  parishes.  The 
liability  of  the  appellants  to  be  rated  in  the  parish  of  Sculcoates 
for  80  much  of  the  said  dock  as  lies  in  that  parish  was  established 
in  the  Court  of  King's  Bench  in  1786  (2). 

Stat.  42  Geo.  III.  c.  xci.,  local  and  personal  public  (passed  in 
1802),  for  making  additional  basins  or  docks  at  Eingston-upon- 
Hull,  recites  (sect.  1)  the  before  mentioned  *Act  and  its  provisions  [  •828  j 
generally ;  and  it  authorizes  and  requires  the  said  Dock  Company  to 
make  the  Humber  Dock  and  basin.  And  by  sect.  2  it  is  enacted: 
**  That  the  said  recited  Act,  and  all  and  every  the  rates  and  duties, 
powers,  authorities,  provisions,  regulations,  clauses,  penalties, 
forfeitures,  matters,  and  things,  therein  and  thereby  given,  granted, 
vested,  levied,  or  to  be  executed  *'  (except  so  far  as  they  are  altered 
&c.  by  this  Act)  "  shall  be  and  they  are  hereby  declared  to  be  in 
full  force,  as  well  in  regard  to  the  said  additional  basin  or  dock, 
and  other  works  hereby  directed  or  intended  to  be  made,  and  for 
effecting  all  the  other  purposes  of  this  present  Act,  as  for  the 
purposes  of  the  said  recited  Act,"  as  fully  as  if  here  re-enacted. 
By  sect.  87  the  Dock  Company  are  to  support  and  cleanse  the 
Humber  Dock.  Sect.  68  gives  power  to  purchase  land  for  a  third 
dock,  to  meet  the  probable  wants  of  the  port. 

In  1805,  by  stat.  45  Geo.  III.  c.  xlii.,  local  and  personal,  public, 
which  was  an  Act  to  authorize  the  raising  of  money  for  carrying 
into  execution  the  powers  of  the  last  mentioned  Act,  the  docks  and 
basins  by  the  last  mentioned  Act  (42  Geo.  III.  c.  xci.)  directed  to  be 
made  were,  by  sect.  12,  declared  to  have  extended  to  them  the 
same  rights  and  privileges  which  then  belonged  to  the  port  of 
Eingston-upon-HuU ;  and  they  were  to  all  intents  and  purposes  to 
be  deemed  part  of  the  said  port.  And  it  was  declared  that  all 
vessels  entering  into  or  loading  or  unloading  in  the  said  docks  or 
basins,  and  all  goods,  merchandize  and  other  things  which  should 
be  loaded  or  unloaded  in  or  pass  through  the  same,  should  be 
subject  to  the  several  regulations,  and  be  liable  to  the  several 

(1)  Befereoce  was  made  here  and  in  (2)  Rex  v.  The  Dock  Company  of 
other  parts  of  the  case  to  a  plan,  UvXl^  I  T,  B.  219. 

B.B. — ^VOL.  Lxxxvni.  89 


610  1852.    Q.  B.    18  Q.  B.  828—880.  [ul. 

Rn.        duties,  to  which  they  were  or  had  been  subject  and  liable  in  the 
Hull'dock    port  of  Kingston-upon-HulL 

GoMPAMT.  After  this  statute  was  passed,  the  Humber  Dock  and  basin,  and 
(after  an  interval  of  about  twenty  years)  the  Junction  Dock,  were 
completed  according  to  the  provisions  of  the  two  last  recited 
Acts. 

In  1844,  Stat.  7  &  8  Yict.^c.  ciii.  was  passed,  which,  after  reciting 
stats.  14  Geo.  III.  c.  56,  42  Geo.  III.  c.  xci.,  and  45  Geo.  III.  c.  xlii., 
and  that  it  would  be  expedient^that  the  said  Company  should  be 
authorized  to  make  certain  additional  docks,  enacted  (sect.  1)  "  that 
the  said  recited  Acts,  and  all  and  every  the  provisions,  rates, 
matters,  and  things  "  '*  therein  respectively  contained  "  (except  aa 
varied  &c.  by  any  of  the  said  Acts  or  that  Act),  shall  "  be  in  fall 
force  and  effect  as  well  in  regard  to  the  present  docks  as  the  said 
intended  new  docks  and  quays,  and  all  other  the  works  to  be  made 
by  virtue  of  and  under  this  Act,  and  shall  extend  to  this  Act,  and 
shall  be  in  force  with  respect  to  this  Act  as  effectually  "  as  if  herein 
re-enacted,  and  the  recited  Acts  and  this  Act  shall  be  constnied 
together  as  one  Act.  By  sect.  8  the  Company  were  empowered  to 
borrow  money  on  mortgage  of  the  rates  and  duties  under  the  said 
recited  Acts  and  this  Act,  or  by  bond.  (The  case  then  referred  to 
sects.  66,  and  67,  which  relate  to  the  keeping  of  accounts  of  moneys 
received  or  expended  on  account  of  the  Company  by  the  Company 
or  directors,  and  making  and  depositing  copies  of  such  accounts,  as 
settled  and  allowed  at  the  annual  meeting  of  the  Company  in  each 
year.) 

By  sect.  166  it  was  made  lawful  for  the  Company  to  construct  a 
new  dock  on  the  eastern  side  of  the  Citadel  at  Eingston-upon-Holl, 
and  also  a  branch  dock  at  the  western  side  of  the  Humber  Dock  and 
to  the  north  of  the  railway  terminus.  By  sect.  191  it  was  declared 
that  these  docks  and  the  works  respectively  connected  therewith 
[  *S80  ]  ^should  be  deemed  to  be  in  and  withm  and  be  part  of  the  port  of 
Eingston-upon-HuU.  By  sect.  194  it  is  enacted :  "  That  no  vessel 
passing  up  or  down  the  river  Humber,  without  entering  any  of  the 
docks,  basins,  or  harbour,  or  not  commencing  or  terminating  her 
voyage  at  the  port  of  Hull,  shall  be  subject  to  the  tonnage  rates 
imposed  by  the  said  recited  Acts  or  any  of  them,  unless  such  vessel 
shall  load  or  discharge  any  part  of  her  cargo  within  that  part  of  the 
river  Humber  which  is  within  the  port  of  Hull,  and  in  that  event 
such  tonnage  rates  shall  be  payable  and  paid  only  in  respect  of  the 
quantity  of  goods  so  loaded  or  discharged  by  such  vessel."    By 
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sect.  195  :  **  No  vessel  passing  up  or  down  the  river  Hull  to  or  from  bbo. 
any  place  above  the  Beer  houses  there,  without  entering  any  of  the  hullDook 
docks  or  basins,  shall  be  subject  to  the  same  tonnage  rates,  unless  Ck)MPANT. 
such  vessel  shall  load  or  discharge  any  part  of  her  cargo  within  the 
Old  Harbour,  or  within  that  part  of  the  river  Humber  which  is 
within  the  port  of  Hull,  and  in  that  event  such  tonnage  rates  shall 
be  payable  and  paid  only  in  respect  of  the  quantity  of  goods  so 
loaded  or  discharged  by  such  vessel."  By  sect.  200:  ''If  any 
vessel  using  the  docks,  whether  the  same  shall  have  previously 
paid  or  been  liable  to  tonnage  rates  or  not,  shall  remain  in  the 
docks  or  any  of  them  for  a  longer  space  of  time  than  ten  months, 
to  be  computed  from  the  time  of  going  into  the  dock  or  docks,  there 
shall  be  paid  and  payable  to  the  Company  by  the  master  or  owner 
of  every  such  vessel,  according  to  the  tonnage  or  burthen  thereof, 
a  further  rate  of  one  halfpenny  per  ton  for  every  week  daring  which 
any  such  vessel  shall  remain  in  the  said  dock  or  docks  beyond  the 
said  period  of  ten  months,  in  addition  to  the  rates  or  duties  of  ton- 
nage payable  by  virtue  of  the  said  recited  Acts."  By  *sect.  202  :  [  ^33i  ] 
The  several  rates  authorized  to  be  taken  by  the  recited  Acts  and 
this  Act  shall  at  all  times  be  charged  equally  and  after  the  same 
rate  in  respect  of  the  same  description  of  vessel  and  same  descrip- 
tion of  goods  upon  the  same  voyage:  Provided  always,  that  a  vessel 
proceeding  from  the  said  port  of  Hull  to  any  other  port  or  place 
and  returning  from  such  port  or  place  to  Hull,  and  a  vessel  first 
proceeding  from  any  other  port  or  place  to  Hull  and  returning  to 
such  other  port  or  place,  shall  be  considered  as  performing  the  same 
voyage."  By  sect.  282  a  dock  and  haven  master  is  to  be  appointed 
by  the  Guild  of  the  Trinity  House  in  Eingston-upon-Hull,  with 
proper  assistants.  By  sect.  287,  the  dock  and  haven  master  and 
his  assistants  have  power  to  regulate  the  position,  mooring,  unmoor- 
ing, berthing,  placing  or  removing  within  the  said  haven  and  docks, 
or  any  of  them,  of  any  vessels  entering  into,  lying  in,  or  going  out 
of,  the  same  respectively,  subject  to  any  bye-laws,  to  be  made  by 
certain  Commissioners  named  in  the  said  Act.  And,  by  sect.  288, 
"  whenever  the  dispatch  of  business  shall  be  obstructed  by  reason 
of  any  vessel  lying  in  the  said  docks,  whether  the  cargo  of  any  such 
vessel  shall  or  shall  not  have  been  discharged,  it  shall  be  lawful  for 
the  dock  and  haven  master  "  (subject  to  any  such  bye-laws)  ''  to 
remove  any  such  vessel  from  any  one  of  the  said  docks  into  any 
other  of  the  said  docks  into  which  the  vessel  can  be  removed  without 
being  taken  into  the  river  Humber."     By  sect.  250,  vessels,  after 
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Rbo.        being  discharged  of  their  cargoes,  are  to  be  removed  into  such  part  o! 
Hull  booK    ^^  docks  as  shall  be  set  apart  for  light  vessels. 
CoMPANT.        Under  the  powers  and  provisions  of  this  Act  a  branch  dock,  the 
dock  now  called  the  Railway  Dock,  has  been  completed  at  the 

[  •332  ]  western  side  of  the  Humber  Dock  and  *to  the  north  of  the  railway 
terminus,  and  was  opened  on  4th  December,  1846 :  and  the  dock 
on  the  eastern  side  of  the  Citadel,  now  called  the  Victoria  Dock, 
with  its  basin  communicating  directly  with  the  Humber,  has  also 
been  completed ;  and  the  same  was  opened  on  3rd  July,  1850. 

All  the  docks  on  the  west  side  of  the  river  Hull  communicate  with 
each  other,  and  also  with  the  river  Humber  to  the  south  throDgk 
the  Humber  Dock  basin,  and  with  the  river  Hull  or  Old  Harbour 
to  the  east  through  the  Old  Dock  basin.  The  Victoria  Dock,  which 
is  on  the  east  side  of  the  river  Hull,  communicates  through  its 
basin  with  the  river  Humber  to  the  south ;  and  it  is  also  intended, 
and  by  the  last  recited  Act  required,  to  communicate  with  the 
river  Hull  or  Old  Harbour  to  the  west  by  means  of  a  cut  or  com- 
munication, which  is  not  yet  completed,  but  which  is  in  the  coarse 
of  construction,  and  is  expected  to  be  completed  in  about  a  year. 
Upon  the  completion  of  that  cut  or  communication,  vessels  entering 
the  Victoria  Dock  basin  from  the  Humber  will  be  able  to  pass 
through  and  use  all  the  docks,  and  to  return  into  the  Humber  by 
the  Humber  Dock  basin,  or  vice  versd.  At  present  vessels  entering 
the  Humber  Dock  basin  from  the  Humber  can  pass  through  all  the 
docks  except  the  Victoria  Dock,  into  the  river  Hull,  and  throngh 
that  river  into  the  Humber,  or  vice  versa. 

The  Dock  Company  maintain  and  repair  all  their  docks  and 
works :  and  in  making  such  repairs  their  workmen  are  employed, 
and  their  materials,  of  which  they  have  always  a  large  stock  in  their 
yards  of  works,  are  used  therein  indiscriminately.  No  separate  or 
distinct  accounts  are  kept  for  the  several  docks,  the  whole  of  the 

[  ^333  ]  expenditure  in  maintaining  and  keeping  them  in  repair  ^being 
carried  to  one  general  account,  although,  so  far  as  the  Victoria 
Dock  is  concerned,  its  complete  construction  at  the  time  of  its 
opening  in  July,  1850,  rendered  repairs  unnecessary  at  the  time 
of  laying  the  rate  now  appealed  against.  There  is  only  one  set  of 
officers  to  superintend  the  entire  establishment  of  the  docks  (with 
the  exception  of  inferior  officers  and  servants  for  each  separate 
dock) ;  and  the  duties  of  the  dock  master  extend  equally  over  all 
the  docks;  but  his  assistants  are  assigned  to  separate  docks. 
There  are  no  distinct  or   separate  rates   or  duties  of  tonnage 
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payable  to  the  Company  for  the  use  of  any  particular  dock  or  docks,  Bbo. 
or  of  the  Old  Harbour,  nor  any  accumulative  rates  or  duties  for  the  hull  dock 
use  of  all  or  any  number  of  them ;  but  the  same  rates  and  duties  Compaht. 
of  tonnage  both  in  description  and  amount  are  payable,  into  what- 
ever dock  vessels  may  go,  and  whether  they  use  only  one  dock  or 
use  more  of  or  all  the  docks,  and  whether  they  use  the  Old  Har- 
bour or  not.  By  the  above  mentioned  statutes  such  duties  attach 
and  are  payable  as  soon  as  the  vessels  enter  any  of  the  docks  or 
Old  Harbour.  It  is  frequently  the  case  that  vessels  on  the  same 
voyage  use  two  or  more  of  the  docks;  but  whatever  number  of 
docks  they  use  they  pay  only  one  rate  or  duty.  No  addi- 
tional charge  can  be  made  for  a  vessel  taking  on  board  her  cargo 
on  her  voyage  outwards  in  the  said  docks  or  Old  Harbour,  or 
any  of  them,  and  discharging  her  cargo  on  her  voyage  inwards  in 
the  same  or  the  other  docks  and  Old  Harbour,  or  any  of  them,  or 
trice  versa ;  but  the  Company  can  claim  the  duties  or  rates  on  the 
vessels  at  the  time  of  leaving  the  Old  Harbour  or  any  dock  on  her 
voyage  outwards,  or  upon  her  return  home  afterwards  into  the  Old 
Harbour  or  any  one  of  the  docks  in  which  she  may  enter.  (Two 
^instances  were  then  given  of  vessels  having  discharged  and  taken  [  *334] 
in  cargoes,  partly  in  the  Humber  Dock  and  partly  in  the  Victoria 
Dock,  and  paid  only  one  set  of  tonnage  dues :  and  it  was  added  that 
a  list  was  put  in  evidence  by  the  respondents  wherein  forty-one 
vessels  appeared  to  have  used  both  the  Eastern  and  the  Western 
Docks  with  or  without  the  Old  Harbour  in  a  similar  manner  on  the 
same  voyage.)  In  thus  using  several  docks  on  the  same  voyage, 
the  shipowners  are  governed  entirely  by  their  own  convenience  as 
to  which  they  will  use  first:  first  using  sometimes  the  Eastern 
Docks,  sometimes  the  Western,  sometimes  the  Old  Harbour.  Ton- 
nage dues  are  received  for  vessels  using  the  Old  Harbour  only : 
and,  since  the  decision  of  this  Court,  in  Reg.  v.  The  Dock  Compatiy 
of  HuU  (I),  that  the  Dock  Company  are  only  rateable  to  the  relief 
of  the  poor  for  the  dues  paid  by  vessels  which  come  into  and  use 
any  of  their  docks,  and  not  for  the  dues  paid  to  them  by  vessels 
which  enter  the  port  or  use  the  Old  Harbour  but  do  not  enter  or 
use  any  of  the  docks,  a  separate  account  of  the  dues  paid  by  the  latter 
description  of  vessels  has  been  kept.  A  separate  account  could  be 
kept  of  the  vessels  using  the  Victoria  Dock  alone,  or  of  vessels  which 
leave  that  dock,  or  which  enter  it,  with  goods  laden  (when  the  dues 
would  first  attach).  No  account  is  kept  of  the  amount  of  dues 
(J)  68  B.  B.  374  (7  a  B.  2). 
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Bio.        received  from  vessels  using  more  than  one  dock,  or  which  use  the 
Hull  Dock    Old  Harbour  conjointly  with  any  one  or  more  of  the  docks.    The 
Company,     ^j^^  YSktes  attach  whether  the  vessels  use  one  or  more  o!  the  docks; 
and  can  be  claimed  as  soon  as  they  enter  any  of  the  docks.    The 
further  tonnage  dues,  payable  for  vessels  remaining  more  than 
[  *336  ]      *ten  months  in  the  docks,  have  always  been  payable  generally 
and  without  regard  to  the  question  whether  such  vessels  within 
that  period  have  remained  within  one  particular  dock  or  set  of  docks. 
(An  instance  was  here  given.)     But,   by  the  above  mentioned 
statute,  7  &  8  Yict.  c.  ciiL,  s.  200,  these  further  tonnage  rates  are 
charged  at  the  rate  of  one  halfpenny  per  ton  per  week  for  every 
week  during  which  any  such  vessels  shall  remain  in  the  said  dock 
or  docks  beyond  the  period  of  ten  months. 

It  was  admitted  by  the  appellants  that  the  sum  of  5252.  was  to  be 
taken  as  the  amount  of  tonnage  dues  received  by  the  appellants  in 
respect  of  vessels  which  had  used  the  Victoria  Dock  and  basin  alone 
from  the  opening  of  their  dock  in  July,  1850,  to  the  end  of  that 
year  without  having  entered  or  come  upon  the  soil  of  any  of  the 
appellants'  other  docks  or  works,  or  of  the  Old  Harbour.  And  it 
was  proved  that  that  sum  was  the  amount  of  dues  chargeable  upon 
vessels  which  had  used  that  dock  only  during  the  time  just  mentioned. 
It  was  also  proved  that  the  amount  of  dues  received  for  vessels  which 
have  used  the  Victoria  Dock  and  some  of  the  other  docks  is  greater 
than  the  amount  of  dues  received  for  vessels  which  have  used  the 
Victoria  Dock  alone  exclusive  of  the  harbour.  It  was  further 
admitted  that  the  area  of  the  docks  and  their  respective  basins 
situated  within  the  parishes  of  Holy  Trinity  and  St.  Mary,  consisting 
of  the  greater  part  of  the  Old  Dock  and  all  its  basin,  the  whole  of  the 
Junction  Dock,  the  Railway  Dock  and  the  Humber  Dock  and  basin, 
contained  4,889  perches :  That  the  area  of  the  Old  Dock  within  the 
parish  of  Sculcoates,  contains  612  perches :  and  that  the  area  of 
the  Victoria  Dock  and  its  basin,  within  the  parish  of  Drypool,  con- 
[  *S36  ]  tains  *724  perches,  and,  within  the  place  alleged  by  the  appellants 
to  be  extra-parochial,  and  called  the  Garrison  side,  1,769  perches. 

The  net  rateable  value  on  which  the  appellants  were  rated  in  the 
rate  appealed  against  had  been  fixed  as  follows.  From  the  gross 
receipts  of  the  appellants  in  respect  of  all  their  tonnage  does, 
according  to  their  own  return,  for  the  use  of  all  or  any  of  their 
docks  or  the  Old  Harbour,  were  deducted,  first  the  proper  deduc- 
tions usual  in  such  cases,  and  then  the  amount  of  tonnage  dues 
received  in  respect  of  vessels  using  the  Old  Harbour  only.    Tba 
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balance,  after  making  these  deductions,  was  then  divided  into  two  Rko. 
parts,  in  the  proportion  which  the  area  of  the  docks  and  basins 
situate  within  the  parishes  of  Holy  Trinity  and  St.  Mary  bears  to  CJompany. 
the  area  of  that  part  of  the  Old  Dock  which  is  situate  within  the 
parish  of  Scolcoates ;  and  from  the  amount  of  this  proportionate 
Bum,  in  respect  of  the  area  of  land  in  the  parishes  of  Holy  Trinity 
and  St.  Mary,  the  sum  of  525Z.  was  deducted  for  tonnage  dues  in 
the  Victoria  Dock  only.  The  appellants  were  assessed  in  the  rate 
appealed  against  upon  the  balance  thus  ascertained. 

For  about  twenty  years  before  the  construction  of  the  Victoria 
Dock  and  the  Railway  Dock,  under  the  recited  Act  7  &  8  Vict.  c.  ciii., 
the  rateable  value  of  the  appellants'  docks  and  basins  was  apportioned 
between  the  respondent  parishes  and  the  parish  of  Sculcoates  in 
proportion  to  the  areas  occupied  in  each  by  the  docks  and  basins 
situate  therein  respectively ;  but  on  the  hearing  of  this  appeal  it 
did  not  appear  in  evidence  upon  what  ground  this  arrangement  for 
apportionment  had  been  made. 

The  appellants  contended  that  the  entire  rateable  value  of  all  [ssr] 
their  docks  and  basins,  including  the  Victoria  Dock  and  basin, 
ought  to  be  taken  jointly  and  then  apportioned  among  the  several 
parishes  and  places  within  which  the  same  docks  and  basins  are 
respectively  situated,  in  proportion  to  the  areas  of  such  docks  and 
basins  respectively  within  such  parishes  and  places.  The  respon- 
dents contended  that  both  the  rateable  value  and  the  area  of  the 
Victoria  Dock  and  basin  ought  to  be  excluded  in  calculating  and 
apportioning  the  rateable  value  of  the  docks  and  basins  situated 
within  the  parishes  of  Holy  Trinity  and  St.  Mary.  It  was  agreed 
that  no  other  objection  or  question,  whether  of  form  or  substance, 
should  be  raised  by  either  side  in  the  said  appeal. 

The  Court  held  that  the  principle  contended  for  by  the 
respondents  was  right. 

If  this  Court  should  be  of  opinion  that  the  principle  of  rating 
contended  for  by  the  respondents  was  wrong,  the  order  of  Sessions 
and  the  rates  were  to  be  amended  as  follows,  &e.  (The  case  then 
gave  reduced  estimates  of  rate  for  the  South  Myton  ward.  North 
ward,  St.  Mary's  ward,  Whitefriar  ward  and  North  Myton  assess- 
ments respectively.)  Otherwise,  the  order  of  Sessions  and  the  rate 
were  to  be  confirmed. 

Watson  and  Archbold^  in  support  of  the  order  of  Sessions : 
The  question  is,  whether  the  Court  should  look  at  the  whole 
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Bbq.        receipts  and  whole  acreage,  and  consider  the  Company  rateable  for 

Hull  Dock   ^^^^  docks  in  Holy  Trinity  and  St.  Mary  in  the  proportion  which 

GoMPANT.     ^jjQ  Qj^Qg^  jjj  those  parishes  may  bear  to  the  entire  area  of  the  docks ; 

[  •338  ]      or  whether  the  rate  should  be  imposed,  *in  each  parochial  diBiricI, 

according  to  the  profits  accruing  there.     The  latter  is  the  true 

principle.    The  Company  must  be  rated  in  respect  of  their  occnpa- 

tion  of  land  and  the  profits  arising  from  that  occupation,  in  the 

rating  parishes. 

(Eble,  J. :  The  cardinal  fact  in  the  case  is,  that  a  vessel,  though 
using  all  the  docks,  pays  only  one  toll.) 

At  whatever  dock  a  vessel  enters  and  pays  toll,  the  toll  is  paid  for 
using  so  much  of  the  docks  as  the  vessel  may  actually  make  use  of; 
and  the  toll  is  earned  by  that  portion  of  the  docks,  in  whichever 
parish  situate,  which  is  so  used.    The  appellants  contended  that  a 
ship  coming  into  the  Drypool  Dock,  for  instance,  and  paying  there, 
obtains  right  of  access,  not  to  that  dock  only,  but  to  others,  where 
she  enjoys  the  right  in  common  with  other  ships  which  have  paid 
elsewhere,  and  may  in  like  manner  come  into  the  Drypool  Dock,  but 
perhaps  never  do :   and  it  is  argued  that,  as  the  payment  of  toll 
makes  each  ship  free  of  all  the  docks,  no  ship  pays,  specifically,  for 
the  use  of  any  particular  dock  which  she  happens  to  enter«    Bnt, 
as  was  said  by  Lord  Dekman,  delivering  the  judgment  of  the  Coubt 
in  Reg.  v.  Hull  Dock  Company  (i) :  **  The  ship  which  actually  comes 
into  and  uses  the  docks  is  not  the  less  benefited  by  them  because 
the  toll  must  have  been  paid  even  if  it  had  not  come  in ;  and  the 
benefit  conferred  by  the  use  of  the  dock  is  not  the  less  the 
meritorious  cause  of  the  toll  because  other  ships  pay,  to  which  that 
meritorious  cause  does  not  apply.    To  those  which  come  into  the 
docks  the  benefit  is  conferred  by  the  docks  and  in  the  docks ;  and 
therefore  the  toll  paid  for  that  benefit  must  be  held  to  be  earned 
[  •339  ]      there  in  the  docks,  and  to  be  profits  arising  ♦there.'*     So,  here,  the 
toll  is  earned  by  the  dock  into  which  the  ship  comes,  though  the 
ship  might  have  had  the  benefit  of  that  toll  without  entering  the 
particular  dock.     Suppose  the  Company  had  docks  at  Hull  and 
London,  and  the  receipts  went  into  one  common  fund,  and  the 
general  management  were  vested  in  one  set  of  officers:  it  would 
not  follow  that  the  docks  at  the  two  places  could  be  rated  according 
to  acreage. 

(1)  68  E.  B.  874,  390  (7  a  B.  2,  26). 
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(LoBD  Gampbbll,  Gh.  J. :  If  the  Company  had  docks  in  the        Rao. 
Humber  and  Tyne,  and  took  one  toll  for  the  use  of  both,  would  not    hull^'dook 
each  dock  be  the  meritorious  cause?    And  why  might   not  the     Com^^i^^- 
acreage  principle  then  apply?    As  to  the  payment,  does  it  make 
any  difference  in  such  a  case  whether  the  dues  are  paid  after  use 
of  the  two  docks,  or  prospectively,  and  when  both  may  perhaps 
not  be  used?    The  case  describes  several  docks  as  distinct  from 
each  other:  but,  if,  instead  of   being  called  separate  docks,  the 
whole  had  been  called  one  dock,  would  the  facts  have  stood  otherwise 
than  as  they  now  do  ? 

WiGHTMAN,  J. :   Is  not  this,  in  effect,  one  dock  running  into 
different  parishes  ?) 

There  are  several  distinct  docks,  under  different  Acts  of  Parliament. 

As  to  any  one,  the  question,  under  the  Parochial  Assessment  Act, 

6  &  7  Will.  IV.  c.  96,  s.  1,  is,  what  is  "  the  net  annual  value  "  of 

that  dock  in  the  rating  parish.    It  is,  the  sum  paid  by  the  ships 

entering  or  leaving  the  docks  for  the  right  to  use  that  dock  within 

the  parish.    The  series  of  docks  here  may  be  compared  to  a  canal 

running  through  several  parishes  and  earning  tolls  which  are 

carried  to  a  common  fund :  in  that  case,  a  vessel  goes  from  one  end 

to  the  other  and  pays  accordingly ;  the  rate  is  apportioned  according 

to  the  amount  actually  ^earned  in  each  parish,  and  not  by  acreage.       [  *340  ] 

If  the  vessel  does  not  pass  along  the  whole  line,  the  rate,  so  far  as 

the  earnings  from  that  vessel  are  concerned,  will  be  in  proportion 

to  the  extent  actually  passed  over:  Rex  v.  Kingswinford  (i).     As 

was  said  by  Baylby,  J.  there :  "  If  the  profit  arising  from  a  given 

quantity  of  land  vary  in  different  parishes,  the  rate  must  vary  in 

the  same  proportion."     The  rule  acted  upon  in  that   case    is 

supported  by  Rex   v.  Woking  (2)  and  Reg.  v.  London  and  South 

'  Western  Railway  Company  (8). 

(LoBD  Gahpbbll,  Gh.  J. :  The  Coubt  has  adopted  the  parochial 
earnings  principle,  wherever  it  could  be  applied. 

Eblb,  J. :  In  the  case  of  a  canal,  persons  do  not  pay  for  the  whole 
if  they  only  use  part. 

LoBD  Gampbbll,  Gh.  J. :  Here  the  benefit  paid  for  is  not  obtained 
unless  the  vessel  can  use  the  whole  of  the  docks.    It  is  contemplated 

(1)  31  B.  B.  lai  (7  B.  &  0.  236).  (3)  56  B.  B.  351  (1  Q.  B.  558). 

(2)  43  B.  B.  289  (4  Ad.  &  EL  40). 
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Rbo.        that  she  may  want  to  go  from  one  to  another,  picking  up  her 

Hull  Dock    cargo.) 
Com  PANT. 

Suppose  the   Company   had  let  the  Victoria  Dock,  the  principle 

contended  for  by  the  respondents  is  the  only  one  which  could  have 

been  applied  in  rating  the  lessee.    That  principle  is  supported  by 

lieg.  V.  The  Cambridge  Oas  Light  Company  (i)  and  by  Reg.  v.  London^ 

Brighton  and  SotUh  Coast  Railway  Company  (2),  where  many  oi  the 

cases  are  reviewed. 

(LoBD  Campbell,  Ch.  J. :  In  the  case  of  the  railway,  if  you  pay 

from  London  to  Croydon,  that  does  not  entitle  you  to  go  to  Brighton ; 

therefore  the  line  from  London  to  Brighton  is  not  the  meritorioos 

cause  of  earnings :  here  the  vessel,  having  once  paid,  may  go  to 

[  *a4i  ]       any  dock,  or  be  removed  to  *any  at  the  will  of  the  dock  master. 

Eble,  J. :  There  is  a  potential  use  of  the  docks,  which  becomes 
an  actual  use  upon  entry.) 

Still,  the  question  is,  in  what  parish  ?  The  tolls  are  paid  for  the 
use  of  the  Company's  land  laid  out  in  docks.  That  land  has  been 
made  very  valuable  in  one  parochial  district,  and  much  less  so  in 
others ;  the  appellants  seek  to  give  an  unfair  relief  to  the  fonner 
district  by  clubbing  together  the  areas  and  values  in  all  the 
districts. 

R.  HaUf  with  whom  was  T.  C.  Foster,  contra,  was  stopped  by 
the  Court. 

LoBD  Campbell,  Ch.  J. : 

The]appellants  are  entitled  to  our  judgment.  The  decisions  in  Rex 
V.  The  Dock  Company  of  HvU  (3),  and  Reg.  v.  HvU  Dock  Company  (*), 
in  which  cases  the  question  was  merely  rateability  or  non-rateabilityi 
do  not  assist  us  here.  This  Court  has  adopted  the  parochial  earnings 
principle  of  rating  wherever  it  was  practicable ;  but  we  cannot  do 
so  where  the  whole  subject  of  rate  is  one  concern,  and  part  of  the 
land  which  makes  the  entire  profits  is  in  one  parish  and  part  in 
another.  In  such  a  case  no  principle  can  be  adopted  but  that  of 
acreage;  we  must  see  what  proportion  of  the  land  lies  in  each 
parish,  and  allow  the  rate  accordingly.  Here  we  have  one  concenii 
constituting  one  source  of  profit :  the  toU  is  taken  for  the  use  of 

(1)  47  R  B.  490  (8  Ad.  &  El.  73).  (3)  1  T.  R  219. 

(2)  81  B.  £.  590  (Id  Q.  B.  313).  (4)  68  B.  B.  374  (7  a  B.  2). 
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land  in  two  parishes :  it  is  received  only  in  one ;  but  the  land  in        beo. 


the  other  is  the  meritorious  cause  just  as  much  as  the  land  where    hull  dock 
the  receipt  is.    The  case  of  a  railroad  is  quite  different :  *  there  the     Company. 

.  .  r •342  1 

payment  is  made,  not  for  using  the  whole  line,  but  a  section  :  the 
traveller  cannot,  for  the  money  paid,  go  beyond  a  given  point :  but 
in  this  case  the  ship,  having  once  paid,  may  go  to  any  of  the  docks. 
All,  therefore,  are  the  meritorious  cause  of  profit,  and  the  only 
principle  of  assessment  is  to  ascertain  how  much  of  the  entire  area 
lies  in  each  of  the  parishes. 

WlOHTlfAN,  J. : 

The  Court  would  here,  as  in  other  cases,  adopt  the  parochial 
earnings  principle  if  it  could  be  applied :  but  it  cannot.  These 
docks  are  a  system  of  compartments  carried  through  several 
parishes:  but  they  are  virtually  one  dock,  although  so  divided; 
and  the  payment  is  made  for  using  that  one  dock,  into  whatever 
parishes  it  may  extend.  The  case  is  just  the  same  as  if  a  single 
undivided  dock  lay  in  several  parishes ;  and  in  such  a  case  the 
acreage  principle  must  unavoidably  be  adopted. 

Eblb,  J. : 

These  docks  form  one  entire  rateable  subject-matter ;  the  profits 
accruing  equally  from  the  whole.  The  actual  use  of  all  or  any 
depends  merely  upon  the  convenience  of  the  party  paying  toll,  or 
the  will  of  the  dock  master.  Then  the  rate  in  each  parish  must 
be  proportioned  to  that  part  of  the  entire  area  which  is  contained 
in  each  parish.  In  the  case  of  TJie  Hammersmith  Bridge  (i)  the 
bridge  lay  in  two  parishes ;  the  toll  was  received  in  one  only  :  but 
the  valuable  occupation  was  an  entire  subject  of  assessment,  which, 
the  CouBT  said,  was  to  be  apportioned  between  the  two  parishes. 
The  rate  must  be  amended. 

Cbompton,  J. :  [  8*3  ] 

I  am  of  the  same  opinion.  The  toll  is  paid  on  entering  any  one 
dock,  not  for  entering  that  dock,  but  for  the  privilege  of  using  the 
whole  system  of  docks.  The  acreage  principle,  therefore,  is  the 
only  one  applicable. 

Order  and  rate  to  be  amended  (2). 

(1)  Rex  y.  Barnes,  35  R  B.  235  (1      (16  Q.  B.  369). 
B.  ft  Ad.  113).     See  Reg.  y.  Hammer-^  (2)  See    Reg.  y.  North    and  SotUh 

•mUh  Bridge  Company ,  81  B.  B.  629      Shields  Ferry  Company,  1  E.  &  B.  140. 
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i«52.  KEG.  V.   SIR  THOMAS  MARYON  WILSON  and 

"*— '^'  JOHN  SUTTON. 

f***^  (IsaB.  348— 360;  a  C.  21  L.  J.  a  B.  281;  16Jur.973;  19  L.  T.  0.  a  86.) 

When  a  road  has  been  dedicated  to  the  public  by  a  landowner,  bat  the 
conditions  have  not  yet  been  fulfilled  which  make  it  repairable  by  the 
parish  under  the  Highway  Act,  1835  (5  &  6  WilL  lY.  c  50),  8.  23,  the 
landowner  is  not  liable  to  repair  it :  and,  consequently,  he  is  not  tlie 
**  person  having  the  management "  of  such  road  within  the  Bailways  CUiues 
Consolidation  Act,  1845  (8  &  9  Yict  c.  20),  s.  57 :  although,  smce  the 
dedication,  he  has  voluntarily  done  some  repairs,  made  a  sewer  and  drains, 
and  granted  permission  to  persons  desiring  to  open  communications  with  the 
sewers,  or  interfere  with  the  road ;  and  no  one  else  has,  in  these  respecto  or 
any  other,  managed  or  exercised  control  over  the  road  or  sewers. 

Such  dedicator  cannot,  therefore,  recover  penalties,  under  sect  57  of  the 
Bailways  Clauses  Act,  against  a  Bailway  Company  who  have  made  a  cat 
across  such  a  road,  rendering  it  impassable,  and  have  not  in  dae  time 
restored  the  communication. 

Quaere  whether  the  Company  could  be  indicted  for  the  obstmctionof  sudi 
a  way  by  severing  and  not  restoring  it 

Mandamus.    The  writ,  addressed  to  the  above  named  joBticee, 
recited : 

That  information  and  complaint  was,  on  12th  May,  1851,  laid 
before  yon  the  said  justices,  that  the  South  Eastern  Bailway 
Company,  in  the  exercise  of  the  powers  granted  them  by  an  Act  of 
Parliament  made  &c.  (9  &  10  Vict.  c.  cccv.,  local  and  personal, 
public), ''  To  enable  the  South  Eastern  Bailway  Company  to  make 
a  railway  from  the  London  and  Greenwich  Bailway  to  Woolwich 
and  Gravesend,"  incorporating  therewith  the  Bailways  Claases 
Consolidation  Act,  1845  (8  &  9  Yict.  c.  20),  had  found  it  necessaiji 
and  that  it  had  been  found  necessary,  to  cross  and  cut  through  a 
[  *849  ]  certain  public  ^carriage  road,  situate  and  being  in  the  parish  of 
Plumstead,  in  the  said  county  of  Kent,  that  is  to  say  a  certain 
public  carriage  road  called  and  known  as  ''  The  Plumstead  Villas 
Boad,"  the  whole  of  which  road  was  and  is  situated  within  the  said 
parish  of  Plumstead  and  county  of  Kent,  so  as  to  render  the  said  road 
impassable  for  passengers  and  carriages,  and  that  accordingly  tbd 
said  Company,  in  the  exercise  of  the  said  powers,  did,  on 
28rd  December,  1848,  cross  and  cut  through  the  said  road  so  as 
to  render  it  impassable  for  passengers  and  carriages,  by  means  of 
a  certain  trench  or  cutting  of  20  feet  deep  and  65  feet  wide,  made 
by  the  said  Company ;  and  also  that  the  first  operation  on  the 
said  road,  whereby  the  same  was  crossed  and  out  through  as 
aforesaid,  was  commenced  between  the  1st  September,  1848,  and 
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Slat  December  in  the  same  year,  to  wit,  on  the  11th  September  of  Bbo. 
the  last-mentioned  year :  and  also  that  the  said  road,  so  crossed,  Wilson. 
cut  through  and  interfered  with  as  aforesaid,  could  and  might 
have  been,  and  then  could  and  might  be,  restored  compatibly  with 
the  formation  and  use  of  the  said  railway ;  and  that  more  than 
twelve  calendar  months  had  then  elapsed  since  the  first  operation 
on  the  said  road  so  commenced  as  aforesaid :  and  also  that  Lewis 
I>avis,  of  &c.,  surveyor  and  land  agent,  alone,  from  the  first 
formation  of  the  said  road  to  the  time  of  the  laying  of  the  said 
information  and  complaint,  had  always  had,  and  had  then,  the 
management  thereof;  and  that  he  had  not  by  writing  under  his 
hand  consented  to  an  extension  of  the  period  allowed  by  law  to  the 
said  Company  for  restoring  the  said  road ;  and  also  that  the  said 
road  was  not  restored  by  the  said  Company  or  any  other  persons 
or  person  on  or  during  the  26th  day  of  October,  1850 ;  which  last- 
mentioned  day  ^elapsed  after  the  expiration  of  the  said  period  of  [  *350  ] 
twelve  calendar  months  since  the  said  first  operation  on  the  said 
road  as  aforesaid:  but  the  said  road  then  during  the  said  last 
mentioned  day  remained  and  was  wholly  unrestored  in  any  manner 
whatsoever,  contrary  to  the  form  of  the  said  statute  in  such  case 
made  and  provided :  Whereby,  and  by  force  of  such  last  mentioned 
statute,  the  said  South  Eastern  Bailway  Company  had  forfeited  to 
the  said  Lewis  Davis  the  sum  of  51.  for  the  said  last  mentioned 
day  during  which  the  said  road  was  not  restored  as  aforesaid.  And 
thereupon  the  said  L.  D.  prayed  that  the  said  Company  might  be 
summoned  to  answer  the  premises.  The  writ  then  recited  that 
the  justices  accordingly  issued  their  summons  to  the  Company  to 
appear,  on  &c.,  at  the  public  rooms,  &c.,  before  such  justices  for 
the  said  county  as  might  then  be  there,  to  answer,  &;c. :  and 
that  the  Company  and  Davis,  accordingly,  appeared  before  the 
justices  to  whom  the  mandamus  was  addressed,  on  the  day  and  at 
the  place  named. 

The  writ  went  on  to  state  that  it  was  proved  before  the  last 
mentioned  justices  that  the  said  Lewis  Davis,  before  and  in  the 
month  of  August,  1846,  was,  and  then  continued,  seized  in  his 
demesne  as  of  fee  of  and  in  the  said  piece  of  land  over  which  the 
said  road  was  made ;  and  that  the  said  L.  D.  made  and  constructed 
the  said  road  and  dedicated  the  same  to  the  public  before  or  in  the 
said  month  of  August,  1846 :  and  that  the  said  L.  D.  from  the 
time  of  his  so  making  and  constructing  the  said  road  had,  up  to  the 
time  of  the  laying  the  said  information,  and  thence  to  the  time  of  the 
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Rko.        said  hearing  thereof,  alone,  at  his  own  expense,  repaired  the  said 
WiLsoir.      TOSkdf  and  that  the  said  L.  D.  had  made  and  built  at  his  *own 
[  ^351  ]      expense  a  sewer  under  the  said  road,   and   brick  drains  com- 
municating therewith,  and  man-holes  and  frames  for  the  gr&tingB 
in  the  said  road  ;  and  that,  whenever  any  person  had  required  to 
make  any  communication  with  the  said  sewer  or  to  interfere  with 
the  said  road,  such  person  had   first  applied   for  and  obtained 
the  leave  of  the  said  L.  D. ;  and  that  no  person  had  ever  inter- 
fered with  the  said  road  or  the  management  thereof,  or  made  any 
communication  with  the  said  sewer,  without  first  applying  for  and 
obtaining  the  leave  of  the  said  L.  D. ;  and  that  no  person  had  at 
any  time  the  management  of  the  said  road  except  the  said  L.  D^ 
if  the  said  facts  so  proved  constituted  him  the  said  L.  D.  the  person 
having  the  management  of  the  said  road  within  the  meaning  of 
the  said  last  mentioned  Act  of  Parliament :  And  that  the  said  road 
was,  during  all  the  time  aforesaid,  a  public  highway ;  and  that  the 
said  parish  of  Plumstead,  in  which  the  said  road  was  and  is  situate, 
had  never  adopted  the  said  road  and  had  never  become  liable  to 
keep  the  said  road  in  repair.    The  writ  then  alleged :  That  yon 
the  said  justices,  notwithstanding  the  premises,  and  that  the  same 
were  then  and  there  fully  proved  before  you,  then  and  there 
refused  to  determine  that  the  said  L.  D.  was,  at  the  time  of  the 
said  offence  or  of  the  laying  or  hearing  of  the  said  information, 
the  person  having  the  management  of  the  said  road  within  the 
meaning  of  the  Railways  Clauses  Consolidation  Act,  1845.    Where- 
upon &c.     The  writ  then  commanded  that  the  justices  sbonld 
"  forthwith  proceed  to  determine  that  the  said  L.  D.  was,  at  the 
several  times  "  &c.,  **  the  person  having  the  management  of  the 
said  road  within  the  meaning  of  the  said  last  mentioned  Act,"  or 
that  they  should  show  cause  &;c. 
[  352  ]  Beturn.    That,  at  the  time  and  place  in  the  writ  mentioned,  it 

was  also  proved  before  us  the  said  justices  that  the  said  Lewis 
Davis  did  not,  at  the  time  of  the  laying  or  hearing  of  the  said 
information  or  at  the  time  of  the  said  supposed  offence  in  the 
said  information  mentioned,  hold  the  office  of  surveyor  of 
highways  of  the  said  parish:  Wherefore  we  the  said  justices 
deemed  it  to  be,  and  then  and  there  thought  it  was,  doubtful, 
under  all  the  circumstances  aforesaid,  and  upon  the  facts  proved 
before  us,  and  which  are  stated  in  the  said  writ,  whether  the  said 
L.  D.  was,  in  point  of  law,  the  person  having  the  management 
of  the  said  road  within   the  meaning  of  the  57th  section  of  the 
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Railways  Clauses  Consolidation  Act,  1845  (1) ;  and  for  this  reason        Bbo. 
we  the  *8aid  justices  refused  to  determine  that  the  said  Lewis  Davis      wilson. 
was,  at  the  several  times  last  aforesaid  or  any  of  them,   the       [  *3o3  ] 
person  having  the  management  of    the  said  road,  within    the 
meaning  &c. 

Demurrer :  and  joinder. 

Needham,  for  the  Crown  : 
The  facts  on  the  record  show  that  Davis  was  the  *^  person  having 
the  management  of  the  road  "  within  sect.  57.    Every  person  who 
dedicates  a  road  to  the  public,  and  de  facto  or  dejure  manages  it,  is 
the  manager  contemplated  by  the  Act. 

(LoBD  Cahpbbll,  Ch.  J. :  If  he  has  dedicated  the  road,  how  does 
he  differ  from  the  rest  of  the  public  ?) 

By  doing  the  acts  stated  in  the  mandamus ;  repairing,  draining,  and 
exercising  an  exclusive  controul  over  the  road. 

(Eblb,  J. :  Is  no  one  else  a  manager,  under  the  circumstances  of 
this  case  ?) 

The  parish  surveyor  does  not  manage,  the  way  not  having  been 
adopted  by  the  parish.    Unless  Davis  has  the  management,  no  one 

(1)  Stat.  8  &  9  Vict,  c  20,  8.  63,  by  the  truBtees  or  parties  having  the 

enacts  that  if,  in  the  exerdse  of  powers  management  of  the  road  to  be  restored ; 

granted  by  this  or  any  '<  special  Act,*'  and,  if  so,  then  within  the  extended 

it  be  found  necessary  to  cross,  cut  period. 

through,  ftc,   any  part  of  any  road.         Sect.  57.  "  If  any  such  road  be  not 

either  public  or  private,  so  as  to  render  so  restored,  or  the  substituted  road  so 

it  impassable  to  passengers  or  carriages,  completed   as    aforesaid,  within    the 

or  to  the  persons  entitled  to  the  use  periods  herein  or  in  the  special  Act 

thereof,  the  Company   shall,    before  fixed  for  that  purpose,  the  Company 

commencing  operations,  make  a  suffi-  shall  forfeit  to  the  trustees,  Commis- 

dent  road  instead  of  the  road  to  be  sioners,    surveyor,    or   other    person 

interfered  with,  and  shall  maintain  the  having  the  management  of  the  road 

same  &a  ;  and  sect.  54  imposes  penal-  interfered  with  by  the  Company,  if  a 

ties  for  omission.    Sect  56  enacts  that  public  road,  or  if  a  private  road  to  the 

the   road   interfered   with    shall   be  owner  thereof,  bl.  for  every  day  after 

restored,  if  it  can  be  compatibly  with  the  expiration  of  such  periods  respec- 

the  formation  and  use  of  the  railway,  tively  during  which  such  road  shall  not 

and,   if  not,   a  new  one  made,  or  a  be  so  restored  or  the  substituted  road 

sufficient  one  substituted,  by  the  Com-  completed  ;  and  it  shall  be  lawful  for 

pany,  within  six  months  if  the  road  be  the  justices  by  whom  any  such  penalty 

turnpike,  or  within  twelve  if  it  be  not,  is  imposed  to  order  the  whole  or  any 

from  the  commencement  of  the  first  part  tiiereof  to  be  laid  out  in  executing 

operation  on  the  former  road ;  unless  the   work   in    respect  whereof   such 

an  extension  of  time  be  consented  to  penalty  was  incurred." 
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Bao.        has.    According  to  the  writ,  he  does  everything  which  tmsteee  of  a 
WiLBOH.      road  could  do. 

(Lord  Campbell,  Gh.  J. :  Was  he  bound  to  repair  ?) 

He  was,  up  to  a  certain  time,  by  stat.  6  &  6  Will.  lY.  c  50,  b.  23 
(which  lays  down  the  rules  for  dedication  of  highways),  in  order 
that  the  parish  might  become  liable  afterwards.  And  it  cannot 
yet  be  shown  that  any  other  person  is  liable,  the  parish  not  having 
adopted  the  road. 

(Lord  Campbell,  Ch.  J. :  How  long  does  the  obligation  to  repair 
lie  upon  the  dedicator  ?    Suppose  he  sells  the  land. 

WiGHTMAN,  J. :  How  would  you  indict  him  for  the  non-repair? 

LoBD  Campbell,  Ch.  J. :  The  indictment,  if  preferred,  must  be 
ratione  tenura ;  and  what  is  the  tenure  that  makes  him  liable  7) 

His  tenure  of  the  soil  of  the  road  itself  under  such  circumstances. 

[  *S64  ]  (Wiohtman,  J. :  Is  there  any  instance  *of  such  an  indictment? 

LoBD  Campbell,  Ch.  J. :  Does  any  enactment  throw  the  borden 
of  obligation  to  repair  upon  a  dedicator  ?  The  dedication  is  not  for 
his  own  benefit.) 

He  must  take  the  consequences  of  his  act.  In  Roberta  v.  Hunt  (i) 
Lord  Campbell,  Ch.  J.  said :  "  We  are  clear  that  sect.  28  does  not 
touch  the  question  of  the  road  being  a  highway,  but  only  exempts 
the  parish  from  repairing  it."  It  was  observed  in  answer: 
''  Then  it  becomes  a  highway  to  the  inconvenience  of  the  party 
dedicating,  though  not  for  his  benefit."  But  Lord  Campbell,  Cb.  X 
answered:  ''He  must  calculate  the  consequences  before  be 
dedicates." 

(LoBD  Campbell,  Ch.  J. :  The  inconvenience  to  the  dedicator, 
there  referred  to,  is  the  road  being  out  of  repair ;  not  his  having  to 
repair  it.) 

Till  the  conditions  of  sect.  23  are  fulfilled,  he  caimot  throw  the 
burden  of  repair  on  the  parish. 

(1)  81  B.  B.  485  (15  Q.  B.  17).  See  BaHtoay  Company,  83  R.  B.  630,  633, 
FawceU  v.  York  and  Ninih  Midland      note  (1)  (16  Q.  B.  610,  614,  note  (a)). 
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(LoBD  Campbell,  Ch.  J. :  Here  it  never  was  on  him.)  reo. 

His  soil  becomes  a  highway  by  his  act ;  and  he  must  keep  it  from 
being  a  nuisance. 


V, 

Wilson. 


(WiGHTMAN,  J. :  How  would  you  charge  him  in  an  indictment  for 
nuisance  ?) 

The  way  would  be  a  nuisance,  by  his  act,  if  it  were  founderous  and 
dangerous. 

(WiGHTMAN,  J. :  That  would  be  a  simple  case  of  non-repair. 

Lord  Campbbll,  Ch.  J. :  You  have  to  show  how  the  obligation 
arises.  Liability  by  reason  of  dedication  to  the  public  is  quite 
new.) 

An  analogous  case  is  put  in  4  Bac.  Abr.  225  (7th  ed.),  tit. 
Highways  (E).  "Where  a  new  road  has  been  made  on  a  writ  of 
ctd  quod  damnum^  in  the  same  parish  with  the  old  road,  the 
parishioners  ought  to  keep  it  in  repair ;  because  being  discharged 
from  the  repair  of  the  old  road,  no  new  burthen  is  laid  upon  them  ; 
their  labour  is  only  transferred  from  one  place  to  another.  But,  if 
the  new  road  lies  in  another  parish,  the  person  who  sued  *out  the  [  *^^^  ] 
writ,  and  his  heirs,  ought  to  keep  it  in  repair ;  because  the  inhabi- 
tants of  the  other  part  gaining  no  benefit  from  the  other  road  being 
taken  away,  it  would  be  imposing  a  new  charge  upon  them,  for 
which  they  receive  no  compensation."  Some  one  must  be  liable  to 
repair :  and  the  party  who  created  the  road  is,  if  the  parish  be  not. 
So  a  person  inclosing  open  lands  on  each  side  of  a  highway  is  bound 
to  repair  the  highway. 

(Lord  Campbell,  Ch.  J.:  Liability  ratione  clausura  is  well 
known.) 

Li  Rex  V.  Kerriaon  (1)  proprietors  of  a  navigation  were  authorized 

by  statute  to  cut  a  channel  through  the  public  highway  for  the 

purposes  of  their  navigation :  they  did  so,  and  built  a  bridge  to 

carry  the  highway  across,  which  bridge  they  afterwards  repaired : 

and  it  was  held  that  they  were  indictable  if  they  suffered  it  to  be 

out  of  repair.     In  The  Orand  Surrey  Canal  Company  Y.Hall  {2) , 

where  the  proprietors  of  a  canal  navigation  were  liable,  under  their 

(1)  16  B.  B.  342  (3  M.  &  S.  526).  (2)  56  B.  B.  400  (1  Man.  &  Qt.  392, 

401). 

B.R. — TOL.  Lxxxvni.  40 


626  1852.     Q.  B.     18  Q.  B.  355—356.  [ili. 

Rbo.        Navigation  Act,  to  maintain  bridges,  Tindal,  Ch.  J.  said:  "If  they 
Wi^oK.      baild  a  bridge  and  allow  persons  to  use  it,  why  shoaldnot  the  usual 
conseqaences  follow  ?  "     ''  There  is  here  a  statutory  contract,  by 
which  the  Company  are  bound  to  repair  this  bridge:"  and  the 
reporters  add,  in  a  note :  "  Independently  of  the  express  provisions 
of  the  Act,  throwing  the  repair  of  the  whole  of  the  bridges  over  the 
canal  upon  the  Company,  they  would  have  been  bound  to  maintain 
all  bridges  built  across  highways,  the  canal  being  made  for  private 
purposes,  and  not  lor  the  public  benefit.     8ee  Rex  v.  Inhabitants  of 
Kent  (1),  Rex  v.  Inhabitants  of  Lindsey  (2),  Rex  v.  KerrUon  (3).    As 
[  ^366  ]       the  ^bridge  was  not  originally  a  public  carriage  way,  and  as  it 
could  not,  for  the  reason  already  stated,  become  a  county  bridge, 
the  dedication  of  it  to  the  public  seems  to  have  thrown  on  the 
Company  the  liability  to  repair  it  for  the  public  as  a  carriage  vaj, 
in  addition  to  the  statutory  liability  imposed  upon  them  by  the  Act 
By  such  dedication  the  Company  appear  to  have  brought  themselyes 
within  the  principle  of  Rex  v.  Kerrison  (4)  and  the  other  cases  cited 
above." 

(Lord  Campbell,  Ch.  J. :  No  doubt  that  is  the  law.  And  it  may 
be  reasonable  that,  if  a  party  for  his  own  benefit  creates  a  nuisance 
in  the  public  way,  he  shall  be  liable  to  repair  the  place.  Bat  thai 
does  not  apply  to  the  dedication  of  a  highway.) 

The  dedicator  of  a  highway,  since  stat.  5  &  6  Will.  IV.  c  50, 
knows  that  the  parish  is  not  liable  until  the  acts  are  done  which 
amount  to  an  adoption ;  and  with  that  knowledge  he  dedicates. 
He  creates  the  thing  to  be  repaired,  and  the  liability. 

(LoBD  Campbell,  Ch.  J.  :  Then  all  the  landlords  may  continue 
liable  in  sacvia  sceculorum.) 

The  liability  would  go  with  the  land.  The  road  is,  to  certain  intents, 
a  highway,  and  must  be  so  kept  as  not  to  become  a  nuisance,  with 
reference  to  what  it  is.  Davis,  in  this  case,  has  maintained  sewers 
and  man-holes  on  the  line  of  highway ;  without  bis  care  they  maj 
become  a  nuisance  and  an  obstruction ;  and  he  would  be  answerable 
for  this,  according  to  Roberts  v.  Hunt  (6).  That  he  has  in  fact  done 
acts  of  repair,  is  not  denied. 

(1)  12  R  B.  330  (13  East,  220).  the  judgment  of  the  Ooubt  in  Reg,  t. 

.   (2)  12  B.  R  529  (14  East,  317).  The  InhaUianta  of  the  hit  of  Ely.  Bl 

(3)  16  B.  B.  342  (3  M.  &  S.  626).  B.  B.  827,833  (15aB.827,«45,  W 

See    the    principle     of    these    cases  (4)  16  B.  B.  342  (3  M.  &  S.  626). 

explained  by  Patteson,  J.,  deliyering  (5)  81  B.  B.  485  (15  Q.  B.  17). 
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(Lord  Ga.mpbbll,  Gh.  J. :  If  he  has  done  them  voluntarily,  it  is        bbo. 
nothing.    If  he  had  been  compelled,  you  might  perhaps  have  been      wilson. 
entitled  to  judgment  by  reason  of  his  being  the  manager.) 

He  has  done  it  under  a  legal  liability,  to  obtain  the  benefit  of  stat. 
5  &  6  Will.  IV.  c.  50,  8.  23. 

(Lord  Campbell,  Ch.  J. :  *Has  he  done  it  eo  intuitu  ?)  [  *357  ] 

The  Court  will  intend  so.  The  language  of  stat.  8  &  9  Yict.  c.  20, 
sects.  53  to  57,  is  very  general,  and  expressly  includes  both  public 
and  private  roads.  It  is  clearly  intended  that,  in  every  case  where 
a  highway  is  severed  and  not  restored,  a  forfeiture  should  be  given 
to  some  one ;  but  the  remedy  must  be  lost  in  a  multitude  of  cases, 
if  this  writ  be  not  maintainable. 

(WiGHTMAN,  J. :  To  whose  use  would  the  forfeiture  be  in  this 
case  ?  If  the  prosecutor  succeeded,  it  seems  he  might  put  it  into 
his  own  pocket. 

Lord  Campbell,  Ch.  J. :  A  surveyor,  if  he  recovered  it,  could 
not  appropriate  it  otherwise  than  to  the  repair  of  the  particular 
road.) 

The  forfeiture  is  expressly  given  to  the  trustees,  Commissioners, 
surveyor,  "  or  other  person  having  the  management." 

Watson,  contra,  was  stopped  by  the  Court. 

Lord  Campbell,  Ch.  J. : 

The  whole  question  is  whether  the  prosecutor  Davis  is  a  person 
having  the  management  of  this  highway,  within  stat.  8  &  9  Yict. 
c.  20,  8.  57.  If  he  be,  he  is  entitled  to  this  remedy ;  otherwise  not. 
I  think  that  a  person  "having  the  management,"  within  this 
clause,  must  bear  a  character  corresponding  to  those  mentioned 
before,  of  trustee.  Commissioner  or  surveyor.  How  is  Davis 
invested  with  such  a  character  ?  Only,  as  is  alleged,  because  the 
soil  of  the  road  was  his  and  he  dedicated  it  to  the  public :  no  act  of 
adoption  has  been  done  by  the  parish ;  but  he  has  performed 
repairs  since  the  dedication.  If  Mr.  Needham  could  have  shown 
that  the  dedicator  of  a  road,  under  such  circumstances,  is  bound  to 
keep  it  in  repair,  *it  would  be  true  that  he  has  the  management  [  *368  ] 
within  sect.  57.     So,  a  person  bound  to  repair  ratione  tenura  might 

40—2 
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Bbo.        very  reasonably  be  considered  the  manager  \?ithin  this  daose. 

WiLBON.  ^^^  ^^^  ^^  ^^®  dedicator  of  a  road  boand  by  law  to  repair  it?  It 
is  clear  that  he  was  not  so  before  stat,  5  &  6  Will.  lY.  c.  50.  Then 
does  that  Act,  exempting  the  parish  from  repair  till  certain  con- 
ditions are  fulfilled,  throw  the  burden  on  the  dedicator  ?  Gearly 
it  has  no  such  effect.  According  to  Rohei-U  v.  Hunt  (i),  the  road, 
under  the  present  state  of  things,  is  so  far  a  public  highway  that 
the  Company  may  be  liable  to  indictment  if  they  create  obstnic- 
tions  in  it  and  do  not  remove  them  :  but  they  are  not  liable  to  this 
penalty.  The  dedicator  is  not  a  person  whom  the  Legislatiire 
intended  to  burden  with  repair.  The  road,  upon  dedication,  is  a 
highway,  to  be  used  by  the  public  when  fit  for  use.  If  a  positive 
obstruction  be  created  in  it,  the  party  causing  such  obstruction  is 
liable  for  so  doing :  but,  if  the  road  be  simply  unfit  for  use,  from 
the  state  of  the  weather,  or  from  mere  want  of  repair,  the  public 
lose  the  use  of  it,  but  no  person  can  be  burdened  with  the  repair. 
Rex  V.  Kerrison  (2)  is  a  very  different  case :  there  the  parties  held 
liable  had  cut  through  the  road  for  their  own  peculiar  benefit,  and 
were  therefore  obliged  to  repair  the  bridge  which  they  had  laid  to 
carry  the  road  over  the  divided  part.  So,  by  the  law  of  England, 
if  a  highway  runs  through  open  ground,  and  a  neighbour,  for  his 
own  benefit,  incloses  the  way  on  each  side,  he  is  bound  to  repair  it 
But  there  is  no  authority  for  such  an  obligation  upon  persons 

[  *S59  J  dedicating  a  road  as  in  the  ^present  case.  It  does  not  appear  to 
have  been  done  for  the  party's  own  benefit.  It  may  have  been  so; 
but  we  may  easily  conceive  that  it  was  not.  He  has  done  some 
repairs;  but  it  is  not  shown  that  he  was  bound  to  do  them.  I 
think  that,  after  dedication,  he  was,  in  this  respect,  situated  as  a 
mere  stranger ;  and  therefore  that  the  mandatory  part  of  this  writ 
cannot  be  enforced. 

WiGHTMAN,  J. : 

The  question  is,  not  whether  the  Company  might  have  been 
indicted  for  obstructing  what  we  might  admit  to  be,  for  that 
purpose,  a  highway,  but  whether  Davis  is  entitled  to  have  the 
statutory  penalty  awarded  to  him  as  manager  of  the  highway* 
Now  the  Act  seems  to  treat  the  "  person  having  the  management  *' 
as  one  on  whom  a  duty  is  cast,  by  joining  him  with  trustees,  Coi^' 
missioners  and  surveyors.  Is  there  then  any  duty  thrown  upon 
the  person  dedicating  a  highway,  under  the  circumstances  here 

(1)  81  B  B.  485  (16  a  B.  17).  (2)  16  B.  B.  342  (3  M.  &  S.  W> 
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alleged  ?  Before  stat.  6  &  6  Will.  IV.  c.  50,  the  parish  was  liable  Rbo. 
to  repair  after  dedication  of  a  road,  the  dedicator  not.  Does  the  wiiiow. 
statate  itself,  or  the  state  of  law  consequent  upon  the  statute, 
throw  any  duty  upon  the  dedicator?  He  is  a  mere  volunteer  if  he 
does  any  repairs :  the  statute  lays  him  under  no  obligation  to 
repair  the  road,  or  manage  it.  The  prosecutor,  therefore,  is  not 
entitled  to  this  forfeiture. 

Erlb,  J. : 

It  is  unnecessary  to  decide  whether  or  not  an  indictment  would 
have  lain  against  the  Company  for  this  obstruction.  The  penalty 
given  by  stiat.  8  &  9  Vict.  c.  20,  s.  57,  is  for  interfering  with  a 
public  right.  The  prosecutor,  to  enforce  that  penalty,  must  come 
within  one  *of  four  classes ;  trustee.  Commissioner,  surveyor,  or  [  *36o  ] 
other  person  having  the  management  of  the  highway.  The 
Legislature  has  shown  its  intention  that  he  should  be  clothed  with 
some  duty  to  the  public.  Now,  on  the  facts  disclosed  here,  Davis 
appears  to  have  acted  throughout  as  a  private  land  proprietor,  and 
for  private  purposes,  whatever  may  have  been  his  motive.  He 
does  not  show  himself  clothed  with  any  duty  to  repair,  or  to 
protect  the  rights  of  the  public  as  passengers.  And  therefore  he 
fails  to  bring  himself  within  any  of  the  classes  to  which  the  law 
gives  a  power  of  enforcing  these  forfeitiures. 

Crohpton,  J. : 

There  might  be  some  difficulty  in  saying  whether  or  not,  in  a 
case  like  this,  the  Company  might  be  indicted :  but  I  think  that 
Davis  was  not  a  manager  of  this  highway  within  the  meaning  of 
the  statute.  He  would  not  be  indictable  for  the  non-repair  of  it, 
more  than  the  grantor  of  a  private  road.  There  is  no  mode  in 
which  an  indictment  could  be  framed  against  him.  The  only 
doubt  I  had  was,  whether  he  might  not  be  deemed  a  manager  in  a 
larger  sense  than  a  mere  surveyor  is  so.  But  I  think  he  is  not  in 
any  view  a  manager :  no  public  duty  is  cast  upon  him  :  he  spends 
his  own  money  for  his  own  purposes,  and  is  a  mere  volunteer. 

Judgment  for  defendant8. 
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r  ^^^  ]  During  the  trial  of  an  appeal  against  an  order  of  remoyal,  at  the  ocnmtj 

Quarter  Sessions,  which  was  quashed  with  costs,  F.  S.,  one  of  the  xnAgis- 
trates  for  the  county,  and  a  rated  inhabitant  of  the  appellant  parish,  sat  oa 
the  Bench,  and  on  several  occasions  spoke  to  the  chairman,  and  referred  to 
documents  put  in  evidence.    The  presence  of  F.  S.  being  objected  to,  on  the 
ground  that  he  was  an  interested  party,  he  admitted  the  fact;  and&e 
chairman  stated  that  F.  S.  would  take  no  part  in  the  proceedings :  but  be 
remained  in  Court  till  the  decision  of  the  appeal    No  farther  objection  was 
made.     On  motion  for  a  certiorari,  F.  S.  stated,  on  affidavit,  that,  although 
he  did  speak  to  the  chairman,  and  refer  to  documents,  daring  the  trial,  he 
did  not  vote  or  give  any  opinion  on  the  question  befora  the  Court,  or 
influence  the  decision  of  the  other  magistrates ;  and  that,  if  the  chairman 
and  he  had  not  believed  that  his  presence  on  the  Bench,  after  his  statement 
that  he  would  not  interfere,  had  been  acquiesced  in,  he  would  have  retired 
from  the  Court  during  the  trial : 

Held,  that  his  presence,  under  those  circumstances,  rendered  the 
proceedings  invalid. 

The  notice  of  application  for  a  certiorari,  under  stat.  13  Geo.  IL  c.  18,  s.  5, 
was  sworn  to  have  been  served  on  F.  S.  and  another  justice  **  who  were 
present  at  the  Sessions "  **  when  the  appeal  mentioned  in  the  said  notioe 
was  heard,  and  were  and  are  two  of  the  justices"  **  by  and  before  whom 
the  order  of  Sessions  mentioned  in  the  said  notice  was  made."  The  notioe 
was  signed  by  J.  M.,  ''attorney  for  the  inhabitants  of"  the  respondent 
parish. 

Held:  1.  That  the  service  was  sufficient,  inasmuch  as  P.  S.,  under  the 
circumstances,  must  be  considered  as  a  member  of  the  Court,  and  one  of 
the  justices  who  made  the  order : 

2.  That  the  signature  was  sufficient. 

0*M ALLEY,  in  last  Hilary  Term,  obtained  a  rule  nisi  for  a  certiorari 
to  remove  into  this  Court  an  order  of  the  Ipswich  Quarter  Sessions 
quashing  an  order  of  two  justices  for  the  removal  of  William 
Garrard,  a  pauper,  and  his  wife  and  children,  from  Needham 
Market,  in  the  parish  of  Barking,  in  SuflFolk,  to  the  parish  of 
Haughley,  in  the  same  county. 

The  affidavits  in  support  of  the  rule  stated  that,  on  the  hearing 
of  the  appeal  against  the  said  order,  several  questions  of  law 
and  fact  were  raised  and  discussed;  and  that  eventually  the 
appeal  was  allowed,  and  the  order  of  removal  quashed  with  costs. 
That,  during  the  discussion  of  the  said  questions  of  law  and  fact, 
the  Eev.  Francis  Steward,  one  of  the  justices  for  the  county,  sat 
on  the  Bench  next  to  the  chairman,  and  took  an  active  part  during 
the  arguments,  and,  upon  five  or  six  occasions,  entered  into  conver- 
sation with  the  chairman,  and  referred  him  to  the  particulars  of 
[  ♦417  ]      the  documents  *put  in  evidence,  apparently  in  support  of  &^ 

(1)  ated  in  Hayman  v.  Eu^hy  School  (1874)  L.  B.  18  Eq.  77,  43  L.  I  CSu 
834.- A.  0, 
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argument  for  the  appellants.    That  the  said  F.  S.  is  rector  of  the         Rbo. 
parish  of  Barking-cam-Needham  Market  and  Downsden  (above    jvatiobsov 
mentioned),  and  was  directly  interested  in  the  decision  of  the      Suffolk. 
Court,  inasmuch  as  there  is  only  one  poor  rate  made  for  the  whole 
of  the  said  parish,  and  the  said  F.  S,  is  rated  therein  as  an  occupier 
and  owner.     The  affidavits  further  stated  that  the  notice,  required 
by  stat.  18  Geo.  11.  o.  18,  s.  6,   of  the  application  for  a  certioran 
was  served  on  the  said  F,  S.  and  on  the  Hon.  and  Bev.  Frederick 
De  Grey,  who  ''were  present  at  the  Sessions"  ''when  the  appeal 
mentioned  in  the  said  notice  was  heard,  and  were  and  are  two  of 
her  Majesty's  justices  of  the  peace  in  and  for  the  said  county,  by 
and  before  whom  the  orders  of  Sessions  mentioned  in  the  said 
notice  were  made : "  and  that  the  notice  was  signed ''  John  Marriott, 
attorney  for  the  inhabitants  of  the  said  parish  of  Haughley."     The 
affidavits  in  answer,  by  the  chairman,  the  said  F.  S.,  and  other 
magistates  present  at  the  hearing  of  the  appeal,  stated  that,  while 
the  arguments  upon  the  said  objections  were  proceeding,  counsel 
for  the  respondents  observed  to  the  Court  that  the  said  F.  S.,  who 
was  then  sitting  on  the  Bench,  was  a  rated  inhabitant  of  the  hamlet 
of  Needham  Market  (l),  and,  as  such,  ought  not  to  take  any  part  in 
the  trial :  that  the  chairman  then  inquired  of  the  said  F.  S.  whether 
he  was  such  rated  inhabitant ;  and  that,  he  having  replied  in  the 
affirmative,  the  chairman  assented  to  the  correctness  of  the  counsel's 
observation,  and  further  stated  that  the  said  F.  S.  would  take  no  part 
in  the  hearing  or  decision  of  the  appeal.     That  the  chairman  and 
the  said  F.  S.  believed  counsel  to  have  been  satisfied  with  such  state- 
ment, and  that  otherwise  the  said  F.  S.  would  have  *withdrawn.       [  *^l^  ] 
That  the  decision  of  the  Court  on  the  several  points  was  come  to  by 
the  chairman  and  three  other  justices  (the  said  F.  S.  not  being  one) 
without  retiring,  and  without  conferring  with  or  being  influenced  by 
the  said  F.  S.,  or  by  his  presence,  and  without  any  vote  or  opinion 
being  given  by  him.    Mr.  Steward,  in  his  affidavit,  stated  that  he 
probably  did,  during  the  trial  of  the  appeal,  speak  to  the  chairman, 
and  refer  to  some  papers  lying  before  him ;  but  that  he  abstained 
altogether  from  giving  any  opinion  upon,  or  taking  any  part  in  the 
decision  of,  any  question  at  issue,  or  having  any  conversation  with 
the  chairman  or  the  other  magistrates  on  the  subject  of  the  appeal. 

Couch  now  showed  cause : 
First,  the  mere  fact  of  Mr.  Steward  being  a  rate  payer  was  not 
(1)  Yiz.  to  tliQ  rate  of  the  parish  of  which  the  hamlet  was  part. 


e8£  1862.    Q.  B.    18  Q.  B.  418—419.  [b.b. 

Kko.        snfBcient  to  disqualify  him  from  taking  a  part  in  the  discnssion. 
JosTicBs  OF   I>a  -B«?-  V.  Justices  of  Hertfordshire  (i),  which  will  probably  be  relied 
Suffolk.     ^^  jjy  jj^^  ojjher  side,  the  magistrate  was  one  of  the  justices  who  had 
made  the  order  which  was  appealed  against. 

(Lord  Gampbbll,  Gh.  J. :  If  a  magistrate  is,  in  any  way,  personally 
interested  in  the  question  before  the  Court,  he  ought  not  to  take 
part  in  the  proceedings.) 

Next,  assuming  that  Mr.  Steward  had  no  right  to  interfere,  there  is 
nothing  to  show  that  he  did  take  any  part  in  the  proceedings.  He 
was  certainly  present:  but  he  was  present  because  the  parties 
making  the  objection  acquiesced  in  his  remaining  on  the  Bench, 
after  he  had  admitted  that  he  was  a  rate  payer.  His  mere 
presence  was  immaterial,  unless  he  actually  interfered  in  and 
influenced  the  decision,  which  he  swears  that  he  did  not. 

[  ^^19  ]  (Lord  Campbell,  Ch.  J. :  He  *takes  upon  himself  to  say  that  he 

did  not  influence  the  decision ;  but  he  admits  that  he  spoke  to  the 
chairman  and  referred  to  documents.  Surely  that  is  an  interference 
in  the  discussion.) 

That  seems  to  have  been  before  the  objection  was  made.  Further, 
the  notice  of  the  application  for  a  certiorari  is  insufficient.  It  is 
sworn  to  have  been  served  on  Mr.  Steward  and  another  magistrate, 
''who  were  present  at  the  Sessions"  ''when  the  appeal  men- 
tioned "  &c.  "  was  heard,  and  were  and  are  two  of  her  Majesty's 
justices"  "by  and  before  whom  the  orders  of  Sessions  mentioned  in 
the  said  notice  were  made."  But  in  Reg.  v.  Justices  of  Hereford- 
shire  (2)  it  was  held  that  the  order  must  be  sworn  to  have  been 
served  on  the  justices  by  whom  it  was  actually  made;  and,  in  Reg.y. 
St.  JameSf  Colchester*  (3),  the  fact  of  the  name  of  a  justice  appearing 
in  the  caption  was  deemed  no  evidence  of  his  having  been  one  of 
the  justices  making  the  order.  In  the  present  case  it  appears  that 
the  decision  of  the  Court  was  arrived  at  by  the  chairman  and  three 
other  magistrates,  Mr.  Steward  taking  no  part  in  the  proceedings. 
He  certainly  was  present ;  but,  if  he  did  not  interfere,  the  order 
cannot  be  said  to  be  made  by  him,  any  more  than  if  he  had  left  the 
Court  before  the  decision  was  made. 

(Lord  Campbell,  Ch.  J. :  That  would  be  a  very  diflferent  case.) 

(1)  66  E.  E.  556  (6  Q.  B.  753).  (3)  86  B.  E.  902  (2  L.  M.  &  P.  314. 

(2)  Note  (a)  to  Beg.  y.    Darton,   2      Qe^  &.  0.  20  L,  J.  M.  C.  203). 
Powl.  &  L.  500, 
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Lastly,  the  notice  ought  to  specify  the  parties  who  apply  for  the        Bbo. 
writ  of  certiorari :  Reg.  v.  How  (i).    Here  it  is  signed  on  behalf  of  justiobs  of 
"the  inhabitants"  of  Haughley.    The  inhabitants,  as  a  body,     s^^'^''^^- 
cannot  appeal:  Reg.  v.  Colbeck{2).    In  Reg.  v.  James^  Colchester  (s), 
the  notice  was  signed  by  the  attorney  on  behalf  of  a  particular 
^inhabitant.     In  the  present  case  no  one  would  be  liable  for      [  *420  ] 
costs. 

(WioHTMAN,  J. :  The  attorney  would  be  responsible.) 

O'MaUey  and  Power,  contrd,  were  stopped  by  the  Court. 

LoBD  Campbell,  Cb.  J.: 

This  rule  must  be  made  absolute.  I  am  glad,  for  the  sake  of  a 
pure  administration  of  justice,  that  the  application  has  been  made. 
The  proceedings  in  question  are  much  to  be  censured.  Mr.  Steward, 
as  a  rated  inhabitant  of  the  appellant  parish,  was  clearly  interested 
in  the  appeal.  If  he  had  done  his  duty,  he  would  have  withdrawn 
from  the  Court  during  the  hearing  of  the  appeal.  When  I  was 
Chancellor  of  the  Duchy  of  Lancaster,  I  withdrew  from  the  Judicial 
Committee  of  the  Privy  Council  during  the  hearing  of  a  case  in 
which  the  interests  of  the  Duchy  were  concerned  (4).  A  few  days 
ago  (6),  my  brother  Crompton  withdrew  from  the  Court  while  a 
case  was  before  it  in  which  he  had  been  engaged  as  counsel  when 
at  the  Bar.  Mr.  Steward,  when  his  presence  is  objected  to,  declares 
that  he  will  not  interfere ;  so  far,  and  so  far  only,  there  appears  to 
have  been  an  acquiescence  in  his  remaining;  but  he  afterwards 
does  interfere,  and  remains  until  the  appeal  is  decided,  although  he 
takes  upon  himself  to  declare  that  his  presence  and  interference  did 
not  influence  the  decision.  He  did  not  vote ;  nor  was  there  any 
voting ;  but  he  remained  in  Court,  as  a  member  of  it ;  and  there- 
fore his  presence  vitiated  the  proceedings.  With  respect  to  the 
objection  that  the  service  of  the  notice  was  insufficient,  I  quite 
agree  with  the  decision  *of  my  brother  Pattbson  in  Reg.  v.  Justices  [  •421  ] 
oj  Herefordshire  (6) ;  but  there  the  magistrate  had  not  interfered  in 
any  way  with  the  proceedings,  and  was  in  Court  merely  as  a 
bystander.    Mr.  Steward  remained  on  the  Bench  till  the  appeal  was 

(1)  62  B.  R  293  (11  Ad.  &  El.  159).  Moo.  P.  C.  C.  434). 

(2)  12  Ad.  &  El.  161.  (5)  See  p.  594,  note  (1),  ante. 

(3)  86  B.  B.  902  (2  L.  M.  &  P.  314.  (6)  Note  (a)  to  Beg.  y.  Dartan,  2 
See  8.  C.  20  L.  J.  M.  C.  203).  Bowl.  &  L.  600. 

(4)  D^ke  Y.  Walfwd,  70  B,  B.  U  {fi 
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[  421.  n.  ] 


t  •422,  n.  ] 


decided ;  and  he  must  therefore  be  held  to  be  one  of  the  jastioee  by 
whom  the  order  was  made.  The  objection  as  to  the  signing  of  iihe 
notice  has  been  already  answered. 

WlGHTMAN,  J. : 

I  am  entirely  of  the  same  opinion.  It  is  very  important  that  no 
magistrate  who  is  interested  in  the  case  before  the  Goart  shoald 
interfere,  while  it  is  being  heard,  in  any  way  that  may  create  a 
suspicion  that  the  decision  is  inflnenced  by  his  presence  or  inter- 
ference. Mr.  Steward's  presence  and  interference  was  sufficient  to 
create  such  a  suspicion.  As  to  the  objections  with  respect  to  the 
notice,  I  also  agree  with  my  Lobd  Chief  Justicb. 

Gbohpton,  J. : 

The  only  question  is,  whether,  during  the  hearing  of  this  appeal, 
a  magistrate  who  was  interested  interfered.  Mr.  Steward  admiu 
that  he  interfered,  but  states  that,  in  his  opinion,  he  did  not 
influence  the  decision.  That  is  nothing  to  the  point;  if  he 
interfered  at  all,  that  vitiates  the  proceedings  (i). 

Riile  ahsolutty  without  costs  (2). 


(1)  No  fourth  Judge  was  present. 

(2)  The  above  case  was  referred  to 
on  a  subsequent  day  of  the  Term,  in 

Eeq.  t.  The  Justices  of  Lokdon. 
(18  Q.  B.  421,  «.— 425,  n.) 
The  mere  presence  on  the  Bench  of 
an  interested  magistrate  during  part 
of  the  hearing  of  an  appeal  is  not 
sufficient  ground  for  setting  aside  an 
order  of  Sessions  made  on  such 
hearing,  if  it  be  expressly  shown 
that  he  took  no  part  in  the  hearing, 
came  into  Court  for  a  different  pur- 
pose, and  did  not  in  any  way 
influence  the  decision. 

Arthur  Maonakara  was  convicted 
by  Samuel  Wilson,  Esquire,  an  alder- 
man of  London,  under  stat  5  &  6 
Yict.  c.  79  (see  sect.  15),  of  having 
used  a  stage  carriage,  of  which  he  was 
the  proprietor,  for  the  '•''conveyance 
of  passengers,  having  thereon  words 
specif3ring  that  it  was  constructed 
to  carry  thirteen  passengers  inside, 
whereas  it  was  not  truly  constructed 
for  carrying  that  number  inside  accord- 


ing to  the  regulations  of  the  statute, 
and  whereas  the  said  carriage  oould 
not  nor  would  contain  Ac.  (the  defect 
was  then  specifically  described).  The 
conviction  was  confirmed,  on  appeal, 
at  the  Guildhall  Sessions;  and  the 
defendant,  in  last  Hihiry  Term, 
obtained  a  rule  nisi  to  remove  the 
conviction  and  order  of  Sessions  into 
this  Court  for  the  purpose  of  their 
being  quashed. 

His  affidavit  in  support  of  the  role 
stated  that  the  information  (according 
to  his  belief  on  grounds  which  he 
stated)  was  exhibited  at  the  instigation 
of  Mr.  Wilson ;  that  Mr.  Wilson,  on 
the  hearing,  took  an  active  part  against 
the  deponent  in  several  respects,  which 
were  mentioned ;  and  that,  on  de- 
ponent's stating  that  he  should  appeal, 
Mr.  Wilson  gave  orders  to  Mr.  Pear- 
son, the  city  solicitor,  to  prosecute 
and  oppose  the  appeal,  and  Mr.  Pear- 
son did  accordingly  conduct  the  pro- 
ceedings in  support  of  the  conviction 
for  the  said  Alderman  Wilson  as 
respondent  That,  at  the  Guildhall 
January  Sessions,  1852,  the  carm^ 
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LOWNDES  V.  The   EAEL  of  STAMFORD  and 
WAEEINGTON. 

(18  Q.  B.  425—442;  S.  C.  21  L.  J.  Q.  B.  371 ;  16  Jur.  903 ;  19  L.  T.  0.  S.  227.) 

The  salary  of  an  auditor  and  superintending  manager  of  an  estate,  holding 
office  during  the  joint  lives  of  the  employer  and  himself,  is  not  a  payment 
apportionable  under  the  Apportionment  Act,  1834  (4  &  5  Will.  IV.  c.  22),  s.  2. 

The  indenture  by  which  L.,  the  auditor,  engaged  himself  stipulated  that 
L.,  who  was  a  barrister,  should  relinquish  so  much  of  his  practice  as  was 
incompatible  with  the  office,  and  the  whole  if  required  by  S.,  the  employer: 
that,  if  S.  should  revoke  the  appointment  without  adequate  cause,  the 
adequacy  to  be  determined  as  after  mentioned,  or  if  L.  should  resign  upon 
adequate  cause,  the  adequacy  to  be  determined  in  like  manner,  S.  should 
allow  L.  a  retiring  pension  of  1,000/.  a  year  during  their  joint  lives :  and 
that  the  adequacy  of  the  cause  for  any  revocation  or  resignation  should  be 
determined  by  a  referee,  who  was  named ;  with  a  proviso  for  other  reference 
in  case  of  necessity.    Held : 

That  the  stipulation  for  reference  was  not  void  as  ousting  the  Courts  of 
jurisdiction.    But 

That  L.,  being  dismissed,  as  he  alleged,  wrongfully,  might  sue  for  the 
retiring  pension  without  having  first  procured  the  adequacy  of  the  cause  to 
be  decided  upon  by  the  referee ;  the  sense  of  the  agreement  being  that  the 
onuB  of  proving  the  adequacy  of  the  cause  to  be  adjudicated  upon  should 
lie  upon  that  party  who  did  an  act  (whether  revocation  or  resignation) 
determining  the  employment. 

Covenant.     Action  commenced,  7th  August,  1850.     The  first 
count  stated  that  heretofore  &c.,  to  wit  on  2nd  January,  1849,  by 


1852. 

April  SO. 

May  6. 

[m] 


(an  omnibus)  was  produced,  on  notice 
from  Mr.  Pearson,  for  the  inspection 
of  the  justices.  That,  **  for  some  time 
previously  to  and  for  some  time  after 
the  said  appeal  came  on  to  be  heard 
and  was  heard,  the  said  Alderman 
Wilson  was  sitting  on  the  Bench  of 
magistrates  at  the  said  Sessions,  and, 
part  of  the  time  during  the  hearing  of 
the  said  appeal,  was  conversing  with 
Mr.  Alderman  Finnis,  another  alder- 
man of  the  said  city  and  one  of  the 
justices  sitting  on  the  said  Bench,  and 
by  whom  the  said  appeal  was,  with 
other  aldermen  and  justices,  deter- 
mined." That,  in  the  course  of  the 
hearing,  the  justices  left  the  Bench  to 
inspect  the  carriage,  which  was  stand- 
ing in  the  Guildhall  yard;  and  that 
Alderman  Wilson  went  into  the  car- 
riage with  them;  and  that,  upon 
deponent  and  two  coach  builders 
going  in  also  to  explain  the  construc- 
tion, Mr.  Wilson  ordered  them  out, 
and  remained  in  the  carriage  for  some 


minutes  afterwards,  in  conversation 
with  the  justices.  That  he  afterwards 
went  with  them  into  another  omnibus, 
and  then  returned  with  them  into  the 
Guildhall,  and  sat  on  the  Bench  with 
them,  and  in  conversation  with  Alder- 
man Finnis,  for  some  time,  and  did 
not  leave  the  Court  till  after  several 
witnesses  had  been  examined. 

Alderman  Wilson  made  affidavit  in 
answer  that,  in  consequence  of  a  com- 
plaint made  to  him  by  a  passenger,  he 
directed  an  officer  attending  the  justice 
room,  Guildhall,  to  examine  Macna- 
mara's  omnibus,  and,  if  the  complaint 
appeared  well  founded,  to  get  a  sum- 
mons issued.  That  the  information 
was  preferred  in.  consequence,  and  a 
conviction  obtained.  That  deponent 
sent  the  proceedings  to  the  city 
solicitor  in  order  that  he  might  appear 
in  support  of  the  conviction  in  case  of 
appeal,  as  is  usual  in  cases  where  the 
public  interests  are  concerned.  That 
the  Quarter  Sessions  at  Guildhall  were 
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LowKDBs     indentare  between  defendant  of  the  one  part  and  plaintiff  of  the 

Earl  of     Other  part  (projert),  defendant  appointed  plaintiff  to  be  auditor  and 

STAMroBD.    superintending  manager  of  all  defendant's  estates,  inclnding  all  or 


held  on  January  10th,  at  ten  o'clock; 
and  that  a  Petty  Session  was  appointed 
for  eleven  on  the  same  day,  at  which 
Alderman  Wilson  sat  as  justice.  That 
he  went  into  the  Court  of   Quarter 

[  •42S,  n.  ]  Sessions,  ♦hut  withdrew  before  the 
appeal  came  on.  That,  on  his  way  to 
the  Common  Pleas  Court,  where  the 
Petty  Sessions  were  held,  he  saw  the 
omnibus  in  the  Guildhall  yard,  and 
persons  collected  round  it ;  and  that 
certain  aldermen  and  the  Recorder 
were  then  inside  the  omnibus.  That 
Alderman  Wilson  said  to  Macnamara, 
who  was  keeping  the  door  of  the 
carriage,  **I  suppose  Mr.  Macnamara 
would  not  like  me  to  get  in ; "  to  which 
he  answered,  *'0  yes  I  should,  sir, 
pray  get  in,"  and  assisted  Alderman 
Wilson  to  enter  the  omnibus,  and  got 
in  also  himself :  that  other  persons  did 
the  same,  but  were  desired  by  one  of 
the  aldermen  to  withdraw,  which  they, 
and  Macnamara  also,  did,  but  not  by 
Wilson's  desire.  That  Alderman 
Wilson,  while  in  the  omnibus  (where 
he  remained  a  few  minutes),  pointed 
out  the  seat  complained  of  to  the 
Eecorder,  but  made  no  observation 
upon  the  merits  of  the  appeal,  and  had 
no  communication  or  conversation  with 
the  Recorder  and  aldermen  beyond 
directing  attention  to  the  seat  in  ques- 
tion. That  he  went  into  the  other 
carriage  with  them,  at  Macnamara's 
request,  for  the  purpose  of  inspecting 
a  seat  differently  constructed,  but  had 
then  no  other  communication  with 
them  than  as  above  mentioned;  and 
that  his  being  with  them  at  the  inspec- 
tion of  the  carriages  was  purely 
accidental.  That  he  did  not  return 
with  them  into  their  Court,  but  went 
to  the  Court  of  Common  Pleas,  where 

[  424,  n.  ]  he  was  engaged  in  the  business  of  the 
Petty  Sessions  for  two  hours.  That, 
there  being  some  cases  at  the  Petty 
Sessions  which  required  a  second 
alderman,  he  went  into  the  Court  of 
Quarter  Sessions  to  see  if  an  alderman 


could  be  spared  to  assist  him,  and  vith 
no  other  object :  that,  when  he  entered 
the  Court,  tiie  appeal  was  being  heard, 
and,  "  finding  Mr.  Alderman  Finnis 
sitting  at  the  nearest  end  of  the  Bench, 
he  spoke  to  him  respecting  the  Petty 
Sessions  business,  and,  whilst  m 
speaking,  sat  next  to  the  said  Alder- 
man Finnis :  that  he  remained  there 
for  a  few  minutes  only,  and  that, 
during  the  whole  of  the  time  he  was  in 
the  said  Court,  he  did  not  speak  at  all 
to  the  Beoorder  or  to  either  of  the 
aldermen  except  the  said  Aldennan 
Finnis,  and  that  the  few  sentences  he 
addressed  to  him  related  entirely  and 
exclusively  to  the  business  of  the  Petty 
Sessions  on  account  of  which  he  had 
entered  the  said  Court,  and  that  not  a 
word  was  said  by  either  himself  or 
Mr.  Alderman  Finnis  touching  the 
said  appeal  or  in  any  manner  reladog 
to  the  subject-matter  thereof.'*  That, 
after  quitting  the  Court  of  Quarter 
Sessions,  he  did  not  return  thither  on 
that  day,  but  had  left  town  before  the 
appeal  was  concluded.  There  were 
additional  affidavits  by  the  Recorder, 
Alderman  Finnis,  and  other  penooa, 
confirmatory  of  these  statements,  and 
ftdding  that  no  objection  was  taken  to 
Alderman  Wilson's  presence  in  Couit 
by  the  appellant  or  his  solicitor  or 
counsel.  Mr.  Pearson  stated  that  he 
supported  the  conviction  in  the  die- 
charge  of  his  ordinary  duty  as  solicitor 
to  the  Corporation  of  London,  and 
would  have  charged  the  costs  to  the 
Court  of  Aldermen  if  the  appeal  had 
been  successful  and  costs  awarded; 
and  that  Aldennan  Wilson  would  not 
have  been  liable  to  any  expenses  in 
that  event. 

Sir  F.  Kelly,  Solicitor-General, 
Clarkton  and  Bodkin,  now  showed 
cause,  and  contended  that,  even  aesum* 
ing  Alderman  Wilson  to  have  heen  an 
interested  party,  which  he  wasnot,  the 
case  was  distinguishable,  on  the  fa«^ 
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any  estates  thereafter  to  be  by  him  acquired  (other  than  his  estates 
in  the  counties  of  Leicester  and  Nottingham),  such  appointment 

deposed  to,  from  Reg,  y.  The  Cheltenham 
CommiutotierSff  Beg,  v.  The  Justices  of 
fferi/ord$hire,X  and  Beg,  y.  Justices  of 
Suffolk,^ 

Byles,  Serjt,  Bliss  and  Pulling^ 
ootitrdf  relied  upon  Beg.  v.  Justices  of 
SuffM^i  and  cited  Dobson  y.  6^ot^.|| 

Lo&D  Campbell,  Ch.  J. : 

The  ground  of  this  application  is, 
substantially,  that  the  proceeding  at 
Quarter  Sessions  was  coram  nonjudice, 
which  it  would  have  been  if  an 
interested  party  had  been  proyed  to 
haye  formed  part  of  the  Court.  During 
this  Term  we  have  expressed  our 
anxiety  that  the  greatest  respect 
should  be  paid  to  the  maxim  which 
forbids  any  man  to  be  Judge  in  his  own 
cause.  There  is  no  doubt  that  a 
person  who  is  interested  in  the  cause 
ought  not  to  appear  on  the  Bench  as  a 
Judge.  My  predecessor  Holt,  in  a 
case  in  whidi  he  was  interested  while 
Chief  Justice  (as  to  the  appointment 
of  a  chief  clerk),  appeared,  not  on  the 
Bench  but  at  the  Bar,  instructing 
counsel.  The  charge  here,  on  the 
affidavits  in  support  of  the  rule,  is  that 
Alderman  Wilson  formed  part  of  the 
Court  which  dismissed  Macnamara's 
appeal.  But  I  think  the  affidavits  in 
answer  are  satisfactory.  It  appears 
that  Alderman  Wilson  had  no  inten- 
tion of  being  present  to  hear  the 
appeal,  but  had  made  an  arrangement 
inoonflifltent  with  his  doing  so,  namely 
to  sit  at  the  Petty  Sessions;  and  he 
was  doing  so  when  the  appeal  was 
called  on.  As  to  his  entering  the 
omnibus :  he  saw  it  casually,  and  said 
to  ICacnamara  "  I  suppose  you  woidd 
not  like  me  to  get  in ; "  and,  upon 
Macnamara's  answering  that  he  would, 
he  entered  the  carriage.  That  does 
not  meet  my  entire  approbation  ;  but 
it  is  no  sufficient  ground  for  the  objec- 


tion taken  on  the  other  side.  As  to  his 
presence  afterwards  in  the  Court  of 
Quarter  Sessions,  he  entirely  clears 
himself.  He  says  that  he  went  there 
merely  to  seek  the  assistance  of  another 
magistrate;  he  talked  to  no  one  but 
Alderman  Finnis,  and  that  only  upon 
the  matter  which  occasioned  his  coming 
to  the  Court :  and  in  these  statements 
he  is  confirmed  by  other  testimony. 
There  is  no  ground  for  saying  that  he 
took  any  part  in  the  hearing  of  the 
appeal.  I  do  not  approve  of  what  took 
place  in  the  omnibus;  Mr.  Wilson 
should  not  have  asked  to  go  in,  nor 
done  anything  there  in  the  absence  of 
Macuamai-a.  It  does  not  appear  that 
he  did  anything  to  influence  the 
decision;  but  he  was  guilty  of  an 
indiscretion;  and  I  therefore  think 
this  rule  should  be  discharged  without 
costs. 

WlOHTMAN,  J.  : 

I  agree  that,  if  Alderman  Wilson 
had  taken  a  part  in  this  decision,  the 
present  motion  would  have  been  well 
founded.  But  it  "^appears  that  he  took 
no  part  either  in  the  proceedings  or  in 
the  determination.  There  was  indeed 
an  indiscretion  in  his  conduct ;  but,  it 
it  appears  by  his  statement,  not  such 
as  woidd  influence  the  decision  of  the 
other  magistrates.  The  application 
therefore  fails. 

Erlb  and  Cbompton,  JJ.,  con- 
curred. 

Bide  discharged,  withotU  coats, 

(The  anecdote  of  Holt,  Ch.  J., 
above  referred  to,  is  related  in  Lord 
Campbell's  Lives  of  the  Chief  Justices 
of  England,  Vol.  2,  p.  176,  citing 
Show.  P.  C.  Ill,  and  Skinn.  354. 
The  cause,  Bridgman  y.  Holt,  was  tried 
at  Bar,  before  the  three  puisne  Judges 
and  a  jury.) 
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being  eonsidered  as  taking  ^effect  from  7th  January,  1848,  from 
which  time  the  duties  of  the  said  offices  of  auditor  and  superintend- 
ing manager  had  been  performed  by  the  plaintiff ;  and  plaiutifi  did 
thereby  accept  the  said  offices  of  auditor  &c.  And  defendant  did 
by  the  same  indenture  covenant  with  plaintiff  that  he,  defendant, 
would,  so  long  as  plaintiff  should  hold  the  said  offices,  pay  to 
plaintiff  the  annual  salary  of  1,800Z.  by  equal  half  yearly  payments 
on  7th  July  and  7th  January:  and,  further,  that,  in  case  &e 
defendant  should  revoke  the  said  appointment  thereby  made 
without  adequate  and  just  cause,  then  and  in  such  case,  from  and 
after  such  revocation,  defendant  would,  during  the  remainder  of 
the  joint  lives  of  himself  and  plaintiff,  pay  to  plaintiff  a  clear  annual 
sum  of  l,000i.  by  equal  half-yearly  payments  on  the  said  half- 
yearly  days  therein  and  hereinbefore  mentioned,  the  first  of  such 
payments  to  be  made  on  such  of  the  said  half-yearly  days  as  shonU 
first  happen  after  such  revocation.  As  by  the  same  indenture  Ac 
will  more  fully  appear.  Averment  that,  although  from  the  time  of 
the  making  of  the  said  indenture  hitherto  plaintiff  hath  duly  per- 
formed and  fulfilled  all  things  therein  on  his  part  to  be  per- 
formed &c.,  €uid  hath,  to  wit  during  all  the  time  last  aforesaid, 
continued  to  hold  the  said  offices  of  auditor  and  superintending 
manager  to  which  he  was  so  thereby  appointed  &c. :  and  although, 
after  the  making  of  the  said  indenture,  and  before  the  conunence- 
ment  of  this  suit,  viz.  on  7th  July,  1850,  a  large  sum  of  money,  via. 
900i.,  for  the  period  of  time  between  7th  January,  1850,  and  7tb 
July,  1850,  during  which  the  plaintiff  held  the  said  offices  of  auditor 
and  superintending  manager,  became  and  was,  under  and  by  virtae 
of  the  said  covenant  in  that  behalf  in  the  *said  indenture  contained, 
due  from  and  payable  by  the  defendant  to  the  plaintiff:  yet  the 
defendant  hath  not  paid  the  sum  or  any  part  thereof. 

The  second  count  stated  that,  on  2nd  January,  1849,  the  inden- 
ture  in  the  first  count  mentioned  (profert)  was  made  &c.  as  in  that 
count  mentioned ;  and  that,  although,  from  the  time  of  the  making 
thereof  hitherto,  plaintiff  hath  always  duly  performed  and  fulfill^ 
all  things  &c.,  and  although  plaintiff  from  the  time  of  the  making 
thereof  continued  to  hold  the  said  offices  of  auditor  &c.  until  and 
upon  a  certain  day  which  elapsed  between  7th  January  and  7th  July, 
1850,  and  before  the  commencement  of  this  suit,  viz.  27th  May, 
1850,  on  which  day  defendant,  without  adequate  and  just  cause  in 
that  behalf,  revoked  the  said  appointment  of  plaintiff  so  made  by  the 
said  indenture  as  aforesaid :  and  although,  after  such  revocation  aod 
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before  the  commencement  of  this  suit,  viz.  on  7th  July,  1850,  the 
same  day  being  such  one  of  the  Raid  half-yearly  days  of  payment  as, 
according  to  the  tenor  and  effect,  trae  intent  and  meaning,  of  the 
said  indentare,  first  happened  after  sach  last  mentioned  revocation, 
a  laz;ge  sum  of  money,  viz.  5002.,  being  the  first  payment  of  the  said 
clear  annual  sum  of  1,0002.,  became  and  was  due  from  defendant  to 
plaintiff  under  and  by  virtue  of  the  said  covenant  in  that  behalf  &c., 
and  although  defendant  has,  from  the  time  of  the  said  revocation 
hitherto,  ceased  to  pay,  and  has  not  paid,  to  plaintiff  the  said  salary 
of  1,8002.  or  any  part  thereof,  and  although  defendant  has  not 
either  before  or  since  the  said  revocation,  or  at  any  time  hitherto, 
obtained,  nor  has  there  been,  any  determination  by  the  said 
Lieut.-Col.  John  Wildman,  or  any  other  referees  or  umpire,  that 
defendant  had,  or  that  there  was,  adequate  and  ^just  cause  of  or  for 
such  revocation  by  defendant  as  aforesaid,  and  although  a  reason- 
able time  for  the  obtaining  such  determination  elapsed  long  before 
the  said  7th  July,  1850,  yet  no  part  &c. :  breach,  non-payment  of 
the  sum  claimed  by  this  count. 

The  deed  was  set  forth  on  oyer.  The  plaintiff  thereby  accepted  the 
''  offices  of  auditor  and  superintending  manager,"  and  covenanted 
that  he  "  shall  not,  during  so  long  as  he  shall  hold  the  offices  to 
which  he  is  hereby  appointed,  without  the  previous  consent  of  the 
said  Earl  accept  any  other  office  or  employment  whatsoever,  other 
than  such  other  offices  as  he  now  holds  with  the  privity  and  consent 
of  the  said  Earl  under  the  Earl  Granville  and  his  family,  or  may 
hereafter  hold  under  the  person  or  persons  who  may  succeed  to  the 
estates  and  possessions  of  the  said  last  named  Earl,  not  exceeding 
in  extent  or  requiring  more  time  or  pains  for  the  performance  of 
them  than  the  offices  which  he  now  holds  with  such  privity  and 
consent  as  aforesaid  ;  and  shall  relinquish  and  give  up  his  practice 
as  a  barrister  so  far  as  such  practice  may  be  incompatible  with  or 
in  any  manner  interfere  with  the  efficient  and  perfect  discharge  of 
the  duties  of  the  offices  to  which  he  is  hereby  appointed ;  and  shall, 
if  so  required  by  the  said  Earl,"  "  totally  relinquish  and  give  up  his 
practice."  There  was  also  a  covenant  by  the  Earl,  that,  in  case  the 
said  W.  L.  L.  ''  shall  cease  to  perform  the  duties  of  the  offices  to 
which  he  is  hereby  appointed,  by  reason  of  his  becoming  incapable 
of  performing  such  duties  from  permanent  illness  or  infirmity,  or 
in  case  the  said  Earl  shall  revoke  the  appointment  hereby  made, 
without  adequate  and  just  cause,  the  adequacy  and  justice  of  such 
cause  to  be  determined  as  hereinafter  *mentioned,  or  in  case  the 
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said  W.  L.  L.  shall  resign  the  offices  to  which  he  is  hereby  appointed 
upon  adequate  and  just  cause,  the  adequacy  and  justice  of  snch 
cause  to  be  determined  as  hereinafter  mentioned,  then  and  in  any 
such  case,  from  and  after  such  becoming  incapable,  revocation  or 
resignation,  as  the  case  may  be,  the  said  Earl  shall,  during  the 
remainder  of  the  joint  lives  of  the  said  Earl  and  W.  L.  L.,  pay  to 
the  said  W.  L.  L.  and  his  assigns  a  clear  annual  sum  of  1,0001.  by 
equal  half-yearly  payments  on  the  half-yearly  days  hereinbefore 
mentioned  ;  the  first  of  such  payments  to  be  made  on  such  of  the 
half-yearly  days  as  shall  first  happen  after  such  becoming  incap- 
able, revocation  or  resignation.     That  the  adequacy  and  justice  of 
the  cause  of  any  revocation  by  the  said  Earl  of  the  appointment 
hereby  made  by  him,  and  the  justice  and  adequacy  of  the  cause  for 
the  resignation  of  the  said  W.  L.  L.  of  the  offices  to  which  he  is 
hereby  appointed,  shall  be  determined  by  John  Wildman,  of  Brook 
Street,  Grosvenor  Square,  Esquire,  a  Lieutenant-Colonel  in  her 
Majesty's  army,  if  living  and  able  and  willing  to  determine  the 
matter  in  question."    There  was  a  proviso  for  further  reference, 
and  umpirage,  in  case  of  necessity. 

The  defendant  pleaded,  to  the  first  count :  "  That,  heretofore, 
and  before  the  7th  day  of  July,  a.d.  1850,  viz.  on  the  27th  day  of 
May,  A.D.  1850,  he  the  defendant  revoked  the  said  appointment  of 
the  plaintiff  in  the  said  first  count  mentioned ;  and  he  the  plaintiff 
thereupon  and  thereby  then  ceased  to  hold,  and  hath  thence 
hitherto  ceased  to  hold,  the  said  offices  to  which  he  was  so  appointed 
as  in  the  said  first  count  mentioned :  Without  this,  that  the  plain- 
tiff held  the  said  offices  of  auditor  and  superintending  manager,  to 
which  he  was  so  ^appointed  as  aforesaid,  during  the  whole  period 
of  time  between  the  7th  day  of  January,  a.d.  1850,  and  the  said 
7th  day  of  July,  a.d.  1850,  in  manner  and  form  "  &c.  Conclusion 
to  the  country. 

To  the  second  count  the  defendant  demurred,  assigning  tor 
causes,  among  others :  For  that  the  plaintiff  ought  to  have  shown 
in  proof  and  support  of  his  title  to  the  annuity  of  1,0001.  that  he 
had  obtained,  or  that  there  had  been,  a  determination,  in  the  mode 
prescribed  by  the  indenture,  as  to  the  adequacy  and  justice  of  the 
cause  of  revocation,  and  that  it  had  been  thereby  determined  that 
the  revocation  was  without  adequate  and  just  cause :  and  for  that, 
although  it  is  alleged  in  the  2nd  count  that  defendant  hath  not 
obtained  any  determination  in  the  prescribed  mode  as  to  the 
adequacy  and  justice  of  the  cause  of  revocation,  it  does  not  appear 
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that  a  determination  has  not  been  obtained  by  the  plaintiff ;  and 
that  it  does  not  appear  that  plaintiff  was  ready  and  wiUing  to 
concur  with  defendant  in  obtaining  a  determination  in  the  prescribed 
mode ;  nor  does  it  appear  whether  or  not  Colonel  Wildman  is  living* 
and  able  and  willing  to  determine  the  matter,  or  how,  ander  the 
actual  circumstances,  the  same  might  and  ought  to  have  been  deter- 
mined :  and,  although  it  is  alleged  that  a  reasonable  time  for 
obtaining  such  determination  elapsed  long  before  7th  July,  1850,  it 
does  not  appear  whether  such  allegation  refers  to  the  plaintiff  or 
defendant  obtaining  such  determination.  The  plaintiff  joined  in 
demurrer. 

The  plaintiff  demurred  to  the  plea  to  the  first  count,  assigning 
for  causes,  among  others :  That  the  inducement  answers  only  a  part 
of  the  alleged  cause  of  action,  though  the  traverse  professes  to 
answer  the  whole ;  *that  the  traverse  is  taken  upon  matter  not 
alleged  nor  necessarily  implied  by  the  count ;  that  the  revocation 
does  not  appear  to  have  been  such  as  would  disentitle  the  plaintiff 
to  damages ;  &c.     Joinder. 

The  demurrers  were  now  argued  (1). 

Sir  F.  Thesiger,  for  the  plaintiff : 

First:  The  plea  to  the  first  count  is  insufficient.  The  count 
claims  the  entire  half-year's  salary  from  January  7th  to  July  7th. 
The  traverse  denies  that  the  plaintiff  held  his  offices  during  that 
entire  period :  but  this  is  no  answer,  at  any  rate  to  the  whole  of 
the  demand ;  for,  in  whatever  way  the  plaintiff's  holding  of  office 
was  determined  during  the  half-year,  he  was  entitled  to  an  appor- 
tionment of  salary,  under  stat.  4  &  5  Will.  IV.  c.  22,  s.  2  (2). 
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(1)  Before  Lord  Campbell,  Ch.  J., 
Wightman  and  Erie,  JJ.  Oromp- 
ton,  J.  took  no  part  in  the  decision, 
having  been  counsel  in  the  cause. 

(2)  Stat.  4  &  5  Will.  IV.  c.  22,  s.  2, 
enacts  :  That  all  rents  service  &c., 
*'and  all  rents  charge  and  other 
rents,  annmties,  pensions,  dividends, 
modtiaes,  compositions,  and  M  other 
payments  of  every  description,  in  the 
United  Kingdom  of  Gh^at  Britain  and 
Ireland,  made  payable  or  coming  due 
at  fixed  periods  under  any  instrument 
that  shall  be  executed  after  the  passing 
of  this  Act  ;**  **  shall  be  apportioned 
BO  and  in  such  manner  that  on  the 
death  of  any  person  interested  in  any 
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such  rents  "  &c.  **  or  other  payments 
as  aforesaid,  or  in  the  estate,  fund, 
office,  or  benefice  from  or  in  respect  of 
which  the  same  shall  be  issuing  or 
derived,  or  on  the  determination  by 
any  other  means  whatsoever  of  the 
interest  of  any  such  person,  he  or  she, 
and  his  or  her  executors,  adminis- 
tratora,  or  assigns,  shall  be  entitled  to 
a  proportion  of  such  rents,"  &c.  **  and 
other  payments  according  to  the  time 
which  shall  have  elapsed  from  the 
commencement  or  last  period  of  pay- 
ment thereof  respectively  (as  the  case 
may  be)  including  the  day  of  the  death 
of  such  person,  or  of  the  determination 
of  his  or  her  interest; "    "  and  that 
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(Lord  ^Campbell,  Ch.  J. :  Would  the  langaage  of  that  clause  be 
applicable  in  the  case  of  a  servant  discharged  for  good  canse?) 

Apparently  it  woald,  in  a  case  within  the  terms  of  the  Act.  Bat, 
without  resorting  to  the  statute,  the  plaintiff  here  must  recover 
his  whole  demand,  because  the  defendant  states  that  he  revoked 
the  appointment  during  the  half-year,  but  does  not  allege  that  he 
did  so  for  just  and  adequate  cause. 

Secondly,  the  second  count  is  good.  An  agreement  that  all 
disputes  shall  be  referred  to  arbitration  cannot  oust  the  jurisdic- 
tion of  a  court  of  law  or  equity  (l).  This  was  said  by  Lord  Kenyon, 
in  Thompson  v»  Charnock{2),  to  have  been  "decided  again  and 
again."  Kill  v.  HoUister  (3),  there  cited,  exemplifies  the  rale. 
Bbst,  Ch.  J.  acted  upon  that  decision  in  Goldstone  v.  Osbom  (4). 
The  rule  is  the  same  whether  the  arbitration  clause  applies  to  the 
whole  or  part  only  of  the  deed. 

(Lord  Campbell,  Ch.  J. :  If  a  perfect  cause  of  action  has 
accrued,  the  Courts  cannot  be  ousted  of  jurisdiction  to  enforce  it; 
but  the  parties  might  perhaps  agree  that  the  existence  of  a  caose 
of  dismissal  should  be  ascertained  by  reference.) 

Nothing  on  this  record  shows  that  a  cause  of  action  has  not 
attached.  If  the  jurisdiction  could  be  ousted  here,  the  plaiatiS 
might  be  without  remedy;  for  a  court  of  equity  will  not  order 
specific  performance  of  an  agreement  to  *refer :  Gourlay  v.  The 
Duke  of  Somerset  (5),  per  Sir  W.  Grant,  M.  B.  But,  assuming 
that  the  agreement  for  reference  was  binding,  the  question  is, 
whose  duty  it  was  to  take  the  steps  for  ascertaining  the  sufficiency 

parts  specifically  as  aforesaid,  but  the 
entire  rents  of  which  such  portions 


every  such  person,  his  or  her  execu- 
tors," &c.,  **  shall  have  such  and  the 
same  remedies  at  law  and  in  equity 
for  recovering  such  apportioned  parts 
of  the  said  rents,"  &c.,  "and  other 
payments,  when  the  entire  portion  of 
which  such  apportioned  parts  shall 
form  part  shall  become  due  and  pay- 
able, and  not  before,  as  he,  she  or  they 
would  have  had  for  recovering  and 
obtaining  such  entire  rents,*'  &c., 
**and  other  payments  if  entitled 
thereto,  but  so  that  persons  liable  to 
pay  rents  reserved  by  any  lease  or 
demise,  and  the  lands,  tenements,  and 
hereditaments  comprised  therein,  shall 
not  be  resorted  to  for  such  apportioned 


shall  form  a  part  shall  be  received  and 
recovered  by  the  person  or  persona 
who  if  this  Act  had  not  passed  would 
have  been  entitled  to  such  entire 
rents  ;  and  such  portions  shall  be 
recoverable  from  such  person  or  per- 
sons by  the  parties  entitled  to  the 
same  under  this  Act  in  any  action  or 
suit  at  law  or  in  equity." 

(1)  See  now  Arbitration  Act,  1889 
(52  A  53  Vict.  c.  49),  s.  4,— A  C. 

(2)  8  T.  E.  139. 

(3)  1  Wils.  129. 

(4)  2  Car.  &  P.  550. 

(5)  13  E.  E.  234  (19  Ve8.429.  -^SJ). 
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or  insufficiency  of  the  supposed  cause  of  revocation  ?  According 
to  the  deed  as  set  out  on  oyevy  it  lay  upon  the  defendant,  if  he  took 
the  step  of  revoking  the  plaintiff's  appointment,  to  show  that  he 
had  done  so  on  proper  grounds. 


(Lord  Campbell,  Gh.  J. 
power  of  revoking. 


You  say  that  he  had  only  a  conditional 


Lowndes 

r. 
Eabl  of 

STAMfirORO. 


WiGHTMAN,  J. :  That,  if  the  plaintiff  resigned,  he  was  to  take  the 
steps  for  establishing  that  he  had  done  so  on  proper  grounds ;  and, 
if  the  defendant  dismissed,  he  was  to  proceed  in  the  like  manner  : 
that  whoever  did  the  act  determining  the  relation  was  to  take  the 
initiative  in  a  proceeding  to  arbitration.) 

That  is  the  efliect  of  the  covenant.  The  employment  was  intended 
to  be  permanent ;  he  who  put  an  end  to  it  was,  primd  facie^  a 
wrong  doer.  There  is,  virtually,  an  appointment  during  good 
behaviour :  in  the  absence  of  any  arbitration  clause.  Lord  Stamford, 
if  he  dismissed  the  plaintiff,  would  have  been  bound  to  show  a 
cause  of  dismissal ;  and  it  makes  no  difference  that  the  parties 
here  have  provided  a  mode  of  ascertaining  such  cause.  The 
defendant  does  not  plead  that  there  was  such  cause,  but  demurs ; 
thereby  assuming  that  the  plaintiff  is  to  lie  under  the  onus  of 
negativing  every  ground  of  dismissal  that  could  have  arisen.  But 
the  grounds,  if  any,  were  in  the  defendant's  knowledge  ;  and  it  is 
reasonable  that  he  should  be  required  to  show  them. 

J,  A.  RtisseU,  contra : 

As  to  the  plea.  The  plaintiff,  *in  his  first  count,  sues  as  having 
held  the  office  during  the  entire  half-year :  if  that  is  a  material 
fact,  the  traverse  of  it  is  good.  If  the  count  had  been  upon  a 
quantum  meruit  for  the  time  during  which  he  actually  served,  as  in 
Osborne  v.  Rogers  (i),  the  traverse  would,  according  to  that  case, 
have  been  bad :  but  the  plaintiff  relies  upon  a  covenant  to  pay  an 
annual  salary  on  certain  days :  and,  if  the  service  was  determined 
before  one  of  the  days  arrived,  he  cannot  have  the  salary  appor- 
tioned, unless  under  stat.  4  &  5  Will.  IV.  c.  22.  Countess  of 
Plymouth  v.  ThrogmoHon  (2)  shows  that,  at  common  law,  it  could 
not  be  done. 


[  •484  ] 


(1)  1  Saund.  267. 


(2)  1  Salk.  60. 
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Sir  F.  Thesiger  admitted  that  there  could  be  no  apportionment 
here  but  under  the  statute. 

Lord  Campbell,  Gh.  J. :    The  preamble  of  the  statute,  seci  1, 
if  we  may  take  the  law  from  it,  decides  that.) 

Then,  the  statute  clearly  does  not  apply  to  this  claim.  It  stands 
upon  the  same  footing  as  a  demand  for  wages,  which  no  one  has 
ever  claimed  to  apportion  instead  of  suing  on  a  qiuintum  meruiL 
The  words  "and  all  other  payments,"  following  the  words  ''rents 
charge  and  other  rents,  annuities,"  &c.,  must  refer  to  payments 
ejusdem  generis. 

(LoBD  Campbell,  Ch.  J. :  Such  payments,  you  would  say,  as  will 
still  be  made  to  some  one,  though  the  payment  to  a  particular 
individual  has  ceased.) 

"Determination  of  the  interest  of  any  such  person"  cannot 
apply  to  interest  in  the  receipt  of  a  salary. 

(Lord  Campbell,  Ch.  J. :  Is  there  any  applicable  case  on  the 
statute  ?) 

None  has  been  found. 

The  second  count  is  bad.  No  perfect  cause  of  action  upon  this 
agreement  could  exist  till  the  adequacy  or  inadequcu^y  of  the  cause 
of  dismissal  had  been  ascertained.  *The  words  "  in  case  the  said 
Earl  shall  revoke "  &c.  "  without  adequate  and  just  cause "  are 
qualified  by  those  which  follow ;  "  the  adequacy  and  justice  of  such 
cause  to  be  determined  as  hereinafter  mentioned."  The  qualifying 
words  are  an  inseparable  context.  No  cause  could  be  adequate  or 
inadequate  except  as  might  be  determined  by  arbitration.  The 
cases  extant  do  not  assist  much  towards  deciding  this ;  but  ThumeU 
V.  Balbimie  (i)  bears  some  analogy  to  it,  and  is  in  the  defendant's 
favour.  In  Worsley  v.  Wood  (2)  an  Insurance  Company  undertook 
to  indemnify  the  assured  "  according  to  the  tenor  of  the  printed 
proposals  delivered  with  the  policy."  By  one  of  the  proposals  it 
was  required  that  the  person  claiming  indemnity  should  procure 
a  certificate  under  the  hands  of  certain  persons  as  to  his  character 
and  the  bona  fides  of  his  claim.  The  Court  held  that  the  words 
'^  according "  &c.  introduced  an  essential  qualification  of  the  eon- 
tract  to  indemnify,  and  that  the  assured  was  not  in  a  situation  to 
(1)  2  M.  &  W.  786.  (2)  3  B.  B.  323  (6  T.  R  710). 
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demand  the  indemnity  until  he  procored  the  certificate,  though,  as  Lowndes 

he  alleged,  the  parties  who  should  have  signed  it  wrongfully  refused  e^^^l  op 

to  do  so.      The  determination  of  Col.  Wildman  is  a  condition  stampobd. 
precedent  here,  as  the  certificate  was  in  that  case. 

(Lord  Campbell,  Ch.  J. :  When  was  the  adequacy  of  the  cause  to 
be  ascertained  here  ?) 

The  ascertaining  of  it  is  a  condition  precedent  to  the  recovery  of 
compensation. 

(Lord  Campbell,  Ch.  J. :  May  there  be  a  dismissal  before  the 
sufficiency  of  the  cause  is  ascertained  ?  Is  the  dismissing  party  to 
punish  first  and  hear  afterwards  ?) 

The  plaintiff's  liberty  to  resign  is  upon  the  same  terms. 

(WiOHTMAN,  J. :  The  *power  to  revoke,  as  the  words  of  the  inden-      [  '^se  ] 
tore  imply,  is  upon  **  adequate  and  just  cause,  the  adequacy  and 
justice  of  such  cause  to  be  determined  as  hereinafter  mentioned.") 

Suppose  judgment  were  given  for  the  plaintiff  in  this  case :  it  might 
turn  out  on  subsequent  inquiry  that  there  was  just  cause  for  dis- 
missal; yet,  if  the  plaintiff's  argument  prevail,  a  right  to  the 
half-yearly  retiring  allowance  will  have  accrued  to  him  in  the 
meantime. 

(Eble,  J. :  The  covenant  seems  to  be  that  the  right  shall  vest  if 
the  one  party  dismisses  without  Col.  Wildman's  approval,  or  if  the 
other  resigns  without  Col.  Wildman's  approval;  that  the  party 
claiming  to  determine  the  agreement  must  show  a  decision  by 
Col.  Wildman.) 

The  retiring  salary  is  to  be  payable  "from  and  after  such"  "revoca- 
tion or  resignation  ;  "  that  is  revocation  or  resignation  without  such 
cause  as  Col.  Wildman  should  pronounce  adequate.  If,  indeed,  the 
words  had  been,  that  the  retiring  salary  should  be  payable  from  and 
after  revocation  or  resignation,  provided  that,  unless  the  adequacy 
or  inadequacy  of  the  cause  were  determined  as  before  mentioned, 
the  benefit  should  not  accrue,  it  would  have  been  necessary  to  plead 
such  a  proviso  as  qualifying  the  covenant  for  payment :  Clayton  v. 
Kynaston  (i) ;  in  which  case  Holt,  Ch.  J.  says,  "  that  where  the 

(1)  2  Salk.  573. 
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proviso  goes  by  way  of  defeasance,  it  must  be  pleaded  by  him  that 
takes  advantage  of  it ;  '*  bat,  as  he  lays  down  immediately  after- 
wards, where  it  ''  alters  the  sense  of  the  covenant,  by  explaming 
and  tying  up  the  "  thing  stipulated  for  ''  to  a  particular  time,  which 
would  not  have  been  understood  on  the  general  covenant,  by  which 
means  it  becomes  a  part  of  the  covenant,"  the  party  relying  on  the 
covenant  *"must  plead  accordingly."  The  latter  part  of  the  dictum 
applies  to  this  case.  The  plaintiff  is  not,  as  was  suggested  on  the 
other  side,  put  under  the  difficulty  of  proving  a  negative :  he  might 
have  alleged,  and  shown,  affirmatively,  a  finding  by  Col.  Wildman 
that  the  dismissal  was  without  just  cause. 

Sir  F.  Thesiger,  in  reply : 

As  to  the  first  point,  the  consequence  of  the  argument  for  the 
defendant  is  that,  even  if  the  plaintiff  had  died,  the  case  would  have 
been  beyond  the  reach  of  the  Act.  But  the  words  of  sect.  2  are 
quite  general :  "  all  rents  charge  "  &c.  "  and  all  other  payments  of 
every  description."  This  cannot  mean  merely  payments  ejtudem 
generis, 

(Erle,  J. :  The  enumeration  seems  limited  at  any  rate  to  pay- 
ments ''  derived  "  from  an  "  estate,  fund,  office,  or  benefice."  The 
question  may  be  whether  the  employment  of  auditor  or  manager, 
though  called  an  office  in  the  indenture,  is  such  an  office  as  the  Act 
contemplates. 

Lord'Campbbll,  Ch.  J. :  Suppose  a  person  holding  an  employ- 
ment of  this  kind  served  three  months  and  then  absconded  ?) 

It  is  not  necessary  to  contend  that  there  might  not  be  such  miscon- 
duct as  would  disentitle  to  the  salary  :  but  that  is  not  the  present 
case.  As  to  the  second  point,  the  question,  what  is  a  condition 
precedent,  depends  on  the  terms  of  each  particular  instrument. 
Here  the  plaintiff,  on  the  one  hand,  was  stipulating  to  give  up  his 
profession  :  the  defendant,  on  the  other,  was  entering  into  a  contract 
which  made  it  important  that  he  should  not  be  at  the  mercy  of  the 
plaintiff  if  he  were  disposed  suddenly  to  depart  from  his  engage- 
ment. Both  evidently  intend  to  use  such  language  as  will  afford 
the  most  direct  safeguard.  Hardship  may  arise  equally  ♦on  either 
side  from  a  close  observance  of  the  terms.  Thumell  v.  Balbimie  0) 
does  not  resemble  this  case.     There  the  agreement  was  to  purchase 

(1)  2M.  &W.  786, 
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at  a  valuation  to  be  made  by  valuers  on  eacb  aide  :  the  defendant 
and  his  valuer  would  not  proceed  ;  and  the  plaintiff  had  the  goods 
valued,  and  sued  for  the  price.  The  count,  showing  these  facts,  was 
held  insufficient ;  but  there  there  could  have  been  no  contract  to 
take  and  pay  for  the  goods  without  such  a  valuation  as  had  been 
agreed  upon :  and  the  judgment  turned  in  a  great  measure  upon 
the  want  of  explicit  allegations  in  the  count.  Worsley  v.  Wood  (l)  is 
not  applicable. 

(Lord  Campbell,  Gh.  J. :  It  is  a  totally  different  case.) 

There  the  covenantee  had  stipulated  for  certain  things  to  be  done 
on  his  part,  which  were  not  done  :  here  the  covenantor  has  done  an 
act  alleged  to  be  contrary  to  his  covenant,  which  it  lies  on  him  to 
justify. 

Cur,  adv.  wit. 


LOWKDBS 
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stamford. 


Lord  Campbell,  Gh.  J.,  in  the  same  Term  (May  6th)  delivered  the 
judgment  of  the  Coubt  : 

We  think  that  on  the  demurrer  to  the  plea  to  the  first  count  there 
ought  to  be  judgment  for  the  defendant. 

The  plea,  averring  that  the  defendant  had  revoked  the  appoint- 
ment of  the  plaintiff  before  the  7th  day  of  July,  1850,  when  the 
half-year's  salary  sued  for  is  alleged  to  have  become  due,  concludes 
with  a  special  traverse  of  the  allegation  that  the  plaintiff  held  the 
office  of  auditor  during  the  whole  half-year  down  to  the  said  7th  day 
of  July. 

The  plaintiff's  counsel,  admitting  that  he  can  only  *seek  to 
recover  a  portion  of  this  half-year's  salary,  and  that  at  common 
law  it  could  not  be  apportioned,  rests  this  claim  entirely  on 
Stat.  4  &  5  Will.  lY.  c.  22,  s.  2.  The  language  here  employed  by 
the  Legislature  is  very  general ;  but  we  do  not  think  that  it  was 
meant  to  apply  to  a  payment  like  this,  under  a  contract  between 
employer  and  employed,  for  services  performed,  where  the  payment 
entirely  ceases  upon  the  determination  of  the  claimant's  right  to 
receive  it.  The  statute  makes  the  enumeration  of  **  the  estate,  fund, 
office,  or  benefice  from  or  in  respect  of  which"  the  rents  or  other 
payments  "  shall  be  issuing  or  derived  ;  "  and  the  deed  contains  the 
expression  of  "  offices  of  auditor  and  superintending  manager  "  to 
which  the  plaintiff  was  appointed :  but,  looking  to  the  context,  it 

(1)  3  B.  B.  323  (6  T.  B.  710). 
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appears  to  as  that  these  are  not  offices  within  the  meaning  of  the 
enactment,  not  being  of  a  public  nature,  and  no  rente  norp&ymentB 
issuing  or  being  derived  from  or  in  respect  of  them.    The  dismisBal 
from  an  employment  created  by  contract  can  hardly  be  called  the 
determination  of  the  interest  of  the  person  employed.    The  time 
fixed  by  the  statute,  when  the  apportionment  is  made  recoverable, 
is  "  when  the  entire  portion  of  which  such  apportioned  parts  ehall 
form  part  shall  become  due  and  payable."    This  contemplates  a 
case  where  the  party  who  has  to  pay  will  have  to  pay  for  the  whole 
period  to  some  one,  and  not  a  case  where  the  payment  entirely 
ceases  with   the  determination  of    the    interest    of    the  person 
receiving  the  apportionment,  and  where  the  entire  portion  of  which 
this  forms  a  part  never  does  become  due  or   payable.    We  are 
therefore  of  opinion  that   the  half-yearly  payment  in  question 
remains  unapportionable,  as  at  common  law. 

On  the  demurrer  to  the  second  count  of  the  declaration  our  judg- 
ment will  be  for  the  plaintiff.  The  allegations  in  this  count  appear 
to  us  sufficient  to  show  that,  after  the  revocation,  he  was  entitled  to 
the  sum  of  1,000Z.  a  year,  payable  half-yearly.  We  think  that  the 
deed  makes  no  attempt  to  oust  Courts  of  their  jurisdiction;  and 
that  the  numerous  cases  cited  on  this  subject  are  wholly  inapplicable. 
We  have  to  peruse  the  cleed  executed  by  these  parties,  and  to  see 
what  was  the  real  contract  between  them.  If  the  defendant  had 
power  to  dismiss  the  plaintiff  upon  the  statement  that  he  had 
adequate  and  just  cause,  throwing  upon  the  plaintiff,  after  the 
dismissal,  the  burden  of  appealing  to  Colonel  Wildman,  the  second 
count  of  the  declaration  would  be  bad:  but  we  think  that  the 
defendant  had  no  power  of  dismissal  without  giving  a  right  to  the 
allowance  of  1,000Z.  a  year,  till  he  had  previously  ascertained  bj 
the  judgment  of  Colonel  Wildman  or  of  the  two  referees,  one 
named  by  each  party,  or  of  one  referee  named  by  himself,  that  he 
had  adequate  and  just  cause  to  revoke  the  appointment.  The 
obtaining  of  this  judgment  was  a  condition  precedent  to  the  reserved 
power  of  revocation ;  and  the  payment  of  1,000L  a  year  was  to 
become  due  if  there  was  a  revocation  without  adequate  and  just 
cause,  so  previously  ascertained.  It  appears  by  the  deed  that  the 
plaintiff  was  a  practising  barrister  who,  in  consideration  of  this 
lucrative  appointment,  covenanted  to  give  up  practice  as  far  as  was 
inconsistent  with  the  duties  he  undertook  as  auditor,  and  to  give  np 
practice  altogether  at  the  request  of  the  defendant.  It  was  of  great 
importance  to  him  that  he  should  not  be  capriciously 
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from  his  auditorship.  Again,  the  defendant  placed  the  plaintiff  in 
a  situation  of  great  *confidence ;  and  very  inconvenient  consequences 
might  follow  to  the  defendant  if  the  plaintiff,  from  caprice,  or  from 
i^ishing  to  enter  into  some  still  more  profitable  employment,  should, 
-without  adequate  and  just  cause,  resign  the  auditorship.  Both 
parties  had  entire  confidence  in  Colonel  Wildman  ;  and  the  agree- 
ment between  them  was  that,  till  his  judgment  had  been  obtained 
that  there  was  adequate  and  just  cause  for  removal  or  resignation, 
the  one  party  should  not  be  at  liberty  to  remove  nor  the  other  to 
resign ;  the  defendant  covenanting  that,  if  he  removed  without  such 
judgment,  he  should  pay  the  plaintiff  l,000i.  a  year  during  their 
joint  lives.  If  such  was  the  agreement,  the  demurrer  to  the  second 
count  cannot  hold ;  for  the  plaintiff  was  not  bound  to  show  that  he 
had  obtained,  or  that  there  was,  any  determination  in  the  mode 
prescribed  as  to  the  adequacy  or  justice  of  the  revocation,  or  that  it 
had  been  determined  that  the  revocation  was  without  adequate  or 
just  cause ;  nor  was  it  necessary  to  aver  that  a  reasonable  time  had 
elapsed  for  the  defendant  or  for  the  plaintiff  to  have  obtained  such 
determination,  or  to  allege  any  excuse  for  the  plaintiff  not  having 
obtained  it.  The  revocation  having  taken  place  without  the  previous 
determination,  in  the  prescribed  form,  of  the  existence  of  adequate 
and  just  cause,  the  annuity  of  1,000/.  became  payable,  and  the 
arrear  claimed  is  recoverable. 

The  decision  of  the  Court  of  Exchequer  in  Thuitiell  v.  Balbirnie  (i) 
was  on  a  contract  of  a  totally  different  nature,  the  defendant  having 
agreed  to  purchase  goods  from  the  plaintiff,  the  price  of  which  was 
to  be  fixed  by  two  individuals  named ;  and  it  was  very  properly 
held  *that  the  defendant  could  not  be  liable  for  the  price  of  the 
goods  until  they  had  been  valued  by  both  valuers,  pursuant  to  the 
agreement ;  at  least  without  an  averment  that  the  defendant  pre- 
vented the  valuation.  Worsley  v.  Wood  (2)  proves  that,  if  there  be 
a  condition  precedent,  to  be  performed  by  the  plaintiff  before  he 
has  a  right  of  action,  his  declaration  must  aver  the  performance  of 
the  condition.  Very  sound  doctrine  is  likewise  to  be  found  in 
Clayton  v.  Kynaston  (8)  respecting  a  proviso  which  goes  by  way  of 
defeasance  of  a  covenant ;  but  it  has  no  tendency  to  show  that, 
upon  the  construction  of  this  deed,  if  the  defendant  revoked  the 
appointment  without  adequate  and  just  cause  previously  determined 
in  the  manner  prescribed,  he  would  not  be  liable  for  the  payment 
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Bought    to  be  recovered.    On  the  second  count,    therefore,  oar 
judgment  is  for  the  plaintiff. 

Judgment  for  defendant  on  the  demurrer  to  the  plea 
to  the  Ist  count.  For  plaintiff  on  the  demwrrer 
to  the  %nd  count  (l). 


1862. 
Mayl. 

[447] 


EEG.  V.  The  INHABITANTS  op  HUSTHWAITE. 

(18  a  B.  447—457 ;  8.  C.  21  Ti.  J.  M.  C.  189 ;  16  Jur.  1068.) 

A  separate  and  distinct  dwelling-hoase  and  land  in  the  parish  of  H.  "v^re 
let  to  William  A.  and  Thomas  A.,  as  joint  tenants,  the  rent  and  Talue  of 
the  land,  taken  separately ,  heing  sufficient  to  confer  a  settlement  on  hoth. 
The  farm  was  occupied  by  William,  Thomas  residing  on  another  farm  at  a 
distance.  Thomas  paid  the  whole  rent  of  the  farm.  The  overseers  of  H. 
had  always  demanded  and  received  payment  of  the  rates  in  respect  of  the 
house  and  farm  in  question  from  Thomas :  and,  in  the  rate  books  of  H., 
"  Atkinson,  Mr.*'  appeared  as  the  name  of  the  occupier  of  the  farm  in  two 
rates,  and  **  Atkinson,  Thomas"  in  a  third  : 

Held,  that  the  Sessions  were  justified  in  finding,  first,  that  there  was  a 
sufficient  occupation  and  payment  of  rent  by  William,  and  a  sufficient 
assessment  of  him  and  payment  of  the  rates  by  him,  to  give  him  a  settie- 
ment  in  H.  under  the  Poor  Belief  (Settlement)  Act,  1831  (1  Will.  IV.  c  18), 
and  the  Poor  Law  Amendment  Act,  1834  (4  &  d  WiU.  IV.  a  76) ;  and, 
secondly,  that  he  had  been  sufficiently  charged  with,  and  paid  his  share  of. 
the  public  taxes  of  H.  to  gain  a  settlement  under  the  Poor  Belief  Act,  1691 
(3&4W.  &M.  c.  11). 

On  appeal  against  an  order  of  two  justices,  dated  18th  June, 
1850,  for  the  removal  of  Ursula  Atkinson,  wife  of  William  Atkinson, 
who  had  absconded  to  America,  and  her  five  children,  from  the 
parish  of  Knayton  with  Brawith  to  the  parish  of  Husthwaite,  both 
in  Yorkshire,  the  Sessions  confirmed  the  order,  subject  to  the 
opinion  of  the  Court  upon  the  following  case. 

The  settlement  stated  in  the  grounds  of  removal  was  that  the 
pauper's  husband,  William  Atkinson,  had,  at  Lady  Day,  1844, 
rented  a  house  and  farm  in  the  appellant  parish,  at  the  rent  of 


(1)  A  writ  of  error  was  afterwards 
brought  by  the  defendant  in  the 
Exchequer  Chamber,  t  Upon  the 
argument,  that  Court  intimated  a 
strong  opinion  that  the  first  count  was 
not  maintainable ;  but  they  suggested 
that  the  question,  whether  the  defen- 
dant had  adequate  and  just  caiise  for 
dismissing  the  plaintiff,  must  even- 
tually, in  soqie  form,  be  made  the 
subject  of  a  reference,  and  that  it  had 


better  be  referred  at  once,  without 
carrying  the  proceedings  in  the  action 
any  farther.  Accordingly,  that  ques- 
tion was  referred  to  the  Becorder  of 
London  (the  Bight  Hon.  J.  A.  S. 
Wortley) :  it  being  arranged  that  the 
arrears  and  future  payments  of  the 
annuity  should  depend  upon  the  event 
of  his  decision.  The  Heoorder  after- 
wards made  an  award  in  the  plaintifTe 
favour. 


t  See  16  Jur.  973. 
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70Z.  a  year,  for  one  whole  year  ending  Lady  Day,  1846,  and  paid 
the  year's  rent  for  the  same ;  and  that  he  was  also  assessed  to  the 
poor  rate  of  the  township  of  Husthwaite,  and  paid  the  same  in  respect 
of  the  said  dwelling-house  and  farm  for  one  year  during  which  he 
so  occupied  the  same;  and  that,  during  the  whole  period  of  his 
occupation,  he  resided  and  slept  in  the  township  of  Husthwaite. 

There  were  three  grounds  of  appeal,  traversing  the  renting, 
occupation  and  payment  of  rates  as  stated  in  the  grounds  of 
removal.    They  were  as  follows  : 

1.  That  the  said  William  Atkinson  did  not  acquire  a  settlement 
in  the  said  township  of  Husthwaite,  nor  take  and  hire  at  Candlemas, 
in  the  year  1844,  of  Mr.  John  Buckle,  from  year  to  year,  commencing 
on  the  6th  April,  1844,  at  the  rent  or  sum  of  70Z.  a  year,  a  tenement 
consisting  of  a  separate  and  distinct  dwelling-house,  farm-house  or 
building,  and  25  acres  and  upwards  of  land,  situate  in  the  said 
township  of  Husthwaite,  as  in  the  grounds  of  removal  which 
accompanied  the  said  order  is  alleged. 

2.  That  the  said  William  Atkinson  did  not  hold  and  occupy  the 
said  dwelling-house  and  land  under  the  said  alleged  hiring,  in  the 
said  township,  from  the  6th  April,  1844,  until  the  6th  April,  1845  ; 
nor  did  he  pay  the  said  yearly  rent  for  the  said  term  of  one  year, 
as  in  the  grounds  of  removal  is  alleged. 

8.  That  the  said  William  Akinson  was  not  assessed  to  the  poor 
rates  of  the  said  township  of  Husthwaite,  nor  did  he  pay  the  same 
rates  in  respect  of  the  said  dwelling-house  and  land  for  one  year 
during  which  it  is  alleged  he  so  occupied  the  same,  in  manner  and 
form  as  in  the  said  grounds  of  removal  is  alleged. 

It  was  admitted  by  the  attorneys  for  the  respective  parishes  : 

That,  at  or  about  the  time  in  that  behalf  mentioned  in  the 
respondents'  statement,  the  pauper's  husband,  William  Atkinson, 
and  his  father,  Thomas  Atkinson,  entered  into  an  agreement  with 
John  Buckle,  therein  mentioned,  the  legal  effect  whereof  was  to  give 
the  said  William  Atkinson  and  Thomas  Atkinson  a  joint  tenancy 
from  year  to  year  in  the  tenement  and  at  the  rent  in  the  respondents' 
statement  respectively  mentioned,  commencing  on  6th  April,  1844. 

That  the  whole  of  the  rent  and  the  whole  of  the  poor  rates  in 
respect  of  the  said  tenement,  for  the  year  ending  6th  April,  1845, 
were  paid  by  Thomas  Atkinson. 

At  the  trial  of  the  appeal,  after  the  above  admissions  had  been 
put  in,  it  was  proved  that  the  house  and  farm  were  in  fact  hired 
and  rented  by  the  pauper's  husband   and  his  father,  Thomas 
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rbo.        Atkinson,  as  joint  tenants.    That  the  pauper's  husband  entered 
iNiMBT-      01^  the  farm  at  Lady  Day,  1844,  and  from  that  time  resided  there 
^^HuB-^*^     and  managed  the  farm  until  Lady  Day,  1845,  the  farming  stock 
THWAiTK.     belonging  to  him ;  the  father,  Thomas  Atkinson,  continuing,  during 
the  whole  of  the  time  aforesaid,  to  reside  upon  another  farm,  in 
the  township  of  Balk,  about  five  miles  from  the  appellant  township, 
and  never  sleeping  at  the  farm  in  the  appellant  township  bat  for 
two  nights  during  the  tenancy ;  but  that  the  whole  of  the  rent  of 
the  said  tenement  in  the  appellant  township  was  band  fide  paid  by 
the  father,  Thomas  Atkinson,  and  that  such  tenement  consisted  of 
a  separate  and  distinct  dwelling-house  and  land  ;  and  that  the  land 
of  itself,  independently  of  the  said  dwelling-house,  was  of  safficient 
value,  and  the  rent  paid  in  respect  thereof  was  of  sufficient  amoont, 
to  confer  a  settlement  on  both  the  said  William  Atkinson  and  the 
said  Thomas  Atkinson. 

In  the  rate  books  of  the  appellant  township  for  the  years  1844  and 
1845,  which  were  produced  by  the  overseers,  the  house  and  farm  in 
question  were  described  as  **  buildings  and  lands,"  and  "Atkinson, 
Mr."  appeared  in  the  column  headed  "name  of  occupier,"  as 
the  person  rated  in  two  rates,  made  on  18th  April  and  17th  Jnlj, 
1844.  In  a  third  rate,  made  on  8th  January,  1845,  "  Atkinson, 
Thomas,"  appeared  under  the  column  headed  "  name  of  occupier." 
[  460  ]  It  was  admitted  that  the  overseers  of  the  appellant  parish  had 

always  demanded  and  received  payment  of  the  rates  in  question 
from  Thomas  Atkinson,  the  father. 

The  appellants  objected  that  there  was  no  sufficient  proof  of 
renting  a  tenement,  so  as  to  confer  a  settlement  on  the  pauper's 
husband  within  the  meaning  of  stats.  1  Will.  IV.  c.  18,  s.  1,  and 
4  &  5  Will.  IV.  c.  76,  s.  66,  on  the  following  grounds. 

First :  That,  no  rent  having  been  actually  paid  by  the  hands  of 
the  pauper's  husband,  the  Sessions  could  not  infer  that  there  was  a 
sufficient  payment  of  rent  by  him  to  satisfy  that  portion  of  the 
above  statutes  which  requires  the  rent  to  be  actually  paid  by  the 
person  hiring  the  tenement. 

Second :  That,  as  the  statute  requires  the  tenement  to  be  either 
a  separate  and  distinct  dwelling-house  or  building,  or  land,  or  both, 
a  joint  tenancy  of  the  house  and  farm  in  question  did  not  confer  a 
settlement  on  William  Atkmson. 

Third :  That,  if  there  was  a  sufficient  payment  of  rent  by 
William  Atkinson,  there  was  no  compliance  with  the  requisites  of 
stat.  4  &  5  Will.  IV.  c.  76,  s.  66,  the  pauper's  husband  not  having 
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been  assessed  to,  or  having  paid,  the  rates  within  the  meaning  of        hbo. 
that  section.  Inhabi- 

Fourth :  That,  in  case  there  was  no  sufficient  proof  of  a  settle-      '^^g.^' 
ment  by  renting  a  tenement  on  the  grounds  above  stated,  there     thwaitb. 
was  no  sufficient  proof  of  the  settlement  by  the  payment  of  rates 
under  stat.  8  &  4  W.  &  M.  c.  11,  s.  6. 

The  Sessions  overruled  the  above  objections,  and  found,  upon 
the  evidence  as  above  stated : 

First :  That  there  was  a  sufficient  payment  of  rent  by  *the  son      [  *45i  ] 
(the  husband  of  the  pauper)  to  confer  a  settlement  upon  him. 

Second :  That  a  joint  tenancy  of  the  land  in  question  conferred 
a  settlement  on  the  said  William  Atkinson. 

Third :  That  the  payment  of  rates  by  Thomas  Atkinson,  the 
father,  was,  in  point  of  law,  a  payment  of  rates  by  the  son,  so  as  to 
confer  a  settlement  upon  him. 

Fourth:  That  the  assessment  and  payment  of  rates  above  set 
forth  was  such  an  assessment  and  payment  of  rates  by  the  said 
pauper's  husband  as  (coupled  with  the  renting  of  the  tenement 
above  mentioned)  did  confer  a  settlement  upon  him  under  stats. 
1  WiU.  IV.  c.  18,  s.  1,  and  4  &  5  Will.  IV.  c.  76,  s.  66. 

Fifth :  That,  in  case  the  said  assessment  and  payment  of  rates 
was  not  sufficient  to  enable  the  pauper's  husband  to  obtain  a  settle- 
ment by  renting  a  tenement  under  the  last  mentioned  statutes,  the 
Sessions  found  that  it  was  such  a  charging  with  and  payment  of 
his  share  to  the  public  taxes  or  levies  of  the  parish  of  Husthwaite 
as  would  confer  a  settlement  upon  him  therein  under  stat.  8  &  4 
W.  &  M.  c.  11,  s.  6. 

If  the  Court  of  Queen's  Bench  should  be  of  opinion  that  there 
was  no  evidence  of  settlement,  either  by  renting  a  tenement  or  by 
payment  of  rates,  on  the  grounds  above  stated,  the  order  of  Sessions 
was  to  be  quashed ;  but,  if  the  Court  of  Queen's  Bench  should  be 
of  a  contrary  opinion,  then  the  order  of  Sessions  to  stand  confirmed. 

Rose  and  Lefroy^  in  support  of  the  order  of  Sessions : 

First,  the  pauper's  husband  acquired  a  settlement,  under  stat. 
8  &  4  W.  (&  M.  c.  11,  s.  6,  by  payment  *of  rates.  Reg.  v.  St.  Mai-y  [  •462  ] 
Kalendar{i)  decides  that  a  renter  and  occupier  of  a  tenement 
within  the  meaning  and  provisions  of  stat.  6  Geo.  IV.  c.  57,  s.  2, 
may  gain  a  settlement  under  stat.  8  &  4  W.  &  M.  c.  11,  s.  6,  by 
payment  of  the  poor  rate  for  even  a  part  only  of  the  year ;  and 

(1)  9  Ad.  &  £1.  626. 
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Reg,  V.  St.  Lawrence  in  Appleby  (i)  shows  that,  where,  as  in  the 
present  case,  a  dwelling-house  and  land  are  let  to  two  joint  tenants, 
either  of  them  is  an  occupier  within  the  provisions  of  the  former 
statute,  in  respect  of  his  joint  tenancy  of  the  land,  if  the  renting, 
as  in  the  present  case,  is  in  other  respects  within  the  provisions  of 
the  Act.  The  payment  of  the  rates  by  Thomas  Atkinson,  the 
father,  must  be  considered  as  a  payment  on  behalf  of  the  son  also, 
on  the  principle,  adverted  to  by  the  Court  in  Right  d.  Fisher  v. 
Cuthell  (2),  that  every  act  done  by  one  of  two  joint  tenants  for  the 
benefit  of  both  is  binding  upon  the  other. 

Next,  the  pauper's  husband  acquired  a  settlement,  under  stats. 
1  Will.  IV.  c.  18,  8.  1,  and  4  &  5  Will.  IV.  c.  76,  s.  66,  by  renting 
and  occupying  the  tenement  in  question,  the  rent  and  poor  rates  in 
respect  of  it  having  been  paid  for  one  year.  As  regards  the 
occupation,  Reg.  v.  St.  Lawrence  in  Appleby  (1)  shows  that  the  joint 
tenancy  is  sufficient.  But  it  is  objected,  with  respect  both  to  this 
and  the  first  mentioned  ground  of  settlement,  that  the  pauper's 
husband  is  not  distinctly  named  in  the  rate  books  as  the  occupier; 
and  that  the  rates,  as  well  as  the  rent,  were  in  fact  paid  by  Thomas 
Atkinson,  the  father.  But  in  Rex  v.  Heckmondwicke  (8)  it  was  held 
that,  where  the  actual  occupier  was  known  to  the  parish,  payment 
of  rates  by  him  was  a  sufficient  payment  *to  give  him  a  settlement, 
under  stat.  3  &  4  W.  &  M.  c.  11,  s.  6,  even  though  another  name 
appeared  in  the  rate  books  as  that  of  the  occupier.  Rex  v.  Pam- 
wick  (4),  Rex  v.  Walsall  (5),  and  Reg.  v.  St.  Marylebone  (6)  are  to  the 
same  effect ;  and  so  is  Reg.  v.  Hxdme  (7)  as  regards  an  assessment 
under  stat.  4  &  5  Will.  IV.  c.  76,  s.  66.  And,  as  has  been  aheadj 
stated,  the  payment  by  the  father  must  be  held  to  have  been  made 
on  behalf  of  the  pauper's  husband,  the  other  joint  tenant  and  the 
actual  occupier.  Rex  v.  Biidgewater  (8)  shows  that  the  payment 
need  not  have  been  actually  made  by  the  occupier  himself.  And, 
on  the  principle  just  relied  upon,  the  payment  of  the  rent  hj 
Thomas  Atkinson  must  also  be  considered  as  a  payment  on  behalf 
of  both  William  and  Thomas. 


Bliss  and  E.  P.  Price^  contra ; 
Under  stat.  8  &  4  W.  <fe  M.  c.  11,  s.  6,  the  party  "  charged  "  ib 


(1)  66  R  E.  670  (6  a  B.  842). 

(2)  7  E.  R.  752  (5  East,  491,  498). 

(3)  2  Doug.  564. 

(4)  Burr.  S.  0.  465. 

(5)  Cald.  35. 


(6)  15  Q.  B.  399. 

(7)  62  R.  B.  427  (4  Q.  B.  638). 

(8)  3  T.  B.  550.  See  Big.  v.  Sw^* 
KilvingUm,  64  B.  B.  473  (5  Q.  B.  216); 
Reg,  ▼.  Benjeworth,  3  £.  ft  B.  637. 
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the  party  who  must  pay  the  rate ;  and,  under  stat.  4  &  5  Will.  IV. 
c.  76,  B.  66,  the  party  who  is  "  assessed  to  the  poor  rate  "  must 
"  have  paid  the  same  "  for  one  year,  in  order  to  gain  a  settlement. 
Now  here  the  pauper's  husband  had  neither  been  charged  with  or 
assessed  to,  nor  has  he  paid,  the  rates.  The  Sessions  have  not 
found  that  there  was  an  actual  assessment  of,  or  payment  by,  him ; 
but  only  that,  upon  the  evidence  before  them,  there  was  what 
amounted  to  a  constructive  payment  by  him.  They  do  not  find 
that  the  words  "  Atkinson,  Mr.,"  in  the  rate  books,  meant  William 
Atkinson ;  and  the  facts  ^stated  in  the  case  tend  strongly  to  show 
that  Thomas  Atkinson,  the  father,  was  meant.  The  cases  which 
have  been  cited  of  misdescription  or  nondescription  in  the  rate 
books  were  cases  in  which  the  description  might  possibly  apply  to 
the  pauper,  and  could  not  apply  to  any  one  else.  That  is  not  so 
here ;  nor  can  it  be  contended  that  the  payment  by  Thomas  Atkin- 
son, the  father,  was  payment  on  behalf  of,  and  therefore,  practically, 
payment  by,  the  son.  There  is  no  evidence  of  that ;  nor  is  there 
anything  to  show  that  Thomas  Atkinson,  who  was  himself  an 
occupier,  did  not  pay  the  rates  as  such. 


(LoBD  Gampbbll,  Gh.  J. 
joint  tenant.) 


On  behalf  of  himself  and  the  other 


The  other  is  not  mentioned  in  the  rate  books.  The  words 
"  Atkinson,  Mr.,"  must  apply  to  Thomas,  who  was  clearly  treated 
by  the  parish  as  the  party  rateable.  No  doubt  the  Sessions  have 
found  that  the  pauper's  husband  did  occupy  the  tenement ;  but, 
the  Sessions  having  sent  up  the  facts  upon  which  this  finding  was 
based,  as  well  as  the  finding  itself,  this  Court  is  at  liberty  to  inquire 
into  the  propriety  of  such  finding  :  Rex  v.  Field  (i).  But,  assuming 
that  the  pauper's  husband  was  the  party  assessed,  the  payment  by 
the  father  would  then  be  perfectly  voluntary.  His  joint  tenancy 
does  not  raise  the  presumption  of  agency.  No  person  is  liable  to 
pay  the  rate  but  the  party  actually  rated ;  and  payment  by  another 
on  his  behalf  would  not  give  him  a  settlement :  Rex  v.  Weobley  (2). 
There  is  no  evidence  of  any  request  by,  or  authority  from,  William 
to  Thomas;  and  payment  by  Thomas  could  not,  as  in  Rex  v. 
Bridgewater{s),  be  considered  *as  money  paid  to  the  use  of 
William  at  his  request. 
Then,  as  to  the  question  of  renting,  it  was  no  doubt  held,  in 

(1)  6  T.  E.  687.  (3)  3  T.  R  660. 

(2)  2  East,  68. 
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Rbg.         Reg.  v.  St.  Lawrence,  Appleby  (i),  that  the  words  ''  separate  and 

iNHABi.      distinct,"  in  stat.  6  Geo.  IV.  c.  57,  s.  2,  apply  only  to  "  dwelling- 

^^Ho^^'     house  or  building,"  and  not  to  "  land."    But  the  section  clearly 

THWAiTB.     goes  on  to  provide  that  the  tenement,  whether  dwelling-house  or 

land,  must  be  rented  by  one  person. 

(Lord  Campbell,  Gh.  J. :  Reg.  v.  St.  Lawrence  in  Appleby  (l)  ia 
against  you  on  that  point.) 

The  attention  of  the  Court  there  does  not  appear  to  have  been 
directed  to  Rex  v.  BerksweU  (2),  where  it  was  held  that  the  whole 
subject-matter  of  the  demise  must  be  occupied  by  the  party  renting 
the  tenement :  Reg.  v.  CaverswaJl  (3)  is  directly  in  point. 

LoBD  Campbell,  Ch.  J. : 

If  there  is  any  evidence  of  a  settlement,  either  by  renting  and 
occupying  a  tenement  or  by  payment  of  the  rates,  upon  the  facts 
set  out  in  the  case,  we  are  to  confirm  the  order  of  Sessions ;  and 
I  am  of  opinion  that  there  is  such  evidence.  First,  as  to  the 
renting  and  occupying :  the  tenancy  of  the  pauper's  husband  was 
a  joint  tenancy ;  but  this  Court,  in  Reg.  v.  St.  Lawrence,  Appleby  (i), 
came  to  the  conclusion,  after  deliberate  discussion,  that  the  words 
"  separate  and  distinct,"  in  stat.  6  Geo.  IV.  c.  57,  s.  2,  apply  only 
to  ''  dwelling-house  or  building,"  and  not  to  land.  The  fact  of  the 
tenancy  being  joint  is,  therefore,  immaterial  in  the  present  case, 
the  value  of  the  land  so  held  being  sufficient  to  satisfy  the  pro- 
[  ^466  ]  visions  of  sect.  2.  I  also  *think  there  is  evidence  that  the  pauper's 
husband  was  assessed.  It  is  clear  that  he  was  the  sole  occupier  of 
the  farm;  and,  as  it  must  be  presumed  that  this  fact  was  known 
to  the  parish  officers,  there  is  evidence  to  show  that  "Atkin- 
son, Mr.,"  in  the  rate  books,  referred  to  him.  Then,  as  to  the 
payment  of  the  rates,  and  the  rent,  I  think  there  is  evidence  to 
show  that  there  was,  practically,  a  payment  by  the  pauper's 
husband.  Thomas  Atkinson,  the  father,  by  whom  they  were 
actually  paid,  was  not  a  stranger,  but  a  joint  tenant  with  William, 
and,  having  paid,  might  bring  an  action  or  a  suit  in  equity  for 
compensation :  or,  at  all  events,  in  settling  what  may  be  called  the 
joint  account,  he  might  take  credit  for  such  payments  as  having 
been  made  on  behalf  of  himself  and  the  other  joint  tenant.    If  both 

(1)  66  B.  B.  570  (6  Q.  B.  842).  (3)  10  Ad.  &  EL  270. 

(2)  6  Ad.  &  EI.  282. 
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Iiad  been  jointly  assessed,  and  Thomas  had  paid  the  rate,  that 
'woald  clearly  have  been  a  payment  by  both.  I  think,  therefore, 
that  there  is  evidence  of  a  sufficient  renting  and  occupying  of  a 
tenement  by  the  pauper's  husband,  and  of  an  assessment  upon, 
and  payment  of  rates  by,  him ;  and  that  therefore  the  Sessions 
Tirere  justified  in  finding  that  he  had  gained  a  settlement. 

WlOHTMAN,  J. : 

We  are  simply  to  say  whether  there  is  any  evidence  of  a  settle- 
ment, by  renting  and  occupying  a  tenement,  or  by  payment  of 
rates.  That  involves  two  questions;  first,  whether  the  pauper's 
husband  was  assessed,  and,  secondly,  whether  there  was  a  payment 
of  the  rates  by  him.  As  to  the  first  question,  it  is  clear  that  he 
was  the  party  in  actual  possession  of  the  tenement.  There  was, 
therefore,  some  evidence  from  which  the  Sessions  might  draw  the 
conclusion  that  ''Atkinson,  Mr.,"  in  the  rate  books,  referred  to 
him.  With  respect  *to  the  question  of  payment  I  have  had  much 
more  difficulty.  However,  as  Thomas  Atkinson,  by  whom  the  rate 
was  actually  paid,  had  a  joint  interest  with  the  pauper's  husband, 
and  was  not  a  mere  stranger,  and  as  the  rate  is  a  charge  affecting 
the  joint  occupation,  the  payment  may  be  considered  as  made  on 
behalf  of  the  party  really  rateable  in  respect  of  such  occupation. 

(Eble,  J.  was  absent.) 

Crompton,  J. : 

I  feel  no  doubt  whatever  that  there  is  evidence  to  show  that  the 
pauper's  husband  was  assessed.  As  regards  the  question  of  pay- 
ment, I  cannot  say  that  I  feel  much  difficulty.  I  think  there  was 
a  payment  by  both,  the  father  acting  as  the  agent  for  both.  The 
privity  existing  between  them  in  respect  of  their  joint  tenancy 
was  sufficient  to  give  the  father  an  authority  to  pay  on  behalf  of 

the  son. 

Order  of  Sessions  confirmed. 
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m%       SIR    THOMAS    ROKEWOOD    GAGE    v.    The    NEW- 
iKjr  MARKET  RAILWAY  COMPANY  (1). 

^'Z^^        0^  0-  ^-  457—470;  S.  0.  21  L.  J.  Q.  B.  398;  7  EaiL  Cas.  168;    16  Jur.  1136  ; 
*-        ^  19  L.  T.  0.  S.  165.) 

A  Railway  Company,  promoting  in  Parliament  a  bill  for  the  extenaion  oi 
their  line,  which  extended  line  would  pass  through  the  lands  of  the  plain- 
tiff, covenanted  with  him  as  follows :  ''  In  the  event  of  the  bill  hereinbefore 
mentioned  being  passed  in  the  present  session  of  Parliament,  the  said  Com. 
pany  shall,  before  they  shall  enter  upon  any  part  of  the  landa  of  the  said 
Sir  T.  R  G."  (plaintiff.  '*  pay  to  the  said  Sir  T.  E.  G.,  his  heirs  or  a^gns, 
the  sum  of  4,900/.,  purchase  money,  for  any  portion  of  his  lajids,  not 
exceeding  43  acres,  which  the  said  Company  may,  under  the  powers  of  their 
Act,  require  and  take  for  the  purposes  of  this  undertaking.  In  addition,  to 
purchase  money  as  aforesaid,  the  said  Company  shall  pay  to  the  said 
Sir  T.  R.  G.,  his  heirs  or  assigns,  before  they  shall  enter  upon  any  part  of 
the  said  land,  the  sum  of  7,100/.  as  landlord's  compensation  for  the  damage 
arising  to  his  estate  by  the  severance  thereof,  in  respect  of  the  lands,  not 
exceeding  43  acres,  to  be  taken  by  them." 

Held :  1.  That  the  Company  were  not  bound  to  pay  either  of  these  sums 
unless  they  entered  upon  some  part  of  the  plaintiff's  lands. 

2.  That  an  absolute  covenant  by  the  Company  to  pay  these  sums  to  the 
plaintiff,  in  a  reasonable  time  after  the  passing  of  the  Act,  would  have  been 
ultra  virei,  and  void. 

Covenant.  The  declaration  stated  that,  after  the  passing  of 
[  •458  ]  "  The  Newmarket  and  Chesterford  *Railway  Act,  1846,"  and  before 
the  passing  of  '*  The  Newmarket  and  Chesterford  (Bory  Extension 
and  Ely  Branch)  Railway  Act,  18^7 "  (2),  and  also  before  the 
passing  of  "  The  Newmarket  and  Chesterford  (Thetford  Extension) 
Railway  Act,  1847,"  to  wit  on  &c.,  by  articles  of  agreement  then 
made  between  the  defendants,  by  their  then  style  and  title  of  *^  The 
Newmarket  and  Chesterford  Railway  Company,"  of  the  one  part, 
and  the  plaintiffs  of  the  other  part,  "one  part  of  which  said 
articles"  &c.  (profert),  reciting  that  it  was  proposed  by  the  New- 
market and  Chesterford  Railway  Company  to  construct  and  main- 
tain a  railway  from  their  railway  at  Newmarket  in  the  county  of 
Cambridge,  to  Bury  St.  Edmonds  in  the  county  of  Suffolk,  with  a 
branch  therefrom  to  the  city  of  Ely,  and,  for  the  purpose  of  carry- 
ii^g  such  proposal  into  effect,  the  said  Newmarket  and  Chesterford 
Railway  Company  were  then  promoting  a  bill  which  had  been 
introduced  into  the  Commons  House  of  Parliament  and  read  a 
second  time,  intituled  "A  bill  to  enable  the  Newmarket  and 
Chesterford  Railway  Company  to  extend  their  line  of  railway  to 
Bury  St.  Edmonds,  with  a  branch  to  the  city  of  Ely ; "  and  that, 

(1)  Cited,  Hammer $mith  Ry.  Co.  v.      38  L.  J.  Q.  B.  265.— A.  0. 
Brand  (1869)  L.  B,  4  H.  L.  171,  189,  (2)  See  pp.  659,  660,  post. 
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according  to  the  plans  deposited  with  the  clerks  of  the  peace  for  Gaob 
the  counties  through  which  it  was  proposed  to  form  the  said  railway,  nbwiiabket 
it  appeared  that,  if  made,  it  would  pass  through  the  lands  of  the  ^^^"^^^ 
plaintiff,  situate  in  &c.  :  that  the  plaintiff,  being  apprehensive 
that  great  injury  would  be  done  to  his  property  if  the  said  line 
of  railway  were  to  be  made  as  in  the  said  plans  delineated, 
and  more  particularly  if  deviations  were  made  therefrom  in 
certain  places  to  the  extent  of  the  limits  of  deviation  marked 
on  the  said  plans,  had  caused  intimation  of  his  intention  to 
oppose  the  said  bill  to  be  given  to  the  promoters  thereof;  and 
*tbat  the  said  Company  were  desirous  to  come  to  an  agreement  [  ^^69  ] 
with  the  plaintiff,  upon  the  terms  thereinafter  expressed  ;  the  said 
Company,  for  the  considerations  therein  mentioned,  did  covenant 
and  agree  with  the  plaintiff  that,  in  the  event  of  the  said  bill 
thereinbefore  recited,  and  then  before  Parliament,  being  passed  in 
the  then  present  session  of  Parliament,  the  said  Company  should 
and  would,  within  a  reasonable  time  in  that  behalf  after  the  passing 
of  the  said  bill,  and  before  the  said  Company  should  enter  upon 
any  part  of  the  lands  of  the  plaintiff  situate  in  &c.,  pay  to  the 
plaintiff,  his  heirs  or  assigns,  the  sum  of  4,9002.,  purchase  money, 
for  any  portion  of  his  lands,  not  exceeding  forty-three  acres,  which 
the  said  Company  might,  under  the  powers  of  their  Act,  require 
and  take  for  the  purposes  of  their  undertaking :  and  further  that, 
in  addition  to  such  purchase  money  as  aforesaid,  the  said  Company 
should  and  would,  within  a  reasonable  time  in  that  behalf  after  the 
passing  of  the  said  bill,  and  before  they  should  enter  upon  any 
part  of  the  said  lands,  pay  to  the  plaintiff,  his  heirs  or  assigns,  the 
sum  of  7,100Z.,  as  landlord's  compensation  for  the  damage  arising 
to  his  estate  by  the  severance  thereof,  in  respect  of  the  lands,  not 
exceeding  forty- three  acres,  to  be  taken  by  them ;  and  that  the 
Company  should,  at  their  own  expense,  settle  all  claims  and 
demands  which  the  plaintiff's  tenants  might  be  entitled  to  make  or 
demand  in  consequence  of  the  said  undertaking.  The  declaration 
then,  after  setting  out  certain  other  covenants  between  the  plaintiff 
and  the  Company,  averred  that  the  said  Company,  after  the  passing 
of  the  said  Act  of  Parliament  firstly  above  mentioned,  to  wit  on  &c., 
did  make  and  construct  the  railways  and  works  by  the  said  first 
mentioned  Act  ^authorized  to  be  made,  and  that  the  said  bill  in  [  *^60  ] 
the  said  articles  of  agreement  mentioned  did  pass  and  become  law 
in  the  session  of  Parliament  present  at  the  time  of  making  the  said 
articles  of  agreement,  to  wit  on  &c.,  and  became  and  was  and  is 
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Gaok  ''The  Newmarket  and  Ghesterford  (Bury  Extension  and  Ely 
Newmabkst  Branch)  Railway  Act,  1847  "  (1).  above  mentioned ;  and  that  the 
Company  plaintifiF  always,  from  the  time  of  making  the  said  articles  of  agree- 
ment, was  ready  and  willing  to  accept  and  receive  from  the 
defendants  the  said  sum  of  4,900^.  as  the  purchase  money  for  any 
portion  of  his  the  plaintiff's  said  lands  in  the  said  articles  of  agree- 
ment in  that  behalf  mentioned,  not  exceeding  forty-three  acres, 
which  the  defendants  might,  under  the  powers  of  their  last 
mentioned  Act,  require  and  take  for  the  purposes  of  their  under- 
taking in  and  by  the  same  Act  authorized ;  and  that  the  plaintiff 
was  always,  from  the  time  of  making  the  said  articles  of  agreement, 
ready  and  willing  to  accept  and  receive  from  the  defendants,  in 
addition  to  the  said  purchase  money,  the  said  sum  of  7,1002.  in  the 
said  articles  of  agreement  mentioned,  as  landlord's  compensation 
for  the  damage  arising  and  to  arise  to  the  plaintiff's  estate  in  the 
said  articles  of  agreement  mentioned  by  the  severance  thereof,  in 
respect  of  the  lands,  not  exceeding  forty-three  acres,  to  be  taken  by 
them  according  to  the  true  intent  and  meaning  of  the  said  articles 
of  agreement ;  that  a  reasonable  time  after  the  passing  of  the  last 
mentioned  Act  for  the  defendants  to  pay  to  the  plaintiff  the  said  two 
[  •^^U  sums  of  money  above  mentioned  respectively  had  elapsed  *before 
the  commencement  of  this  suit ;  and  that  the  plaintiff  was  always, 
from  the  time  of  the  making  of  the  said  articles  of  agreement,  ready 
and  willing  and  able  to  convey  and  assure  to  the  defendants  all 
such  portions  of  his  said  lands  in  the  said  articles  of  agreement 
mentioned,  not  exceeding  forty-three  acres,  as  the  defendants 
might,  under  the  powers  of  the  last  mentioned  Act,  require  and 
take  for  the  purpose  of  their  said  undertaking  by  the  same  Act 
authorized ;  of  all  which  premises  the  defendants,  after  the  making 
of  the  said  articles  of  agreement,  to  wit  on  &c.,  and  always  from 
that  time  until  the  commencement  of  this  suit,  had  notice ;  and  that 
the  defendants,  after  the  passing  of  the  last  mentioned  Act,  and 
before  the  commencement  of  this  suit,  to  wit  on  &c.,  were  requested 
by  the  plaintiff  to  pay  to  him  the  said  two  sums  of  money  respectively ; 
that  the  plaintiff,  after  the  passing  of  the  last  mentioned  Act,  and 
before  the  commencement  of  this  suit,  to  wit  on  &c.,  did  give  notice 
to  the  defendants  that  he  was  ready  and  willing  to  convey  and 
assure,  and  did  then  offer  to  convey  and  assure,  to  the  defendants 

(1)  10  ft  11  Yict.  c.  xii.  (local  and  land  are  to  expire  in  three  years,  and 

personal,      public).      Boyal       assent  the  powers  for  completing  the  works 

8th  June,  1847.    By  sects.  35,  36,  the  are  to  expire  in  five  years,  from  the 

compulsory  powers  for  the  purchase  of  passing  of  the  Act, 
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all  and  every  such  portion  and  portions  of  his  said  lands  in  the  said        Gaob 
articles  of  agreement  mentioned,  not  exceeding  forty-three  acres,  as  nbwmarkbt 
they    the    said   defendants  might,  under  the  powers  of   the  last     company 
mentioned  Act,  require  and  take  for  the  purposes  of  their  said  under- 
taking by  the  same  Act  authorized;  and  that  a  reasonable  time  for  the 
said  Company  to  select  and  take  such  portions  of  the  plaintiff's  said 
lands  for  the  purposes  in  that  behalf  aforesaid  elapsed  before  the  com- 
mencement of  this  suit ;  yet  the  defendants  had  not  paid  to  the  plaintiff 
the  said  two  sums  of  money,  or  either  of  them,  or  any  part  thereof. 

The  defendants  set  out  the  articles  of  agreement  upon  *oyerf  [  •*62  ] 
which,  after  the  recitals  stated  in  the  declaration,  contained,  among 
others,  the  following  covenant.  "  In  the  event  of  the  bill  hereinbefore 
mentioned  being  passed  in  this  present  session  of  Parliament,  the 
said  Company  shall,  before  they  shall  enter  upon  any  part  of  the 
lands  of  the  said  Sir  Thomas  Bokewood  Gage  in  the  said  county 
of  Suffolk,  pay  to  the  said  Sir  T.  B.  Gage,  his  heirs  or  assigns,  the 
sum  of  4,900Z.,  purchase  money,  for  any  portion  of  his  lands,  not 
exceeding  forty-three  acres,  which  the  said  Company  may,  under 
the  powers  of  their  Act,  require  and  take  for  the  purposes  of  their 
undertaking :  That,  in  addition  to  purchase  money  as  aforesaid,  the 
said  Company  shall  pay  to  the  said  Sir  T.  B.  Gage,  his  heirs  or 
assigns,  before  they  shall  enter  upon  any  part  of  the  said  land,  the 
sum  of  7,1002.,  as  landlord's  compensation  for  the  damage  arising 
to  his  estate  by  the  severance  thereof,  in  respect  of  the  lands,  not 
exceeding  forty-three  acres,  to  be  taken  by  them."  The  defendants 
then  pleaded  several  pleas,  of  which  the  last  was  **  that  the  extended 
line  of  railway  and  works  mentioned  in  the  said  articles  of  agree- 
ment, and  in  *  The  Newmarket  and  Chesterford  (Bury  Extension  and 
Ely  Branch)  Bailway  Act,  1847,'  and  thereby  authorized  to  be  made, 
hath  not,  nor  hath  any  part  thereof,  been  made  or  constructed,  or 
begun  to  be  made  and  constructed ;  and  that  the  defendants  have 
not  required  or  taken  for  the  purposes  of  their  said  undertaking,  or 
otherwise,  any  part  of  the  plaintiff's  said  lands  in  the  said  agreement 
mentioned,  or  any  lands  or  tenements  of  the  plaintiff  whatsoever ; 
nor  have  they  the  defendants  ever  given  any  notice  of  requiring 
or  taking  any  of  the  said  lands  in  the  said  articles  of  agreement 
mentioned,  or  any  lands  or  tenements  of  the  plaintiff;  nor  have  they 
ever  agreed  with  the  plaintiff,  or  any  person  or  persons,  for  the 
^purchase  or  taking  of  any  such  lands  or  tenements  as  aforesaid,  [  *463  ] 
otherwise  than  by  the  said  articles  of  agreement."     Verification. 

General  demurrer.    Joinder. 
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Oaob  Joseph  Addison,  for  the  plaintiff : 

Kbwmabrbt  First,  the  declaration  is  good.  The  considerations  for  the 
OoMFANT.  performance  of  the  covenant  hy  the  defendants  are,  first,  the 
passing  of  the  bill  before  Parliament;  in  fact,  the  absence  of 
opposition  by  the  plaintiff,  ^vhich  was  held,  in  Lard  Howden  y. 
Simpson  (i),  to  be  a  good  consideration ;  and,  next,  the  giving  up  of 
the  land  by  the  plaintiff,  when  he  should  be  required  so  to  do.  The 
first  consideration  has  been  executed;  the  second  the  plaintiff  is 
bound  to  perform  when  called  upon ;  and  the  defendants  are  now 
bound  to  pay  for  the  land,  upon  the  principle  laid  down  in  Pardage 
V.  Cole  (2),  that,  "  where  a  covenant  goes  only  to  part  of  the 
consideration  on  both  sides,  and  a  breach  of  such  covenant 
may  be  paid  for  in  damages,  it  is  an  independent  covenant, 
and  an  action  may  be  maintained  for  the  breach  of  the  covenant 
on  the  part  of  the  defendant,  without  averring  performance  in  the 
declaration." 

Next,  the  plea  is  bad.  The  taking  and  entering  upon  the  land  is 
not  a  condition  precedent  to  the  performance  of  the  defendants' 
covenant ;  and  therefore  the  fact  that  the  Company  have  not  chosen 
to  exercise  their  powers  under  the  Act  is  no  answer  to  the  plaintiff's 
claim.  Pilbi'ow  v.  PUbrow's  Atmospheric  Railway  Company  (3)  and 
[  •464  ]  Webb  V.  The  Direct  London  and  Portsmouth  Railway  ^Company  (4) 
are  in  point.  And  in  the  latter  case  it  was  held  that  the  expiration, 
by  lapse  of  time,  of  the  compulsory  powers  of  a  Railway  Company 
to  take  land,  does  not  release  them  from  the  obligations  with  respect 
to  the  purchase  of  land  which  they  have  contracted  during  the 
existence  of  those  powers.  Here  the  whole  language  of  the  covenant 
shows  that  the  defendants  intended  to  make  the  railway,  and  enter 
upon  some  portion  of  the  plaintiff's  land,  and  pay  for  it,  within  a 
reasonable  time  in  the  course  of  the  five  years  allowed  them  by  the 
Act  for  the  completion  of  their  works.  Bland  v.  Crowley  (5)  is  also 
an  authority  for  the  plaintiff,  at  all  events  as  regards  the  breach 
there  averred,  by  non-payment  of  a  stipulated  sum  as  compensation 
for  damage  to  arise  to  the  plaintiff's  estate  by  the  construction  of 
the  railway. 

(Crompton,  J. :  In  that  case  there  was  no  qualification  of  the 

(1)  50  E.  B.  655  (10  Ad.  &  EL  793,  (2)  1  Wms.  Saund.  320  o,  note  (4) 

Ex.  Ch. ,  reyersitig  j udgmeut  of  Q.  B.  )•  (6th  ed.). 

Judgment  of  Ex.  Ch.  affirmed  in  Dom.  (3)  75  R  B.  780  (5  G.  B.  440). 

Proc.,  Simpson  y.   Lord  Howden,   50  (4)  9  Hare,  129. 

B.  B.  575  (9  CI.  &  Fin.  61).  (5)  6  Ex.  522. 
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covenant.    Here  the  covenant  seems  to  be  controuled  by  the  words        Qaqb 

•*  before  they  shall  enter.")  Nbwmarkkt 

Railway 

Co  If  P  A.N  TT 

Preston  v.  The  Liverpool^  Manchester,  and  NewcasUe-upon-Tyne 
Junction  Railivay  Company  (i)  is,  at  all  events,  a  case  of  precisely 
the  same  character  as  the  present ;  and  the  observations  of  the 
Vicb-Chanobllor,  in  giving  judgment,  show  that  the  meaning  of 
the  agreement,  in  both  that  case  and  the  present  one,  was  that  the 
Company  should  pay  the  stipulated  sums  as  the  price  of  the 
plaintiff's  assent  and  of  so  much  of  his  land  as  should  be  required 
for  the  railway  (including  compensation  for  damage),  whatever 
might  ultimately  be  the  amount  of  land,  if  any,  so  required.  The 
defendants,  therefore,  having  had  the  benefit  of  the  agreement,  are 
bound  to  pay  the  money  *whether  they  choose  to  enter  upon  the  [  *^^  1 
lands  or  not,  and,  if  they  do  so  choose,  before  they  enter.  The 
stipulation,  that  the  money  is  to  be  paid  before  entry,  is  introduced 
into  the  agreement  for  the  purpose  of  protecting  the  plaintiff,  not 
of  giving  the  defendants  the  option  of  paying  or  not. 

BramweU,  contrd  : 

First,  the  plea  is  good.  By  the  terms  of  the  agreement  it  is  clear 
that  no  money  is  to  be  paid  by  the  defendants  until  the  land  is 
taken  by  them.  And  they  are  not  bound  to  take  it.  The  declara- 
tion does  not  aver  the  not  taking  of  the  land  as  a  breach  ;  the  only 
breach  is  the  nonpayment  of  the  two  sums  of  money  for  purchase 
and  compensation.  But  the  defendants  are  not  obliged  to  pay  if 
they  do  not  take  ;  all  they  agree  to  do  is,  if  they  enter,  to  pay  first. 
It  would  be  most  unreasonable  to  adopt  the  plaintiff's  construction. 
The  agreement  was  evidently  intended  as  a  substitute  for  the  usual 
arrangements  under  the  Lands  Clauses  Consolidation  Act,  8  &  9 
Vict.  c.  18 ;  and,  under  sect.  84  of  that  statute,  entry  upon  the  land 
by  the  Company  is  clearly  necessary  to  entitle  the  landowner  to  the 
purchase  money.  The  fact  is  that  a  case  has  arisen  which  the 
parties  to  the  agreement  probably  did  not  contemplate ;  but,  under 
these  circumstances,  the  defendants  are  not  to  be  made  liable  for  a 
state  of  things  not  provided  for  in  the  contract.  The  agreement 
alone  can  be  looked  at :  and  the  fact  that  it  contains  no  covenant 
by  the  plaintiff  to  convey,  and  no  covenant  for  title,  strongly  favours 
the  conclusion  that  it  was  not  intended  to  make  the  taking  of  the 
land  imperative  upon  the  defendants.    It  recites,  moreover,  that,  if 

(1)  1  Sim.  N.  S.  586,  698. 
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Gaok        the  railway  is  made,  injury  will  be  caused  to  the  plaintiff's  estate ; 

Nkwmarkkt   and  *therefore  does  not  treat  the  construction  of  the  railway  as 

OoMPAHT      c©"^^"^-    I*  ^^^  ^>^^  contended  that  the  words  "  before  they  shall 

[  U66  ]  enter  "  were  introduced  merely  for  the  purpose  of  protecting  Uie 
plaintiff  from  entry  by  the  Company  before  payment.  If  so,  the 
natural  deduction  is,  that  the  payment  is  in  consideration  of  the 
entry,  and  is  not  to  be  made  if  that  consideration  does  not  take  effect. 
The  sum  by  way  of  compensation  for  damage,  moreover,  is  to  be 
paid  in  respect  of  ''the  severance"  of  the  plaintiff's  land.  The 
land,  therefore,  must  be  entered  upon  by  the  Company  before  such 
compensation  is  payable.  The  reasoning  of  Pareb,  B.,  in  Bland  v. 
Crowley  (i)  shows  that  neither  of  the  breaches  in  this  declaration 
can  be  sustained.  The  learned  Judge  says :  "  If  no  land  should  be 
required,  the  stipulated  price  would  not  be  payable,  and  as  none 
was  required,  the  defendants  cannot  be  called  upon  to  pay  any  part 
of  the  price."  That  is  the  state  of  things  in  the  present  case.  The 
decision  in  Webb  v.  The  Direct  London  and  Portsmovth  Railway 
Company  (2)  was  much  shaken  when  it  came  before  the  Lords 
Justices  (8).-  Lord  Justice  Cranworth  there  says  that  the  breach 
ought  to  be  the  not  taking  the  land.  And  the  opinion  there 
expressed  was  acted  upon  by  the  same  Court  in  a  similar 
case.  Lord  James  Stuart  v.  London  and  North  Western  Railway 
Company  (4). 

Next,  the  declaration  is  bad.  It  alleges  an  agreement  by  the 
defendants  to  pay  within  a  reasonable  time,  which  had  elapsed. 

[  •467  ]  Now  a  reasonable  time  for  that  *purpose  cannot  elapse  until  the 
defendants  require  to  take ;  and  they  may  do  so  at  any  time  within 
five  years  from  the  passing  of  their  special  Act,  a  period  which  has 
not  yet  expired. 

Further,  the  agreement  itself  is  invalid.  It  is  tdtra  t^res  on  the 
part  of  the  defendants.  At  the  time  when  it  was  entered  into, 
they  were  incorporated  only  as  a  Company  for  making  a  railway 
from  Newmarket  to  Chesterford,  and  therefore  had  no  power  to 
make  any  contract  except  for  the  purposes  of  that  particular 
undertaking,  or  to  agree  for  the  purchase  of  land  which  they  might 
never  have  the  legislative  authority  for  taking :  The  East  AngUan 
Railways  Company  v.  The  Eastern  Counties  Railway  Company  (6). 

(1)  6  Ex.  622,  630.  De  G.  M.  &  Q.  621. 

(2)  9  Hare,  129.  (4)  1  De  G.  M.  &  G.  721. 

(3)  Wehh  V.  The  Direct  London  and  (6)  87  E.  B.  783  (11  C.  B.  776). 
Portamouth      Railway     Company,     1 
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(LoBD  Campbell,  Ch.  J. :  In  Lord  Howden  v.  Simpson  (l)  the        Gagb 

agreement  was  made  before  the  special  Act  was  passed.)  Newmarket 

Railway 
There,  as  in  all  cases  where  a  similar  agreement  has  been  held  good,       ompany. 
the  contract  was  made  with  some  individual  competent  to  contract, 
and  was  afterwards  sanctioned  by  the  Company. 

J.  Addison,  in  reply : 
The  contract  here  is  not  beyond  the  scope  of  the  Company's 
powers,  as  in  The  East  Anglian  Railways  Company  v.  The  Eastern 
Counties  Railway  Company  (2). 

(Lord  Campbell,  Ch.  J. :  The  Company  agree  to  pay  a  certain 
part  of  the  funds  of  the  shareholders  for  what  they  may  not,  and 
eventually  do  not,  require.  If  they  pay  even  though  they  do  not 
enter,  surely  that  is  a  misappropriation  of  the  funds.) 

Such  a  bargain  might  be  advantageous  for  the  general  objects  of  the 

Company ;  it  is,  in  fact,  buying  the  power  to  purchase  land  if  they 

like.     That  buying  is  legalized  *by  the  passing  of  the  special  Act.       [  *4H8  ] 

The  analogy  suggested,  between  the  provisions  of  the  agreement 

and  those  of  sect.  84  of  the  Lands  Clauses  Consolidation  Act,  is  in 

favour  of  the  plaintiff ;  for  under  that  section  the  Company  would 

clearly  be  liable  to  be  sued  upon  the  agreement  or  the  award,  even 

though  they  had  not  entered. 

Cur.  adv.  vult. 

Lord  Campbell,  Ch.  J.,  on  a  subsequent  day  in  this  Term  (May  3rd), 
delivered  the  judgment  of  the  Court  : 

We  are  of  opinion  that  the  defendants  are  entitled  to  our 
judgment.  Taking  the  deed  as  set  out  on  oyer,  we  think  that 
there  is  no  breach  well  assigned  upon  it.  The  covenant  there 
(without  saying  anything,  as  the  declaration  does,  about  **  reason- 
able time  ")  is  merely  in  these  words :  *'  That,  in  the  event  of  the 
bill  hereinbefore  mentioned  being  passed  in  the  present  session 
of  Parliament,  the  said  Company  shall,  before  they  shall  enter 
upon  any  part  of  the  lands  of  the  said  Sir  Thomas  Bokewood  Gage 
in  the  said  county  of  Suffolk,  pay  to  the  said  Sir  T.  B.  G.,  his  heirs 
or  assigns,  the  sum  of  4,900i.,  purchase  money,  for  any  portion  of 
his  lands,  not  exceeding  forty-three  acres,  which  the  said  Company 
may,  under  the  powers  of  their  Act,  require  and  take  for  the 

(1)  50  E.  E.  555  (10  Ad.  &  El.  793).       (2)  87  E.  E.  783  (11  0.  B.  775). 
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purposes  of  their  undertaking :  That,  in  addition  to  purchase  money 
Nrwm ARKBT  ^  aforesaid,  the  said  Company  shall  pay  to  the  said  Sir  T.  B.  6., 
his  heirs  and  assigns,  before  they  shall  enter  upon  any  part  of  the 
said  land,  the  sum  of  7,100/.,  as  landlord's  compensation  for  the 
damage  arising  to  his  estate  by  the  severance  thereof,  in  respect  of 
the  lands,  not  exceeding  forty-three  acres,  to  be  taken  by  thenu" 
The  question  we  have  to  determine  is,  *  whether,  the  Company 
never  having  entered  upon  any  part  of  the  plaintiff's  lands,  he  is 
now  entitled  to  sue  for  these  two  sums  or  either  of  thenu 

The  4,9002.  is  declared  to  be  the  purchase  money  for  the  land  to 
be  required  and  taken ;  and  the  only  time  of  payment  mentioned 
is,  before  the  Company  enter  on  the  land.  Therefore,  if  no  land 
is  required  or  taken,  and  the  Company  never  enter  on  any  part 
of  the  land,  there  seems  great  difficulty  in  saying  that  there  has 
been  a  breach  of  covenant  in  not  paying  the  money.  So,  the 
7,1002.  is  declared  to  be  a  compensation  for  severance  of  the  land 
taken  from  the  rest  of  the  plaintiff's  land;  and  the  same  time 
of  payment  is  defined :  but  there  has  been  no  severance  to  be 
compensated ;  and  the  time  for  payment  has  not  accrued. 

This  deed  does  not  bargain  for  a  sum  of  money  to  be  paid 
absolutely  by  the  Company  to  the  plaintiff  as  a  consideration  for 
his  withdrawing  his  opposition  to  the  bill,  but  provides  a  peculiar 
mode  of  estimating  the  value  of  the  land  to  be  taken,  and  of  the 
compensation  to  be  made  for  severance  damage,  instead  of  the 
modes  pointed  out  by  the  general  Acts  upon  this  subject.  We 
therefore  do  not  think  that  the  Company  can  be  considered  as 
having  absolutely  covenanted  to  pay  12,0002.  to  the  plaintiff  in  a 
reasonable  time  after  the  passing  of  the  Act. 

If  this  deed  could  bear  such  a  construction,  we  should  have 
thought  it  so  far  ultra  vires  and  void.  Here  the  Railway  Company 
are  the  covenantors;  and,  if  the  present  action  lies,  the  capital 
paid  up  by  the  shareholders  must  be  answerable  for  the  damages 
to  be  recovered.  We  consider  that  this  would  be  a  misappro- 
priation of  the  funds  of  the  Company,  which  the  directors  could 
not  lawfully  make. 

All  the  cases  relied  upon  by  the  plaintiff's  counsel  are  clearly 
distinguishable  from  the  present,  except  Webby.  The  Direct  London 
and  Portsmouth  Baihvay  Company  (i),  before  Vice-Chancellor  Turner. 
Notwithstanding  our  high  respect  for  that  learned  Judge,  we  cannot 
concur  in  the  reasons  for  his  decision ;  and,  although  it  has  not 

(1)  9  Hare,  129. 
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been  expressly  overturned,  its  authority  was  greatly  shaken  when 
it  came  before  the  Lords  Justices  of  Appeal  (l). 

We  do  not  find  it  necessary  to  give  any  opinion  upon  the  case 
of  Bland  v.  Crowley  (2),  in  which  the  learned  Judges  of  the  Court 
of  Exchequer  were  divided ;  as  the  deed  there  discussed  varies 
materially  from  the  present.  Nor  would  it  be  proper  to  give 
any  opinion  upon  Stuart  v.  London  and  North  Westei-n  Railway 
Company  {9),  as  we  learn  that,  when  it  came  before  the  Lords 
Justices  of  Appeal,  it  was  sent  by  them  to  be  decided  in  a  court 
of  law. 

We  are  happy  to  think  that,  the  question  in  this  case  being  on 
the  record,  it  may  be  brought  before  a  court  of  error.  In  the 
mean  while  there  must  be  judgment  for  the  defendants. 

Judgment  for  defendants  (4). 


Gagb 

Nkwharket 
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WILSON  V.   EDEN  and  Others  (5). 

(18  Q.  B.  474—490  ;  S.  0.  21  L.  J.  Q.  B.  385 ;  16  Jur.  1017  ;  19  L.  T.  0.  S.  137.) 

Testator,  by  his  will,  made  in  1815,  but  confirmed  by  a  codicil  in  1841  (see 
the  Wills  Act,  1837,  1  Yict.  c.  26,  8.34),  after  directing  payment  of  his  debts 
and  funeral  and  testamentary  expenses,  and  giving  certain  annuities,  with 
which  he  charged  his  real  estate,  and  certain  legacies,  bequeathed  '*aU  the 
rest,  residue  and  remainder*'  of  his  **  personal  estate,  goods,  and  chattels, 
whatsoever  and  wheresoever,"  to  bis  brother  M.  **  absolutely,  to  and  for 
his  own  use  and  benefit."  He  then  devised  as  follows :  "  I  give  and  devise 
all  and  singular  my  manors  or  lordships,  rectories,  advowsons,  messuages, 
lands,  tenements,  tithes  and  hereditaments,  situate,  lying,  arising  or  being 
at  or  near  *'  &c.,  in  the  county,  &c.,  **  and  a  parcel  of  land  purchased  by  me  " 
of  M.  L.  at  Jbc,  in  the  county,  &c.,  '*  and  all  other  my  real  estates  in  the 
said  counties  of  &c.  *'and  elsewhere  in  Gh*eat  Britain,  and  all  my  estate 
and  interest  therein,"  to  tiiistees,  to  hold  the  same  (subject  to  the  said 
annuities)  to  the  use  of  his  said  brother  M.  for  life,  remainder  to  the  issue 
of  the  said  M.  in  tail  male ;  in  default  of  such  issue,  to  W.  E.  and  his  heirs. 

At  the  time  of  making  his  will,  and  at  his  decease,  testator  was  possessed 
of  freehold  estates  in  both  the  said  counties,  and  of  lands  held  under  certain 
church  leases  in  one  of  them,  which  had  been,  according  to  the  usual 
practice  of  the  lessors,  renewed  every  seven  years.  These  leaseholds  were 
distinct  from,  but  near,  and,  in  some  places,  contiguous  to,  the  freeholds ; 
some  of  them  were  let  and  occupied  with  the  freeholds,  at  undivided  yearly 
rents.     Cottages,  ornamental  and  otherwise,  were  built  upon  pai-t ;  and  on 
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(1)  Wehh  T.  The  Direct  London  and 
PorUmovih  Railtoay  Company^  1  De 
a.  M.  &  G.  521. 

(2)  6  Ex.  522. 

(3)  1  De  G.  M.  &  G.  721. 

(4)  See  McGregor  v.  Dover  and  Deal 
Railway   <£e.    Company y  post,  p.  715; 


Mayor  of  Norwich  v.  Norfolk  Railway 
Company,  4  E.  &  B.  397. 

(5)  Cited,  Pre$cott  v.  Barker  (1874) 
L.  R.  9  Ch.  174,  186,  43  L.  J.  Ch.  498, 
30  L.  T.  149 ;  Butler  v.  BuUer  (1884)  28 
Oh.  D.  66,  54  L.  J.  Ch.  197. 
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Wilson  P^*^  were  buildings  occupied  by  labourers  employed  upon  the  freehold 

V.  estates : 

Kdkk.  Held,  that,  under  the  Wills  Act,  1837  (7  WiU.  IV.  &  1  Vict,  c  26),  s.  2d. 

the  leasehold  estates  in  question  passed  under  the  general  deTise  of  the 
realty ;  there  being  no  contrary  intention  apparent  on  the  wilL 

By  order  of  the  Master  of  the  Bolls,  the  following  caae  was 
stated  for  the  opinion  of  this  Court  (i). 

Sir  Bobert  Johnson  Eden,  late  of  Windlestone  in  the  coimty  of 
t  '^^s  ]      Durham,  duly  made  and  published  his  will,  *dated  14th  April,  1815 ; 
and,  after  directing  the   payment  of  all  his  debts,  funeral  and 
testamentary  expenses,  and  after  giving  certain  annuities  (with  the 
payment  of  which  he  charged  his  real  estates),  and  after  giving 
certain  legacies,  he  thereby  gave  and  bequeathed  as  follows:  *'I 
give  and  bequeath   all   the   rest,  residue,  and   remainder   of   my 
personal  estate,  goods,  and  chattels,  whatsoever  and  wheresoever, 
after  and  subject  to  the  payment  of  my  just  debts,  funeral  and 
testamentary  expenses  and  the  said  legacies  and  bequests  (except 
the  said  annuities)  hereinbefore  by  me  given  as  aforesaid,  and  all 
my  estate  and  interest  therein,   unto  my  brother,  Morton  John 
Davison,  Esq.,  late  Morton  John  Eden,  absolutely,  to  and  for  his 
own  use  and  benefit."    And  the  said  testator  gave  and  devised  as 
follows:  **  I  give  and  devise  all  and  singular  my  manors  or  lord- 
ships, rectories,  advowsons,  messuages,  lands,  tenements,  tithes  and 
hereditaments,  situate,  lying,  arising  or  being  at  or  near  Windle- 
stone, West  Auckland,  St.  Helen's  Auckland,  and  Bishop's  Auckland, 
in  the  county  of  Durham  or  in  the  city  of  Durham,  and  Brignal  in 
the  county  of  York,  and  a  parcel  of  land  purchased  by  me  of  the  late 
Mrs.  Mary  Lambton  at   Eomanby,  near  North   AUerton,  in    the 
North  Riding  of  the  county  of  York,  and  all  other  my  real  estates 
in  the  said  counties  of  Durham  and  York,  and  elsewhere  in  Great 
Britain,  and  all  my  estate  and  interest  therein,  unto  Bobert  Eden 
Duncombe  Shafto,  of  Whitworth,  in  the  county  of  Durham,  Esq., 
William  Nesfield,  of  Brancepeth,  in  the  county  of  Durham,  clerk, 
and  Thomas  Hopper,  of  the  city  of  Durham,  Esq.,  and  their  heirs, 
subject  to  the  said  annuities  so  given  and  devised  as  aforesaid  ;  to 
hold  the  same  unto  the  said  B.  E.  D.  Shafto,  W.  Nesfield,  and 
[  ♦476  ]       T.  Hopper,  and  their  *heirs,  subject  as  aforesaid,  to  and  for  the 
several  uses,  upon  the  trusts,  and   to  and  for  the  intents  and 

(1)  The  same  case  had  been  pre-  153)  and  Wilson  ▼.  Edtn,  82  R  B.  635 

viously  sent  for   the  opinion  of  the  (5  Ex.  752).     [See  also  S,  C.  14  Boar. 

Court  of  Exchequer.    See  Wilson  v.  317,  16  Beav.  153.] 
Eden,  11  Beav.  237,  253  (see  83  H.  B. 
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purposes,  and  ander  and  subject  to  the  powers,  provisoes,  declara-  Wilson 
tions  and  limitations,  hereinafter  limited,  declared  or  expressed  of  eden. 
and  concerning  the  same,  that  is  to  say :  To  the  use  of  mj  said 
brother,  the  said  Morton  John  Davison,  and  his  assigns,  for  and 
during  the  term  of  his  natural  life,  without  impeachment  of  or 
for  any  manner  of  waste  :  And,  from  and  immediately  after 
the  determination  of  that  estate  by  forfeiture  or  otherwise  in  his 
lifetime,  then  to  the  use  of  the  said  B.  E.  D.  Shafto,  W.  Nesfield 
and  T.  Hopper,  and  their  heirs,  during  the  life  of  the  said  Morton 
John  Davison,  upon  trust  to  support  and  preserve  the  contingent 
uses  and  estates  hereinafter  limited  from  being  defeated  or 
destroyed,  and  for  that  purpose  to  make  entries  and  bring  actions, 
as  occasion  shall  require ;  but  nevertheless  to  permit  and  suffer  the 
said  Morton  John  Davison  and  his  assigns,  during  his  life,  to 
receive  and  take  the  rents,  issues,  and  profits  of  the  said  heredita- 
ments and  premises,  to  and  for  his  or  their  own  use  and  benefit : 
And,  from  and  immediately  after  his  decease,  to  the  use  of  the 
first  son  of  the  said  Morton  John  Davison,  lawfully  begotten,  and 
of  the  heirs  male  of  the  body  of  such  first  son  lawfully  issuing ; 
and,  for  default  of  such  issue,  to  the  use  of  the  second,  third,  fourth, 
and  all  and  every  other  the  son  and  sons  of  the  said  Morton  John 
Davison,  lawfully  to  be  begotten,  severally,  successively,  and  in 
remainder,  one  after  another,  as  they  shall  be  in  seniority  of  age 
and  priority  of  birth,  and  of  the  several  and  respective  heirs 
male  of  the  body  and  bodies  of  all  and  every  such  son  and  sons 
lawfully  issuing,  the  elder  of  such  sons,  and  the  heirs  male  of  his 
body,  being  always  to  be  preferred  and  *take  before  the  younger  of  [  '^^^  ] 
such  sons  and  the  heirs  male  of  his  and  their  body  and  bodies :  And, 
in  default  of  such  issue,  to  the  use  of  Sir  William  Eden,  Bart.,  his  heirs 
and  assigns  for  ever."  And  the  said  testator  thereby  constituted 
and  appointed  the  said  Morton  John  Davison  executor  of  his  said  will. 

The  testator  afterwards  signed  and  published  a  testamentary  paper, 
bearing  date  the  9th  March,  1835,  purporting  to  be  a  codicil  to  his  said 
will,  and  containing  certain  additions  to,  and  alterations  of,  the 
annuities  bequeathed  by  his  said  will,  but  not  in  any  other  manner 
affecting  such  will. 

Morton  John  Davison,  the  brother  of  the  testator  and  the  sole 
executor  named  in  the  will,  died  on  the  28th  June,  1841,  in  the 
lifetime  of  the  said  testator,  and  without  ever  having  had  any  issue ; 
and,  after  his  death,  the  testator  duly  signed  and  published  another 
codicil  to  his  said  will,  in  the  words  and  figures  following :  ''  This 
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Wilson      is  a  codicil  to  the  last  will  and  testament  of  me,  Sir  Robert  Johnson 
Edkn.        Eden,  of  Windlestone,  in  the  county  of  Durham,  Bart.,  which  will 
is  dated  the  14th  day  of  April,  1815.    Whereas,  by  my  said  will,  I 
appointed  as  the  executor  thereof  my  late  only  brother  Morton  John 
Davison,  Esq.,  who  died  on  the  28th  day  of  June  last:  Now  I  do, by 
this  codicil,  appoint  my  nephew   John   Methold,  Esq.  the  sole 
executor  of  my   said  will :    And  I  hereby  ratify,  confirm,  and 
republish  my  said  will.    As  witness  my  hand,  this  10th  day  of  July, 
1841.    BoBEBT  Johnson  Eden."     (Then  followed  the  attestation.) 
The  said  John  Methold  afterwards  took  the  name  of  Eden, 
instead  of  Methold. 
The  testator  died  on  the  8rd  September,  1844,  without  having 
[  H7S  ]      revoked  or  altered  his  said  will,  except  so  far  as  *the  same  was 
altered  by  the  said  codicils  thereto,  and  without  having  revoked  or 
altered  the  said  codicils,  or  either  of  them.    And  the  said  will  and 
codicils  have  since  been  duly  proved  by  the  said  John  Eden,  the 
executor  thereof. 

The  testator  was,  at  the  time  of  his  death,  possessed  of  several 
leasehold  estates  in  the  townships  of  Merrington  and  Middlestone, 
both  now  in  the  parish  of  Merrington  in  the  county  of  Durham, 
held  under  various  leases  from  the  Dean  and  Chapter  of  Durham 
for  terms  of  twenty-one  years  respectively,  a  part  of  which  lease- 
hold estates  was  acquired  by  the  testator*s  father,  in  the  year  1773, 
and  the  remaining  portions  thereof  had  been  acquired  by  his  said 
father  or  himself  at  various  times  since.  (The  case  then  set  oat 
the  dates  of  the  several  purchases.)  And  the  Dean  and  Chapter  of 
Durham  have  hitherto  renewed  the  leases  under  which  the  said 
estates  were  held  at  the  end  of  every  seven  years,  according  to  their 
usual  custom  with  respect  to  property  held  under  leases  from 
them ;  but  the  leases  contained  no  covenant  on  their  part  to  do  so. 
In  the  year  1888  the  Dean  and  Chapter  of  Durham  demised  the 
coal  mines  under  the  said  leasehold  estates,  and  other  adjoining 
lands,  with  power  to  erect  cottages  and  make  a  railway:  ^sA 
several  cottages  have  accordingly  been  erected,  and  a  railway  made 
through  part  of  the  said  leasehold  estates.  The  testator  was  not,  at 
the  time  of  his  death,  possessed  of  or  entitled  to  any  leasehold  estates 
for  years,  except  in  the  townships  of  Merrington  and  Middlestone. 
The  township  of  Middlestone  was  heretofore  in  the  parish  of 
St.  Andrew  Auckland,  but  was,  on  the  26th  April,  1846,  annexed  to 
the  said  parish  of  Merrington. 
[  *79  ]  The  parish  of  Merrington  is  intersected  by  a  high  ridge  of  hiH^i 
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ranging  east  and  west,  upon  the  summit  of  which  the  church  and  wii^aoir 
village  of  Merrington  are  sitaated  ;  and  the  greater  portion  of  the  kdbn. 
said  leasehold  estates  (to  the  extent  of  539  acres  or  thereabouts)  lie 
to  the  south  of  the  said  ridge,  and  extend  to  and  (for  about  2,050 
yards)  abut  on  the  northern  boundary  of  the  freehold  manor  and 
estate  of  the  testator,  in  the  township  of  Windlestone,  heretofore  in 
the  parish  of  St.  Andrew  Auckland,  but  now  forming  part  of  the 
new  parish  of  Gounden,  which  was  made  a  parish  in  the  year  1842, 
and  adjoin  the  said  freehold  estate  of  Windlestone,  but  are  in  part 
separated  therefrom  by  a  turnpike  road,  and  in  part  by  the  ordinary 
hedges  of  the  country,  through  which  are  necessary  communications 
for  those  tenants  who  hold  both  freehold  and  leasehold  in  the  same 
farm ;  and  in  some  instances  the  leaseholds  were  let  and  occupied 
with  the  said  freeholds,  at  undivided  yearly  rents. 

The  said  leasehold  estates  are  not  intermixed  with,  or  surrounded 
by,  the  freehold  lands  of  the  said  testator  at  Windlestone ;  but,  with 
the  exception  of  one  plot,  containing  about  18  acres,  they  lie 
together,  and  part  of  them  are  about  a  quarter  of  a  mile  from  the 
mansion  of  Windlestone ;  but  the  turnpike  road  between  Bishop's 
Auckland  and  Bushyford  lies  between  them  and  the  said  mansion. 
The  remainder  of  the  said  leasehold  estates,  containing  about 
72  acres,  lie  on  the  northern  side  of  the  aforesaid  ridge,  and  about 
two  miles  from  the  said  testator's  freehold  mansion  and  estate  at 
Windlestone. 

The  testator  was,  at  the  respective  dates  of  making  his  will  and 
of  his  death,  seised  of  or  entitled  to  not  only  the  said  freehold 
manor  and  estate  of  Windlestone  *( which  comprises  the  whole  town-  [  *480  ] 
ship  of  Windlestone,  and  contains  1,182  acres  2  roods  29  perches), 
but  also  two  closes  of  freehold  land  immediately  adjoining  the  said 
Windlestone  estate,  and  situate  in  the  township  of  Gounden,  and 
containing  together  about  16  acres,  and  the  freehold  tithes  thereof : 
and  also  some  detached  portions  of  freehold  lands  in  the  said  town- 
ship of  Merrington,  and  containing  together  about  106  acres ;  and 
the  freehold  tithes  of  parts  of  the  said  leasehold  estates  in  Merring- 
ton and  Middlestone ;  an  estate  in  the  township  of  West  Auckland, 
chiefly  freehold  and  copyhold,  with  the  freehold  tithes  thereof ;  and 
two  leases  for  lives,  containing  together  1,162  acres  or  thereabouts; 
and  freehold  lands  in  the  township  of  Saint  Helen's  Auckland,  con- 
taining 881  acres  or  thereabouts ;  of  two  freehold  fields,  containing 
together  about  19  acres,  in  the  township  of  Bondgate  in  Auckland ; 
and  of  a  freehold  messuage  in  the  city  of  Durham :  but  which  said 
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Wiuov      freehold  fields  and  messaage  were  afterwards  sold  by  the  testator 
Bmv.       ^  ^  lifetime. 

The  said  freehold  mansion  and  estate  of  Windlestone  have  beai 
in  the  possession,  and  the  residence,  of  the  family  of  the  said 
testator  for  upwards  of  one  hundred  years ;  and  there  are  sevend 
cottages  (some  of  which  are  ornamental)  and  other  buildings  standing 
upon  that  part  of  the  said  leasehold  estates  which  is  nearest  the  said 
mansion ;  and  which  buildings,  consisting  of  three  cottages  called 
Well  Houses,  were,  in  the  lifetime  of  the  testator,  occupied  by 
persons  employed  about  the  said  mansion  and  estate  at  Windle- 
stone ;  and  the  said  testator,  during  his  life,  expended  upwards  of 
40,000L  in  rebuilding  or  restoring  the  said  mansion  and  premises. 
t  •«»  ]  On  the  20th  February,  1845,  Eleanor  Wilson,  one  of  'the  sisters 

and  next  to  kin  of  the  said  testator,  filed  her  bill  in  the  Court  of 
Chancery  against  John  Eden,  the  executor  of  the  testator,  and  the 
said  Sir  W.  Eden  and  others,  praying  (amongst  other  things)  that 
it  might  be  declared  that  the  said  testator  died  intestate  as  to  his 
leasehold  estates,  and  that  an  account  might  be  taken  of  the  same 
and  of  the  rents  and  profits  thereof,  &c. 

The  case  then  stated  that,  on  the  cause  being  tried  before  the 
Mastbb  of  thb  Bolls,  his  Lordship  directed  a  case  to  be  sent  to  this 
Court,  submitting  the  following  question  for  their  opinion : 

Whether  the  leasehold  estates,  of  which  the  testator,  Sir  Bobert 
Johnson  Eden,  died  possessed,  passed  under  the  devise  in  his  will 
of  all  and  singular  his  manors  or  lordships,,  rectories,  advowsons, 
messuages,  lands,  tenements,  tithes  and  hereditaments,  situate, 
lying,  and  arising,  or  being  at  or  near  Windlestone,  West  Auckland, 
St  Helen's  Auckland,  and  Bishop's  Auckland,  in  the  county  of 
Durham  or  in  the  city  of  Durham,  and  Brignal,  in  the  county  of 
York,  and  all  other  his  real  estates  in  the  said  counties  of  York  and 
Durham,  and  elsewhere  in  Great  Britain,  and  all  his  estate  and 
interest  therein. 

The  will  and  codicils  of  the  said  testator  were  to  form  part  of  the 
case. 

Sir  Fitzroy  Kelly ^  for  the  plaintiff : 
The  question  for  the  Court  is,  whether  the  leasehold  estates  passed 
to  the  trustees  under  the  devise  of  the  realty,  or,  as  the  plaintiff 
contends,  to  the  testator's  brother  under  the  previous  bequest  of 
the  personalty.  That  question  raises  three  points  :  first,  how  the 
leaseholds  would  have  passed  before  atat,  7  Will,  IV.  &  1  Vict.  c.  26  ; 
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secondly,   whether,   the  will   *having  been  revived  and  brought       Wilson 
within  the  scope  of  that  Act,  under  sect.  34,  by  the  codicil  in  1841,       edkn. 
the  description  of  the  realty  in  the  will  is  such  a  description  as  is       [  *482  j 
intended  by  sect.  26  ;  thirdly,  whether,  if  it  be,  the  proviso  in  that 
section,  with  respect  to  a  contrary  intention  appearing  by  the  will, 
applies  here. 

As  to  the  first  point :  it  was  laid  down  in  Rose  v.  Bartlett  (i)  that, 
'^  if  a  man  hath  lands  in  fee  and  lands  for  years,  and  deviseth  all  his 
lands  and  tenements,  the  fee  simple  lands  pass  only,  and  not  the 
lease  for  years :  and  if  a  man  hath  a  lease  for  years  and  no  fee 
simple,  and  deviseth  all  his  lands  and  tenements,  the  lease  for  years 
passeth,  for  otherwise  the  will  should  be  merely  void."    And  this 
rale  has  been  recognized  and  acted  upon  up  to  the  passing  of 
stat.  7  Will.  IV.  &  1  Vict.  c.  26.   The  leaseholds  in  the  present  case, 
therefore,  would  not  have  passed,  the  testator  having  also  freehold 
lands  to  which  the  description  would  apply.     In  Thompson  v.  Lady 
LawUy  (2)  the  Court  decided  according  to  the  rule  laid  down  in 
Rose  v.  Bartlett  (1).     Addis  v.  Clement  (3),  Lane  v.  Earl  Stanhope  (4), 
Day  v.  Trig  (5),  and  Lowther  v.  Cavendish  (6)  will  probably  be  cited 
on  the  other  side.    But  in  all  those  cases,  as  Heath,  J.,  with  refer- 
ence to  the  two  first,  observed  in  Thompson  v.  LadyLawley  (7),  there 
were  special  circumstances  from  which  the  intention  of  the  testator 
that  the  personalty  should  pass  under  the  general  devise  could  be 
collected.    In  Addis  v.  Clement  (3)  the  testator  devised  all  his  lands 
which  he  was  seised  or  "  possessed  of,  or  any  ways  interested  in ;  " 
and  this  last  ^description  was  held  to  refer  to  the  leaseholds.    In       [  *483  ] 
Lane  v.  Lord  Stanhope  (4)  and  Lowther  v.  Cavendish  (8)  the  word 
"farms,"    and  the  words    "lands,    tenements,"    "mines"    and 
"  rents,"  were  respectively  held,  in  the  particular  cases,  to  indicate 
leasehold  property.    In  Day  v.  Trig  (5),  where  the  testator  devised 
"  all  "  his  "  freehold  houses,"  he  had  none  but  leasehold  property ; 
so  that  the  second  part  of  the  rule  in  Rose  v.  Bartlett  (1)  applied.  In 
the  present  case  not  only  is  there  nothing,  in  this  devise,  to  indicate 
an  intention  that  the  leaseholds  should  pass  under  it,  but  a  marked 
separation  and  distinction  is  made,  in  the  other  parts  of  the  will, 
between  the  two  descriptions  of  property,  which  are  settled  in  two 
diflferent  ways.    ArkeU  v.  Fletcher  {9)  is  directly  in  point  for  the 

(1)  Cro.  Car.  292.  (6)Aiiib.  356;  8.  C,  more  fully,  1 

(2)  6  B.  E.  695  (2  B08.  &  P.  303).  Eden,  99. 

(3)  2  P.  Wme.  456.  (7)  5  E.  R  595  (2  Bos.  &  P.  318). 

(4)  3  B.  E.  197  (6  T.  E.  345).  (8)  Amb.  356;  S.  C,  1  Eden,  99. 

(5)  1  P.  Wms.  286.  (9)  51  E.  E.  254  (10  Sim.  299). 
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Wilson      plaintifif;  and  Pistol  y.  Riccardwn  {\)  is  an  authority  to  the  same 

Eden.         eflfect. 

As  to  the  second  point :  stat.  7  Will.  IV.  &  1  Vict.  26,  s.  26, 
enacts  that  "  a  devise  of  the  land  of  the  testator,  or  of  the  land  of 
the  testator  in  any  place  or  in  the  occupation  of  any  person  men- 
tioned in  his  will,  or  otherwise  described  in  a  general  manner,  and 
any  other  general  devise  which  would  describe  a  customary,  copy- 
hold, or  leasehold  estate  if  the  testator  had  no  freehold  estate  which 
could  be  described  by  it,  shall  be  construed  to  include  the  customary, 
copyhold,  and  leasehold  estates  of  the  testator,  or  his  customary, 
copyhold,  and  leasehold  estates,  or  any  of  them,  to  which  such 
description  shall  extend,  as  the  case  may  be,  as  well  as  freehold 

[  •484  ]  estates,  *unles8  a  contrary  intention  shall  appear  by  the  will."  But 
that  section  applies  only  to  cases  where  there  is  but  one  genend 
devise  of  the  landed  property,  not  where,  in  addition  to  such  devise, 
the  real  property  and  the  personal  property  are  expressly  left  to 
different  persons.  Here,  moreover,  in  the  very  devise  in  question, 
the  words  "  and  all  other  my  real  estates  "  &c.  define  the  character 
of  the  property  devised,  and  prevent  the  description  from  being  such 
as  would  describe  a  leasehold  estate  if  there  were  no  freehold  to 
which  it  was  applicable. 

(Lord  Campbell,  Gh.  J. :  I  do  not  think  it  is  clear  that  the  words 
"  real  estates  "  might  not  apply  to  leaseholds.) 

As  to  the  third  point :  the  will  itself  clearly  shows  an  intention  that 
the  leaseholds  shall  not  pass  under  the  general  devise,  and  therefore 
the  proviso  at  the  end  of  sect.  26  applies.  In  the  first  place,  the 
testator  begins  by  leaving  all  his  personal  estate,  after  payment  of 
his  debts  and  funeral  expenses,  to  his  brother,  in  terms  so  distinct 
and  technical  that  they  must  rebut  any  inference  of  a  contrary 
intention  which  might  possibly  be  drawn  from  the  terms  of  the  sub- 
sequent  devise.  In  Davis  v.  Gibbs  (2)  a  distinct  bequest  of  this  kind 
was  held  to  afford  a  strong  presumption  against  such  a  construction 
of  another  part  of  the  w  ill  as  would  alter  the  disposition  of  part  of 
the  personal  property.  The  language  of  the  will  here  shows  that  it 
was  framed  by  some  person  thoroughly  acquainted  with  the  effect 
of  legal  phrases ;  and,  if  he  had  intended  to  pass  the  leaseholds 
under  the  devise  of  the  realty,  he  would  have  used  clear  and 
[  *i^o  ]       unmistakeable  words  of  conveyance  to  that  effect.  ^Here,  moreover, 

(1)  2  P.  Wms.  459  (uote  (1)).  (2)  3  P,  Wma  26. 
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if  the  leaseholds  were  held  to  pass  under  the  general  devise,  the  Wilson 
consequence  would  be,  that  the  first  tenant  in  tail  would  take  an  edkn. 
estate  tail  in  the  freeholds,  and  would  take  the  interest  in  the  lease- 
holds absolutely.  The  words  of  limitation  are  clearly  not  intended 
to  eflFect  this.  They  are  applicable  to  freehold  property  only.  And 
the  real  estates  are  made  subject  to  the  payment  of  certain 
annuities,  which  is  a  strong  argument  that  the  freehold  lands  only 
are  meant.  Further,  the  situation  of  all  the  freehold  estates  is 
expressly  described  in  the  devise  ;  but  the  leaseholds,  which  are  in 
the  parish  of  Merrington,  and  distinct  from  the  freehold  property  at 
^Vindlestone  and  elsewhere,  are  not  described  at  all.  It  is  highly 
improbable  that,  if  the  testator  had  intended  the  leaseholds  to  pass 
with  the  other  landed  property,  he  would  not  have  described  them 
as  explicitly  as  the  other  portions  of  his  estates. 

Malins,  contra,  was  not  called  on. 

Lord  Campbell,  Gh.  J. : 

I  have  read  most  carefully  the  case  submitted  to  us,  as  well  as 
the  judgment  of  Lord  Langdalb  (i)  and  of  the  Court  of  Exchequer  (2) ; 
and  I  have  heard  with  great  pleasure  the  able  argument  on 
behalf  of  the  plaintiff:  but,  as  we  entertain  no  doubt  as  to  the 
construction  of  the  will,  I  do  not  think  it  is  necessary  that  we 
should  hear  the  argument  on  the  other  side. 

I  concur  entirely  in  the  decision  of  the  Court  of  Exchequer,  and 
in  the  reasons  which  are  given  by  *them  for  that  decision.  I  [  *^^^  1 
express  no  opinion  as  to  what  would  have  been  the  effect  of  the 
devise  in  question  before  the  passing  of  stat.  7  Will.  IV.  &  1  Vict, 
c.  26;  but  I  am  clearly  of  opinion,  though  with  most  sincere 
respect  for  the  judgment  of  Lord  Langdalb,  that,  under  sect.  26  of 
that  Act,  the  leaseholds  pass  under  the  general  devise  of  the 
realty.  That  section  enacts  "that  a  devise  of  the  land  of  the 
testator,  or  of  the  land  of  the  testator  in  any  place  or  in  the 
occupation  &c."  (His  Lordship  here  read  the  whole  clause,  for 
which  see  p.  674,  ante.)  Now  here  we  have  a  devise  of  the  land  of 
the  testator,  in  a  place,  most  distinctly  set  out.  He  devises  all 
''my  manors  or  lordships,  rectories,  advowsons,  messuages,  lands, 
tenements,  tithes  and  hereditaments,  situate,  lying,  arising  or 
being  at  or  near  Windlestone,  West  Auckland,  St.  Helen's  Auckland, 

(1)  See   Wilson  v.  Eden,   11   Beav.  (2)  See   Wilson  v.  Edtn,  82  E.  E. 

237.  247.     [See  83  R  E.  153.]  855  (5  Ex.  752,  765). 
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WiLBOH  and  Bishop's  Auckland,  in  the  county  of  Durham  or  in  the  city  of 
Edbk.  Durham,  and  Brignal,  in  the  county  of  York,  and  a  parcel  of  land 
purchased  by  me  of  the  late  Mrs.  Mary  Lambton  at  Bomanby,  ne&r 
North  AUerton,  in  the  North  Riding  of  the  county  of  York."  It 
seems  admitted  that,  if  this  had  been  the  whole  devise,  it  would 
have  come  within  the  operation  of  sect.  26.  Then  is  it,  as  has 
been  contended,  taken  out  of  the  operation  of  that  section  by  the 
subsequent  words  "and  all  other  my  real  estates  in  the  said 
counties  of  Durham  and  York,  and  elsewhere  in  Great  Britain,  and 
all  my  estate  and  interest  therein"?  I  cannot  see  how  this  latter 
part  of  this  devise  affects  in  any  way  the  first  part,  or  prevents  it 
from  being  a  devise  of  the  lands  of  the  testator  in  a  particular 
place. 
f  •487  ]  But  it  is  further  contended,  that  the  leaseholds  do  *not  pas3 

under  this  devise,  because  a  contrary  intention  appears  by  the  will. 
Now,  in  examining  whether  there  be  such  a  contrary  intention,  1 
consider  that  we  are  not  to  look  to  any  technicalities,  but  to  form 
our  conclusion  from  the  general  language  of  the  will,  looking  at  all 
such  facts  as  may  fairly  be  taken  into  consideration  in  construing 
it.  Before  the  passing  of  stat.  7  WUl.  IV.  &  1  Vict.  c.  26,  the 
leaseholds  would  not  have  passed  under  such  a  devise  as  this, 
unless  the  will  showed  elsewhere  a  clear  intention  that  they  should 
do  so ;  but,  since  the  Act,  a  contrary  intention  must  be  positively 
shown,  in  order  to  prevent  them  from  so  passing.  I  can  see  no 
such  contrary  intention  here.  I  think  the  testator  clearly  did 
intend  that  the  leaseholds  should  pass.  There  is  no  incompatibility 
in  this ;  for  the  leaseholds  had  been  long  in  the  possession  of  the 
same  family,  and  were  probably  considered  to  form  part  of  one  and 
the  same  estate  with  the  freeholds.  It  has  been  argued  that  great 
inconvenience  would  result  from  the  first  tenant  in  tail  taking  an 
absolute  interest  in  the  leaseholds ;  but  he  takes,  substantially,  the 
same  interest  in  the  freeholds ;  for  he  has  only  to  execute  a  disen- 
tailing deed  to  acquire  precisely  the  same  interest  in  those.  The 
argument  for  the  plaintiff  has  failed  to  convince  me  that  there  is 
anything  in  the  will  to  indicate  an  intention  that  the  leaseholds 
should  not  pass  with  the  freeholds;  and,  that  being  so,  I  am  of 
opinion  that,  under  stat.  7  Will.  IV.  &  1  Vict.  c.  26,  s.  26,  they  do 
so  pass. 

Eble,  J.: 

I  also  have  considered  the  judgment  of  the  Court  of  Exchequer, 
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and  am  perfectly  satisfied  with  it.  I  am  clearly  of  opinion  that  this  Wilson 
devise  is  capable,  *under  sect.  26  of  stat.  7  Will.  IV.  &  1  Vict.  c.  26,  ed^bn. 
of  passing  chattels  real  as  well  as  freeholds.  The  leaseholds  in  [  *483  ] 
question,  therefore,  will  pass,  unless  a  contrary  intention  appears 
by  the  will.  I  cannot  find  any  such  intention  ;  and,  looking  at  the 
facts  which  may  be  taken  into  consideration  in  construing  the  will, 
I  am  of  opinion  that  the  testator  did  intend  that  the  leaseholds 
should  pass  with  the  freeholds.  The  contiguity  of  the  former  to 
the  latter ;  the  unity  of  occupation ;  the  fact  that  part  of  the  lease- 
holds was  let  together  with  the  freehold,  that  part  was  used  for  the 
purpose  of  ornamenting  the  mansion,  which  stood  upon  the  freehold 
property,  and  that  part  was  occupied  by  retainers  employed  upon 
the  freehold ;  all  these  circumstances  produce  a  conviction  in  my 
mind  that  the  leaseholds  and  the  freeholds  were  considered  by  the 
testator  as  one  estate,  and  that  he  intended  that  both  descriptions 
of  property  should  pass  together.  It  has  been  argued  that  the 
form  in  which  the  real  estate  is  settled  is  inapplicable  to  leaseholds. 
No  doubt  it  is,  technically  speaking :  but,  although  we  may  assume, 
as  has  been  suggested,  that  the  framer  of  the  will  must  have  been 
aware  that  leaseholds  are  classed  in  law  under  personalty,  it  does 
not  follow  that  the  testator  adopted  that  knowledge,  or  that  either 
of  them  considered  the  property  in  question  to  be  leasehold ;  they 
may  both  have  thought  that  all  the  estates  were  held  by  the  same 
tenure,  and  have  drawn  and  executed  the  will  in  accordance  with 
that  view.  At  all  events,  I  do  not  think  that  the  argument  founded 
on  the  supposed  legal  knowledge  of  the  framer  of  the  will  at  all 
countervails  that  inference  of  the  testator's  intention  which  is  to  be 
drawn  from  the  facts  I  have  already  mentioned ;  and  *those  facts  f  *^^^  ] 
countervail,  in  my  opinion,  any  technical  argument  to  the  contrary 
as  to  the  construction  of  the  will.  I  am  therefore  of  opinion  that, 
under  this  devise,  the  leaseholds  pass  with  the  freeholds. 

Crompton,  J. : 

I  am  of  the  same  opinion.  The  onus  lies  upon  the  next  of  kin 
to  prove  that  the  will  shows  an  intention  on  the  part  of  the  testator 
that  the  leaseholds  should  not  pass  under  the  devise  of  the  realty. 
That  intention,  in  my  opinion,  has  not  been  shown.  We  need  not 
enter  upon  the  question  as  to  what  would  have  been  the  effect  of  this 
devise  before  the  passing  of  stat.  7  Will.  IV.  it  1  Vict.  c.  26.  The 
form  of  the  limitations  might  then  have  been  a  strong  argument 
against  the  leaseholds  passing.    But,  since  the  Act,  they  will  pass. 
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Wn^ow  unless  a  contrary  intention  is  positively  shown.  I  am  of  opinion 
EnEN.  that  the  intention  of  the  testator  was  that  the  leaseholds  should 
pass  with  the  freeholds,  and  that  he  considered  the  two  as  forming 
one  estate.  I  think  that  the  judgment  of  the  Court  of  Exchequer 
is  right ;  and  that  our  Certificate  should  be  to  the  same  effect  as 
that  which  has  already  been  sent  by  that  Court  (i). 

The  following  Certificate  was  afterwards  sent : 

"  We  have  heard  this  case  argued  by  counsel,  and  are  of  opinion 
that  the  leasehold  estates  of  which  the  testator,  Sir  Robert  Johnson 
Eden,  died  possessed,  passed  under  the  devise  in  his  will  of  ^  all 
and  singular  my  manors  or  lordships,  rectories,  advowsons,  mes- 
suages, lands,  tenements,  tithes  and  hereditaments,  situate,  lying, 
[  *^90  ]  arising  or  being  at  or  near  Windlestone,  West  *Auckland, 
St.  Helen's  Auckland,  and  Bishop's  Auckland,  in  the  county  of 
Durham  or  in  the  city  of  Durham,  and  Brignal  in  the  county 
of  York,'  .  .  .  '  and  all  other  my  real  estates  in  the  said  counties 
of  Durham  and  York,  and  elsewhere  in  Great  Britain,  and  all  my 
estate  and  interest  therein.'    Dated  this  6th  day  of  May,  a.d.  1852. 

"  Campbell. 
"  W.  Eblb. 
"Chablbs  Crompton." 


1862.  DOE  D.   LUCY   MARY  KING  v.   GEAFT0N(2). 

April  17,20.  ^  ' 

my  5.         (18  Q.  B.  496-502 ;  S.  0.  21  L.  J.  Q.  B.  276 ;  16  Jur.  833 ;  19  L.  T.  0.  S.  108.) 

r  ^gg  1  Premises  were  let  from  19tli  April,    1841,  at  the  yearly  rent  of  42/. 

-'  payable  quarterly,  the  first  payment,  of  1L  ISs.  6rf.,  to  be  made  on  24th 

June,  1841,  being  the  proportion  down  to  that  date ;  the  tenant  to  hold 
and  enjoy  &c.,  at  the  said  rent,  until  one  of  the  said  parties  should  give 
the  other  six  calendar  months'  notice  to  quit ;  the  tenant  to  leave  the  said 
premises  in  as  good  condition  as  at  the  date  of  the  agreement: 

Held,  that  notice  might  be  given  to  quit  at  the  expiration  of  any  six 
months  after  June  24th :  and  that  a  notice  on  24th  June  for  25th  December, 
1841,  was  good. 

Ejectment  for  premises  in  Chancery  Lane  in  the  county  of 
Middlesex.  On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  the 
Westminster  sittings  after  last  Hilary  Term,  the  following  agree- 
ment was  proved,  under  which  the  defendant  had  held  the  premises 
as  tenant  of  the  lessor  of  the  plaintiflf. 

(1)  Wightman,  J.  was  absent.  (2)  Comm.  King  v.  Eversfield  [1897] 

2  Q.  li.  475,  66  L.  J.  Q.  B.  809.— A,  C. 
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"  Memorandum  of  agreement  made  and  entered  into  the  19th  day        doe  d. 

of  April,  1841,  between  Lucy  Mary  King,  of  "  &c.,  "  widow,        ^V!^ 

of  the  one  part,  and  Henry  Grafton,  of*  &c.,  *' philosophical     GRafton. 

instrument  maker,  of  the  other  part. 

"  First,  the  said  L.  M.  King  agrees  to  let,  and  the  said  H.  Grafton 

agrees  to  take,  all  that  the  ground  floor  and  front  room  on  the 

second  floor  of  the  dwelling-house  of  the  said  L.  M.  King,  situate 

in  Chancery  Lane  aforesaid,  and  numbered  80,  at  the  yearly  rent 

of  421.  payable  quarterly;  the  first  payment,  of  71.  13«.  6rf.,  to 

be  made  on  the  24th  day  of  June  next,  being  the  proportion  of  rent 

from  the  19th  of  April,  1841,  to  that  date.      And  it   is  hereby 

further  agreed  that  the  said  H.  Grafton  shall  and  may  hold  and 

enjoy  the  said  ground  floor  and  room  *at  the  said  rent,  free  from       [  ♦•197  ] 

all  rates  and  taxes,  until  one  of  the  said  parties  shall  give  unto  the 

other  six  calendar  months'  notice  in  writing  to  quit  at  the  expira* 

tion  of  any  such  notice  the  said  Henry  Grafton  shall  and  will  leave 

the  said  premises  with  the  fixtures  thereon  in  as  good  state  and 

condition  as  the  same  now  are.    And  it  is  also  agreed  **  &c.  (no 

alteration  to  be  made  in   the  premises  without  the  consent  of 

L.  M.  King,  nor  the  shop  used  for  any  other  business  than  that  of 

a  philosophical  instrument  maker ;  and  Grafton  to  have  the  use 

of  certain  fixtures,  which  were  scheduled,  so  long  as  he  should 

occupy  &c.).     **  As  witness  the  hands  of  the  parties  hereto,  the  day 

and  year  first  above  written. 

"Lucy  Kino." 

The  lessor  of  the  plaintiff  gave  notice  on  the  24th  June,  1851, 
to  quit  on  25th  December  following.  For  the  defendant  it  was 
urged  that  a  notice  ought  to  have  been  given  expiring  on  the  19th 
of  April,  or,  if  not,  then  on  the  24th  of  June.  The  Lord  Chief 
Justice  thought  otherwise :  and  the  jury,  under  his  Lordship's 
direction,  found  a  verdict  for  the  plaintiff. 

Warreii,  in  this  Term  (April  17th),  moved  for  a  new  trial  on  the 
ground  of  misdirection.  He  cited  several  authorities  (discussed 
afterwards  on  argument  upon  the  motion) ;  and  (April  20th)  a  rule 
nisi  was  granted. 

O.  Hayes  now  showed  cause : 

Where  an  agreement  is  made  generally,  to  quit  at  half  a  year's 
or  a  quarter's  notice,  the  half  year  or  quarter  must  end  with  an 
entire  year  of  the  tenancy :  Doe  d.  Pitcher  v.  Donovan  (i).   But  herq 
(I)  1  Taunt,  555 ;  *S.  0.  at  Nisi  Prius,  2  Camp.  78, 
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Dob  d.  the  parties  have  made  a  Bpecial  agreement  (not  orally  as  in  that 
^^f  ^  case,  but  in  writing)  by  which  *the  first  payment  of  rent  (for  part 
Gbaftok.  q{  ^  quarter)  was  to  be  made  on  24th  June,  and  the  defendant  was 
^  to  hold,  at  42Z.  a  year,  payable  quarterly,  until  one  party  should 
give  the  other  six  months'  notice  to  quit;  and  the  defendant  under- 
took to  quit  at  the  expiration  of ''  any  such  "  notice.  The  starting 
point  is  24th  June ;  the  rent  for  the  broken  period  preceding  was 
calculated,  and  was  to  be  paid  off  on  that  day ;  and  the  defendant 
then  commenced  a  holding  which  was  determinable  by  six  months' 
notice  from  any  quarter  day.  The  half  year's  notice  might  have 
been  given  on  the  first  Michaelmas  Day.  If  this  was  not  so,  a 
tenancy  from  year  to  year  must  have  been  contemplated ;  but  the 
parties  have  not  used  any  words  expressing  such  an  intention  :  and 
the  special  habendum  clearly  implies  a  different  one.  [He  cited 
Wilson  V.  Abbott  (1),  Kemp  v.  De)rett(2\  Doe  d.  Pitcher  v. 
Donovan  (3),  Brown  v.  Burtenshaw  (4).] 

f  499  ]  Warren,  contra  : 

A  yearly  tenancy  was  constituted  in  this  case,  according  to 
Doe  d.  Pitcher  v.  Donovan  (3).  The  agreement  is  to  take  **at  the 
yearly  rent  of  42Z.,  payable  quarterly." 

(Lord  Campbell,  Ch.  J. :  That  may  be  only  the  mode  of 
computing  the  rent.) 

A  general  hiring  of  a  servant  at  so  much  a  year  is  a  yearly  hiring. 
"Payable  quarterly"  merely  denotes  the  time  of  payment.  Six 
calendar  months'  notice  is  the  usual  term  in  a  yearly  tenancy.  The 
words  "  at  the  expiration  of  any  such  notice,"  properly  read,  begin 
a  sentence,  which  has  reference  to  the  giving  up  of  the  premises 
and  fixtures  in  good  condition  :  it  is  immaterial  to  this  head  of  the 
agreement  what  the  time  of  notice  was :  the  stipulation  is,  in  sub- 
stance, that,  whichever  party  gives  notice,  the  tenant  shall  be 
bound  to  deliver  up  everything  in  the  condition  bargained  for. 
Some  difficulty  arises  from  the  entry  in  the  middle  of  a  quarter ; 
but,  in  any  view  of  the  case,  notice  for  25th  December  cannot  be 
correct.  In  Doe  d.  Cornuall  v.  Matthews (s)  the  tenant  entered  on 
May  7th,  1850,  on  an  agreement,  at  a  rent  payable  quarterly.  No 
rent  was  ever  paid.     It  was  contended  that  the  tenancy  must  run 

(1)  3  B.  &  C.  88.  (4)  7  Dowl.  &  By.  603. 

(2)  14  E.  R.  828  (3  Camp.  olO).  (5)  87  R.  E.  749  (11  C,  K  675), 

(3)  I  Taunt.  555,  657. 
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from  June  24th,  1860 ;  and  *Boe  d.  Holcomb  v.  Johnson  (i)  and        Dob  d. 
Doe  d.  Savctge  v.  Stapleton  (2)  were  cited :  but  the  Court  of  Common  '^^^ 

Pleas  held  that  the  tenancy  was  properly  determined  by  a  notice  Grapton. 
ending  May  7th,  1851.  In  Doe  d.  Wadmore  v.  Selwyn  (3),  where  the  ''  "' 
tenant  entered  during  a  quarter,  agreeing  to  pay  rent ''  quarterly 
and  for  the  half  quarter,"  it  was  left  to  the  jury  whether  the  tenant 
held  from  the  quarter  day  before,  or  the  quarter  day  after  he 
entered;  and  the  jury,  under  Lord  Ellbnborouoh's  direction, 
found  ''  that  the  tenancy  commenced  with  the  preceding  quarter." 

(WiGHTMAN,  J.:  The  notice  here  must  stand  on  the  express 
stipulation,  if  there  be  one,  to  quit  at  any  six  months ;  otherwise 
there  is  no  view  which  can  support  it.) 

The  language  of  Lord  Kbnyon  in  Shirley  v.  Newman  (4)  supports  the 
principle  relied  on  by  the  defendant,  though  an  exception  is  there 
allowed  in  the  case  where  a  notice,  other  than  the  ordinary  one,  is 
acquiesced  in.  In  Kemp  v.  Deirett  (s)  there  was  a  peculiar  expression, 
not  used  here,  that  the  tenant  should  "  always  "  be  subject  to  quit 
at  three  months'  notice.  There  is  no  indication  on  the  face  of  this 
agreement  that  less  than  a  year's  holding  was  contemplated :  it  was 
not  necessary  to  make  an  express  provision  for  a  six  months'  notice. 
The  mention  of  six  months'  notice,  and  of  the  ''  expiration  of  any 
such  notice,"  refers  only  to  the  usual  incident  of  a  yearly  holding, 
which  both  parties  must  be  supposed  to  have  known. 

Lord  Campbell,  Ch.  J. : 

This  notice  was  sufficient.  ^Looking  to  the  agreement,  I  think  [  *50i 
there  is  no  doubt  of  the  intention,  and  that  neither  party  had  a 
notion  of  creating  a  tenancy  which  might  not  be  determined  by  a 
six  months'  notice,  as  here  given.  If  there  had  been  any  case 
supporting  a  different  construction,  I  should  have  felt  bound  by  it: 
but  there  is  none  which  seems  at  all  to  controvert  the  conclusion 
that  a  notice  for  the  25th  of  December  was  sufficient  according  to 
the  intention  of  the  parties.  It  is,  no  doubt,  true  that,  on  an 
ordinary  yearly  letting,  the  six  months'  notice  must  expire  at  the 
end  of  the  year.  But  here  no  words  appear  which  make  such  a 
construction  necessary.  The  word  "yearly"  is  only  a  word  of 
calculation ;  the  payment  is  to  be  at  the  rate  of  a  yearly  rent  of 
421.    The  first  payment  is  to  be  for  the  period  from  19th  April  to 

(1)  9  R.  B,  800  (6  Esp.  N.  P.  C.  10).  (1)  0  R.  R.   737  (1  Esp.  N.  P.  C. 

(2)  33  R.  R.  667  (3  Car.  &  P.  275).         266). 

(3)  Adams  on  Ejectment,  107,  4th  ed.  (5)  H  R.  R.  828  (3  Camp.  510). 
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Dob  d.       24th  Jane,  being  the  proportion  of  rent  to  that  date :  there  is  nothing 
if  ^        in  that :  then  comes  the  regular  habendum :  and  then  "  until  one 

Graitox.  qJ  ttj^  gj^jj  parties  shall  give  unto  the  other  six  calendar  months' 
notice  in  writing  to  quit."  That  indicates  the  term ;  which  is  not 
to  be  less  than  six  months,  and  not  necessarily  longer.  Therefore 
the  anus  which  rested  upon  Mr.  Wan-en  in  this  case  has  not  been 
sustained :  the  tenancy  is  not  shown  to  have  been  yearly ;  and,  if 
it  was  not,  there  was  no  need  that  the  notice  should  expire  at  the 
period  when  the  tenancy  commenced.  In  Doe  d.  PiichtT  v. 
Donovan  (i)  there  was  nothing  to  indicate  that  the  notice  was  not 
meant  to  expire  on  the  day  when  the  tenancy  began.  Here,  it  is 
expressly  agreed  that  the  first  payment  shall  be  on  the  24th  of  Jane 
for  the  rent  due  from  April  19th  ;  that  the  other  payments  shall  be 

r  •502  ]  quarterly ;  and  that  the  tenant  shall  hold  until  one  *partY  shall 
give  the  other  six  months'  notice.  And  that  notice  was  given  on 
the  24th  of  June. 

WlOHTMAN,  J. : 

Every  case  of  an  express  agreement,  as  this  was,  must  be 
decided  on  its  own  terms.  "At  the  yearly  rent  of  42L  payable 
quarterly,"  would  indicate  a  yearly  tenancy ;  but  what  follows  is 
inconsistent  with  this  :  provision  is  made  for  paying  the  portion  of 
a  quarter,  to  24th  June;  and  it  is  then  added:  "  until  one  of  the 
said  parties  shall  give  unto  the  other  six  calendar  months'  notice." 
These  are  the  effective  words,  and  decide  the  construction  of  the 


Eblb,  J. : 

The  authorities  determine  that,  where  premises  are  taken  on  a 
yearly  tenancy,  the  term  must  expire  with  the  year.  But  that  is  so 
only  where  the  hiring  is  for  a  year ;  and  in  this  case  the  presump- 
tion of  a  yearly  taking  which  might  result  from  the  mention  of  a 
yearly  rent  is  rebutted  by  the  words  which  follow. 

Crompton,  J. : 

There  is  no  doubt  that  a  holding  was  commenced  from  the  24ih 
of  June,  which  would,  priynd  facie,  be  a  yearly  one  :  but  it  is  cut 
down  by  the  subsequent  words  allowing  either  party  to  determine  it 
by  a  notice  at  six  months,  which  may  not  be  the  six  months  usuaU/ 
contemplated  under  a  yearly  holding. 

Rule  discharged  (2)' 

(1)  1  Taunt,  ooo.  (2)  See  Tress  v.  S<tvage,  4  E.  &  B.  37. 
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PAEKER(l).  ''^'' 

(18  Q.  B.  503—516 ;  S.  C.  21  L.  J.  a  B.  311 ;  16  Jur.  1041 ;  19  L.  T.  0.  S.  122.)         ^  ^^^  ^ 

Assumpsit  on  a  promise  that,  if  the  assignees  of  a  bankrupt  would 
permit  the  sale  of  his  goods,  defendants  would  pay  plaintiff  the  net  proceeds 
to  the  amount  of  his  debt  secured  on  such  goods.  Plea :  Non  aesumpait. 
On  the  trial  it  was  proved  that  defendants,  being  solicitors  to  the  assignees, 
wrote  to  plaintiff's  solicitor,  saying,  *'In  consideration  of*  plaintiff's 
**  consenting  to  the  sale  "  "we  hereby,  on  behalf  of  the  assignees,  consent 
that  the  net  proceeds  "  shall  be  paid  to  plaintiff.  This  offer  was  accepted ; 
the  goods  were  sold  ;  but  the  net  proceeds  were  not  paid  over.  The  letter 
was  written  by  the  authority  of  the  trade  assignee,  but  not  known  to  nor 
ratified  by  the  official  assignee.  Other  subsequent  letters  were  in  evidence. 
Nonsuit  with  leave  to  move : 

Held  :  that  subsequent  letters  were  not  admissible  to  aid  in  construing 
the  contract  in  the  first  letter.  That,  on  the  true  construction  of  the  letter, 
defendants  did  not  contract  themselves,  but  made  the  contract  for  the 
assignees  :  that  the  trade  assignee  had  no  authority  to  bind  the  official 
assignee  personally  :  but  that  this  absence  of  authority  did  not  make  de- 
fendants liable  on  the  contract  as  principals ;  and  that  the  nonsuit  was  right. 

Semhle:  that  in  such  cases  there  is  an  implied  undertaking  by  the 
professed  agent  that  he  has  the  authority  he  professes  to  have. 

Declaration  stated  that  Messrs.  Arless  and  Tucker  had  assigned 
by  bill  of  sale  to  plaintiff  by  way  of  security  for  268Z.  7«.  certain 
goods ;  and  that  whilst  the  debt  was  unsatisfied  Arless  and  Tucker 
became  bankrupts.  That  the  goods  were  seized  by  their  assignees, 
-who  were  about  to  sell  them;  and  plaintiff  gave  notice  that  he 
claimed  the  goods  and  would  forbid  the  sale.  That,  in  considera- 
tion plaintiff  would  consent  to  the  sale,  defendants  promised  that 
the  net  proceeds  of  the  effects  included  in  the  bill  of  sale  should  be 
paid  to  plaintiff  to  the  extent  of  the  balance  then  due  to  him. 
Averments  of  consent  by  plaintiff,  and  that  the  sale  took  place. 
Breach,  that  the  net  proceeds  were  not  paid  to  plaintiff.  There 
were  also  counts  for  money  had  and  received,  and  on  accounts 
stated. 

Plea :  Non  aasumpserunt.     Issue  thereon. 

On  the  trial,  before  Lord  Campbell,  Ch.  J.,  at  Guildhall,  at  the 
sittings  after  last  Hilary  Term,  the  material  facts  appeared  to  be 
that  the  defendants  were  solicitors  to  the  ^assignees  of  Messrs.  [  *504  ] 
Arless  and  Tucker,  who  had  become  bankrupts.  The  trade  assignee 
had  ordered  a  sale  by  auction  of  goods  seized  as  the  property  of  the 
bankrupts,  when  the  plaintiff's  solicitor  gave  notice  that  the  plaintiff 

(1)  Cited,  Cherry  Y,  Colonial  Bank  of      England  [1903]   A.   C.    114,    119,   72 
AiiBtraJasia  (1869)  L.  R.  3  P.  C.  32,  38      L.  J.  Ch.  402,  88  L.  T.  244.— A.  C. 
L.  J.  P.  C.   49;  Starketj  v.   JJank  of 
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Lewis       claimed  part  of  the  goods  under  a  bill  of  sale  by  way  of  mortgage 
Nicholson.    The  following  letters  were  then  proved. 

Defendants  to  plaintiff's  solicitor,  26th  Augost,  1851. 

"  Re  Arlis8  and  Tucker.  Sir, — In  consideration  of  Mr.  James 
Henry  Lewis,  for  whom  you  act,  consenting  to  the  sale,  by 
Messrs.  Lewis  &  Son,  of  the  bankrupts'  printing  materials  and 
other  effects  (part  whereof  is  included  in  a  bill  of  sale  to  Mr.  J.  H. 
Lewis  by  way  of  mortgage,  dated  the  16th  of  March,  1850),  we 
hereby,  on  behalf  of  the  assignees,  consent  that  the  net  proceeds  of 
the  effects  included  in  the  said  bill  of  sale  shall  be  paid  over  to  you 
or  your  client  to  the  extent  of  the  balance  now  remaining  due 
under  the  bill  of  sale  for  principal  and  interest.  We  shall  feel 
obliged  by  your  sending  us  immediately  a  consent  to  the  sale 
accordingly.    Yours  faithfully,  Nicholson  and  Parker." 

Plaintiff's  solicitor  to  defendants,  27th  August,  1851. 

"  Re  Arliss  and  Tucker.  Dear  Sirs, — In  compliance  with  the 
undertaking  given  by  you  herein,  and  contained  in  your  letter  of 
the  26th  instant,  I  hereby,  on  the  part  of  Mr.  James  Henry  Lewis, 
consent  to  the  sale  by  Messrs.  Lewis  &  Son  of  the  bankrupts' 
printing  materials  and  other  effects  (part  of  which  is  included  in 
the  bill  of  sale  to  Mr.  J.  H.  Lewis  by  way  of  mortgage,  dated  the 
16th  of  March,  1850).  I  am.  Gentlemen,  Your  obedient  servant, 
J.  H.  F.  Lewis,  solicitor  to  the  said  J.  H.  Lewis." 

The  sale  took  place  accordingly.  The  trade  assignee  of  the  I>ank- 
[  •505  ]  ruptshad  authorized  the  writing  of  the  letter  *of  26th  August,  1851. 
The  official  assignee  was  absent  at  the  time,  and  did  not  know  of 
the  writing  of  that  letter  till  afterwards  ;  he  was  called  as  a  witness 
for  the  plaintiff,  and  proved  that  he  never  ratified  the  contract  in 
that  letter. 

Some  letters  written  after  the  dispute  had  arisen  were  put  in 
evidence,  which,  as  plaintiff  contended,  showed  that  defendants 
considered  themselves  as  personally  bound  by  the  undertaking  of 
26th  August. 

The  Lord  Chief  Justice  directed  a  nonsuit,  with  leave  to  move 
to  enter  a  verdict  if  the  Court  should  be  of  opinion  that,  on  the 
documents  and  evidence,  the  plaintiff  was  entitled  to  recover. 

Shee,  Serjt.,  in  the  ensuing  Term,  obtained  a  rule  ni»i  accordingly. 

Bramwell  and  Willes  now  showed  cause  : 
The  plaintiff  claims  to  be  entitled  to  a  verdict  on  two  grounds : 
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1,  that  the  written  contract  was  in  such  terms  as  to  amount  to  a        Lewis 

personal  undertaking  by  the  defendants;  2,  supposing  the  written    Nicholson. 

contract  to  be  made  with  the  assignees,  through  the  agency  of  the 

defendants,  that  there  was  no  authority  in  fact,  and  therefore  in  law 

tlie  defendants  are  liable  as  principals.     The  defendants  deny  all 

tliese  propositions.    In  construing  the  letter  of  26th  August,  it  is 

material  to  observe  that  the  promise  is  to  do  a  thing  which  the 

writers'  clients,  the  assignees,  could  perform,  but  which,  without 

their  consent,  the  writers  could  not ;  that  it  is  in  consideration  of 

the  client  of  the  person  to  whom  it  is  addressed  consenting  to  a 

matter  beneficial  to  the  assignees  and  in  which  the  writers  had  no 

interest ;  and  that,  though  the  promise  is  in  some  degree  worded  in 

*the  first  person,  it  is  qualified  by  saying  the  promise  is  by  us,  but       C  *506  ] 

''on  behalf  of  the  assignees."     hi  the  answer,   the  plaintiff's 

solicitor,  who  was  clearly  not  making  a  personal  contract,  uses  the 

same  form  of  speech.     '*  In  compliance  with  the  undertaking  given 

by  you  herein,  and  contained  in  your  letter  of  the  26th  instant,  I 

hereby,  on  the  part  of  Mr.  James  Henry  Lewis,  consent."    These 

t\¥0  letters  form  the  contract ;  the  whole  question  of  construction 

is  whether  at  the  time  when  these  words  were  written,  applying 

them  to  the  facts,  the  intention  appears  to  have  been  to  make  a 

contract  between  the  solicitors  or  between  the  clients.    It  cannot 

be  expected  that  any  case  should  be  found  in  which  the  contract 

lias  been  in  words  closely  resembling  the  present ;  but  the  reasoning 

of  the  judgment  of  the  Court  of  Exchequer  CheLmher  in  Downmanv. 

WiUiams(i)  seems  very  applicable,  and  shows  that  this  is  not  a 

personal  contract.    Burrell  v.  Jones  (2)  will  be  cited  on  the  other 

side :  but  there  the  words  were  "  We,  as  solicitors  "  &c., "  do  hereby 

undertake  to  pay."    These  words  import  a  personal  undertaking  ; 

and  there  was  nothing  in  the  fact  that  they  were  solicitors  to  show 

that  there  was  no  intention  to  undertake  so.    In  Appleton  v.  Binks  (3), 

and  in  HcM  v.  Aahurst  (4),  contracts,  expressed  to  be  on  behalf  of 

others,  were  construed  to  be  personal ;  but  that  was  because  on  the 

face  of  the  instrument  it  appeared  that  they  could  not  operate 

otherwise :  in  Appleton  v.  Binks  (3)  because  the  instrument  was 

under  seal,  and  not  sealed  by  the  principal;    and   in  Hall  v. 

A8hur8t{4)  because  the  "  London  creditors,"  on  *  whose  behalf  the       [•507] 

(1)  68  E.  E.  413  (7  Q.    B.   103).  (2)  22  E.  E.  296  (3  B.  &  Aid.  47). 

Beversing,  in  part,  the  judgment  of  (3)  7  E.  E.  672  (5  East,  148). 

a  B.  in  Jones  7.  Downman,  68  E.  E.  (4)  1  Or.  &M.  714;  iS.  C.  3  Tyr.  420. 
413,  note  (2)  (4  Q.  B.  235,  note  (a) ). 
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lkwis       defendant  made  the  contract,  were  not  a  body  with  whom  it  could 
NicHOLBOK.    ^  intended  to  make  a  contract.     That  is  the  ground  of  Lord 
Lyndhubst'b  judgment. 

Then  as  to  the  second  point.  The  trade  assignee  authorised  this 
contract;  he  as  trade  assignee  had  general  authority  over  the 
estate  of  the  bankrupts ;  and  the  ofScial  assignee,  having  left  him 
alone  in  the  management,  must  be  taken  impliedly  to  have  given 
him  authority  to  act  for  him. 

(Lord  Campbell,  Ch.  J. :  Probably  he  gave  him  that  authority 
as  to  selling  the  estate :  but  you  must  go  so  far  as  to  show  that 
the  trade  assignee  had  authority  to  bind  the  official  assignee 
personally  by  a  collateral  contract.) 

Supposing  that  in  fact  he  was  not  bound,  that  does  not  make  the 
defendants  liable  as  principals.  If  they  had  acted  mold  fid^,  there 
can  be  no  doubt  that  they  would  be  liable  in  tort  for  deceit. 
Perhaps  they  are  liable  on  an  implied  assumpsit  that  they  had 
authority  to  bind  the  assignees ;  but  they  are  not  principals : 
Jenkins  v.  Hutchinson  {i).  The  declaration  in  this  case  is  that 
defendants  promised  to  pay.  The  proof  is  that  defendants  asserted 
or,  at  most,  promised  that  the  assignees  promised  to  pay.  The 
measure  of  the  damage  for  not  paying  a  sum  of  money,  if  there 
was  a  contract  to  pay  it,  is  the  sum  of  money.  The  measure  of 
the  damage  for  not  having  authority  to  contract  for  a  principal  is 
the  value  of  the  recourse  to  that  principal,  and  may  be  nominal. 

Sheff  Serjt.  and  Macnamara,  in  support  of  the  rule : 

^  *oos  ]  The  defendants  contracted  as  principals.    The  letters  of  *26th 

and  27  th  August  are  ambiguous,  and  may  be  explained  by  the 
subsequent  acts  and  letters  of  the  parties :  Harper  v.  Williams  (2), 
Dofcnman  v.  WiUiams  (8). 

(Erlb,  J, :  In  Downman  v.  Williams  (s)  the  Court  looked  at  all 
the  letters  forming  the  contract  in  order  to  see  what  the  contract 
was,  and  to  the  subsequent  letters  and  acts  to  see  whether  there 
was  authority  to  make  it.  But  I  do  not  think  that  in  either  that 
ease  or  Harper  v.  Williams  {2)  they  used  subsequent  admissions, 
whether  in  writing  or  not,  to  construe  a  written  contract.) 

Taking  the  letters  by  themselves,  they  import  a  personal  contract. 

(1)  78  B.  B.  wo  (13  a  B.  744).  (3)  68  B.  E.  413  (7  a  B.  103). 

(2)  ea  B,  B.  834  (4  Q.  B.  219). 
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In  several  cases  besides  Hall  v.  Ashurstii)  parties  have  been  held        Lewis 
personally  liable  on  contracts  expressed  to  be  made  '^  on  behalf  "  of    nichoi^on. 
others. 

(Crompton,  J.  referred  to  Watson  v.  Muirel  (2).) 

There  are  also  similar  decisions  in  Ex  parte  Bentley  (3),  Kennedy  v. 
Gouveia  (4),  Noi'ton  v.  Heir  on  (5). 

But,  supposing  that  the  contract  purports  to  be  only  made  by 
the  defendants  as  agents,  there  was  no  real  principal ;  for  the  trade 
assignee  has  not  authority  to  throw  a  personal  responsibility  on 
the  oflScial  assignee  :  Ex  parte  Evans  (6),  Ex  parte  Young  (7),  Munk 
V.  Clarke  (s).  Then,  not  having  a  principal,  the  defendants  are 
liable  personally  on  the  contract :  Jones  v.  Downman  (9),  note  to 
Thomson  v.  Davenport  (10)  in  Smith's  Leading  Cases  (11),  Kennedy  v. 
Gouveia  (12).  The  recent  case  of  *  Jenkins  v.  Hutchinson  (js)  may  be  [  *609  ] 
supported  on  the  ground  that  the  contract  was  made  as  by  the 
ovener  of  a  particular  ship,  which  the  defendant  there  was  not. 

LoBD  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  rule  must  be  discharged.  Looking  at 
the  two  letters  which  constitute  the  contract,  I  think  it  appears  on 
the  face  of  them,  that  the  defendants  did  not  intend  to  make  them- 
selves personally  liable  on  the  contract,  but  to  make  a  contract 
between  the  plaintiff  and  the  assignees.  It  is  quite  clear  that  the 
plaintiff's  solicitor,  to  whom  the  letter  of  26th  August  was 
addressed,  was  not  himself  a  contracting  party,  but  was  acting  as 
agent,  making  a  contract  for  the  plaintiff:  and  I  think  that  the 
true  construction  of  the  letters  is  that  the  defendants  also  were  not 
contracting  parties,  but  acting  as  agents  for  the  assignees,  making 
a  contract  for  them,  and,  as  I  think,  personally  contracting  that 
they  had  authority  to  make  a  contract  binding  the  assignees.  The 
letter  expresses  that,  in  consideration  of  the  plaintiff  consenting  to 
the  sale,  "  we  hereby,  on  behalf  of  the  assignees,  consent."    My 

(1)  1  Cr.  &  M.  714 ;  S.  a  S  Tyr.  (9)  68  E.  E.  413,  note  (2)  (4  Q.  B. 
420.  235,  note  (a)  ). 

(2)  28  E.  E.  779  (1  Car.  &  P.  307).  (10)  32  E.  E.  578  (9  B.  &  0.  78). 

(3)  2Deac.  &  Ch.  578.  (11)  2  Sm.   L.  0.  222,  223  a    (3rd 

(4)  26  E.  E.  616  (3  Dowl.  &  Ey.  ed.,  by  Keating  &  Willee).     [11  ed., 
503).  7oL  2,  p.  389.] 

(5)  28  E.  E.  797  (Ey.  &  M.  229).  (12)  26  E.  E.  616  (3  Dowl.  &  Ey.  603). 

(6)  3  Deac.  &  Ch.  470.  See  also  note  (a)  to  Thoma$  v.  Hewes, 

(7)  2  Deac.  240.  2  Cr.  &  M.  630,  and  S.  G.  4  Tyr.  335, 338. 

(8)  10  Bing.  102.  (13)  78  E.  E.  500  (13  Q.  B.  744). 
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Lewis  brother  Shee  in  effect  asks  us  to  read  the  contract  as  if  tbe 
Nicholson,  words  "  on  behalf  of  the  assignees  "  were  not  there ;  but  they  are 
there ;  and  the  nature  of  facts  shows  that  they  were  meant  to 
express  a  contract  by  the  assignees ;  for  it  was  the  consent  of  the 
assignees  to  pay  over  the  money  that  was  material  to  the  plaintiff. 
The  answer  refers  to  "  the  undertaking  given  by  you  herein,  and 
contained  in  your  letter."  That  however  does  not  show  that  it 
was  understood  by  the  writer  to  be  a  personal  undertaking  by  the 
defendants,  but  merely  refers  to  the  undertaking  as  made  in  their 

[  *5io  ]  letter,  and  by  them.  I  *think  therefore  that,  looking  at  these  two 
letters  which  form  the  contract,  it  appears  to  have  been  the  inten- 
tion of  both  parties  that  the  consent  should  be  that  of  the  assignees, 
not  that  of  the  defendants.  That  being  so,  I  am  clearly  of  opinion 
that  we  cannot  look  to  subsequent  letters  to  aid  us  in  constroing 
the  contract.  It  is  always  legitimate  to  look  at  all  the  coexisting 
circumstances,  in  order  to  apply  the  language,  and  so  to  construe 
the  contract ;  but  subsequent  declarations  showing  what  the  party 
supposed  to  be  the  effect  of  the  contract  are  not  admissible  to 
construe  it. 

No  authority  on  the  construction  of  a  contract  can  be  precisely 
in  point,  unless  the  words  of  the  contracts  are  tbe  same :  bat  it 
seems  to  me  that  the  present  contract  resembles  that  in  Downman 
V.  Williams  (i),  which  was  held  to  be  not  a  personal  undertaking, 
but  a  declaration  of  agency  on  behalf  of  the  principals.  In  Burrell 
V.  Jones  (2)  there  were  no  words  to  show  that  the  undertaking  ^as 
on  the  behalf  of  any  one.  In  Hall  v.  Ashurst  (3)  the  undertaking 
was  on  behalf  of  the  London  creditors.  And  in  Watson  v. 
Muirel  (4)  the  undertaking  was  on  behalf  of  the  parish.  It  could 
not  reasonably  be  intended  that  the  plaintiff  should  contract  with 
such  bodies ;  and  therefore  it  was  apparent  on  the  face  of  the 
instrument  that  the  contract  must  be  intended  to  be  personal ;  but 
in  the  present  case  there  is  nothing  unreasonable  in  intending  that 
the  contract  should  be  with  the  assignees. 

Then  the  other  point  is  to  be  considered.  I  think  the  facts  raise 
it,  as  the  trade  assignee  had  no  authority  to  make  the  official 

[  •oil  ]  assignee  personally  liable  on  such  a  ♦collateral  contract.  Hemigh^ 
give  assent,  binding  on  both,  to  the  disposal  of  the  goods  or  money; 
but  this  goes  much  beyond  such  authority.  So,  the  principals  not 
being  bound,  the  question  arises  whether  the  defendants  are  liable 

(1)  68  R.  R  413  (7  Q.  B.  103).  (3)  1  Or.  &M.  714. 

(2)  22  R  B.  296  (3  B.  &  Aid.  47).  (4)  28  R.  B.  779  (I  Car.  &  P.  807). 
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in  this  form  of  action.  In  the  note  to  Thomas  v.  Hewes  (l)  it  is  Lewis 
stated  to  have  been  said  by  Batlbt,  B.  that,  ''  where  an  agent  Nicholson. 
makes  a  contract  in  the  name  of  his  principal,  and  it  turns  out 
that  the  principal  is  not  liable  from  the  want  of  authority  in  the 
agent  to  make  such  contract,  the  agent  is  personally  liable  on  the 
contract."  That  is  a  high  authority  ;  but  I  must  dissent  from  it. 
It  is  clear  that  it  cannot  apply  where  the  contract  is  peculiarly 
personal;  otherwise  this  absurdity  would  follow,  that,  if  A.,  pro- 
fessing to  have  but  not  having  authority  from  B.,  made  a  contract 
that  B.  should  marry  C,  G.  might  sue  A.  for  breach  of  promise  of 
marriage,  even  though  they  were  of  the  same  sex.  Perhaps  this 
distinction  would  be  enough  to  support  the  decision  in  Jenkins  v. 
Hutchinson  (2),  as  there  the  contract  might  be  said  to  be  peculiarly 
made  with  the  owner  of  the  ship,  which  the  defendant  was  not  ; 
but  I  go  further.  I  think  in  no  case  where  it  appears  that  a  man 
did  not  intend  to  bind  himself,  but  only  to  make  a  contract  for  a 
principal,  can  he  be  sued  as  principal,  merely  because  there  was  no 
authority.  He  is  liable,  if  there  was  any  fraud,  in  an  action  for 
deceit,  and,  in  my  opinion,  as  at  present  advised,  on  an  implied 
contract  that  he  had  authority,  whether  there  was  fraud  or  not. 
In  either  way  he  may  be  made  liable  for  the  damages  occasioned 
by  the  absence  of  authority.  But  I  think  that  to  say  he  is  liable 
as  principal  is  to  make  ^a  contract,  not  to  construe  it.  I  think  [  *5i2  ] 
iiherefore  that  these  defendants  were  liable,  but  not  in  this  action  ; 
and  that  the  nonsuit,  therefore,  was  right. 

WlOHTMAN,  J. : 

I  also  think  that  the  nonsuit  was  right.  The  declaration  is  on 
a  contract  by  the  defendants  personally.  The  proof  is  that  a 
contract  was  made  by  them  "  on  behalf  of  the  assignees,"  language 
which,  I  think,  jn-imd  fade  imports  that  they  made  the  contract 
only  as  agents.  But  it  is  said  that  this  language  is  ambiguous, 
and  may  be  controuled  by  surrounding  circumstances,  or  explained 
by  other  documents,  so  as  to  show  a  personal  liability.  Now  I 
think  that,  if  we  look  only  at  the  legitimate  evidence  of  the  con- 
tract, there  is  no  ambiguity  at  all.  It  all  depends  on  the  two 
letters;  these  formed  the  complete  contract;  and  no  subsequent 
statements  written  or  verbal  can  have  any  effect  on  the  construction 
of  the  contract  already  complete.     Taking  the  words  of  these 

(1)  2  Cr.  &  M.  619,  630,  note  (e);  (2)  78  B.  B.  600  (13  Q.  B.  744). 

S.  C.  4  Tyr.  335, 338. 
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Lewis  letters,  it  seems  to  me  that  it  plainly  was  the  intention  that  the 
Nicholson,  defendants  should  not  be  personally  liable,  bat  the  assignees. 
Jones  V.  Dounman  (1)  is  relied  on.  There  the  defendant,  a  solicitor, 
signed  a  letter  in  which  he  used  the  language,  "  I  undertake  (on 
behalf  of  Messrs.  Esdaile  &  Co.)  to  pay  "  your  bill  of  charges.  The 
Court  below  arrived  at  the  conclusion  that  the  defendant  had  no 
authority  from  his  clients  Esdaile  &  Co.  to  make  such  a  contract 
to  bind  them  and  that,  as  was  said  in  the  judgment,  "  thelangn&ge 
of  the  instrument  iS  such  that,  if  the  defendant  really  had  no 
authority,  he  must  be  taken  to  have  contracted  in  his  own  name 
and  character."  That  decision  was  reviewed  in  error,  and  was 
[  •SI  *  ]  reversed  (2),  on  the  *ground  that,  the  contract  in  its  legal  con- 
struction was  "  a  contract  entered  into  by  an  agent  on  behali  of 
his  principal,"  and  that  the  want  of  authority  to  make  such  a 
contract  did  not  appear ;  so  that  the  court  of  error  pronounced  no 
opinion  on  the  effect  of  the  absence  of  authority.  In  the  present 
case  there  was  not  authority  to  bind  the  assignees ;  that  may  be 
assumed.  Then  can  the  defendants,  having  made  a  contract 
expressed  to  be  by  them  as  agents  only,  be  liable  on  it  as 
principals?  That  raises  the  question  discussed  in  Jona  t. 
Doivnman{\).  There,  in  the  judgment,  the  Court  quote  the 
following  passage  from  Story's  Commentaries  on  the  Law  of 
Agency,  p.  885  (4th  ed.  Boston,  1851)  c.  x.  s.  264.  "Wherever 
a  party  undertakes  to  do  any  act,  as  the  agent  of  another,  if  h* 
does  not  possess  any  authority  from  the  principal  therefor,  or  if  he 
exceeds  the  authority  delegated  to  him,  he  will  be  personally 
responsible  therefor  to  the  person,  with  whom  he  is  dealing  for  or 
on  account  of  bis  principal."  That  may  very  well  be  admitted  to 
be  literally  true,  without  its  being  an  authority  that  he  is  liable  ss 
principal  to  fulfil  the  contract.  I  am  strongly  inclined  to  think 
that  there  is  in  such  cases  an  implied  undertaking  by  the  agent 
that  he  has  the  authority  to  bind  his  principal  which  he  assumes 
to  have.  Certainly,  if  there  is  fraud,  he  would  be  answerable 
personally  in  an  action  on  the  case ;  if  there  is  such  an  implied 
undertaking,  he  is  liable  personally  in  an  action  of  asaninpsit 
whether  there  be  fraud  or  not.  In  the  note  to  Thomu$  v.  Uewt$  (8); 
cited  at  the  Bar,  Baylby,  B.  is  said  to  have  laid  down  the  general 
[  ♦SH  ]      rule,  that,  where  an  agent  makes  a  *contract  in  the  name  of  hi^ 

(1)  68  R.  R.  413,  note  (2)  (4  a  B.      413  (7  Q.  B.  103). 

235,  note  (c)).  (3)  2  Cr.  &  M.  530,  note  {t)\  S.  C 

(2)  Downman  v.  Wiiliarns,  68  B.  E.      4  Tyr.  335,  338. 
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principal,  and  it  tarns  out  that  the  principal  is  not  liable  from  the  Lewis 
want  of  authority  in  the  agent  to  make  such  contract,  the  agent  is  Nicholson. 
personally  liable  on  the  contract.  If  Baylet,  B.  really  meant,  as 
he  is  understood  to  have  done,  that  the  man,  through  contracting 
as  agent,  was  liable  personally  as  principal,  I  must  dissent  from 
his  doctrine.  There  is  no  case  in  banc  in  our  Courts  in  which  such  has 
been  the  decision.  In  2  Smith's  Leading  Cases  (3rd  ed.)  223  a,  in 
the  note  to  'Thomson  v.  Davenpoii;(i)f  it  is  stated  that  on  this 
subject  the  decisions  of  the  Courts  of  New  York  conflict  with  those 
of  the  Courts  of  Massachusetts  and  Pennsylvania.  I  agree  with 
what  is  stated  to  be  the  doctrine  of  the  latter  Courts.  For  these 
reasons  I  think  the  rule  should  be  discharged. 

!Eblb,  J. : 

The  first  question  is,  what  is  the  true  construction  of  this 
contract.  Looking  at  the  terms  of  the  instruments,  and  the 
circumstances  under  which  they  were  written,  I  think  the  con- 
struction is  that  the  defendants  made  a  contract  between  the 
plaintiff  and  the  assignees,  and  signed  it  as  agents  of  the  assignees. 
And  I  think  that  subsequent  admissions,  whether  in  writing  or  not, 
are  not  to  be  taken  into  account  by  us  in  construing  the  written 
instruments  in  which  the  contract  was  contained. 

I  also  think  that  the  defendants  had  not  the  authority  of  both 
^assignees  to  make  the  contract.  The  question  therefore  arises, 
Are  they  liable  as  principals  on  the  contract,  though  intending  and 
expressing  an  intention  to  act  only  as  agents  in  making  it?  I 
think  they  are  not.  I  think  that,  in  general,  no  contract  is  made 
by  *the  law  contrary  to  the  intention  of  the  parties.  The  definition  [  *5i6  ] 
of  a  contract  is  that  it  is  the  mutual  intention  of  the  two  parties. 
There  is  a  class  of  what  are  called  implied  contracts,  such  as  the 
promise  to  pay  money  had  and  received  to  the  plaintiff's  use:  but, 
when  it  is  said  that  such  a  contract  is  implied  contrary  to  the  intent 
of  the  person  receiving  the  money,  it  is  in  truth  only  a  technical 
mode  of  naming  the  remedy  which  the  law  gives  against  that 
wrongdoer.  .1  know  of  no  case  in  which  what  is  properly  called  a 
contract  is  made  by  the  law  contrary  to  the  intent  of  the  parties. 

Cbompton,  J. : 

I  agree  that  the  defendants  had  not  authority  to  make  the  con- 
tract for  both  assignees.    Taking  the  contract  to  be  only  a  promise 

(1)  32  B.  R.  678  (9  B.  &  C.  78). 

44 — 2 


692  1862.    Q.  B.     18  Q.  B.  515—516.  [r-b. 

Lewis  by  the  defendants  as  agents,  it  is  necessary  to  decide  what  has  long 
NicHoVsoK.  ^^^  &  moot  point  at  law,  whether,  if  a  person  make  a  contract  as 
agent  only,  bat  has  really  no  authority  to  bind  the  supposed 
principal,  he  is  personally  liable  as  principal.  Perhaps  it  was  not 
necessary  to  determine  that  point  in  Jenkins  v.  Hutchinson  (i), 
though  I  think  it  was  there  decided,  and  in  my  opinion  well 
decided,  that  the  personal  liability  does  not  arise.  Before  the 
decision  of  that  case,  the  contrary  had  been  laid  down  at  Nisi  Prius, 
but  never  in  banc.  Now,  after  that  case,  and  the  present  decision, 
it  must  be  considered  as  the  decided  law,  that  the  remedy  against 
the  person  who  professes  to  make  such  a  contract,  but  has  not 
authority,  is  either  by  an  action  for  the  deceit,  alleging  and  proving 
the  scienter^  or  probably  on  an  implied  contract  that  he  had 
authority ;  but  not  by  treating  him  as  principal. 
[  516  ]  On  the  construction  of  the  contract  in  this  case  I  have  had  rather 

more  doubt,  as  there  are  several  cases  in  which  solicitors  have  been 
held  personally  liable  on  undertakings  for  their  clients.  But  on  the 
whole  I  think  the  undertaking  in  this  case  more  nearly  resembles 
that  in  Downman  v.  Williams  (2)  than  that  in  any  other  decided  ease. 
I  therefore  agree  that  the  nonsuit  was  right. 

Rtde  discharged. 


1852.  FARROW  AND  Another  v.  MAYES  (3). 

April  27.  ^   ^ 

my  7.  (18  Q.  B.  516—526 ;  S.  C.  17  Jur.  132 ;  19  L.  T.  0.  S.  139.) 

[516]  A.  haying  commenced  an  action  of  debt  in  the  Queen's  Bench  against 

B.,  a  trader,  B.  proposed  that  a  Judge's  order  should  be  made  for  stay  of 
proceedings  upon  payment  of  debt  and  costs,  and  sent  to  A.  a  summons  for 
that  purpose,  upon  which  a  consent  was  indorsed  by  A.  A  Judge*e  order 
was  thereupon  made,  at  the  instance  of  B.,  directing  proceedings  to  bo 
stayed  on  payment  of  debt  and  costs ;  in  default  of  payment,  judgment  to 
be  signed  and  execution  to  issue.  B.  served  a  copy  of  this  order  on  A. 
Neither  the  original  order,  nor  any  copy  of  it,  was  filed  with  the  derk  of 
the  docquets  and  judgments  in  the  Queen's  Bench,  as  directed  by  stat. 
12  &  13  Vict.  c.  106,  s.  137  (4).  Judgment  was  signed,  and  execution  taken 
out,  imder  the  order :  and  the  sheriff  paid  to  A.,  from  proceeds  of  the  sale 
of  certain  goods  of  B.,  the  debt  and  costs  for  which  execution  had  issued. 
After  the  execution  and  payment,  B.  became  bankrupt : 
Held  that,  under  stat.  12  &  13  Vict.  c.  106,  s.  137  (4),  the  order,  judgment 

(1)  78  R.  K  500  (13  Q.  B.  744).  L.  J.  a  B.  131,  and  In  re  Smith,  Ex 

(2)  68  R.  E.  413  (7  a  B.  103).  See  parte  Brown  (1888)  20  Q.  B.  D.  321, 
Tanner  v.   Chrhtian,  4  E.  &  B.  691 ;  329,  67  L.  J.  a  B.  212.— A.  C. 
Lennard  y.  Robinson,  6  E.  &  B.  126.  (4)  Bepealed  by  32  &  33  Vict  a  83, 

(3)  Cited  and  applied  in  Qowan  v.  s.  20;  see  now  Debtors  Act,  1869  (32 
Wright  (1886)  18  Q.  B.  D,  201,  209,  56  &  33  Vict,  c  62),  s.  27.— A.  C. 
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and  execution  were  void  as  against  B.'s  assignees,  the  order  not  haying  Fakbow 

been  filed;  and  that  the  assignees  might  recover  from  A.  the  amount  v. 

paid  him  under  the  execution,  as  money  had  and  received  to  their  use  as  Mayes. 
assignees. 

Declaration,  by  plaintiflfs  as  assignees  of  Edward  Steward,  a 
bankrupt,  contained  three  sets  of  counts.  The  first  set  was  for 
money  had  and  received  by  the  defendant  to  the  use  of  the  said 
£.  Steward  before  he  became  a  bankrupt,  and  on  an  account  stated 
between  the  defendant  and  the  said  E.  S.,  before  be  became  a 
bankrupt;  alleging  a  promise  by  ^defendant  to  the  said  E.  S.  before  [  ^517  ] 
the  bankruptcy.  The  second  set  of  counts  was  similar  to  the  first, 
but  alleged  a  promise  by  defendant,  after  the  bankruptcy,  to  the 
plaintiffs  as  assignees.  The  third  set  was  for  money  had  and 
received  to  the  use  of  the  plaintiffs  as  assignees,  and  on  an  account 
stated  between  defendant  and  the  plaintiffs  as  assignees,  with  a 
promise  by  defendant  to  the  plaintiffs  as  assignees.  Plea,  Non 
€is8Uvip8iL  Issue  thereon.  A  case  was  stated  for  the  opinion  of 
this  Court,  by  the  order  of  Goleridqe,  J.  It  was  substantially  as 
follows. 

The  plaintiffs  are  the  assignees  of  Edward  Steward,  a  bankrupt, 
lately  a  farmer  and  corn  merchant  in  Norfolk,  who,  on  2nd 
February,  1850,  was  adjudged  bankrupt,  on  the  petition  of  the 
present  plaintiff  Thomas  Farrow.  The  petitioning  creditor's  debt> 
the  trading,  and  an  act  of  bankruptcy  committed  on  25th  January, 
1850,  were  duly  proved.  On  21st  February,  1850,  the  present 
plaintiffs  were  duly  appointed  assignees. 

The  present  action  was  brought  by  the  assignees  to  recover  back  a 
sum  of  962.  0^.  6d.  received  by  the  now  defendant  under  an  execution 
against  the  bankrupt's  goods,  upon  a  judgment  recovered  in  an 
action  brought  by  the  now  defendant  against  the  bankrupt,  and 
signed  and  entered  up  by  virtue  of  a  Judge's  order  made  in  the  said 
action,  but  which  order  had  not,  neither  had  any  copy  of  it,  been, 
nor  has  the  said  order,  or  any  copy  of  it,  ever  been,  filed  with 
the  officer  acting  as  clerk  of  the  docquets  and  judgments  in  this 
Court.  The  circumstances  under  which  the  said  order  was  made 
were  as  follows.  The  bankrupt.  Steward,  being  indebted  to  the 
now  defendant,  John  Mayes,  in  the  sum  of  75{.,  the  said  J.  Mayes, 
on  2nd  October,  1849,  *brought  an  action  of  debt  for  recovery  of  [  '518  ] 
the  said  sum  in  this  Court,  against  Steward,  and,  on  8th  November, 
1849,  delivered  a  declaration,  to  which  Steward  pleaded.  On  19th 
November  issue  was  joined,  and  notice  of  trial  given.  On  26th 
November,  1849,  Steward's  attorney  called  on  the  attorney  for 
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Farrow      Mayes,  and  proposed  giving  a  Judge's  order  for  stay  of  proceedings 
Mayks.       0^  payment  of  the  debt  and  costs  on  the  1st  January  then  next, 
which  was  refused.     On  28th  November,  1849,  Steward's  attorney 
again  called  on  Mayes's  attorney,  and  offered  a  Judge's  order  for 
stay    of  -  proceedings,   on   payment  of  debt  and   costs   on  12th 
December    then    next,    to    which   Mayes's  attorney  agreed,  and 
instructed  his  London  agent  accordingly.    On  7th  December  the 
town  agent  of  Mayes  received  from  the  town  agent  of  Steward's 
attorney  a  summons  to  stay  in  conformity  with  the  above  arrange- 
ment, and  indorsed  a  consent  to  stay,  on  payment,  on  or  before  r2th 
December,  1849,  of  75Z.  and  costs  as  between  attorney  and  client. 
The  town  agent  of  Steward's  attorney  objected  to  the  payment  of 
costs  as  between  attorney  and  client,  and  refused  to  draw  up  the 
order ;  and  Mayes's  attorney,  on  11th  December,  1849,  took  oat  a 
summons  to  show  cause  why  the  cause  should  not  be  set  down  for 
the  adjournment  day,  and  the  record  resealed,  and  why  Steward 
should  not  pay  the  costs  of  the  application.     This  summons  was 
served,  and  attended  before  Pattbson,  J.,  who  indorsed  thereon  the 
following    memorandum.     "Order:   unless  an  order  staying  oo 
payment  of  debt  and  costs  on  the  16th  be  served  to-day :  coats  of 
the  application  to  be  costs  in  the  cause.    J.    P.    Dec.  12ih." 
Steward's  attorney  elected  to  draw  up  the  order  to  stay,  and  did 
[  *bi9  ]      draw  it  up  accordingly,  upon  the  consent  *originally  given  by  the 
plaintiff's  agent,  except  that  the  time  of  payment  was,  by  the 
plaintiff's  agent,  altered  in  the  said  consent  from  the  12th  to  the 
16th  December.    The  following  is  a  copy  of  it. 

"  Mayes  v.  Steward.  Upon  hearing  the  attorneys  or  agents  on 
both  sides,  and  by  consent,  I  do  order  that,  upon  payment  of  75L, 
the  debt  due  from  the  defendant  to  the  plaintiff,  for  which  this 
action  is  brought,  together  with  costs,  to  be  taxed  and  paid  on  or 
before  the  16th  of  December  next,  all  further  proceedings  in  this 
cause  be  stayed.  And  I  further  order  that,  in  case  default  be  made 
in  payment  as  aforesaid,  the  plaintiff  be  at  liberty  to  sign  final 
judgment  and  issue  execution  for  the  amount,  with  costs  of  JQ^^o' 
ment  and  execution,  sheriff's  poundage,  officer's  fees,  and  all  other 
incidental  expenses,  whether  by  fieri  facias  or  capica  ad  satit- 
faciendum.    Dated  the  12th  day  of  December,  1849. 

"J.  Pattbson." 


The  summons  to  stay,  with  the  consent  originally  ind 
thereon,  were  filed  with  the  Judge's  clerk,  on  the  order  being  drawn 
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up,  in  the  usual  manner ;  but  Steward's  agent  served  a  copy  of  the      Faurow 
order  of  J.2th  December  on  Mayes's  agent  on  the  same  day  when  it       mayes. 
was  drawn  up,  and  retained  the  possession  of  the  original  until 
18th  December  following,  when  he  lent  it  to  Mayes's  attorney  for 
the  purpose  of  taxing  the  costs  and  obtaining  the  Master's  allocatur 
and  signing  judgment  thereon  if  necessary. 

Neither  the  said  order  of  12th  December,  1849,  nor  any  copy 
of  it,  has  ever  been  filed  with  the  clerk  of  the  docquets  and  judg- 
ments in  the  Queen's  Bench,  under  sect.  187  of  "  The  Bankrupt 
Law  Consolidation  Act,  1849."  Default  having  been  made  in 
payment  of  the  said  debt  and  costs,  judgment  was,  on  18th  *Decem-  [  *520  ] 
ber,  1849,  signed  and  entered  up  for  75/.  debt  and  19Z.  9a.  costs. 
Upon  that  judgment  so  signed  and  entered  up,  a  writ  of  testatum 
fi^  fa,  was,  on  19th  December,  1849,  issued  and  lodged  with  the 
Sheriff  of  Norfolk. 

The  sheriff,  on  20th  December,  1849,  caused  certain  goods  of  the 
bankrupt  to  be  taken  in  execution.  On  22nd  December,  1849,  a 
brother  of  the  bankrupt  paid  the  amount  of  execution  and  expenses 
thereon ;  and  the  sheriff's  officer  gave  up  the  goods  to  him,  with  a 
receipt  for  the  sum  paid.  No  sale  by  auction  of  the  goods  took 
place ;  nor  was  any  bill  of  sale  executed  by  the  sheriff.  The  sheriff, 
by  his  said  officer,  on  27th  December,  1849,  paid  to  the  now  de- 
fendant, Mayes,  out  of  the  money  so  received,  the  sum  of  96/.  Oa.  6rf. 
(the  amount  indorsed  on  the  said  writ  of  testatum  fi.  fa,).  The 
present  plaintiffs,  as  assignees  of  the  bankrupt,  requested  the  now 
defendant  to  pay  over  to  them  the  said  sum  of  96{.  Os.  6d. ;  but  he 
declined :  and  the  plaintiffs  obtained  leave,  under  sect.  153  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  to  commence  this  action  ; 
and  it  was  accordingly  commenced  on  23rd  May,  1851. 

The  question  for  the  opinion  of  the  Court  was.  Whether  or  not, 
under  the  circumstances  before  mentioned,  the  plaintiffs,  as 
assignees  as  aforesaid,  are  entitled  to  recover  from  the  now 
defendant  the  said  sum  of  96{.  Os.  6d.  so  received  by  him  under  the 
said  execution  as  aforesaid,  or  any  part  thereof.  The  case  was 
argued  in  this  Term  (l). 

Manisty,  for  the  plaintiffs  : 

Stat.  12  &  18  Vict.  c.  106,  s.  187,  enacts  "  that  every  Judge's 
order  made  by  consent  *given  "  "  by  any  such  trader  defendant  in       [  ••'^i  l 

(1)  April  27th.  Before  Lord  Campbell,  Ch.  J.,  Wight muu,  Erie  and 
Crompton,  J  J. 
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Farrow  any  personal  action,  and  ii?hereby  the  plaintifif  in  such  action  shall 
Mates.  ^^  authorized  forthwith  after  the  making  of  such  order,  or  at  any 
future  time,  to  sign  or  enter  up  judgment,  or  to  issue  or  take  out 
execution  in  such  action,"  "shall,  together  with  an  affidavit  of  the 
time  of  such  consent  being  given,  and  a  description  of  the  residence 
and  occupation  of  the  defendant,  be  filed  with  the  officer  acting  as 
clerk  of  the  docquets  and  judgments  in  the  "  "  Court  of  Qaeen's 
Bench  within  twenty-one  days  after  the  making  of  such  order;*' 
"  otherwise  such  Judge's  order,  and  any  judgment  signed  or  entered 
up  thereon,  and  any  execution  issued  or  taken  out  on  such  judg- 
ment, shall  be  null  and  void  to  all  intents  and  purposes  whatever"(i). 
It  is  clear,  therefore,  that  the  payment  to  the  defendant  on  behalf 
of  the  bankrupt  in  the  present  case,  under  the  execution,  is  void, 
the  order  upon  which  that  execution  was  issued  not  having  been 
properly  filed ;  and  the  plaintiffs,  as  assignees,  are  entitled  to 
recover  the  money  so  paid.  The  defendant  will  probably  contend 
that  this  order  was  not ''  made  by  consent  given  "  by  the  defendant 
in  the  action,  inasmuch  as  it  was  at  the  instance  of  the  defendant 
himself  that  the  order  was  made,  the  consent  being  given  on  behalf 
of  the  plaintiff.  But  it  is  clear  that  the  language  of  sect.  137  is 
intended  to  apply  to  all  Judge's  orders  made  in  actions  brougbt 
against  a  trader,  by  consent  of  either  party.  In  Bryan  v.  Child {2), 
though  the  decision  there  was  on  a  different  point,  the  meaning  of 
sect.  187  was  carefully  discussed,  and  the  opinion  of  the  Court  was 
clearly  in  favour  of  this  construction  of  the  section  :  had  the  more 
[  *622  ]  limited  view  been  adopted,  the  Court  *would  have  intimated  as 
much.  It  may  be  fairly  contended  that,  even  where  the  order  is 
made  upon  the  application  of  the  defendant,  it  is  made  by  his 
consent ;  it  certainly  cannot  be  made  without  it. 

O'Mallej/y  contra  : 

The  plaintiffs  are  attempting  to  apply  the  provisions  of  sect.  187 
to  a  case  which  was  never  contemplated  by  the  Legislature  in 
framing  it.  The  mischief  which  the  statute  was  intended  to 
remedy  was  the  practice  of  evading  the  practical  operation  of 
stat.  8  Geo.  IV.  c.  89  (8),  which  compelled  the  filing  of  all  cognovits 
and  warrants  of  attorney  to  confess  judgment,  by  getting  the 
consent  of  the  trader  to  a  Judge's  order  of  this  description,  which 

(1)  See  now  Debtors  Act,  1869  (3)  Enlarged  by  stat.  6  &  7  Vict 
(;i2  &  33  Vicfc.  c.  62),  8.  27.                         c.  66.    [See  Debtors  Act,  1869  (32  & 

(2)  82  11.  R.  710  (o  Ex.  368).  33  Vict  c.  62).  s.  2s.] 
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placed  the  property  of  the  trader  as  much  in  the  hands  of  the  farrow 
particular  creditor  as  a  cognovit  or  a  warrant  of  attorney.  But  no  mates. 
mischief  is  caused  by  a  defendant,  at  his  own  request,  obtaining  an 
order  to  stay  proceedings  in  a  hostile  action  upon  payment  of  debt 
and  costs ;  there  no  fraud  is  contemplated  or  practised  upon  the 
other  creditors.  Such  a  course  stands  upon  the  same  footing  as  a 
judgment  by  confession  or  agreement  under  the  County  Court 
Acts  (i).  Moreover,  the  order  here  is  not  an  order  made  by  consent 
of  the  defendant  in  the  action,  to  which  alone  sect.  187  applies. 
The  order,  upon  the  face  of  it,  shows  that  the  words  "  by  consent  " 
there  mean,  by  consent  of  the  party  upon  whom  the  summons  was 
served,  namely,  the  plaintiff  in  the  action. 

(Lord  Campbell,  Ch.  J. :  The  order  in  question,  whether  it  be 
made  by  consent  of  the  defendant  or  of  the  plaintiff  in  the  action, 
gives  the  ^particular  creditor  a  power  of  immediate  execution  over  [  ^523  ] 
the  property  of  the  debtor,  which  the  other  creditors  have  not.  Is 
not  that  one  of  the  class  of  orders  over  which  the  Legislature  meant 
to  exercise  a  control  by  compelling  them  to  be  registered,  under 
sect.  187  ?) 

The  statute  was  not  intended  to  apply  to  orders  made  by  consent 
in  a  hostile  action,  but  only  to  those  which  were  made  coUusively 
by  the  creditor  and  the  debtor,  for  the  express  purpose  of  giving  one 
creditor  a  preference  over  others.  And  the  words  "by  consent 
given  "  "  by  any  such  trader  defendant,"  in  sect.  137,  are  too 
express  to  allow  of  that  section  being  construed  as  applying  also  to 
orders  made  without  such  consent.  It  has  been  argued  that,  in  one 
sense,  every  order  made  upon  the  application  of  a  defendant  is  made 
by  his  consent.  But  that  is  not  the  ordinary  meaning  of  the  words. 
The  order,  at  all  events,  cannot  be  said  to  be  made  by  the  defendant's 
consent  until  it  is  actually  served  by  him.  Now  here  a  copy  only  of 
the  order  was  served  on  the  plaintiff  in  the  action ;  it  was  therefore 
impossible  for  him  to  file  the  order  ;  for,  in  the  Queen's  Bench,  by 
sect.  187,  the  order  itself,  and  not  a  copy,  must  be  filed ;  nor 
could  be  make  any  affidavit  of  the  time  of  the  defendant's 
consent. 

Moreover,  sect.  187  was  not  intended  to  apply  to  cases  where 
the  order  is  perfected,  by  judgment  being  entered  up  and  the  debt 
being  satisfied  under  such  judgment,  before  any  act  of  bankruptcy 

(1)  See  Stat.  13  &  14  Vict.  c.  61,  ss.  8,  9.  [repealed  by  51  &  52  Vict. 
c.  43,  s.  188]. 
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faurow      on  the  part  of  the  debtor.     The  principle  of  the  decision  in  Wymer 
Mates.       V.  Kemble{l)  applies  here.     It  is  true  that  in  Biffiti  v.  Yorke  {2)  it 
[  *524  ]       was  held  that,  under  stat.  1  &  2  Vict.  c.  110,  s.  60,  *a  coffnovit  not 
filed,  and  upon  which  judgment  had  not  been  signed  within  twenty- 
one  days,   was  void    notwithstanding  that  the  proceeds  oi  the 
execution  under  judgment  had  been  paid  to  the  judgment  creditor 
before  the  insolvency  of  the  debtor.      But  the  words  of  stat. 
8  Geo.  IV.  c.  89,  s.  2,  which  stat.  1  &  2  Vict.  c.  110,  extends  to 
insolvents,  are  much  stronger  than  the  language  of  sect.  187  of  stat. 
12  &  18  Vict.  c.  106.    The  assignees  are  entitled,  under  the  first 
mentioned  section,  to  recover  "all  and  every  the  moneys  levied  or 
effects  seized  under  and  by  virtue  of  such  judgment  and  execution." 
Sect.  187  no  doubt  declares  that  execution  under  a  Judge's  order 
not  duly  filed  shall  be  null  and  void  "  to  all  intents  and  purposes 
whatever; "  but,  construing  that  section  in  connection  with  sect.  133, 
which  provides  that  all  executions  bond  fide  executed  and  levied 
against  the  goods  of  a  bankrupt  before  the  date  of  the^t  shall  be 
valid,  provided  the  party  issuing  execution  had  not,  at  that  time, 
notice  of  any  prior  act  of  bankruptcy,  it  is  clear  that  the  statute  is 
not  intended  to  avoid  judgments  which  have  been   perfected  by 
execution  before  the  bankruptcy,  and  which  have  not  been  obtained 
by  way  of  fraudulent  preference.    The  assignees  here  claim  the 
money  as  had  and  received  by  the  defendant  to  the  use  of  the 
bankrupt,  and  also  to  the  use  of  the  defendants  as  assignees.    Bat, 
at  the  time  when  the  money  was  paid  over  to  the  defendant,  no 
bankruptcy  had  taken  place,  and  the    plaintiffs  were  not  ;et 
assignees :  their  claim,  therefore,  cannot  be  supported  in  its  present 
shape. 

Manistpf  in  reply : 
As  soon  as  a  copy  of  the  order  was  served  upon  the  plaintiff  by 
[  •625  ]  the  defendant,  the  ♦original  order  became  an  order  made  by  con- 
sent of  the  defendant.  The  distinction  urged  on  the  other  side  is 
merely  verbal.  The  argument  that  the  judgment  in  the  present 
case  was  perfected  by  execution  before  the  bankruptcy  begs  the 
question  whether,  under  the  statute,  there  was  any  valid  judgment 
or  execution  at  all. 

(Lord  Campbell,  Ch.  J. :  These  orders  are  very  common ;  and  it  is 

(1)  6  B.  &  C.  479.  (2)  63  11.  R  337  (5  Man.  &  G.  4*J8). 
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therefore  desirable  that  there  should  be  an  uniform  judgment  upon      Fabrow 
this  poind.     We  will  consult  our  brethren.)  Mayes. 

Cur.  adv.  vidt. 

Lord  Campbell,   Gh.    J.  now  delivered   the    judgment    of    the 
Court : 

We  are  of  opinion  that  the  judgment  and  execution  thereof  in  the 
action  of  Mayes  v.  Steward  is  rendered  null  by  stat.  12  4;  18  Vict. 
c.  106,  s.  137  (i),  because  the  Judge's  order  upon  which  it  was  signed 
was  obtained  by  consent  of  the  defendant,  then  being  a  trader,  and 
was  not  filed  within  twenty-one  days  after  such  consent  given. 

We  think  the  Judge's  order  for  judgment  was  obtained  by  the 
consent  of  the  defendant,  although  it  was  made  upon  a  bond  fide 
application  by  the  defendant  to  stay  proceedings  upon  terms  in  a 
hostile  action,  and  although  the  defendant  had  at  first  wished  not 
to  draw  up  the  order,  and  only  elected  to  do  so  because  the  plaintiff 
had  an  order  enabling  him  to  go  to  trial  if  it  was  not  done.  No 
defence  arises  from  the  time  of  this  execution:  the  course  of 
legislation  upon  this  subject  makes  it  clear  to  us  that  the  enactment 
was  intended  to  render  void  all  such  judgments,,  though  signed 
within  twenty-one  *days  after  the  consent  given,  and  all  such  [  ♦526  ] 
executions,  though  executed  before  the  date  of  the  fiat  without 
notice  of  an  act  of  bankruptcy.  We  think  it  follows  that  the  money 
received  under  the  execution  became,  by  the  bankruptcy,  the  money 
of  the  assignees,  and  so  recoverable  under  this  declaration. 

The  inconvenience  arising  from  annulling  a  judgment  by  a 
bankruptcy  makes  the  filing  of  Judges'  orders  for  judgment  a 
matter  requiring  careful  attention. 

Judgment  for  plaintiffs. 


REG.   V.   FRANCIS.  i852. 

(18  Q.  B.  526-530 ;  S.  C.  21  L.  J.  Q.  B.  304;  16  Jur.  1046.)  ^^' 

Under  stat.  5  &  6  Will.  IV.  c.  76,  s.  28  (2),  which  provides  that  no  person         [  ^'^^  ] 
shall  be  qualified  to  be  elected  councillor  of  a  borough  '*  during  such  time 
att  "  he  has  any  share  or  interest  in  any  contract  with,  or  emplojnment  by 
or  on  behalf  of,  the  council,  a  person  who  has  entered  into  a  contract  with 
the  council,  and  been  employed  by  them  in  respect  of  such  a  contract,  is 

(1)  Seea»/e,  p.  692,  note  (4).  s.  5;   see  now  s.  12  (1)  (c)   of  that 

(2)  Repealed  by  Municipal  Corpora-      Act. — A.  C. 
tious  Act,  1882  (45  &  46  Vict,  c  50), 


700  1852.     Q.  B.     18  Q.  B.  526—527.  [r.k. 

Bbo.  difiqualified  from   holding  the  office,  though  the  contract  required  the 

«.  corporation  seal,  and  is  not  sealed. 

Fbanois.  While  such  a  contract  continues,  the  disqualification  caused  by  it  arises  d^ 

die  in  diem ;  and,  during  that  time,  a  relator  is  not  precluded,  under  stat. 
7  Will.  IV.  &  1  Vict.  c.  78,  s.  23  (1),  from  applying  for  a  quo  warranto^ 
though  twelve  calendar  months  have  elapsed  from  the  election  of  the  party 
disqualified,  or  from  the  commencement  of  his  disqualification. 

MONTAGUE  SyfiTH^  in  last  Hilary  Term,  obtained  a  rule  calling 
upon  George  Grant  Francis  to  show  cause  why  an  information  in 
the  nature  of  a  quo  wan'anto  should  not  be  exhibited  against  him, 
to  show  by  what  authority  he  claimed  to  hold  the  office  of  councillor 
of  the  borough  of  Swansea,  in  the  county  of  Glamorgan. 

From  the  affidavits  it  appeared  that  Mr.  Francis  was  first  elected 
a  councillor  of  the  borough  on  1st  November,  1846,  and  was 
re-elected,  at  the  expiration  of  his  term  of  office,  on  1st  November, 
1849.  In  1843  he  had  undertaken,  at  the  request  of  the  mayor  and 
[  *527  ]  town  clerk,  to  ^collect,  arrange  and  bind  the  books  and  documents 
of  the  corporation,  and  to  purchase  Sind  arrange  additional  papers 
relating  to  that  body.  No  sum  was  fixed  for  his  remuneration  ;  but 
in  1849,  while  still  engaged  in  the  undertaking,  he  agreed  to  com- 
plete it  for  160Z.,  as  the  amount  of  his  actual  disbursements  and 
expenses.  This  offer  was  accepted  by  the  town  council ;  and  a 
minute  was  made  of  a  resolution  by  them  to  that  effect :  but  the 
corporation  seal  was  not  affixed  to  the  resolution  or  any  minute 
thereof;  nor  was  any  contract  under  the  corporation  seal  ever 
entered  into  between  the  corporation  and  Mr.  Francis.  In  July, 
1849,  Mr.  Francis  received  50Z.  on  account;  but  he  had  received  no 
further  sum  ;  nor  had  he  proceeded  with  his  undertaking  since  his 
election  in  November,  1849.  Mr.  Smith,  the  party  at  whose 
instance  the  motion  was  made,  was  elected  a  councillor,  for  the  first 
time,  in  November,  1849. 

Phipson  now  showed  cause : 

It  will  be  contended  that  Mr.  Francis  is  disqualified  from  holding 
office  by  reason  of  his  contract  with  the  town  council,  under 
stat.  5  &  6  Will.  IV.  c.  76,  s.  28  (2).     But,  first,  no  valid  contract 

(1]  Repealed  by  Municipal  Corpora-  have  directly  or  indirectly,  by  himself 

tion  Act,  1882,  s.  55 ;  see  now  s.  225  or  his  partner,  any  share  or  interest  iu 

of  that  Act. — ^A.  C.  any  contract  or  employment  with,  by, 

(2)  Sect.  28  provides  that  no  person  or  on  behalf  of"  the  council  of  the 

shall  **  be  qualified  to  be  elected  or  to  borough.     [See  now  Municipal  Cor- 

be  a  councillor"  or  an  alderman  of  porations  Act,  1882    (45   &  46  Yict 

any  borough  within  the  provisions  of  c.  50),  s.  12  (1)  (c).] 
the  Act  **  during  such  time  as  he  shall 
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has  been  entered  into  between  himself  and  the  town  council.    The        Bbq. 
contract  should  have  been  under  the  corporation  seal :  Arnold  v.      fhavois. 
The  Mayor  of  Poole  (1). 

(Lord  Campbell,  Ch.  J. :  The  contract  may  not  be  valid  *so  as      [  *628  ] 
to  bmd  the  corporation ;  but  it  does  not  follow  that  it  is  not  such  a 
contract  as  will  disqualify  the  other  party  to  it  from  holding  an 
office  in  the  corporation,  under  the  statute. 

Gbompton,  J. :  Suppose  the  contract  had  become  illegal  from  the 
corporation  paying  Mr.  Francis  a  larger  sum  than  that  fixed  upon 
by  the  resolution.  Would  not  he  be  still  disqualified  from  holding 
office  by  reason  of  the  contract  ?) 

If  the  contract  had  been  under  seal ;  not  otherwise.  Corporations 
may  make  some  contracts  by  parol :  they  can  dispense  with  a  seal 
where  the  proceeding  is  part  of  their  duty  under  their  constitution, 
or  where  it  is  of  a  nature  which  would  render  the  affixing  of  a  seal 
inconvenient  or  impossible :  Diggle  v.  London  and  BlackwaU  Railway 
Company  (2) ;  but  the  contract  here  does  not  fall  within  that  class 
of  exceptions. 

Next,  this  application  is  too  late.  Stat.  7  Will.  IV.  &  1  Vict. 
c.  78,  s.  28,  provides  that  all  applications  for  a  qtio  warranto  for  the 
purpose  of  questioning  the  right  to  a  corporate  office  must  be  made 
"  before  the  end  of  twelve  calendar  months  after  the  election  or  the 
time  when  the  person  against  whom  such  application  shall  be 
directed  shall  have  become  disqualified,  and  not  at  any  subsequent 
time."  If  Mr.  Francis  has  become  disqualified,  he  became  so  when 
he  was  first  elected  a  councillor,  which  was  more  than  twelve 
months  ago. 

(LoBD  Campbell,  Cb.  J. :  The  contract  is  a  continuing  one ; 
unless  Mr.  Francis  threw  it  up  on  his  election  in  1849,  there  would 
be  a  subsequent  disqualification  de  die  in  diem.) 

He  had  done  nothing  under  the  contract  *since  July,  1849,  before      [  *629] 
his  last  election.    The  words  "  become  disqualified  "  must  mean 
''  first  become  disqualified ;  *'  if  not,  the  statute  would  in  reality 
impose  no  limit  at  all. 

(Cbompton,  J.  :  By  stat.  5  &  6  Will.   IV.  c.  76,  s.  28,  the 
(1)  61  B.  B.  664  (4  Man.  &  Q.  860).  (2)  5  Ex.  442,  450. 
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Rko.         disqualification  is  to  continue  ''  during  such  time  as  "  the  party 
Francis,      shall  have  any  interest  in  the  contract.    The  present  case  seems  to 
fall  within  that  provision.) 

Further,  Mr.  Francis  will  be  out  of  office  before  any  judgment  can 
be  given  upon  the  return  to  the  quo  warranto ;  and  the  Court  will 
therefore,  as  in  Iteg.  v.  Hodson  (I),  exercise  its  discretion  in  not 
acceding  to  this  application,  which  might  have  been  made  earlier. 

Montague  Smith,  contra,  was  stopped  by  the  Court. 

Lord  Camprell,  Ch.  J. : 

This  rule  must  be  made  absolute.  It  is  quite  clear  to  me  that 
the  contract  in  question  is  within  the  provisions  of  stat.  5  &  6 
Will.  IV.  c.  76,  s.  28(2),  so  as  to  disqualify  Mr.  Francis  from 
holding  office.  We  cannot  look  to  see  whether  it  be  a  contract 
upon  which  he  could  sue  the  corporation  ;  it  is,  at  all  events,  one 
in  respect  of  which  he  has  been  employed  and  paid  by  the 
corporation ;  and  it  would  be  monstrous  to  hold  that  the  statute 
was  avoided  by  the  fact  of  the  contract  not  being  binding  upon  the 
corporation.  As  to  the  lateness  of  the  application ;  if  Mr.  Smith 
had  been  a  member  of  the  council  at  the  time  when  the  contract 
was  entered  into,  that  might  have  been  a  ground  for  refusing  a 
quo  warranto;  but  he  was  not;  and  his  mere  knowledge  of  the 
[  *530  J  existence  of  the  ^contract  at  that  time  is  not  a  ground  for  holding 
that  he  cannot  now  appear  as  the  relator.  With  respect  to 
stat.  7  Will.  IV.  &  1  Vict.  c.  78,  s.  23  (8),  I  think  that  this  is  a 
continuing  contract,  so  as  to  create  a  disqualification  de  die  in  diem. 
No  application  for  a  quo  warranto  could  be  made  after  the  lapse  of 
twelve  calendar  months  after  the  contract  had  ceased:  but,  while 
it  continues,  the  application  may  be  made  at  any  time  after  its 
commencement. 

Erle,  J.  and  Grompton,  J.  concurred  (4). 

Rule  absolute  (5). 

(1)  4  Q.  £.  648,  note  {h).  (4)  Wightman  J.  was  absent. 

(2)  See  ante,  p.  699,  note  (2).  (5)  A    disclaimer  was   entered   on 

(3)  See  ante,  p.  700,  note  (1).  13th  June  following. 
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SIR  LAWRENCE  VATJGHAN  PALK  v.  SHINNER.         1852. 

(18  Q.  B.  568—576 ;  S.  C.  22  L.  J.  a  B.  27  ;  17  Jur.  372.)  May2^. 

Under  tlie  Prescription  Act,  1832  (2  &  3  Will.  IV.  c.  71),  ss.  7,  8,  the         t  ^^®  ] 
time  during  which  the  servient  tenement  has  been  under  lease  for  a  term 
exceeding  three  years  is  to  be  excluded  from  the  computation  of  a  forty  years' 
enjoyment,  but  not  from  the  computation  of  an  enjoyment  for  twenty  years. 

Case.  (Action  commenced  1st  September,  1851.)  The  declaration 
stated  that  one  James  Soper,  before  and  at  the  time  &c.,  was 
possessed  of  a  certain  messuage  &c.,  and  appurtenances,  the 
reversion  of  and  in  the  same  then  and  still  belonging  to  plaintiff; 
that,  before  and  at  the  time  of  the  committing  &c.,  the  plaintiff, 
the  said  J.  S.,  and  all  tenants  and  occupiers  of  the  aforesaid 
messuage,  of  right  "  have  had  and  used,  possessed  and  enjoyed, 
and  still  of  right  ought  to  have  and  use,  possess  and  enjoy,  a 
certain  way,  to  wit  for  himself  and  themselves,  and  his  and  their 
servants,  on  foot,  and  with  horses,"  &c.,  "and  with  carts  and 
other  carriages,  every  year  and  at  all  times  "  &c.,  ''  at  his  and  their 
free  will  "  &c., ''  from  and  out  of  the  said  messuage  or  tenement, 
farm,  lands,  hereditaments  and  premises,  unto  and  into,  through, 
over,  across  and  along  a  certain  other  close  "  &c.,  ''  and,  from  and 
out  of  the  same,  unto  and  into  a  certain  common  public  highway, 
to  wit  "  &c.,  "  and  from  thence  back  again,"  from  the  said  highway, 
*unto,  into  &c.,  the  last  mentioned  close,  unto  and  into  the  said  '- 
messuage  &c.,  **  for  the  more  convenient  occupation  of  the  same." 
Breach :  that  defendant,  wrongfully  intending  to  injure  plaintiff 
in  his  said  reversionary  estate  and  interest,  &c.,  heretofore,  to  wit 
on  1st  June,  1851,  and  whilst  the  same  was  so  in  the  possession 
and  occupation  of  J.  Soper,  and  whilst  plaintiff  was  so  interested  as 
aforesaid,  injuriously,  wrongfully,  &c.,  against  the  will  of  plaintiff, 
greatly  and  permanently  encroached  upon,  encumbered  and 
obstructed  the  said  way,  to  wit  by  placing  blocks  of  stone  &c., 
and  hath  so  continued  such  obstruction  from  thence  hitherto, 
whereby  the  reversion  of  plaintiff  is  greatly  and  permanently 
injured  and  lessened  in  value. 

Pleas:  1.  Not  guilty.    Issue  thereon. 

2.  That  plaintiff,  at  the  said  time  when  &c.,  did  not  of  right 
have  or  use,  possess  or  enjoy  the  said  way,  in  manner  &c.  Issue 
thereon. 

On  the  trial,  before  Erie,  J.,  at  the  last  Devonshire  Spring 
Assizes,  the  plaintiff  proved  the  interruption,  and  gave  evidence  to 
show  a  user  of  the  way  for  twenty  years.    It  appeared  that  the 
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palk  land,  over  which  the  right  of  way  was  claimed,  had  been  demised 
SHIN17SB.  in  1881  for  a  term  of  fourteen  years,  and  again,  in  1888,  by  a  fresh 
lease,  for  a  term  of  eight  years,  ending  in  1846.  No  resistance  had 
been  made  to  the  user  at  any  time  daring  or  after  the  determination 
of  the  leases.  The  learned  Judge,  as  to  the  user,  left  it  to  the  jury 
to  say  whether  or  not  the  plaintiff  had  enjoyed  the  right  of  way 
from  time  immemorial  or  for  twenty  years,  as  of  right ;  and,  as  to 
the  twenty  years,  he  told  them  that  the  fact  of  such  lease  having 
existed  during  part  of  that  period  would  not  defeat  the  plaintiff's 
[  *670]  right  of  user,  under  stat.  *2  &  8  Will.  IV.  c.  71.  The  jury  found 
that  there  had  been  a  twenty  years'  user,  and  gave  a  verdict  for  the 
plaintifif, 

KinglakBy  Serjt.,  in  last  Easter  Term,  obtained  a  rule  nisi  for  a 
new  trial,  on  the  ground  of  misdirection. 

Crowder  and  Collier  now  showed  cause: 

The  question  is  whether,  under  stat.  2  &  3  Will.  IV.  c.  71,  in 
establishing  a  user  for  twenty  years  as  against  the  reversioner  of 
the  servient  tenement,  the  time  during  which  such  tenement  was 
on  lease  for  any  term  of  more  than  three  years  is  to  be  excluded 
from  the  computation  of  the  twenty  years'  user.  This  point  has 
not  been  raised  before.  It  depends  upon  the  construction  of 
sects.  7  and  8  of  the  Act,  taken  in  connexion  with  sect.  2.  The 
object  of  sect.  2  is  to  give  to  a  user  of  twenty  years  the  same  effect 
as  that  of  a  custom,  a  prescription  or  a  grant,  but  providing  that  the 
claim  by  such  user  shall  not  be  defeasible  by  proof  of  origin  at 
some  time  prior  to  the  twenty  years ;  and  to  make  the  right  arising 
from  a  user  of  forty  years  absolutely  indefeasible,  except  where 
such  right  has  been  enjoyed  ''by  some  consent  or  agreement 
expressly  given  or  made  for  that  purpose  by  deed  or  writing." 
Sect.  7  provides,  among  other  things,  that  the  time  during  which 
any  person,  otherwise  capable  of  resisting  any  claim  to  a  right  of 
way,  shall  have  been  or  shall  be  a  tenant  for  life  shall  be  excluded 
in  the  computation  of  the  "  periods  hereinbefore  mentioned,"  except 
in  cases  where  the  right  or  claim  is  by  the  Act  declared  to  be 
absolute  and  indefeasible.  Sect.  8  provides  *'  that  when  any  land 
or  water  upon,  over,  or  from  which  any  such  way  or  other  con- 
[  ♦571  ]      venient  (i)  *watercourse  or  use  of  water  shall  have  been  or  shall  be 

(1)  Probably  a  misprint  for  **  con-  1  M.  &  W.  77,  which  does  not  contain 
venienoe,"  or  "  easement."  See  Wright  the  passage  referred  to]  Tyr.  &  G.  375, 
V.  Williams  [reported  46  B.  £.  265  from      390 ;  Gale  on  Easements,  p.  103  (ed.  2). 
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enjoyed  or  derived  hath  been  or  shall  be  held  under  or  by  virtue  of  Palk 
any  term  of  life,  or  any  term  of  years  exceeding  three  years  from  shinnkb. 
the  granting  thereof,  the  time  of  the  enjoyment  of  any  such  way  or 
other  matter  as  herein  last  before  mentioned,  during  the  continu- 
ance of  such  term,  shall  be  excluded  in  the  computation  of  the  said 
period  of  forty  years,  in  case  the  claim  shall  within  three  years 
next  after  the  end  or  sooner  determination  of  such  term  be  resisted 
by  any  person  entitled  to  any  reversion  expectant  on  the  determina- 
tion thereof."  Now,  first,  even  supposing  that  the  intention  of 
sect.  8  was  to  exclude  a  tenancy  for  years  in  the  computation  also 
of  an  user  for  only  twenty  years,  no  such  exclusion  could  be  made 
here,  inasmuch  as  the  reversioner  has  not  resisted  the  claim  within 
the  three  years  directed  by  the  statute.  But,  secondly,  sect.  8  does 
not  admit  of  such  a  construction.  The  only  authority  in  support 
of  it  is  an  observation  of  Parke,  B.  in  BnghtY.  Walkei^il),  But 
that  was  an  obiter  dictum  only;  and  no  reason  is  given  for  the 
position  laid  down. 

(Cbompton,  J. :  The  learned  Judge  there  said  that  a  life  tenancy 
must,  a  fai'tiori,  be  excluded  from  an  user  of  twentj  years:  I 
should  rather  have  thonght  the  intention  of  the  statute  had  been  to 
controul  only  that  description  of  user  which  is  the  nearest  to  being 
indefeasible.) 

That  would  appear  to  be  the  right  construction.     In   Blight  v. 
W(dker{i)y  moreover,  the  tenancy  which  was  excluded  was  a  life 
tenancy,  not  a  tenancy  for  years.     And  the  tenancy  had  continued 
up  to  the  time  of  the  *  obstruction  for  which   the  action  was       [  *572  j 
brought:  here  it  expired  three  years  before. 

Kinglakef  Serjt.  and  Montague  Smithy  contra  : 
There  can  be  no  doubt  as  to  the  construction  of  sect.  7,  which 
expressly  directs  a  life  tenancy  to  be  excluded  in  the  computation 
of  any  of  the  periods  thereinbefore  mentioned  (one  of  which  is  a 
twenty  years'  user  of  a  right  of  way)  except  where  the  right  or 
claim  is  by  the  Act  declared  to  be  indefeasible,  one  of  which  excep- 
tions is  a  forty  years'  user  of  a  right  of  way.  As  regards  that 
exception,  sect.  8  provides  that  a  life  tenancy  is  to  be  excluded  in 
the  computation  of  it  only  if  the  claim  be  resisted  by  the  reversioner 
within  three  years  after  the  determination  of  the  term.     The 

(1)  40  R.  R  536  (1  Cr.  M.  &  R.  211 ;  S.  C,  4  Tyr.  502). 
B.B. — ^VOL.  Lxxxvin.  -15 


706  1852.     Q.  B.     18  Q.  B.  572—578.  [b.b. 

palk  intention,  therefore,  clearly  is  to  exclude  a  life  tenancy  absolutely 
shiknbb,  in  the  case  of  a  twenty  years'  user,  and  conditionally  in  the  case  of 
a  forty  years'  user.  That  is  the  view  taken  by  the  Court  of 
Exchequer  in  Wiight  v.  Williams  (i).  And  Wiohtman,  J.,  in  Pye 
V.  Mumford(2),  appeared  to  be  of  opinion  that  the  construction  in 
favour  of  the  exclusion  of  a  tenancy  for  a  term  of  years  from  the 
computation  of  a  thirty  years'  user,  though  not  expressly  directed 
by  the  Act,  was  correct.  The  statute  declares  that  a  user  for 
twenty  years  may  still  be  defeated  by  any  of  the  old  methods  except 
proof  of  enjoyment  for  a  less  period  than  from  time  immemorial : 
it  may  therefore  be  defeated,  as  before,  by  showing  that  the  owner 
of  the  servient  tenement  had  not  the  fee  during  the  whole  of  the 
twenty  years.  The  observations  of  Wiohtman,  J.  in  Pye  v. 
[  '573  ]      Mumford  (2)  are  in  accordance  *with  this  view. 

(Lord  Campbell,  Ch.  J. :  Would  an  old  prescriptive  right  be 
so  defeated?) 

If  there  had  been  a  succession  of  leases,  and  no  evidence  of 
user  before  such  succession,  the  jury  could  not,  before  the  Act, 
have  been  directed  to  presume  the  prescriptive  right  against  the 
owner  in  fee. 

(Crompton,  J.  :  Suppose  the  owner  of  the  inheritance  had 
consented  by  parol.) 

It  has  been  held  that  proof  of  a  written  parol  licence  will  defeat  a 
forty  years'  user,  and  proof  of  a  mere  verbal  licence  a  twenty 
years'  user :  Tickle  v.  Brown  (a),  Beasley  v.  Clarke  (4). 

(Lord  Campbell,  Gh.  J. :  Assuming  that  sect.  8  applies  to  a 
user  for  twenty  years,  what  answer  is  there  to  the  objection  that 
no  resistance  has  been  made  by  the  reversioner,  in  the  present 
case,  within  three  years  after  the  determination  of  the  lease  ?) 

That  condition  in  sect.  8  applies  only  to  the  case  of  a  forty  years' 
user,  and  was  introduced  for  the  purpose  of  fixing  a  time  within 
which  the  absolute  right  might  be  defeated. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  our  judgment. 

(1)  46  E.  E.  265  (1  M.  &  W.  100;   672). 

S.  a  Tyr.  &  G.  375).  (3)  43  E.  E.  358  (4  Ad.  A  El.  S69) 

(2)  75  E.  E.  582,  586  (11  Q.  B.  666,    (4)  42  B.  E.  704  (2  Bing.  N.  G.  705,. 
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I  think  that  there  was  evidence  from  which  the  jury  might  find  palk 
that  he  was  entitled  to  claim  a  right  of  way  under  sect.  2  of  snisrifEB. 
stat.  2  &  S  Will.  lY.  c.  71.  I  do  not  say  that  the  evidence  was 
conclusive;  but  it  was  sufficient  to  justify  their  finding;  and  that 
finding  ought  not  to  be  disturbed  unless  the  plaintiff's  claim  is 
defeated  by  sect.  8.  I  am  of  opinion  that  it  is  not.  The  period 
during  which  the  land  over  which  the  right  of  way  is  claimed  has 
been  ^leased  for  a  term  exceeding  three  years  is  not,  under  that  [  **>7i  ] 
section,  to  be  excluded  from  the  computation  of  a  twenty  years' 
enjoyment,  though  it  is,  no  doubt,  to  be  excluded  from  the  com- 
putation of  an  enjoyment  for  forty  years.  Sect.  7  excludes  certain 
times,  including  that  of  a  tenancy  for  life,  but  not  that  of  a  tenancy 
for  years,  from  the  computation  of  the  ''periods"  thereinbefore 
"  mentioned ;  "  and  a  twenty  years'  enjoyment  is  one  of  those 
periods.  But  sect.  8  provides  for  the  exclusion  of  certain  other 
times,  among  which  is  a  tenancy  of  more  than  three  years,  not 
from  the  periods  thereinbefore  mentioned,  but  from  one  particular 
period  only,  expressly  mentioned,  namely,  that  of  an  enjoyment 
for  forty  years.  It  is  clear,  therefore,  that  it  was  not  intended 
to  exclude  them  from  the  computation  of  an  enjoyment  for  twenty 
years.  Great  reliance  was  placed  upon  Bright  v.  Walker  (1) ;  but, 
on  examination  into  that  case,  it  appears  that  there  was  no  necessity 
for  the  Court  to  give  any  opinion  as  to  the  effect  of  sect.  8 ;  for  the 
right  of  way  there  claimed  was  clearly  destroyed,  under  sect.  7,  by 
reason  of  a  tenancy  for  life.  But,  even  supposing  sect.  8  to  apply 
to  a  twenty  years'  enjoyment  as  well  as  to  an  enjoyment  for  forty 
years,  the  right  by  enjoyment  in  the  present  case  is  not  destroyed, 
inasmuch  as  the  condition,  that  the  claim  shall  be  resisted  by  the 
reversioner  within  three  years  after  the  determination  of  the 
tenancy  for  years,  has  not  been  complied  with. 

Coleridge,  J. : 

Putting  out  of  consideration  sects.  7  and  8,  there  was  clearly 
evidence  for  the  jury  of  a  twenty  *years'  user,  as  of  right,  before  [  ♦ots  ] 
the  commencement  of  the  action.  That  being  so,  we  must  look 
to  sects.  7  and  8  to  see  whether  that  period  of  twenty  years  is  to 
be  shortened  by  excluding  the  period  during  which  the  tenancy 
for  years  existed.  Now,  sect.  7  applies  in  terms  to  a  twenty  years' 
enjoyment,  for  the  purpose,  not  of  defeating  the  right,  but  of 
excluding  certain  periods  from  the  computation  of  the  twenty 
(1)  40  B.  R.  636  (1  Cr.  M.  &  R  211 ;  S.  C.  4  Tyr.  502\ 
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Palk  years.  But  a  tenancy  for  years  is  not  one  of  those  periods, 
Shinneb.  although  a  life  tenancy  is.  Then,  sect.  8  does  exclude  a  tenancy 
for  years,  but  excludes  it  only  from  the  computation  of  a  forty 
years'  enjoyment.  There  being  one  section  applicable  to  a  twenty 
years'  enjoyment,  and  another  expressly  confined  to  a  forty  years' 
enjoyment,  it  would  be  unreasonable  to  import  the  latter  into  the 
former,  and  make  sect.  8  apply  to  a  twenty  years'  enjoyment  also. 
But,  even  if  it  did  so  apply,  the  tenancy  for  years  cannot  be 
excluded  in  the  present  case,  the  reversioner  having  made  no 
resistance  within  three  years  from  the  determination  of  the  term. 

Erlb,  J. : 

If  this  case  had  arisen  before  the  statute,  there  would  have  been 
good  evidence  to  go  to  the  jury  of  a  user  as  of  right  for  twenty 
years,  notwithstanding  the  existence  of  the  tenancy  for  years.  And 
the  question  is  still  to  be  left  to  the  jury  in  the  same  way ;  for  the 
statute  makes  no  difference  in  the  various  modes  of  defeating  the 
user,  except  as  it  provides  that  it  shall  not  be  defeated  by  proof 
of  origin  at  some  time  prior  to  the  twenty  years.  The  question 
then  arises  whether,  under  sect.  8,  the  tenancy  for  years  is  to  be 
excluded  from  the  computation  of  twenty  years'  enjoyment  That 
[  'sTe  ]  section  applies  expressly  to  the  computation  of  an  *enjoyment  for 
forty  years ;  and  it  would  be  contrary  to  all  rules  of  construction 
to  hold  that  it  applies  also  to  the  computation  of  an  enjoyment  for 
twenty  years.  The  only  possible  ground  for  such  a  conclusion  is 
found  in  Bright  v.  Walker  (1).  But  there  the  question  was  as  to 
the  exclusion  of  a  tenancy  for  life,  and  the  Court  was  clearly  right 
in  holding  that  such  tenancy  must  be  excluded  from  the  com- 
putation of  a  twenty  years'  enjoyment.  It  is  so  excluded  under 
sect.  7 ;  and  I  do  not  see  that  its  exclusion  is  made  more  clear  by 
sect.  8.  But  I  do  not  think  the  learned  Judge  ever  meant  to  say 
that  a  tenancy  for  years  must  be  excluded  from  the  computation 
of  an  enjoyment  for  twenty  years  (2). 

Rule  discharged^ 

(1)  40  E.  £.  536  (1  Or.  M.  &  B.  211 ;  (2)  CromptoD,  J.  was  absent 

,S.  a  4  Tyr.  502). 
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AMOIT   V.   HOLDEN.  i862. 

(18  Q.  B.  593—617 ;  S.  C.  22  L,  J.  a  B.  14 ;  17  Jur.  318.)  ./'^2. 

Declaration,  on  the  obligatory  part  only,  upon  two  bonds,  dated  in  1828         [  *^*  3 
and  1829  respectively. 

Pleas :  3.  That  the  alleged  causes  of  action  did  not  accrue  within  twenty 
years.  4.  That  after  the  making  of  the  bonds,  and  before  the  commence- 
ment of  the  action,  defendant  became  bankrupt,  and  that  the  said  causes  of 
action  accrued  before  such  bankruptcy.  Beplication,  joining  issue  on  the 
fourth  plea,  and,  to  the  third  plea,  that  the  said  causes  of  action  did  accrue 
within  twenty  years.     Issue  thereon. 

The  plaintiff  then  (by  enrolment  on  the  record)  set  out  the  bonds  and  the 
conditions.  The  first  bond  stated  that  J.  Mather  and  defendant  bound 
themselves,  and  each  of  them,  by  himself,  his  heirs,  &c.,  to  the  plaintiff  in 
the  sum  of  300/.  The  condition  (after  reciting  that  the  said  J.  M.  had  agreed 
with  plaintiff  for  the  sale  to  him,  for  150/.,  of  an  annuity  of  20/.  to  be  paid 
to  plaintiff,  his  executors  &c.,  during  the  joint  and  several  lives  of  plaintiff 
and  his  wife,  and  the  survivor ;  that  J.  M.  had  requested  defendant  to  join 
in  and  execute  the  bond,  which  he  had  agreed  to  do,  for  securing  the 
regular  payment  of  the  annuity ;  and  that  the  150/.  had  been  paid  to  J.  M.) 
was  for  payment  of  the  annuity,  by  J.  M.  or  defendant,  or  their  or  either 
of  their  heirs  &c.,  some  or  one  of  them,  by  equal  half  yearly  payments  on 
&c.,  during  the  joint  and  several  lives  of  plaintiff  and  his  wife,  and  of  the 
survivor,  and  a  proportionate  port  in  case  of  the  survivor  dying  between 
the  days  of  payment.  The  second  bond  and  condition  were  similarly 
framed  for  the  payment,  by  and  to  the  same  parties,  of  an  annuity  of  10/. 
The  plaintiff  then  suggested  that,  in  1851,  two  and  a  half  years*  ari-ears 
were  due  in  respect  of  each  annuity,  and  were  still  unpaid. 

At  the  trial,  it  appeared  that  the  defendant  had  become  bankrupt  in  1836; 
that  J.  M.  had  paid  the  annuities  half  yearly  down  to  1848,  but  never  till 
after  the  day  of  payment  fixed  by  the  condition,  so  that  there  had  been 
breaches  of  tiie  condition  twenty  years  before  action,  and  before  the  bank- 
ruptcy :  and  that  the  arrears  suggested  by  plaintiff  were  still  due.  Plaintiff 
had  not  attempted  to  prove  as  annuity  creditor  under  defendant's  bankruptcy : 

Held,  that  a  new  cause  of  action  arose  upon  each  successive  breach  of 
the  condition;  that,  on  the  record  as  it  stood,  plaintiff  was  entitled  to 
prove,  at  the  trial,  breaches  within  twenty  years ;  and  that,  on  such  proof, 
he  was  entitled  to  a  verdict  upon  the  issue  on  the  Statute  of  Limitations. 

Held,  fui'ther,  by  Lord  Campbell,  Ch.  J.  and  Erle,  J.,  diBsentieftte 
WiOHTMAN,  J.,  that  defendant's  liability  uiid  a-  the  bonds  and  conditions 
was  that  of  a  surety  only ;  that  J.  M.  was  the  principal,  and  grantor  of 
the  annuity ;  that  plaintiff,  therefore,  could  not  have  proved,  under  defen- 
dant's bankruptcy,  in  respect  either  of  the  penalties,  or  of  the  breaches  of 
condition  committed  before  the  baukioiptcy;  and  that  consequently  the 
matter  pleaded  and  proved  was  no  bar  to  the  action  (1). 

Dkbt  on  bond.  (Action  commenced  24th  June,  1851.)  Tiie 
first  count  stated  that  defendant,  on  9th  June,  1828,  by  his  writing 
obligatory  sealed  with  his  seal  iprofert)^  acknowledged  himself  to 
be  held  and  firmly  bound  to  the  plaintiff  in  300/. :  The  second 
count  alleged  that  defendant,  on  2nd  June,  1829,  by  his  certain 
other  writing  obligatory  &c.  (profert),  acknowledged  himself  to  be 

(1)  See  now  Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  37  0<).— A.  C. 
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amott       held  &c.  to  the  plaintifif  in  the  *suin  of  1501. :  Yet  defendant  had 
HoLDBN.      ^^^  P^^^  *^®  ^^^  460i.,  though  often  requested. 
[  *o94  ]  Third  plea :  That  the  causes  of  action  in  the  declaration  meu- 

tioned  did  not,  nor  did  any  or  either  of  them,  accrue  to  plaintiff 
within  twenty  years  next  before  the  commencement  of  this  suit. 

Fourth  plea :  That,  after  the  making  of  the  said  several  writings 
obligatory,  and  before  the  commencement  of  this  suit,  viz.,  on 
8rd  September,  1886,  defendant  became  a  bankrupt  within  the  trne 
intent  and  meaning  of  the  statutes  &c. ;  and  that  the  causes  of 
action  in  the  declaration  mentioned,  and  each  of  them,  accrued  to 
plaintiff  before  defendant  became  a  bankrupt. 

Beplication,  joining  issue  on  the  fourth  plea :  and,  to  the  third 
plea  :  That  the  said  causes  of  action  did  accrue  within  twenty  years 
&c.  Issue  thereon.  The  plaintiff  then  set  out  (by  enrolment  on 
the  record)  the  bond  in  the  first  count  and  its  condition  as  follows : 

"  Know  all  men  &c.,  that  we,  John  Mather,  of  &c.,  and  John 
Holden,  of  &c.,  are  held  and  firmly  bound  to  George  Amott,  of  &c.,  in 
the  sum  of  800Z.,  of  lawful  money  &c.,  to  be  paid  to  the  said  George 
Amott  or  his  certain  attorney,  executors,  administrators  or  assigns, 
for  which  payment  well  and  truly  to  be  made  we  bind  ourselves 
and  each  of  us,  by  himself,  our  and  each  of  our  heirs,  executors 
and  administrators,  firmly  by  these  presents.  Sealed  &c.  Dated 
9th  June,  a.d.  1828. 

"Whereas  the  above  bounden  J.  M.  hath  agreed  with  the  above 
mentioned  G.  A.  for  the  sale  to  him,  the  said  G.  A.,  of  one  annuity 
or  clear  yearly  sum  of  202.  to  be  paid  to  the  said  G.  A.,  his 
executors,  administrators  or  assigns,  during  the  joint  and  several 
[  'sgo  ]  lives  and  life  of  the  said  G.  A.  and  M.  H.  A.  his  wife,  *and  during 
the  life  of  the  survivor  of  them,  at  or  for  the  price  or  sum  of  150/. ; 
and  the  said  J.  M.  hath  requested  the  said  J.  Holden  to  join  in  and 
execute  the  above  written  bond  or  obligation,  which  the  said 
J.  Holden  hath  consented  and  agreed  to  do,  for  securing  of  the  due 
and  regular  payment  of  the  said  annuity :  and  whereas  the  said 
G.  A.  hath  duly  paid  to  the  said  J.  M.  the  said  sum  of  150/.,  in  good 
and  lawful  money  of  Great  Britain,  in  full,  for  the  purchase  of  tlie 
said  annuity  or  yearly  sum  of  20i.,  which  he  the  said  J.  M.  doth 
hereby  admit  and  acknowledge.  Now  the  condition  of  the  above- 
written  obligation  is  such  that,  if  either  the  said  J.  M.  or  the  said 
J.  Holden,  or  their  or  either  of  their  heirs,  executors  or  adminis- 
trators, some  or  one  of  them,  do  and  shall  well  and  truly  pay  or 
cause  to  be  paid  unto  tiie  said  G.  A.,  his  executors,  administrators 
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or  assigns,  or  as  he  or  his  executors,  administrators  or  assigns  shall  Amott 
direct  or  appoint,  during  the  natural  and  several  lives  and  life  of  holobk. 
the  said  G.  A.  and  M.  H.  A.  his  wife,  and  during  the  life  of  the 
survivor  of  them,  one  annuity  or  clear  yearly  sum  of  20Z.,  of  lawful 
money  current  in  Great  Britain,  by  two  even  and  equal  half  yearly 
payments,  on  the  9th  day  of  December  and  the  9th  day  of  June  in 
every  year,  without  any  deduction  or  abatement  whatsoever ;  and 
if  the  said  G.  A.  and  M.  H.  A.,  or  whichever  of  the  two  shall  or 
may  survive  the  other,  and  (i)  shall  afterwards  depart  this  life 
between  any  of  the  half  yearly  days  whereon  the  said  annuity  is 
made  payable,  then  if  either  the  said  J.  M.  or  the  said  J.  Holden, 
or  their  or  either  of  their  heirs,  executors,  administrators  or 
assigns,  some  or  one  of  them,  do  and  *shall  well  and  truly  pay  [  *596  ] 
unto  the  executors  or  administrators  of  the  said  G.  A.,  or  the 
person  legally  authorized  to  receive  the  same,  a  proportionate  part 
of  such  annuity  or  yearly  sum  of  20Z.,  according  to  the  time  which 
the  survivor  of  them,  the  said  G.  A.  and  M.  H.  A.  his  wife,  may 
happen  to  live  after  the  then  last  yearly  payment  shall  have 
become  due,  without  any  deduction  or  abatement,  then  the  above 
written  bond  or  obligation  shall  be  void,  otherwise  the  same  shall 
remain  in  full  force  and  effect." 

The  plaintiff  then  suggested  that,  on  9th  June,  1861,  50L,  being 
the  arrears  of  the  said  annuity  from  9th  December,  1848,  was  due 
to  the  plaintiff,  and  that  neither  the  said  J.  M.  nor  the  defendant 
would  pay  the  same. 

The  record  then  set  out  the  bond  in  the  second  count,  and  its 
condition,  which  were  similar  to  those  in  the  first,  except  that  the 
penalty  was  1502.,  and  the  annuity  was  102.,  to  be  paid  half  yearly, 
on  22nd  December  and  22nd  June. 

The  plaintiff  then  suggested  that,  on  22nd  June,  1851,  25/.,  being 
the  arrears  of  the  last  mentioned  annuity  from  22nd  December,  1848, 
was  due  to  the  plaintiff,  and  that  neither  the  said  J.  M.  nor  the 
defendant  would  pay  the  same. 

On  the  trial,  before  Lord  Campbell,  Gh.  J.,  at  the  London  sittings 
after  last  Hilary  Term,  it  appeared  that  the  defendant  had  become 
bankrupt  in  1836 ;  that  Mather  had,  from  time  to  time,  made  the 
half  yearly  payments  of  the  annuities  to  the  plaintiff  down  to  1818, 
but  that  none  of  those  payments  had  been  made  till  after  the  day 
appointed  in  the  condition,  so  that  several  breaches  of  the  condition 
had,  in  fact,  taken  place  more  *than  twenty  years  before  the  action,  [  *697  ] 
(1)  Sic.    Appai*eiitly  the  "  aud"  should  be  omitted. 
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AiioTT  and  before  the  defendant's  bankruptc.y.  The  plaintiff  had  not 
HoLDEK.  attempted  to  prove  any  claim  against  the  defendant,  in  respect  of 
the  annuities,  under  the  commission  of  bankruptcy.  The  arrears 
suggested  by  the  plaintiff  were  proved  to  be  still  due.  A  verdict 
was  found  for  the  plaintiff,  leave  being  reserved  to  move  to  enter  a 
verdict  for  the  defendant  on  the  third  and  fourth  pleas.  Knowlts,  in 
last  Easter  Term,  obtained  a  rule  nisi  accordingly.     In  this  Term  (i), 

Montagu  Chambers,  Bramwell   and    Tompson    Chitty   shower! 
cause  (1): 
First,  as  to  the  plea  of  bankruptcy.     The  plaintiff's  claim  against 
the  defendant  is  not  one  which  was  capable  of  proof  in  the  Bank- 
ruptcy  Court ;    and    therefore   the   defendant's   bankruptcy   and 
certificate  are  no  bar  to  the  action  (2).     *     *     * 
[  599  ]  Next,  as  to  the  Statute  of  Limitations.     There  was,  no  doubt,  a 

breach  of  the  condition  more  than  twenty  years  before  the  action; 
but  that  is  not  the  breach  upon  which  the  plaintiff  seeks  to  recover. 
He  might  waive  the  first  and  other  subsequent  breaches,  and 
declare  for  breaches  committed  within  twenty  years :  Sanders  v. 
Coward  (3) ;  and,  having  declared  generally  upon  the  bond,  and 
having,  in  his  replication  to  tlie  plea  of  the  Statute  of  Limitations, 
suggested  breaches  committed  within  twenty  years,  and  having 
given  evidence  of  those  breaches  at  the  trial,  he  must  be  considered 
to  have  declared  upon  those  breaches  :  Tttcket/  v.  Hawkins  (4). 

[  600  ]  (WiGHTMAN,  J. :  The  obligee  must  be  taken  to  have  waived  the 

previous  breaches  by  accepting  subsequent  payments.) 

He  has  chosen  not  to  avail  himself  of  the  penalty  of  the  bond  in 
respect  of  any  previous  defaults  in  payment;  and  therefore  the 
condition  of  the  bond  is  still  in  force  as  regards  the  non-payments 
in  respect  of  which  he  claims  :  Blair  v.  Onnond  (6). 

KnoivleSf  J.  Hend'Creon  and  Miltvard,  contra : 

First,  the  question  as  to  the  Statute  of  Limitations  depends,  not 
upon  the  general  law  of  pleading  on  this  point,  but  upon  the 
particular  form  of  the  record  in  the  present  case.  In  Sanders  v. 
Coward  (a)   and  Blair  v.    Onnond  (s)    the  condition  of  the  bond 

(1)  June  12tli.  Before  Lord  Camp-  4  6  &  47  Vict.  c.  52),  s.  37  (3).— A.  C. 
bell,  Ch.  J.,  Wightman  and  Erie,  J  J.  (3)  15  M.  &  W.  48.  [Seepoit,  p.  713.. 
Crompton,  J.,  having  been  counsel  in      note  (3).] 

the  cause,  took  no  part  in  the  dis-  (4)  72  E.  R  680  (4  C.  B.  655). 

cussion.  (5)  85  R.  E.  529  (17  Q.  R  423). 

(2)  See  now  Bankruptcy  Act,  1883 
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appeared  on  the  pleadings  before  the  plea  of  the  Statute  of  Limita-  amott 
tions  was  pleaded.  In  the  present  case  that  plea  is  directed  holdbx. 
against  the  obligatory  part  of  the  bond  only,  and  is  clearly  a  good 
plea  as  to  that,  the  breach  having  occurred  naore  than  twenty  years 
ago.  The  plea  states  that  the  causes  of  action  in  the  declaration 
mentioned  occurred  more  than  twenty  years  ago ;  and  the  replication 
states  that  they  did  not.  Upon  this  issue  the  defendant  is  entitled 
to  a  verdict.  Tuckey  v.  Hawkins  (1)  is  distinguishable.  In  that  case 
there  was  only  one  breach  of  the  condition  which  the  plaintiff  could 
declare  upon,  and  that  breach  was  within  twenty  years  of  the  action. 
Here  there  are  several  breaches,  and  a  forfeiture,  more  than 
twenty  years  ago,  which  would  satisfy  the  declaration.  The  declara- 
tion is,  therefore,  prinut  facie,  upon  one  of  these  ;  and  the  plaintiff, 
if  he  intended  to  rely  on  later  breaches,  ought  to  have  new  assigned. 
Next,  as  to  the  plea  of  bankruptcy  (2).     *     ♦     *  [  6oi  ] 

Lord  Campbell,  Ch.  J. .-  [  603  ] 

With  respect  to  the  question  upon  the  Statute  of  Limitations, 
after  hearing  all  that  could  be  urged  on  either  side,  I  entertain  no 
doubt  whatever.  It  is  admitted  that,  since  Sanders  v.  Coward  (8) 
and  Blair  v.  Orniond(4),  where  a  bond  is  conditioned  for  the 
performance  of  a  series  of  acts  at  stated  times,  though  there  may 
have  been  a  forfeiture  by  reason  of  the  nonperformance  of  the  first 
act  in  that  series,  yet,  if  default  be  made  in  the  performance  of 
subsequent  acts,  a  new  cause  of  action  arises  upon  each  default, 
and  the  statute  runs  from  that.  The  obligee,  therefore,  is  not 
prevented  by  the  statute  from  suing  in  respect  of  breaches  com- 
mitted more  than  twenty  years  after  the  *ffrst  breach,  if  he  has  [  *f>04  j 
chosen  to  waive  the  previous  breaches.  If  the  statute  could  have 
that  effect,  the  obligor  of  an  annuity  bond  would  be  discharged  after 
he  had  paid  the  annuity  for  twenty  years,  if  he  had  paid  it  a  day 
too  late  on  each  occasion.  Reliance  is  placed  on  the  form  of  the 
record  :  and  it  is  contended  that,  as  it  is  here  drawn  up,  the  plaintiff 

(1)  72  E.  E.  680  (4  C.  B.  655).  the  limitation,  in  an  action  on  bond» 

(2)  See  Bankruptcy  Act,  1883  (46  &  of  *  twenty  years  from  the  cause  of 
47  Vict.  c.  52),  8.  37  (3). — A.  C.  action  or  suit*  is  not  to  be  confined  to 

(3)  loM.  &  W.  48,  [where  the  actual  twenty  years  from  the  first  breach  of 
decision  was  that  the  plea  was  bad  a  condition  to  do  various  things,  any 
in  form  in  not  properly  confessing  a  more  than  it  would  be  confined  to  that 
breach  of  the  condition.  In  deliveiing  period  from  the  first  breach  of  a  cove- 
judgment,  Pabke,  B.  intimated  that  nant  to  do  various  things,  in  an  action 
*'in  construing  the  third  section  of  of  covenant  *']. 

3  &  4  Will.  IV.  c.  42,  it  seems  to  us  that         (4)  85  E.  E.  529  (17  Q.  B.  423). 
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amott  cannot  avail  himself  of  breaches  committed  more  than  twenty  years 
HoLDEN.  *^'ter  the  first  breach.  I  do  not,  however,  think  that  the  record,  as 
it  stands,  is  any  bar  to  such  a  course.  The  declaration  is  upon  the 
bond,  simply,  and  goes  for  the  penalty.  The  plea  states  that  the 
causes  of  action  in  the  declaration  mentioned  did  not  arise  within 
twenty  years  before  the  suit.  The  replication  says  that  they  did. 
The  onus  of  proof  lies  upon  the  plain  tifif:  and  he  then  brings 
forward  the  condition  of  the  bond,  as  evidence  of  the  nature  of  the 
contract,  secured  by  that  bond,  between  the  plaintiff  and  the 
defendant,  and  shows  breaches  of  that  contract  within  twenty  years. 
We  must  therefore  consider  those  breaches  to  be  the  causes  of 
action  mentioned  in  the  declaration.  It  was  contended,  however, 
that,  inasmuch  as  a  previous  breach,  more  than  twenty  years  back, 
had  been  proved,  that  breach  must  be  assumed  to  be  the  canse  of 
action  declared  upon.  I  think  that  is  not  so ;  and  therefore  that  it 
was  not  necessary  for  the  plaintiff  to  new  assign.  Tackey  v. 
Hawkins  (i)  is  a  direct  authority  upon  this  point.  It  was  argued 
that  in  that  case  there  was  only  one  breach.  That  fact,  however, 
did  not  enter  into  the  grounds  of  the  decision.  The  question  raised 
was,  whether  the  plaintiff,  having  declared  upon  the  bond  alone, 
[  *605  ]  could,  *upon  the  Statute  of  Limitations  being  pleaded,  avail 
himself  of  the  condition  to  show  breaches  within  twenty  years: 
and  the  Court  held  that  he  could.  I  cannot  see  any  substantial 
distinction  between  that  part  of  the  case  and  the  present.  The 
plea  of  the  Statute  of  Limitations,  therefore,  is  no  bar  to  the 
present  action.  With  respect  to  the  point  arising  upon  the  plea 
of  bankruptcy,  the  Court  will  take  time  to  consider  its  judgment  (2). 

WlOHTMAN,  J. : 

The  condition  of  the  bond  appears  on  the  record ;  and,  for  the 
defendant  to  succeed  upon  the  plea  of  the  Statute  of  Limitations,  it 
must  have  been  shown,  according  to  Sanders  v.  Coward  (3),  that  no 
breach  of  that  condition  took  place  within  twenty  years;  inasmuch 
as  every  breach  creates  a  fresh  cause  of  action.  The  evidence 
brought  forward  at  the  trial  explairied  what  were  the  causes  of 
action  upon  which  the  plaintiff  declared,  and  showed  that  they  did 
accrue  within  twenty  years.  The  defendant,  therefore,  failed  upon 
this  issue. 

(1)  72  R.  R  680  (4  C.  B.  655).  8.  37  (3).— A.  C. 

(2)  The  judgment  upon  the  bank-  (3)  15  M.  &  W.  48  [see  ante,  p.  713. 
ruptcy   point  is  obsolete :  see   Bank-       note  (3)]. 

ruptcy  Act,  1883  (46  A  47  Vict.  c.  52), 
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Sanders  v.  Coward  (1)  shows  that  the  plaintiff  here  was  at  liberty      Holdbk. 
to  waive  the  breaches  committed  twenty  years  ago,  and  rely  upon 
subsequent  breaches  committed  within  that  period  :  and  I  agree 
with  the  rest  of  the  Court  that  the  form  of  the  pleadings  here  does 
not  prevent  the  plaintiff  from  taking  that  course. 


IN   THE    EXCHEQUER    CHAMBER. 


(Error  from  the  Queen's  Bench.) 
MACGREGOE  v.   The  DOVEE  and  DEAL 

EAILWAY   COMPANY.  jS. 


(18  Q.  B.  618—632 ;  S.  C.  22  L.  J.  a  B.  69 ;  7  Bail.  Cas.  227 ;  17  Jur.  21.  L. ; 

19  L.  T.  0.  S.  316.) 

The  South  Eastern  Bailway  Company  was  iucoi-porated  for  the  purpose 
of  makiug  aud  maiutaining  that  railway,  with  power  to  raise  moneys  for 
the  purposes  of  the  Act.  The  projectors  of  an  intended  Dover  and  Deal, 
&c  Railway  had  contemplated  bringing  a  bill  before  Parliament  for  the 
establishment  of  such  railway,  but  were  in  doubt  as  to  proceeding.  M.,  a 
person  interested,  and  having  influence,  in  the  South  Eastern  Company, 
undertook  that,  if  the  projectors  of  the  Dover,  &c.  Bailway  would  proceed 
in  endeavouring  to  obtain  their  Act,  and,  if  successful,  would  hand  over 
their  scheme  to  the  South  Eastern  Company,  that  Company,  if  the  bill 
wei-e  rejected,  would  insui'e  them  against  loss  by  such  rejection,  and  would 
pay  their  Parliamentary  expenses.  No  clause  in  the  Company's  Act 
empowered  them  so  to  apply  their  funds.  The  bill  was  proceeded  with, 
and  rejected  by  Parliament.  In  an  action  against  M.  on  the  above  contract, 
the  declaration  alleging  that  the  South  Eastern  Company  did  not  insure  &c. 
and  did  not  pay  the  Parliamentary  expenses : 

Held,  by  the  Coui-t  of  Exchequer  Chamber  on  error,  that  the  stipulation 
by  M.  was  a  promise  that  the  Company  should  do  an  act  which  was  illegal 
and  contravened  public  policy  and  a  public  statute,  aud  that  an  action  did 
not  lie  against  M.  upon  such  a  promise :  and  j  udgment,  which  had  been  given 
for  the  plaiiitiif  below,  was  arrested  by  the  Coui-t  of  Error. 

Assumpsit.  The  declaration  was  originally  by  Lord  Albert 
Conyngham  and  others,  the  managing  committee  of  the  above 
named  Company;  for  whom,  after  issue  joined,  the  ofl&cial 
manager  was  substituted  on  suggestion  under  the  Winding-up  Act, 
11  «S:  12  Vict.  c.  45,  s.  53.  The  count  recited  that,  before  the 
making  of  the  promise  &c.,  viz.  on  15th  October,  1845,  "  a  certain 
Company  was  formed  aud  established  for  the  purpose  of  making 
a  certain  railway  of  the  name  (to  wit)  of  the  Dover  and  Deal  Bailway, 
Cinque  Ports,  Thanet  and  Coast  Junction  Company,  of  which  said 

(1)  15  M.  &  W.  48  [see  ante,  p.  713,  note  (3)]. 
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Maogbboob  Company  the  plaintiffs,  before  and  at  the  time  *'  of  defendants 
promise  after  ^mentioned,  ''  were  the  managing  committee,  and 
then  had  the  management  and  contronl  of  the  affairs  of  the  said 
Company :  *'  that  the  Company's  objects  were  such  as  could  not  be 
accomplished  without  the  authority  of  Parliament,  and  it  was 
necessary,  before  proceeding  with  the  works  projected,  to  obtain  an 
Act  of  Parliament  authorizing  the  same.  ''  And  whereas  also, 
before  and  at  the  time  of  the  making  of  the  promise  of  the  defendant 
hereinafter  mentioned,  doubts  were  entertained  by  the  managing 
committee  of  the  said  Company  as  to  whether  it  was  expedient  and 
advisable  to  proceed  with  the  prosecution  of  the  objects  of  the  said 
Company  and  to  endeavour  to  obtain  an  Act  of  Parliament  autho- 
rizing the  execution  of  the  works  projected  by  the  said  Company, 
or  whether  it  would  be  advisable  to  abandon  the  prosecution  of  the 
said  objects  and  abstain  from  applying  to  Parliament  for  such  an 
Act  as  hereinbefore  mentioned  :  And  whereas  also,  before  and  at 
the  time  of  making  of  the  promise  "  &o.,  ''certain  negotiations  were 
pending  between  the  managing  committee  of  the  said  Company  and 
the  South  Eastern  Railway  Company,  of  which  last  mentioned 
Company  the  defendant  was  then  the  chairman,  as  to  certain  pro- 
positions before  then,  viz."  on  7th  November,  1845,  "  made  by  the 
said  managing  committee  of  the  said  first  mentioned  Company  to 
the  said  South  Eastern  Railway  Company  with  a  view  to  obtainiog 
the  support  of  the  said  South  Eastern  Railway  Company  to  the 
objects  of  the  said  first  mentioned  Company ;  and  thereupon  after- 
wards, and  before  the  commencement  of  this  suit,  viz."  on  20th 
January,  1846,  ''  in  consideration  that  the  managing  committee  oi 
the  said  first  mentioned  Company  would  not  abandon  the  prosecu- 
tion of  the  objects  *of  the  said  first  mentioned  Company,  but  would, 
on  the  contrary  thereof,  proceed  therewith,  and  would,  on  behalf  of 
the  said  first-mentioned  Company,  apply  to  Parliament  for  an  Act 
authorizing  the  execution  of  the  works  projected  by  the  said  first 
mentioned  Company,  and  would  use  due  and  proper  diligence  in 
and  about  endeavouring  to  obtain  such  Act,  and  would  hand  o?er 
the  said  scheme  firstly  above  mentioned  to  the  said  South  Eastern 
Railway  Company  in  the  event  of  such  Act  being  obtained,  &e 
defendant  promised  the  plaintiffs  that,  in  the  event  of  the  applica- 
tion to  Parliament  for  such  Act  being  rejected  by  Parliament,  and 
of  the  said  first  mentioned  Company  failing  to  obtain  such  Act,  the 
said  South  Eastern  Railway  Company  would  insure  the  saio 
Company  of  which  the  plaintiffs  then  were  the  managing  comnutt^ 


[  •H20] 
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as  aforesaid  n  gainst  all  loss  which  might  be  cansed  to  the  said 
Company  by  such  rejection  and  failure  as  aforesaid,  and  would 
defray  and  satisfy  to  the  said  last-mentioned  Company  the  whole  of 
the  expenses  of  such  last-mentioned  Company  which  should  be  by 
them  incurred  in  and  about  the  endeavouring  to  obtain  such  Act  of 
Parliament ;   and   that,  in  the  event  of  the  failure  of  such  last- 
mentioned  Company   to  obtain   such   an   Act  as    aforesaid,    the 
managing  committee  of  the  said  last-mentioned  Company  should 
be  at  liberty  to  return  to  the  allottees  of  shares  in  such  Company 
without  deduction  the  whole  of  the  deposits  on  the  shares  of  such 
Company."    Averment,  that  the  managing  committee  of  the  last- 
mentioned  Company  have  always  been  ready  and  willing  to  hand 
over  the  said  scheme  to  the  South  Eastern  Railway  Company  in  the 
event  of  such  Act  being  obtained,  and,  relying  on  the  said  promise, 
did,  to  wit  on  &c.,  allot  divers,  viz.  5,805  ^shares  in  the  said  Com- 
pany, and  receive  divers  sums,  to  wit  <&c.,  as  and  for  deposits  on 
the  shares  so  allotted  :  and  that  the  said  committee,  relying  &c., 
did  not  abandon  the  prosecution  of  their  objects  above  mentioned, 
but  continually  proceeded  therewith,  and,  at  a  reasonable  time  in 
that  behalf,  viz.  1st  May,  1846,  applied  on  behalf  of  the  Company 
to  Parliament  for  an  Act  authorizing  the  execution  of  their  works, 
and  did  continually  use  proper  diligence  in  endeavouring  to  obtain 
such  Act ;  of  all  which  &c. ;  averment  of  notice  to  defendant  and  to 
the  South  Eastern  Bailway  Company :  And  that  afterwards,  and 
before  the  commencement  of  this  suit,  viz.  22nd  June,  1846,  the 
said  application  to  Parliament  was  rejected,  and  the  Dover  &c. 
Company  wholly  failed  to  obtain  the  same :  averment  of  notice  to 
defendant  and  the  South  Eastern  Company.    Further  averment, 
that  the  South  Eastern  Company  did  not  insure  the  Dover  &c. 
Company  against  loss  by  such  rejection,  nor  defray  the  whole  or 
part  of  their  expenses  in  endeavouring  to  obtain  such  Act,  although 
they  were,  viz.  on  &c.,  requested  so  to  do,  and  a  reasonable  time 
had  elapsed  &c. :   but,  although  the  expenses  incurred   by  the 
Dover  &c.  Company  in  endeavouring  &c.  amounted  to  a  large 
sum  &c.  viz.  10,0002.  (averment  of  notice),  yet  the  same  is  still 
unpaid:  and,  although  defendant  afterwards,   and  before  action 
brought,  viz.  on  &c.,  had  notice  of  the  premises  and  was  requested 
by  plaintiffs  to  pay  to  them  or  to  the  Dover  &c.  Company  the 
amount  of  the  said  expenses,  and  a  reasonable  time  &c.  elapsed 
before  action  brought,  yet  &c. :  breach,  non-payment. 
Pleas :    1.  Non  asaumpsit.    2.    That    plaintiffs    were    *not  the 
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managing  committee  of  the  first  mentioned  Company  in  manner 
and  form  &c.     Issaes  thereon. 

The  cause  was  tried  before  Lord  Campbell,  Ch.  J.  at  the  London 
sittings  after  Trinity  Term,  1850,  when  a  bill  of  exceptions  was 
tendered,  and  a  verdict  was  found  for  the  plaintiff  on  both  issues. 
Judgment  for  the  plaintiff  having  been  entered  up  in  the  Queen's 
Bench,  the  defendant  brought  error  in  the  Exchequer  Chamber, 
assigning  as  error  that  the  declaration  was  not  sufiScient  in  law. 
Errors  were  also  assigned  upon  the  matter  shown  by  the  bill  of 
exceptions ;  it  being  objected,  in  substance,  that  the  contract 
alleged  in  the  declaration  was  not  proved  at  the  trial :  there  were 
also  assignments  of  error  as  to  joinder  and  non-joinder  of  parties; 
but  the  ground  first  stated  is  the  only  one  material  to  this 
report. 

The  writ  of  error  was  argued  in  last  Easter  vacation,  May  lOih, 
before  Maule,  Cresswell,  Williams  and  Talfourd,  JJ,,  and  Alderson 
and  Flatt,  Barons. 


[  •«23  ] 


Sir  F.  Kelly,    Solicitor-General,  for    the    plaintiff  in  error, 
defendant  below : 

First,  the  contract  relied  upon  is  illegal,  inasmuch  as  the  South 
Eastern  Company,  or  their  chairman  on  their  behalf,  could  not 
lawfully  undertake,  out  of  their  funds,  to  indemnify  another  Com- 
pany for  the  expenses  of  carrying  into  effect  that  Company's  under- 
taking. The  South  Eastern  Bailway  Company  is  incorporated  by 
stat,  6  &  7  Will.  IV.  c.  Ixxv.,  local  and  personal,  public,  sect.  1, 
"  for  making  and  maintaining  the  said  railway  and  other  works  by 
this  Act  authorized,  and  for  other  the  purposes  herein  declared;'' 
but  it  is  no  part  of  those  purposes  that  they  should  speculate  in 
other  railways,  or  contribute  to  their  Parliamentary  expenses. 
Sect.  8  ^empowers  them  ''to  raise  amongst  themselves  any  sum 
of  money  for  making  and  maintaining  the  said  railway  and  other 
works  by  this  Act  authorized : "  and  sect.  4  enacts :  "  That  the 
money  to  be  raised  by  the  said  Company  by  virtue  of  this  Act  shall 
be  laid  out  and  applied,  in  the  first  place,  in  paying  and  discharging 
all  costs  and  expenses  incurred  in  applying  for,  obtaining,  and 
passing  this  Act,  and  all  other  expenses  preparatory  or  relating 
thereto ;  and  the  remainder  of  such  money  shall  be  applied  in  and 
towards  purchasing  lands,  and  making  and  maintaining  the  said 
railway  and  other  works,  and  in  otherwise  carrying  this  Act  into 
execution."     These  powers  are  not  varied  by  any  subsequent  clause 
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in  the  same  Act  (i)  or  by  the  later  Acts  regulating  this  Company's 
affairs. 

(Grbsswbll,  J. :  The  clauses  cited  refer  to  moneys  '*to  be  raised 
by  the  said  Company : "  might  the  payment  in  question  be  made 
out  of  profits?) 

Nothing  in  the  Act  gives  such  a  power.  The  application  con- 
tended for  is  a  breach  of  trust  as  to  the  shareholders  and  as  to  the 
public.  This  is  sufficiently  clear  on  principle:  but  there  are 
several  cases  in  equity  establishing  the  point,  and  one  at  law, 
The  East  Anglian  Railways  Company  v.  The  Eastern  Counties 
Railway  Company  (2),  which  is  decisive.  The  Act  6*  &  7  Will.  IV. 
*c.  cvi.,  local  and  personal,  public,  by  which  the  defendants  there 
were  governed,  was  the  same  in  its  material  clauses,  with  regard  to 
application  of  funds,  as  the  South  Eastern  Railway  Act.  In  that 
case  three  Railway  Companies  were  about  to  amalgamate  under  the 
authority  of  Parliament ;  and  one  of  them  had  certain  bills  depend- 
ing for  purposes  connected  with  its  railway.  The  defendants 
covenanted  with  the  three  Companies  to  take  a  lease  of  their 
railways  on  certain  terms,  and  to  find  capital  for  the  works  which 
were  the  subject  of  the  depending  bills,  and  to  pay  the  costs  of  pre- 
paring and  promoting  such  bills,  whether  passed  or  not.  The 
action  was  brought  by  the  three  Companies,  then  amalgamated, 
for  non-payment  of  such  costs:  and  the  Court  of  Common  Pleas 
held  that  they  could  not  recover,  the  contract  by  the  defendants 
being  beyond  the  scope  of  their  statutory  authority.  Both  parties 
were  presumed  to  be  aware  of  the  public  enactments  which  made  such 
a  contract  a  breach  of  trust ;  and  therefore  it  was  held  void  even  as 
between  themselves.  It  did  indeed  appear  by  the  record  in  that  case 
that  some  shareholders  in  the  Eastern  Counties  Railway  did  not  assent. 

(Aldbbson,  B.  :  If  all  the  shareholders  .had  resolved  to  promote 


(1)  Sect.  108  authorizes  the  making 
of  a  dividend  out  of  the  dear  profits 
of  the  undertaking  :  sect,  lid  em- 
powers the  directors  to  make  calls  to 
carry  it  on  and  defray  its  expenses : 
by  sect.  205  the  money  produced  by 
the  sale  of  lands  not  wanted  is  to  be 
applied  to  the  pui-poses  of  the  Act :  by 
sect.  208,  if  the  money  to  be  raised 
under  this  Act  by  subscription  should 
not  be  sufficient  for  the  purposes  of 
the  Act,  the  Company  may  borrow  a 
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further  sum  (not  exceeding  &c.)  on 
mortgage  :  and,  by  sect.  209,  they 
may,  if  they  think  it  advisable,  instead 
of  so  mortgaging,  raise  money  to  the 
said  amount  by  augmentation  of  their 
capital  stock,  such  additional  sum  to 
be  subject  to  the  same  provisions  &.c. 
(with  an  exception  not  material)  as  if 
it  had  been  part  of  the  original  capital 
stock. 

(2)  87R.R.  783(110.  B.  775). 
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Magobboob   an  andertaking  not  warranted  by  their  Act,  would  that  have  made 
any  diflference  ? 

Mauls,  J. :  I  do  not  think  the  want  of  assent  was  relied  upon  in 
the  judgment:  the  groand  was  that  the  Company  were  only 
conditionally  a  corporation.) 

In  the  last  cited  case,  reference  is  made  to  the  words  of  Lord 
Lanodale  in  Colman  v.  The  Eastern  Counties  Railway  Company  (1), 
which  are  strong  apon  the  point  now  before  the  Court.  It  may  be 
contended  on  the  other  side  that,  in  The  East  Anglian  Railwayt 
Company  *v.  The  Eastern  Counties  Railway  Company  (2) ,  the  action  was 
against  the  Company  as  the  contracting  party ;  here  an  individnAl 
is  sued,  as  having  undertaken  that  something  shall  be  done  by  the 
Company.  But  it  is  the  chairman  of  the  Company,  who  undertakes 
that  they,  the  Company,  shall  do  an  illegal  thing. 

(Mauls,  J. :  The  chairman,  legally,  is  in  the  same  situation  as  a 
stranger  to  the  Company.  The  corporation  is  ens  rationis:  the 
chairman  or  any  other  individual  is  a  stranger  to  it.  The  averment 
that  the  defendant  was  chairman  would  not  have  been  traversable. 
It  is  no  more  than  saying  that  he  was  a  person  having  influence ; 
which  is  not  a  circumstance  of  any  legal  weight.) 

It  is  unnecessary,  however,  to  discuss  this  point :  no  material  dis- 
tinction arises  upon  it.  In  Beman  v.  Rufford  (a),  another  equity 
decision  referred  to  in  the  The  East  Anglian  Company's  case,  a 
Railway  Company  agreed  with  two  others  that  its  line  should  be 
worked  by  the  two,  who  should  have  perfect  controul,  and  exercise 
all  the  rights  of  the  first  mentioned  Company,  lor  twenty-one 
years.  Lord  Cranwobth,  V.-C.  expressed  a  strong  opinion  that 
such  a  contract  was  illegal,  but  directed  a  case  to  be  stated  for  a 
court  of  law.  No  case,  however,  was  submitted.  The  present 
contract,  therefore,  cannot  be  sustained,  according  to  the 
authorities:  it  stands  upon  the  footing  of  an  undertaking  by  A. 
that  B.  shall  commit  a  breach  of  duty,  and  do  that  which  is  against 
public  policy,  and  a  fraud  upon  parties  who  have  pecnniair 
interests  involved. 

This  agreement  is  also  based  upon  the  supposition  that  the 
South  Eastern  Company  will  be  bound  by  a  contract  !or  which  the 


(1)  7t5  R.  R.  78  (10  Beav.  114). 

(2)  87  B.  B.  783  (11  0.  B.  776). 


(3)  1  Sim.  N.  S.  550. 
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only  consideration  is  that  the  *Dover  &c.  Company  will  **  hand 
over  "  to  them  the  scheme  depending  before  Parliament,  if  an  Act 
should  be  obtained.  Bat  this  is  no  consideration ;  for  sach  a 
transfer  is  illegal  and  coald  not  be  carried  into  effect. 

(Aldbrson,  B.  :  The  meaning  must  be  that  the  promoters  of  the 
scheme  will  try  to  get  a  power  to  transfer  inserted  in  their  ActO 

The  standing  orders  forbid  such  a  clause  (1).  Transfers  of  the 
kind  are  always  made  by  a  distinct  Act,  both  parties  being  before 
Parliament  for  the  purpose.  Apart  from  the  proposed  transfer,  the 
mere  engagement  to  go  on  with  the  depending  bill  is  no  substantial 
consideration. 

(Maule,  J. :  Might  not  parties  undertake  to  do  their  best  to 
obtain  a  transfer ;  or  to  procure  an  Act  authorizing  it  ?  And  would 
not  such  an  undertaking  be  a  good  legal  consideration  ?) 

That  is  not  the  undertaking  shown  by  this  record. 

(Maule,  J. :  Can  you  state,  as  a  proposition  of  law,  that  there 
cannot  be  a  legal  transfer  of  any  possible  railway  ?  And,  if  there 
may,  must  not  it  be  understood  that  the  parties  contemplate  a 
transfer  by  the  legal  means  ?) 

If  nothing  on  the  record  raises  such  a  presumption,  the  Court  will 
not  make  it.  Lord  Cbanworth,  V.-C.  was  evidently  inclined  to 
deny  the  legality  of  such  a  transfer,  in  Benian  v.  Rufford  (2). 


Macgbeoob 

V, 
DOVBB  AND 

Deal 
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Company. 

[  ^626  ] 


(Maule,  J. :  That  is  in  the  case  of  a  given  railway  :  the  opinion 
may  not  apply  to  all  future  ones.) 

The  Court  then  said  that  it  would  be  convenient  to  hear 
Channell,  Serjt.  on  this  part  of  the  case  before  entering  upon  the 
bill  of  exceptions. 

Channell,  Serjt.,  for  the  defendant  in  error,  plaintiff  below  : 
The  East  Anglian  Railways  Company   v.  The  Eastern  Counties 
Rmlway  Company  (u)  is,  to  a  certain  extent,  an  authority  against 
the  plaintiff  below.    But  there  the  action  was  by  one  Company 


(1)  See  standing  orders  of  House  of 
Lords  as  to  private  bUls,  1 855 :  clxxxix. 
8,  9.    Standing  orders  of  House  of 

B.B. — VOL.  LXXXVIII. 


CommuDS,  1855  :  I -10,  141. 
(2)  1  Sim.  N.  S.  550. 
(.5)  87E.  R.  783(110.  B.  775). 
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Macobbqob  against  another :  here  an  individaal  andertakes  that  a  Company 
DoYBB  Aso    Bhall  do  certain  acts :  and,  supposing  (which  perhaps  ought  not  to 
Railway      ^  assumed  on  motion   in   arrest  of  judgment)   that  the  South 
CoMPAMY,     Eastern  Railway  Company  named  in  the  declaration  is  the  same 
with  that  incorporated    and  regulated  by  stat.  6  &   7  Will.  IV. 
c.  Ixxv.,  it  is  not  to  be  taken  for  granted  that  the  South  Eastern 
Company  could  not  have  obtained  power,  by  private  Act  or  other- 
wise, to  make  the  required  transfer.     In  the  case  just  referred 
to,    the   question,   between    two  Companies,    turned  upon  their 
statutory  powers  as  then   existing :    the  Company  sued  had  no 
existence  but  by  a  statute ;  and  its  powers  could  be  measured  only 
by  that. 

(Maule,  J. :  We  know,  by  a  public  Act,  that  there  is  such  a 
corporation  as  the  South  Eastern  Railway  Company.) 

The  case  is  not  the  same  as  if  they  were  sued  in  that  capacity.  U 
the  contract  here  was  illegal,  the  matter  which  makes  it  so  should 
have  been  averred  in  pleading :  it  does  not  appear  conclusively  ou 
the  face  of  the  declaration. 


(Mauls,  J. :  I  think  the  Court  must  intend  that  the  South 
Eastern  Company  is  that  mentioned  in  the  Act,  and  no  other.) 

Still  the  distinction  remains,  between  the  present  case  and  that 
referred  to,  that  the  plaintiff  here  is  not  seeking  to  make  the 
Company  responsible  out  of  its  funds  :  and  there  is  nothing  illegal 
in  a  contract  with  a  distinct  party,  binding  him  as  a  stranger,  that, 
I  *628  ]  ill  consideration  *of  a  certain  course  being  adopted,  he  shall  pay 
a  sum  as  an  indemnity  if  the  Company  do  not. 

(Maulk,  J. :  You  say  it  ought  not  to  be  assumed  in  such  a  case 
that  the  thing  to  be  done  by  the  Company  would  be  made  illegal 
by  a  future  Act.) 

That  is  so.  The  parties  are  merely  anticipating  that  an  Act  will 
pass  containing  provisions  consistent  with  their  agreement;  &o 
event  possible,  at  least. 

(Maule,  J. :  Suppose  the  defendant  below  had  wished  to  plea^ 
performance :  must  not  he  have  pleaded  that  the  Company  had 
done  that  which  the  plaintiffs  below  expected  to  be  done;  thatisi 
had  defrayed  their  expenses  ?) 
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It  would  have  been  enough  to  say  that,  in  their  default,  defendant    Magguboob 

r, 

doteb  and 
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paid. 


(Maulb,  J. :  He  could  not  plead  that  except  by  way  of  accord     company 
and  satisfaction. 

Crbsswbll,  J. :  Suppose  a  man  contracted  to  sell  a  void  living  ; 
according  to  your  argument  it  might  be  said,  in  support  of  such  a 
contract,  that  an  Act  might  pass  to  enable  him. 

Platt,  B  :  The  argument  might  apply  even  to  a  contract  that 
some  one  should  commit  a  felony.) 

It  would  not  apply  if  the  thing  were  nudum  in  se.  But  here  the 
contract  is  not  immoral  or,  properly  speaking,  illegal;  there  is 
merely  an  incapacity  in  the  way.  In  such  a  case  a  party  may 
lawfully  insure  the  performance  of  the  act ;  and  that  is,  in  effect, 
the  contract  described  by  the  declaration.  The  defendant  below 
might  have  supplied  his  Company  with  funds  to  defray  the  Dover 
and  Deal  Company's  expenses. 

(Maule,  J. :  To  ascertain  the  legality  of  a  contract  we  must  see 
whether  or  not  it  would  be  lawful  if  fulfilled  according  to  its  terms. 
Here,  if  that  were  done,  the  payment  (though  under  the 
circumstances  supposed)  would  be  a  payment  by  the  Company ; 
which,  according  to  the  cases  cited,  *would  be  a  misappropriation  of  [  *629  J 
their  funds.) 

Things  are  legal  and  illegal  in  diiferent  senses.  It  would  not  be 
illegal  to  undertake  that  something  should  be  done  by  a  person  not 
8uij aiiSf  as  an  infant,  who  could  not  legally  contract. 

(Maulb,  J. :  Suppose  the  undertaking  were  that  an  infant  should 
marry  without  proper  consent.) 

That  would  be  an  evasion  of  the  statute  law,  and  against  public 
policy.  Here  the  undertaking  is  only  that  the  Company  shall  do 
the  thing  if  there  be  any  legal  mode;  if  not,  that  the  defendant 
himself  will  satisfy  the  plaintiffs,  or  provide  the  Company  with 
funds  to  do  so. 

(Maulb,  J. :  Then  the  Company  would  be  acquiring  funds  ^by 
means  not  authorized,  and  applying  them  to  objects  not  authorized. 
It  might  as  well  be  said  that  they  could  discount  bills  with  money 
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supplied  to  them  for  that  object. 
Buch  a  purpose.) 


They  are  not  a  corporation  for 


[  ♦63U  ] 


Watson  (in  the  absence  of  Sir  F.  Kelly),  in  reply,  was  stopped 
by  the  Court,  who  said  that  they  would  consider  of  this  point 
before  they  determined  upon  hearing  further  argument. 

Cur.  adv.  vuU. 

Aldebsom,  B.,   on  a  subsequent  day  of  this  Term   (June   1st), 
delivered  the  judgment  of  the  Court : 

We  do  not  think  it  necessary  to  hear  the  Solicitor-General  in 
reply  to  the  argument  of  my  brother  Channell  in  this  case ;  nor  to 
consider  the  questions  involved  in  the  bill  of  exceptions. 

We  are  of  opinion  that  the  declaration  does  not  state  any 
sufficient  cause  of  action,  and  that  the  judgment  ought  to  be 
arrested  for  this  defect.  This  involves  the  ^reversal  of  the  present 
judgment  of  the  Court  of  Queen's  Bench. 

The  declaration  states  that  a  certain  Company  had  been  formed 
for  the  purpose  of  making  a  railway  from  Dover  to  Deal,  which 
required  an  Act  of  Parliament,  and  that  doubts  were  entertained  by 
the  managing  committee  whether  it  was  expedient  to  apply  to 
ParUament,  and  that  certain  negociations  were  pending  between 
the  managing  committee  and  the  South  Eastern  Bailway  Company, 
of  which  the  defendant  was  the  chairman,  as  to  certain  proposi- 
tions made  by  the  one  Company  to  the  other ;  and  then  it  proceeds, 
that,   in  consideration  that  the  managing  committee  would  not 
abandon  their  objects,  but  would  proceed  therewith,  and  apply  to 
Parliament  for  an  Act  to  authorize  the  making  of  the  Deal  and 
Dover  Bailway,  and  would  hand  over  the  scheme  to  the  South 
Eastern   Company   in  the  event  of  an  Act  being   obtained,  the 
defendant  promised  the  plaintififs  that,  in  the  event  of  the  applica- 
tion to  Parliament  failing,  the   South  Eastern   Company  would 
insure  the  Company  of  which  the  plaintiifs  were  managing  com- 
mittee against  all  loss  which  might  be  caused  to  the  said  Company 
by  such  rejection  and  failure,  and  would  defray  and  pay  all 
expenses  which  should  be  incurred  by  them  in  endeavouring  to 
obtain  the  Act  of  Parliament.    The  declaration  then  proceeds  to 
make  the  necessary  averments  stating  the  attempt  and  failurSi 
and  amount  of  expenses  incurred,  which  the  plaintiffs  claimed  froio 
the  defendant,  the  South  Eastern  Bailway  Company  having  &ii^ 
to  make  them  good. 
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The  Solicitor- General  argued  that  this  promise  of  the  defendant 
was  in  truth  a  promise  that  the  South  Eastern  Railway  Company 
should  do  an  illegal  thing,  and  that  *the  promise  was  therefore 
void :  and  we  are  of  that  opinion.  This  is  not  like  the  promise  of 
a  party  that  an  act  impossible  to  be  done  shall  be  done  by  the 
defendant  or  by  some  third  person ;  but  it  is  a  promise  that  an 
act  shall  be  done  contrary  to  the  public  law  of  the  country,  of 
which  both  parties  are  bound  to  take  notice.  The  act  is  there- 
fore illegal ;  and  the  promise  that  it  shall  be  done  is  a  void 
promise. 

The  question  is,  we  think,  determined  by  the  decision  of  the 
Court  of  Common  Pleas  in  East  Anglian  Railways  Company  v. 
Eastern  Counties  Railway  Company  (i).  It  is  there  laid  down  that 
a  Railway  Company  incorporated  by  Act  of  Parliament  is  bound  to 
apply  all  the  funds  of  the  Company  for  the  purposes  directed  and 
provided  for  by  the  Act,  and  for  no  other  purpose  whatsoever ;  and 
then,  the  defendants  having,  inter  alia,  covenanted  to  pay  the  costs 
of  soliciting  bills  then  pending  in  Parliament,  it  was  held  that  the 
Act  incorporating  the  defendants,  being  a  public  Act,  must  be 
presumed  to  be  known  to  the  plaintiffs,  and  that  they  could  not 
recover,  inasmuch  as  the  covenant  entered  into  by  the  defendants 
was  beyond  the  scope  of  their  authority  as  a  corporation,  and  was 
therefore  illegal  and  void.  The  Coubt  there  say  that  such  a 
contract  is  illegal,  because  it  is  contrary  to  the  Act  of  Parliament 
which  was  passed  to  give  them  certain  powers  as  a  corporation  for 
public  purposes  of  advantage  to  the  country  at  large  as  well  as  for 
the  private  profit  of  the  individual  members  of  the  corporation ; 
and  they  add  that  the  actual  assent  of  the  whole  body  of  share- 
holders would  make  no  real  difference  in  the  matter. 

If  this  be  so,  both  plaintiffs  and  defendant  here  must  *be  taken, 
with  full  knowledge  of  the  powers  conferred  on  the  South  Eastern 
Railway  Company,  to  have  made  a  contract  by  which  the  defendant 
is  to  bind  the  Company  to  do  an  illegal  act;  not  merely  an  act 
which  they  have  no  power  to  do,  but  an  act  contrary  to  public 
policy  and  the  provisions  of  a  public  Act  of  Parliament.  This,  we 
think,  is  a  void  contract,  and  one,  therefore,  which  cannot  form  the 
proper  ground  for  a  suit  in  a  court  of  law.  The  declaration  is, 
therefore,  we  think,  bad :  and  the  judgment  ought  to  have  been 
arrested  in  the  Court  below. 

We  think,  therefore,  that  the  judgment  of  tlie  Queen's  Bench 
(1)  87E.R.  783(11  C.  B.  775). 
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BfAcoREGo     must  for  these  reasons  be  reversed,  and  that  jadgment  be  now 

DovKRAKD    arrested. 
Dral 

Company.  Judgment  airested  (1). 


Judgment  below  revened. 


IN    THK    QUEEN'S    BENCH. 


1851^. 
May  26  (2). 

[  632  ] 


[  •633  ] 


LOWE    V.   The    LONDON  and    NORTH  WESTEBX 
BATLWAY  COMPANY. 

(18  Q.  B.  632—640;  8.  C.  21  L.  J.  a  B.  361;  7  Bail.  Cas.  524;  17  Jiir.375: 

19  L.  T.  0.  S.  200.) 

Where  any  corporation  has  actually  used  and  occupied  land,  for  a  corporate 
jnirpose,  by  permission  of  the  owner,  it  is  liable  in  assuuipfdt  for  use  and 
occupation,  though  there  be  no  contract  under  seal  for  the  occupation. 

Where  the  corporation  so  occupying  is  a  Railway  Company,  within  tk 
provision  of  the  Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vide. 
16),  sect.  97,  that  any  contract  which,  if  made  between  private  peisonj, 
would  be  valid  though  made  by  parol  only,  may  be  made  by  parol  oq 
behalf  of  the  Company  by  the  directors,  and  shall  bind  the  Company,  i 
porol  contract  may  be  presumed  against  the  Company  in  an  action  for  il^ 
and  occupation,  in  the  absence  of  direct  evidence  to  the  contrary.  iip(« 
proof  of  actual  occupation  by  the  corporation  or  its  agent. 

Assumpsit  for  use  and  occupation.     Plea  :  Non  asgumpsit.  Issue 
thereon. 

On  the  trial,  before  Jervis,  C.  J.,  at  the  last  Spring  *A8size3for 
Derby,  it  appeared  that  land  of  the  plaintiff  had  been  occupied  as  a 
place  of  deposit  for  bricks  and  other  materials,  used  in  constructing 
the  works  of  the  defendants,  by  a  person  alleged  to  be  their  agent 
No  written  contract  or  authority  to  occupy  the  lands  was  proved 
The  London  and  North  Western  Bailway  Company  are  a  corpora 
tion    regulated  by   Acts    of  Parliament  which    incorporate  tbt 
Companies  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  16' 
The  defence  on  the  merits  was,  that  the  occupier  of  the  land  was  i 
person   constructing  the   works  under  a  contract,  and  that  tk 
occupation   was   by  him   in  his  own  right,  and  not  as  agent  fo: 
the  Company.     It  was  also  objected   that,   in  point  of  IftW,  tte 
defendants,  being  a  corporation,  could  not  be  made  liable  in  t^»' 
action  unless  the  plaintiff  could  prove  an  authority,  under  tbe  *• 
of  the  Company  or  at  all  events  in  writing  signed  by  the  direct('^ 
to  occupy  the  lands. 

(1)  See  Mayttr  of  Nonvich  v.  Norfolk  (2)  And  Thursday,  May  27th.  t' 

Railvmy   Company,  4   E.   &   B.    397;       fore  liord  Campbell,  Ch.  J..  Coleri<if* 
liostock  V.  North  Staffordshire  /(ailiray       Krlo  and  Cromptou,  JJ. 
Company,  4  E.  &  B.  798. 
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The  Lord  Chief  Justice  gave  leave  to  move  to  enter  a  nonsuit  Ix)wb 

on  this  ground,  and  left  it  to  the  jury  to  say  whether  the  defen-  London  and 

dants  had  in  fact  occupied  by  their  agent.     Verdict  for  plaintiff,  xvbstbbn 

Railway 

Macaulai/y  in  last  Easter  Term,  obtained  a  rule  nisi  to  enter  a  ^^''**^^^- 
nonsuit  pursuant  to  the  leave  reserved,  or  for  a  new  trial  on  the 
ground  that  the  verdict  was  against  evidence. 

Miller,  Serjt.  and  Hayes  now  showed  cause : 

It  is  not  disputed  that,  in  general,  a  corporation  cannot  contract 
by  parol ;  but  to  this  rule  there  are  exceptions :  Beverley  v.  Lincoln  Gas 
Light  and  Coke  Company  (i),  Church  v.  *The  Imperial  Oas  Light  and  [  *634  ] 
Coke  Company  (3).  One  of  these  exceptions  is  where  the  promise  is 
raised  by  implication  of  law,  as  in  H<dl  v.  The  Mayor,  dc,  of  Swan^ 
sea  (3).  So  a  corporation  cannot  make  an  actual  surrender  of  a 
lease  but  by  deed  under  their  seal ;  but,  if  they  accept  a  new  lease, 
this  is  a  surrender  in  law  of  their  first  lease :  2  Bac.  Abr.  266  (7th 
ed.)  tit.  Corporations  (E)  3.  It  is  obvious,  indeed,  that  a  contract 
or  authority  implied  by  law  cannot  be  under  seal.  Now,  a  promise 
to  pay  reasonable  satisfaction  for  lands  held  or  occupied  by  the 
defendants  is  implied  by  law  from  the  occupation,  at  least  since 
stat.  11  Geo.  II.  c.  19,  s.  14.  The  question  here,  therefore,  comes 
to  be,  whether  the  corporation  could,  without  making  a  writing 
under  seal,  occupy  the  lands.  It  has  been  repeatedly  decided  that 
a  corporation  may  recover  as  plaintiffs  in  use  and  occupation  :  Dean 
and  Chapter  of  Rochester  \,  Pierce  (4),  The  Mayor  of  Stafford  v.  Till  (s), 
Southwark  Bridge  Company  v.  Sills  (6).  It  is  difficult  to  see  why  the 
executed  authority  to  occupy  should  be  void  if  by  parol,  when  the 
executed  authority  to  permit  to  occupy  is  good.  In  Finlay  v. 
Bristol  and  Exeter  Railway  Company  (7)  Parke,  B.  says:  "The  defen- 
dants, a  corporation  aggregate,  originally  agreed  by  parol  to  take 
the  premises  in  question  for  a  year.  Whether  or  no  that  agreement 
was  binding,  it  is  not  necessary  to  determine ;  for,  haviqg  occupied, 
they  became  liable,  according  to  the  authorities,  to  pay  rent  for  the 
period  they  occupied ;  and  in  respect  of  that  an  action  for  i;se  and 
occupation  would  lie."  But  in  the  present  case  all  doubt  is 
removed  by  the  Companies  Clauses  Consolidation  *Act,  1845  (8  &  9  [  ^^'^^  ] 
Vict.  c.   16),    sect.  97,  which  enacts  that,  "with  respect  to  any 

(1)  45  B.  B.  626  (6  Ad.  &  £1.  829).  Gamp.  96). 

(2)  45  R.  K.  638  (6  Ad.  &  El.  846).  (5)  29  B.  B.  511  (4  Bing.  75). 

(3)  64  B.  B.  564  (5  Q.  B.  526).  (6)  2  Car.  &  P.  371. 

(4)  11  B.  Jl.  673  (1  Camp.  466;  2  (7)  86  B,  B.  704,709(7  Ex.409, 415), 
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LowK        contract  which,  if  made  hetween  private  persons,  would  by  law  be 

liONDON  AND  ^^^^^  although  made  by  parol  only,  and  not  reduced  into  writdnr^, 

North       g^^jj  committee  or  directors  may  make  such  contract  on  behalf 

1^  EST  BRN 

Railway  of  the  Company  by  parol  only,  without  writing."  The  contract  to 
pay  for  use  and  occupation  is  one  which  may  be  made  by  private 
persons  without  writing ;  and  therefore  it  may  bind  this  corporation 
if  made  by  the  directors  without  writing.  Whether  it  was  bo  made 
or  not  was  a  question  for  the  jury, 

(The  arguments  on  the  other  ground  of  motion  are  omitted. 
The  Court  held  that  the  rule,  on  this  point,  could  not  be  supported.) 

Mellor  and  Macaulay,  contrd ; 

The  only  exception,  at  common  law,  to  the  rule  that  a  corpora- 
tion can  contract  only  by  deed  under  seal  is  where  the  case  is  one 
of  necessity,  or  at  least  of  convenience  amounting  almost  to  neces- 
sity: Church  V.  2'he  Imperial  Gas  Li-ght  and  Coke  Company  (i),  Maifor 
of  Ludlow  V.  Charlton  (?).  Here  there  was  no  reason  why  the  autho- 
rity to  occupy  should  not  have  been  under  seal.  It  is  true  that 
corporations  have  been  sometimes  held  entitled  to  sue  in  respect  of 
a  parol  agreement,  where  the  consideration  has  been  enjoyed.  Bat 
it  does  not  follow,  as  has  been  contended  on  the  other  side,  that 
corporations  can  be  sued  upon  a  similar  agreement.  The  doctrine 
of  mutuality  in  contracts  does  not  apply  to  such  cases.  And  the 
[  *636  ]  distinction  between  actions  by,  and  actions  ^against,  a  corporation 
upon  a  parol  contract  is  noticed  in  the  judgment  in  Aimold  v.  Tkr 
Mayor  of  Poole  (s).  Moreover,  in  the  present  case,  the  consideration 
in  respect  of  which  the  corporation  are  sued  is  the  enjoyment  of 
land :  land  cannot  be  held  by  a  corporation  except  under  a  sealed 
agreement;  and  therefore,  if  such  agreement  be  wanting,  they 
cannot  be  presumed  to  have  held  it.  As,  therefore,  the  considera- 
tion cannot  be  presumed  to  have  been  enjoyed,  an  action  of 
assumpsit  will  not  lie. 

(Lord  Campbell,  Ch.  J. :  The  liability  here  arises,  not  upon  anv 
express  contract,  but  upon  the  fact  of  there  having  been  an  actual 
use  and  occupation,  from  which  the  law  implies  a  promise.  In 
Finlay  v.  Bristol  and  Exeter  Railway  Company  (4)  Parks,  B.  was 
evidently  of  opinion  that,  if  there  had  been  an  actual  occupati<m 

(1)  45  R.  R.  638  (6  Ad.  &  El,  846,  (3)  61  B.  B.  664  (4  Man.  &  G.  m, 
861).  896). 

(2)  55  B.  B.  794  (6  M.  &  W.  815,  (4)  86  B.  B.  704  (7  Ex  409). 

822). 
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by  the  defendants  for  the  period  there  in  question,  they  would  have        Lowe 

been  liable  in  assumpsit  in  respect  of  that  occupation.)  London  and 

North 
Too  much  stress  has  been  laid  by  the  other  side  upon  an  expression     Western 

of  the  learned  Judge's  opinion,  which  was  a  mere  dictuvi,  and  not     Company. 

necessary  to  the  case. 

(Lord  Campbell,  Gh.  J, :  It  agrees  in  principle  with  the  decision 
of  this  Court  in  HaU  v.  The  Mayor,  dc.  of  Swansea  (l).  Where  an 
executory  contract  only  is  relied  upon,  such  contract  may  be  void 
as  against  a  corporation,  if  not  under  seal;  but,  where  the  con- 
sideration  for  it  has  been  executed,  an  implied  promise  arises  by 
law,  which  does  not  require  any  agreement.) 

Church  V.  The  Imperial  Gas  Light  and  Coke  Company  (a)  decides 

that  it  makes  no  difference  whether  the  contract  is  executed  or 

executory.     And  the  law  will  not  imply  a  promise  by  a  party 

*who  can  contract  only  under  a  certain  form,  where  that  form  has       [  *^^^  ] 

not  been  followed  :  Lamprell  v.  Billericay  Union  (3). 

(Lord  Campbell,  Gh.  J. :  That  case  goes  rather  far ;  it  must  be 
considered  as  contradicting  Sanders  v.  St.  Neots  Union  (4). 

Cbompton,  J. :  The  corporation  here  may  contract  by  parol,  under 
stat.  8  &  9  Vict.  c.  16,  s,  97.  Ought  we  not  to  infer  that  everything 
has  been  rightly  done,  and  that,  if  there  be  a  parol  contract,  it  has 
been  made  agreeably  to  the  Act  ?) 

It  was  not  suggested,  at  the  trial,  that  the  directors  had  entered 
into  any  contract  under  the  statute.  And,  to  sustain  an  action  on 
Buch  a  contract,  the  authority  of  the  directors  to  bind  the  Company 
-must  be  regularly  proved  :  Ridley  v.  Plymouth  Grinding  and  Baking 
Company {p)yHomershamy.  Wolverhampton  Waterworks  Company  (6), 

Lord  Campbell,  Ch,  J. : 

I  am  of  opinion  that  this  rule  must  be  discharged.  The  first 
point,  the  question  of  law,  is  one  which  the  defendants  were  justified 
in  advancing,  but  which  I  think  does  not  afford  any  defence  to  the 
action.  It  is,  that  the  defendants,  being  a  corporation,  are  not 
liable  in  assumpsit  for  use  and  occupation,  inasmuch  as  they  cannot 

(1)  64  R.  B.  564  (5  Q.  B.   526).  (6)  6  Ex.  137.     See  Smith  v.   The 

(2)  45  R.  R  638  (6  Ad.  &  El.  846).  Hvll  Glass   Company,  87    B.   R.   804 

(3)  3  Ex.  283.  (11  C.  B.  897);  Boyal  British  Bank  v. 

(4)  70  R  R,  663  (8  Q.  B.  810).  Turqmmf,  5  E.  &  B,  248. 
(6)  76R.R.  742(2  Ex.  711;. 
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Lows  be  bound  by  any  contract  not  under  seal.  We  muet  assume  that 
London  and  the  defendants  have  occupied  the  land  with  the  consent  of  the 
Wmtbrn  plaintiff-  Now  Dean  and  Chapter  of  Rochester  v.  Pierce  (i)  and  The 
Railway  Mayor  of  Salford  v.  Till  (2)  decide  that  a  corporation  may  sue  in 
assumpsit  for  use  and  occupation,  where  the  land  has  been  occupied 
[  *638  ]  *with  their  consent.  I  think  that  the  right  is  reciprocal,  and  that 
the  party  by  whose  permission  a  corporation  has  occupied  lands 
may  sue  them  in  assumpsit  for  use  and  occupation.  Then,  in  HaU 
V.  The  Mayor f  dr.  of  Swansea  (a)  it  was  held  that  a  corporation  was 
liable  to  an  action  for  money  had  and  received  in  respect  of  sums 
which  the  law  implied  a  promise  by  them  to  repay.  That  was  not 
a  case  where  the  doctrine  of  necessity  applied  ;  the  only  necessity 
was  the  obligation  which  lies  upon  a  corporation  to  pay  its  debts : 
and  that  necessity  exists  here.  We  are  also  bound  to  pay  great 
respect  to  what  fell  from  my  brother  Parke  in  Finlay  v.  Britiol 
and  Exeter  Railway  Company  (4),  where  he  intimated  that  a  corpo- 
ration was  liable  in  assumpsit  for  use  and  occupation,  after  having 
actually  occupied  and  enjoyed  the  land  with  the  consent  of  the 
owner.  But,  independently  of  these  authorities,  the  corporation 
here  has  an  express  power,  under  sect.  97  of  the  Companies  Clauses 
Consolidation  Act,  1845,  to  make  a  parol  contract,  through  the 
directors,  for  an  occupation  of  land  which  is  necessary  for  carrying 
out  the  undertaking ;  and,  if  such  a  contract  be  made,  the  corpora- 
tion is  liable  to  be  sued  in  assumpsit  in  respect  of  such  occupation. 
That  being  so,  we  ought  not  to  defeat  the  justice  of  the  case  by 
assuming  that  no  such  parol  contract  has  been  made,  when  its 
existence  would  obviate  all  difficulty.  There  was  no  evidence  to 
negative  the  existence  of  such  a  contract ;  and  we  may,  therefore, 
fairly  presume  it  to  have  existed. 

CoLBRinoB,  J. : 

I  am  of  the  same  opinion.  As  to  the  first  point,  we  may  assume 
I  *6S9  ]  the  jury  to  have  found  that  the  ^defendants,  by  their  agent,  had 
occupied  the  plaintiff's  land,  by  his  permission,  for  the  purposes  of 
the  corporation.  In  the  case  of  an  ordinary  individual,  the  law 
would,  under  these  circumstances,  raise  a  promise  on  his  part 
to  pay  for  that  occupation,  which  would  support  an  action  of 
assumpsit.     There  are  cases  to  show  that  a  corporation  also  is 

(1)  11  E.  E.  673  (1  Camp.  «166;  2  (3)  64  B.  R.  564  (5  Q.  B.  526). 
Camp.  96).  (4)  86  E.  R.  709  (7  Ex,  416), 

(2)  29  B.  B.  511  (4  Bing.  75). 
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liable  upon  an  implied  promise  of  this  kind;  and  I  do  not  think        Lowe 

we  ought  to  limit  the  authority  of  those  cases.    But,  moreover,  in  lokdox  and 

the  present  case,  the  corporation  had  clearly  a  right  to  make  a       North 

parol  contract,  by  means  of  their  directors,  for  the  occupation  of     Bailway 

Com  p  an  y 
land  for  the  purposes  of  their  undertaking.     There  is,  then,  no 

legal  impediment  to  their  making  the  same  kind  of  contract  as  that 

which  a  private  individual  can  make :  and  we  must  therefore  infer 

that,  if  they  make  such  a  contract,  they  are  subject  to  the  same 

liabilities  as  a  private  individual.     Independently,  therefore,  of  the 

authorities,  I  think  that  this  action  is  maintainable. 

Erlb,  J. : 

I  am  of  the  same  opinion.  I  think  there  was  evidence  to  go  to 
the  jury  of  an  occupation  of  the  plaintiff's  land  by  the  defendants 
for  a  corporate  purpose.  The  decisions  upon  the  question  whether, 
in  respect  of  such  an  occupation,  an  action  will  lie  against  a  corpo- 
ration without  proof  of  a  contract  under  seal  are,  no  doubt,  con- 
flicting. But  the  Court  of  Exchequer,  which  has  always  been 
disposed  to  maintain  the  exemption  of  corporations  from  liability 
in  respect  of  contracts  not  under  seal,  laid  down,  in  Finlay  v. 
Bristol  and  Exeter  Railway  Company  (l),  that,  where  a  corporation 
had  actually  occupied  land,  they  were  liable  to  an  action  of 
assumpsit  for  use  and  occupation.  Here,  too,  the  ^corporation  [  *640  ] 
have  a  statutory  power  to  enter  into  parol  contracts  for  corporate 
purposes :  if,  therefore,  they  enter  into  such  a  contract  (and  we 
have  a  right,  in  the  absence  of  evidence  to  the  contrary,  to  presume 
that  they  have  done  so  here),  the  same  liability  attaches  to  them 
as  would  attach  to  an  ordinary  individual.  I  think,  therefore,  the 
action  is  maintainable. 

Crompton,  J.  concurred. 

Rule  discharged  (2). 


Ex    PARTE    DEATH.  1852. 

May  28. 
(18  a  B.  647—660;  S.  C.  21  L.  J.  Q.  B.  337;  17  Jur.  112.)  _L 

The  governing  body  of  a  University  may  lawfully  issue  a  decree  that         *■        ■' 
every  tradesman  with  whom  a  person  in  statu  pupillari  within  the  Univer- 
sity contracts  a  debt  exceeding  5^.  shall  make  the  same  known  to  the  tutor 
of  such  person's  College,  on  pain  of  being  discommuned  if  he  omits  doing 
so :  and,  in  case  of  disobedience,  they  may  enforce  such  decree  by  ordering 

(1)  86B.B. 704, 716(7  Ex.409;  416).      Royal  Steam  Navigation  Company,  5 

(2)  See     Henderson    v.    AtiMtralian      K  &  B.  409. 
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Ex  parte  ^^^^  i^o  person  in  statu  pupiUari  shall  deal  with  the  tradesman  for  a  gi?en 

Death.  period. 

If  the  Vice-Chancellor,  attended,  on  summons,  by  the  Heads  of  CoUe{»e6, 
makes  an  order  to  discommiine,  in  pursuance  of  such  a  decree,  this  is  not  t 
judicial  proceeding  which  the  Superior  Courts  can  restrain  by  prohibition. 

It  makes  no  difference,  as  to  these  points,  that  the  decree  contains  other 
distinct  regulations  which  it  requires  licensed  victuallers  to  comply  with  on 
pain  of  being  deprived  of  their  licenses. 

The  proceeding  for  the  purpose  of  disoommuning  does  not  become  judicial 
by  the  Vice-Chancellor,  through  his  officer,  giving  notice  to  the  party  com- 
plained of  that  the  meeting  will  be  held  at  a  given  time  and  place,  and 
summoning  him,  or  giving  him  liberty*  to  attend,  for  the  purpose  of 
answering  the  complaint  or  offering  explanation  :  nor  is  the  party  entitled, 
on  that  account,  to  demand  admittance  for  his  attorney. 

WATSO^' moved  tor  Sk  rule  calling  on  the  Vice-Chancellor  of  the 
University  of  Cambridge,  and  the  several  Heads  of  Colleges  there,  as 
also  on  the  Bev.  Michael  Angelo  Atkinson,  M.A.,  to  show  cause 
why  a  prohibition  should  not  issue  to  restrain  all  proceedings  in 
respect  of  a  certain  complaint  by  the  said  M.  A.  Atkinson  against 
John  Death  for  an  alleged  violation  of  a  certain  decree  or  edict 
made  by  the  Vice-Chancellor  and  Heads  of  Colleges  of  the  said 
University  on  11th  February,  1847. 

The  motion  was  grounded  on  an  affidavit  of  John  Death,  stating: 
[  •648  ]  That  Courtenay  John  Vernon,  formerly  *student  of  Trinity  College, 
Cambridge,  being  indebted  to  deponent  in  143Z.  17«.,  deponent,  in 
March,  1852,  instructed  his  attorney  to  apply  by  letter  for  payment; 
and  deponent's  attorney,  by  his  direction,  wrote  a  letter  to  the  Be?. 
M.  A.  Atkinson,  tutor  of  the  said  College,  stating  his  intention  to  sue 
Mr.  Vernon  for  the  debt ;  and  that  deponent  accordingly  com- 
menced an  action  in  the  Court  of  Queen's  Bench  against  Mr.  Veinon, 
who  soon  afterwards  paid  the  debt  and  costs.  That  Mr.  Vernon 
was  not  living  in  or  near  the  University  when  the  letters  were 
written  and  action  brought.  And  that  no  tutor  of  the  said  College 
required  deponent  to  send  notice  to  him  of  the  amount  of  the  said 
debt  at  the  end  of  every  quarter  or  at  any  other  period.  That,  on 
8th  May,  deponent  was  served  with  the  following  summons  under 
the  hand  and  seal  of  office  of  the  Vice-Chancellor. 

**  Cambridge  University,  to  wit.  To  John  Crouch,  Yeoman 
Bedell.  Whereas  the  Bev.  M,  A.  Atkinson,  Master  of  Arts  and 
tutor  of  Trinity  College  in  this  University,  has  made  information 
before  me  that  John  Death,  horse  dealer  and  livery  stable  keeper, 
of  Jesus  Lane,  Cambridge,  has  allowed  Courtenay  John  Vernon, 
student  of  Trinity  College  and  a  person  in  static pupUlariy  to  contract 
with  him  the  said  John  Death  a  debt  exceeding  thej  sum  of  5/. 
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without  sending  notice  of  the  same  at  the  end  of  every  quarter  Ex  parte 
to  the  said  M.  A.  Atkinson,  in  violation  of  a  decree  of  the  Vice- 
chancellor  and  Heads  of  Colleges  dated  February  11th,  1847: 
You  are  hereby  authorized  and  directed  to  summon  the  said  John 
Death  before  me  at  King's  College  Lodge  on  Monday  next  the  10th 
instant,  at  the  hour  of  11  o'clock  in  the  forenoon,  to  answer  the 
said  complaint. 

"  Given  "  &c.  "  the  8th  day  of  May,  a.d.  1852. 

"RicHD.  Okbs,  Vice-Chancellor  of  the  University."  (l.s.) 

The  deponent  stated  that,  at  the  prescribed  time,  he  went  to  [  649  ] 
King's  College  Lodge  to  answer  the  complaint,  with  an  attorney, 
Mr.  Cooper,  whom  he  had  retained  "  for  the  purpose  of  advising  and 
assisting  him  in  making  his  defence  to  the  said  complaint ;  "  but, 
admittance  being  denied  to  the  attorney,  deponent  did  not  enter 
the  Lodge.  The  attorney,  who  claimed  admission  both  in  that 
character  and  as  one  of  the  public,  made  several  attempts  afterwards 
to  go  in,  as  did  other  persons ;  but  they  were  prevented  from  doing 
60.  On  May  21st  the  School-keeper  of  the  University  served  the 
deponent  with  a  document  in  these  terms. 

•*  May  2l8t,  1862. 

'*  I  am  desired  to  inform  you  that  there  will  be  a  meeting  of  the 
Yice-Chancellor  and  Heads  of  Colleges  on  Monday  the  24th  inst., 
at  King's  College  Lodge,  at  11  o'clock  in  the  forenoon,  to  hear  the 
complaint  made  by  Mr.  Atkinson  of  Trinity  College  of  your  not 
having  complied  with  the  regulation  which  requires  tradesmen  and 
others  to  give  notice  to  tutors  of  Colleges  of  debts  incurred  by  their 
pupils ;  and  that  you  are  at  liberty  to  attend,  if  you  please,  for  the 
purpose  of  giving  any  explanation,  but  that  you  must  come  alone. 
Thos.  Johnson,  for  the  University  Marshal.  To  Mr.  John  Death, 
of  Jesus  Lane,  horse  dealer  and  livery  stable  keeper." 

The  deponent  had  no  other  notice  or  knowledge  of  the  said 
complaint;  nor  any  other  summons  to  appear  and  answer.  He 
did  not  attend  the  meeting,  but  was  informed  and  believed  that  it 
was  attended  by  the  Vice-Chancellor,  several  Heads  of  Colleges,  the 
Begistrar,  and  the  complainant :  and,  on  the  said  24th  May,  the 
said  Yice-Chancellor  and  certain  Heads  of  Colleges,  for  *and  in  [  *650  ] 
respect  of  the  matter  of  the  said  complaint  of  the  said  M.  A. 
Atkinson,  pronounced  the  deponent  to  be  discommuned  until  the 
end  of  next  Term. 
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Ex  parte  On  May  2&th,  a  printed  decree  in  the  following  terms  was  posted 

Dkath.      ^^  ^  ^YxQ  several  Colleges. 

''  King's  College  Lodge,  May  24th,  1852. 

''  Whereas  it  has  been  proved  that  John  Death,  horse  dealer,  of 
Jesus  Lane,  has  neglected  to  comply  with  an  edict  of  the  Vice- 
Chancellor  and  Heads  of  Colleges,  by  which  all  tradesmen  and 
dealers  with  whom  any  person  in  statu  pupillari  shall  have  con- 
tracted a  debt  exceeding  the  sum  of  51.  are  required  to  send  notice 
of  the  same  at  the  end  of  every  quarter  to  the  College  tutor  of  the 
person  so  indebted,  and  warned  that  unless  they  do  so  they  will  be 
discommuned :  It  is  ordered  and  decreed  by  the  Yice-Chancellor 
and  Heads  of  Colleges  whose  names  are  underwritten,  that,  from 
the  present  date  until  the  end  of  next  Term,  no  person  in  statu 
pupillari  shall  either  directly  or  indirectly  contract,  bargain,  buy 
or  sell  or  have  any  tradings  or  dealings  with  the  said  John  Death: 
and  that,  if  any  person  in  statu  pupillan  shall  presume  to  disobey 
this  decree,  he  shall  for  his  misdemeanour  and  contumacy  be 
punished  by  suspension,  rustication  or  expulsion,  as  the  case 
shall  appear  to  the  Yice-Chancellor  and  the  Heads  of  Colleges  to 
require. 

"  Bd,  Okes,  Vice-Chancellor.  Gilb.  Ainslie.  Geo.  Abchdals. 
K.  Tatham.  W.  Whbwbll.  H.  Philpott.  J.  Carthell.  G.  E. 
Corbie.     J.  Pulling.    T.  Woesley.    T.  E.  Geldart. 

**  N.B. — The  description   of  persons  '  in  statu  pupillari'  com- 
prehends all  undergraduates  and  Bachelors  of  Arts." 
[  *65i  ]  The  deponent  further  stated  information  and  belief  *that  the 

Yice-Chancellor  and  Heads  of  Colleges  intended  to  enforce  the  said 
decree.  He  added  that  his  principal  customers  were  students  of  the 
University :  that,  as  he  believed,  the  enforcement  of  the  decree 
would  cause  him  a  pecuniary  loss  of  4501. :  and  that  he  was  noti 
and  never  had  been,  a  member,  or  servant  to  a  scholar,  of  the 
University,  or  a  common  minister  thereof. 

The  attorney,  Mr.  Cooper,  who  was  town  clerk  of  the  borough  of 
Cambridge,  made  an  affidavit,  citing  the  charters  of  Edward  IIL} 
Bichard  II.  and  Queen  Elizabeth,  which  give  to  the  Chancellor  of 
the  University  of  Ciambridge  exclusive  cognizance  of  pleas  where  a 
Master,  scholar,  scholar's  servant,  or  common  minister,  of  the 
University  is  a  party ;  and  stat.  18  Eliz.  c.  29,  confirming  the 
said  charters.  The  affidavit  went  on  to  state :  That  the  right  to 
make  statutes  for  the  government  of  the  said  University  is  vested 
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in  the  Regent  and  Non  Regent  Doctors  and  Masters  of  the  aaid  ex  parte 
University,  commonly  called  the  Senate ;  but  that  certain  statutes  i^^^i^**' 
for  the  government  of  the  said  University  have  from  time  to  time 
been  made  by  the  Crown  and  accepted  by  the  Senate  of  the  said 
University,  and  that  the  principal  or  governing  body  of  statutes  was 
made  by  Queen  Elizabeth  in  the  12th  year  of  her  reign  :  and  that, 
under  such  statutes,  the  Chancellor  and  Heads  of  Colleges  are 
empowered  to  explain  and  determine  doubts  in  the  said  statutes ; 
and  that  thereby  the  Chancellor,  with  the  consent  of  the  Heads  of 
Colleges,  is  empowered  to  assign  and  impose  penalties  for  the  viola- 
tion of  such  statutes  in  all  cases  where  no  express  penalty  is  by  the 
said  statutes  imposed.  That  the  Vice-chancellor  and  Heads  of 
Colleges  of  the  said  University  have  been  accustomed  from  time  to 
time  to  make  decrees  which,  *although  not  warranted  by  the  [•652] 
limited  powers  vested  in  them  by  the  said  statutes,  or  by  the  con- 
stitution of  the  said  University,  have  for  the  most  part  related 
exclusively  to  the  junior  members  of  the  said  University,  who  not 
being  in  a  situation  to  contest  their  validity,  such  decrees  have  been 
submitted  to;  but  that  (with  few  and  for  the  most  part  recent 
exceptions)  the  Yice-Chancellor  and  Heads  of  Colleges  have  not 
attempted  to  make  decrees  relating  to  the  inhabitants  of  the  town 
of  Cambridge:  and  that  in  several  of  the  excepted  cases  such 
decrees  have  been  successfully  resisted  by  the  inhabitants  of  the 
said  town.  That,  on  11th  February,  1847,  the  Vice-Chancellor  and 
Heads  of  Colleges,  without  (as  deponent  verily  believes)  having  any 
lawful  power  or  authority  so  to  do,  made  certain  decrees,  of  which 
a  copy  hereafter  follows,  viz. 

"  St.  Catharine's  Hall  Lodob,  Feb.  11,  1847. 
**  Whereas  it  is  highly  injurious  to  the  good  order  and  discipline 
of  the  University  that  facilities  should  be  afforded  to  persons  in 
statu  pupiUari  to  contract  without  the  knowledge  of  their  tutors 
large  debts,  or  debts  with  a  long  extension  of  credit,  notice  is 
hereby  given  that,  if  any  vintner  or  victualler  shall  be  proved  before 
the  Yice-Chancellor  to  have  permitted,  after  the  date  hereof,  any 
person  in  statu  pupillari  to  contract  a  debt  for  wine  or  spirituous 
liquors  exceeding  the  sum  of  101.  without  the  knowledge  and  con- 
sent of  the  tutor  of  such  person,  he  shall  be  deprived  of  his  licence. 
Also  that  every  vintner  or  victualler  with  whom  any  person  in  statu 
pupiUan  shall  hereafter  contract  any  debt  for  wine  or  spirituous 
liquors  shall  be  required  to  send  notice  of  the  amount  of  the  same 
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Ex  parte      at  the  end  of    each  quarter  to  the  College  tutor  of  the  person  so 

DEA.TIC 

r  •«R«  1  indebted,  on  pain  of  *deprivation  of  his  license  if  he  shall  be  proved 
to  have  neglect-ed  to  comply  with  this  regulation.  Notice  is  also 
hereby  given  that  every  tradesman  or  dealer  with  whom  any  person 
in  statu  pupillari  shall  hereafter  contract  a  debt  exceeding  the  sum 
of  5L  shall  be  required  to  send  notice  of  the  amount  of  the  same  at 
the  end  of  every  quarter  to  the  College  tutor  of  the  person  so 
indebted,  on  pain  of  being  punished  by  discommuning  or  otherwise 
as  to  the  Yice-Chancellor  and  Heads  of  Colleges  shall  seem  fit 
Also  that,  if  any  vintner,  victualler,  tradesman,  dealer,  or  other 
person,  shall  take  from  a  person  in  statu  pujnllan  without  the 
knowledge  and  consent  of  his  College  tutor  a  promissory  note,  he 
shall  for  so  doing  be  punished  by  deprivation  of  his  license,  by 
discommuning,  or  otherwise,  as  to  the  Yice-Chancellor  and  Heads 
of  Colleges  shall  seem  fit. 

"H.  Philpott,  Vice-Chancellor.  Herbert  Jennbr  Fust.  G. 
Neville  Grenville.  G.  Thackeray.  William  Webb.  W.  French. 
J.  Lamb.  Gilbert  Ainslie.  John  Graham.  Geo.  Archdall.  B. 
Tatham.    W.  Hodgson.    B.  Chapman.    Rob.  Phelps.    W.  Whbwbll. 

T.  WORSLBY." 

The  deponent  further  stated :  That  the  earliest  notice  which  he 
has  met  of  the  said  University  proceeding  to  punish  any  inhabitants 
of  the  town  of  Cambridge  by  prohibiting  the  scholars  of  the  said 
University  from  dealing  with  them  occurs  in  the  reignof  Henry  VIL, 
in  (as  this  deponent  believes)  the  year  1498  ;  when  it  appears  that 
that  King  addressed  letters  missive  to  the  Yice-Chancellor,  Com- 
missary, Proctors  and  Scholars  of  the  said  University,  requiring 
them  to  revoke  and  pull  down  certain  prohibitions  they  had  set  up 
in  divers  places  within  the  said  University  commanding  thereby 
that  no  man  should  buy  or  sell  with  divers  burgesses  of  the  said 
town. 
[  66^  ]  That,  on  3rd  November,  1575,  the  Senate  of  the  said  University 

made  a  statute  or  decree  that,  if  any  of  the  townsmen  shoald 
impugn  the  liberties,  privileges  or  customs  of  the  said  University, 
or  exhibit  gross  ingratitude  against  the  University,  the  scholars  or 
their  servants,  and  should  be  thereof  convicted  by  the  judgment  of 
the  Yice-Chancellor  and  major  part  of  the  Heads  of  Colleges  and 
other  doctors  then  in  the  University,  no  scholar,  nor  any  one  living 
under  the  privilege  of  scholars,  should  contract,  buy  or  sell  ^th 
such  ungrateful  person  under  the  penalty  of  100  shillings  to  b^ 
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paid  to  the  common  chest  of  the  said  University  as  often  as  they      Ez  parte 
should  attempt  any  thing  against  that  decree.  death. 

That,  on  27th  May,  1687,  the  Vice-Chancellor  and  the  major  part 
of  the  Heads  of  Colleges  and  other  doctors  then  in  the  said 
University  made  a  decree  prohibiting  under  the  penalty  of  100 
shillings  any  scholar  or  person  having  scholar's  privilege  to  buy, 
sell,  contract  or  communicate  with  John  Edmunds,  then  mayor  of 
the  said  town  of  Cambridge,  on  account  of  his  ingratitude  to  the 
aid  University  and  the  scholars  thereof  and  their  servants. 

That,  on  4th  September,  1587,  the  Senate  passed  two  graces, 
which  were  set  forth :  The  first,  after  a  preliminary  recital,  pro- 
ceeded :  ''  May  it  please  you  "  &c.  ''  to  have  it  decreed  "  &c.  that 
any  burgess,  suing  out  writs  in  the  Courts  at  Westminster,  tending 
to  the  hurt  and  impeachment  of  the  liberties  and  privileges  of  the 
University,  shall  "  be  presently  accounted  and  be  as  a  person  or 
persons  discommuned  from  the  society  and  benefit  of  this  University 
in  all  respects  and  to  all  purposes  in  such  sort  as  it  may  appear  it 
hath  been  in  such  cases  practised  and  used  ;  and  that  every  person, 
scholar,  scholars,  servant  or  public  minister  of  the  University  either 
'wittingly  or  of  wilful  negligence  contracting  or  bargaining  with  the  [  *655  ] 
said  person  or  persons  or  any  other  by  your  authority  upon  other 
causes  lawfully  discommuned,  and  thereof  convicted  before  the  Vice- 
Chancellor  for  the  time  being  and  the  greater  part  of  the  Heads  of 
Colleges  and  doctors  in  the  University,  and  by  them  so  adjudged, 
shall  by  virtue  of  this  your  ordinance  and  statute  therein  be  utterly 
made  void  and  uncapable  of  any  degree,  office  or  other  benefit  or 
privilege  unto  the  University  belonging,  besides  the  mulct  already 
provided,  until  he  be  thereunto  restored  by  your  common  consent 
in  this  place  therein  obtained."  The  second  grace  provided  for 
better  making  known  the  names  of  discommuned  persons. 

The  affidavit  then  stated  further  instances  of  discommuning,  in 
1629  and  1705  (for  other  offences  than  that  of  suing  out  process  at 
Westminster  against  members  of  the  University) ;  and  it  concluded 
as  follows.  "  That  within  the  last  twenty-six  years  various  persons 
have  been  discommuned  by  the  Vice-Chancellor  and  Heads  of 
Colleges  for  various  alleged  offences  said  to  have  been  committed 
by  such  persons,  and  whereof  they  have  been  convicted  by  the  Vice- 
Chancellor  and  Heads  of  Colleges.  That  in  the  Court  of  the  Vice- 
Chancellor  of  the  said  University  (which  under  the  said  letters 
patent  of  Queen  Elizabeth  is  a  court  of  record)  the  Heads  of 
Colleges    usually   act    as    assessors    or    assistants   to   the    said 
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Ex  parte     Yico- Chancellor :  yet,  although  it  has  been  decided  by  this  hononr- 

^^^'      able  Court  that  there  is  no  such  Court  in  the  said  Uuivergity  as  the 

Court  of  the  Vice-Chancellor  and  Heads  of  Colleges  (notwithstanding 

that  in  certain  cases  the  statutes  of  the  University  require  the 

[  *656  1  assent  *of  the  major  part  of  the  Heads  of  Colleges  to  the  punish- 
ment to  be  inflicted  by  the  said  Court),  deponent  is  informed  and 
verily  believes  that  the  Vice-Chancellor  and  Heads  of  Colleges  now 
claim  to  have  the  power  to  inflict  punishments  for  the  violation  of 
the  decrees  made  by  them,  and  allege  that  in  such  cases  they  can 
proceed  without  summoning  the  party  accused  or  giving  him  due 
notice  of  the  charge  against  him  ;  that  such  party,  if  he  attends, 
can  only  do  so  by  grace  and  favour  and  not  as  of  right ;  that  he  is 
not  entitled  to  any  legal  assistance  in  making  his  defence  to  the 
charge ;  that  the  public  have  no  right  whatever  to  be  present  at  any 
of  the  proceedings  in  relation  to  such  charge  or  the  investigation 
thereof;  and  that  such  proceedings  are  not  to  be  considered  as 
taking  place  in  a  Court,  although,  as  this  deponent  is  informed  and 
verily  believes,  the  Eegistrary  of  the  University  (who  is  the  proper 
officer  of  the  Vice-Chancellor's  Court)  attends  on  all  occasions  when 
the  Vice-Chancellor  and  Heads  of  Colleges  meet  to  consider  such 
cases,  and  records  the  proceedings  of  the  said  Vice-Chancellor  and 
Heads  of  Colleges  upon  and  concerning  such  cases." 

Watson  now  contended  that  the  decree  of  IB^T,  the  supposed 
authority  for  the  proceedings  complained  of,  was  one  which  the 
Vice-Chancellor  and  Heads  of  Colleges  had  no  power  to  make ;  and 
he  referred  to  the  statutes  of  the  University,  and  constitution  of  the 
Vice-Chancellor's  Court,  as  shown  in  Rex  v.  The  Chancellor  dtc.  of 
the  University  of  Camhndge  (i). 

(Lord  Campbell,  Ch.  J. :  If  the  decree  of  1847  is  a  nullity,  does 
[  •667  ]       the  case  *admit  of  a  prohibition  ?) 

There  is  a  summons  to  appear  before  the  Vice-Chancellor;  the 
proceeding  assumes  to  be  judicial ;  and  the  result  is  a  heavy  penalty 
upon  the  party  now  moving. 

(Lord  Campbell,  Ch.  J.:  If  the  Vice-Chancellor  chooses  to  with- 
draw  the  license  which  a  person  had  to  receive  undergraduates  in 
his  house,  can  that  party  claim  to  attend  the  hearing  of  the  case 
with  attorney  and  counsel  ?) 

(1)  6  T.  B.  89. 
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This  is  not  a  case  of  license.     The  tradesman  has  a  right  to  carry      Ex  parte 
on  his  business.      If  the  proceeding  is  said  to  be  one  instituted       D''^'^'^- 
before  the  Vice-chancellor  and  Heads  of  Colleges,  the  answer  is, 
that  there  is  no  such  body  for  this  purpose. 

(Lord  Campbell,  Ch.  J. :  Can  this  proceeding  be  the  subject  of  a 
judicial  prohibition? 

Coleridge,  J. :  Might  not  the  Vice-Chancellor  and  Heads  of 
Colleges  in  the  exercise  of  their  proper  authority  forbid  any  dealing 
at  all  with  the  undergraduates  ?) 

The  steps  are  taken  here  in  judicial  forms. 

(Lord  Campbell,  Ch.  J. :  You  must  look  to  what  is  actually 
done. 

Coleridge,  J.:  These  proceedings  relate  to  persons  in  statu 
pupillari.  Suppose,  a  boy  at  Eton  were  forbidden  to  deal  at  a 
particular  shop  and  did  so,  and  the  case  were  such  that  the  Head- 
master ordered  every  boy  to  forbear  dealing  at  that  shop:  could 
such  an  order  be  contested  ? 

Crompton,  J. :  The  forms  here  amount  to  no  more  than  telling 
the  tradesman  what  is  about  to  be  done,  and  allowing  him  to  be 
heard.) 

In  the  case  In  re  The  Chancellor  <tc.  of  Oxford  and  Taylor  (i),  and 
in  Speakman's  case  (2),  there  cited,  discommuning,  at  Oxford,  was 
treated  as  a  proceeding  of  the  University  Court.  Here,  the  pro- 
ceeding is  either  in  the  Vice-Chancellor's  Court  or  in  a  Court 
(of  the  Vice-Chancellor  and  Heads  of  Colleges)  *  which  does  [•ess] 
not  exist  for  such  a  purpose.  The  letters  missive  in  the  cases 
of  discommuning  under  Henry  VII.,  mentioned  in  the  affidavit  of 
Mr.  Cooper,  were  in  the  nature  of  a  prohibition.  The  power, 
therefore,  to  make  the  decree  of  1847  may  be  now  disputed. 

(Lord  Campbell,  Ch.  J. :  If  the  University  exceed  their  jurisdiction 
over  their  own  pupils,  can  we  question  that  act  in  a  prohibition  ?) 

Virtually,  the   proceeding  is   an  imposition  of  penalty  upon  the 
tradesman. 

(1)  55  E.  R.  463  (1  Q.  B.  962).  (2)  55  E.  R.  474,  note  (1)  (1  Q.  B. 

965,  note  (a) ). 

47—2 
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Ex  parte  (LoRD  Campbbll,  Ch.  J. :  That  is  not  the  object :  it  is,  to  prevent 

Death.       ^^  pupils  from  incurring  debts  which  they  are  not  able  to  pay. 

CoLBRiDOB,  J. :  Suppose  they  ordered  that  no  person  in  statu 
pupillari  should  have  more  than  three  coats,  and  forbade  dealing 
with  any  tradesman  who  would  supply  more.) 

They  might  discommune  for  the  most  frivolous  reason;  as,  if  a 
tradesman  kept  his  shop  open  beyond  a  certain  hour. 

(Lord  Campbell,  Ch.  J. :  Well :  would  a  prohibition  lie? 

CoLBRiDGB,  J. :  What  would  apply  to  the  University  would  apply 
to  schools,  great  and  small.) 

Masters  of  schools  are  not  judicial  ofiBcei:^. 

(CoLBRiDGB,  J. :  You  assumc  that  the  Vice-Chancellor  and  Heads 
of  Colleges  acted  as  judicial  oflBcers  here.) 

The  decree  of  1847  gives  powers  beyond  that  of  discommuning, 
and  which  imply  a  judicial  authority.  The  subject  is  an  important 
one,  and  at  any  rate  fit  to  be  fully  discussed. 

Lord  Campbell,  Ch.  J. : . 

To  grant  this  rule  would  be  interfering  most  improperly  with  the 
discipline  of  the  University.  I  approve  highly  of  the  decree  of  1847 : 
I  think  it  legal,  and  should  be  sorry  if  there  were  any  obstacle  to 
its  being  enforced.  No  ground  of  objection  has  been  shown.  There 
is  no  judicial  proceeding :  only  *a  regulation  is  made,  and  a  very 
wholesome  one  for  those  under  the  care  of  the  University,  that  they 
shall  not  be  permitted  to  run  up  debts  of  a  certain  amount  without 
notice  being  given  to  a  tutor.  Discommuning  is  only  giving  a 
caution  to  persons  in  static  pupillaH  not  to  deal  with  certain 
tradesmen.  There  is  no  proceeding  in  the  Court  of  the  Vice 
Chancellor.  We  notice  that  Court,  which  is  a  very  ancient  one: 
but  here  no  summons  to  a  Court  was  issued :  nothing  more  was 
done  than  to  give  this  horse  dealer  an  opportunity  of  satisfying 
the  Vice-Chancellor  and  Heads  of  Colleges  that'  he  had  not  pursued 
the  course  of  conduct  imputed  to  him.  To  say  that  before  such 
a  domestic /o7itw  a  party  is  entitled  to  come  attended  by  counsel 
or  attorney  is  a  proposition  not  tenable.  It  is  true  that,  in  the 
decree  of  1847,  other  punishments   than    that  of   discommaning 
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are  mentioned;  but  in  the  case  before   us   no   attempt  has  been      Ri parte 

Death 
made  to  do  more  than  discommune,  which  was  merely  directing 

those  in  statu  pupiUari  not  to  deal  with  the  particular  tradesman. 

Coleridge,  J.: 

I  see  nothing  here  like  an  attempt  to  assume  powers  which  do 
not  exist.  Nothing  more  has  been  done  by  the  parties  against 
whom  this  application  is  made  than  to  enforce  upon  the  young  men 
under  their  charge  a  regulation  which  is  quite  within  the  com- 
petence of  the  governing  body  of  a  place  of  education.  It  is 
contended  that  the  proceeding  was  judicial  because  there  was  a 
meeting,  a  notice  to  the  present  applicant,  and  a  complaint 
depending  :  and  therefore  that  he  had  a  right  to  be  heard.  But  we 
must  look  to  the  substance  of  the  proceeding.  The  Heads  of  the 
University  took  these  steps,  desiring  to  enforce  a  *siimptuary  [  •fifio  ] 
regulation,  but  wishing  not  to  allow  this  party  to  be  injured  without 
an  opportunity  of  showing  that  he  ought  not  to  be  affected  by  it. 
That  does  not  give  him  the  rights  which  he  now  claims.  It  is  said 
that  the  case  is  of  importance  and  ought  therefore  to  be  enter- 
tained :  but  in  dealing  with  a  great  place  of  education  it  would  be 
mischievous  to  encourage  a  doubt  upon  a  subject  of  this  kind,  as  to 
which  we  see  none.  If  the  proceedings  in  question  could  be  viewed 
in  the  light  of  a  judicial  enquiry,  a  pupil  might  next  say  that  he 
had  a  right  to  be  judicially  heard  before  he  was  forbidden  to  deal 
at  a  particular  place. 

Erle,  J. : 

I  am  of  the  same  opinion,  and  think  that  this  was  no  judicial 
proceeding. 

Crompton,  J. : 

If  these  proceedings  had  been  as  wrong  as  I  think  they  were 
right  and  useful,  I  should  be  unwilling  to  interpose.  The  steps 
which  were  taken  are  not  judicial  because  a  decree  and  a  summons 
form  part  of  them.  The  summons  amounted  to  no  more  than 
saying,  "  We  wish  to  hear  you  before  we  do  that  which  will  be  to 
your  prejudice."  Such  a  notice  does  not  turn  the  proceeding  into 
a  judicial  one. 

Rule  refused. 
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1862,  HANNAH  MARTYN  v.  CLUE. 

Mau  28. 

jutie  18.  (18  Q-  B.  661—682  ;  S.  0.  22  L.  J.  Q.  B.  147.) 

r  661  1  Declaration  in  covenant,  by  lessor  against  assignee  of  lessee,  set  forth  a 

covenant  by  lessee,  for  himself,  his  heirs,  executors,  administrators  and 
assigns,  that  he  and  they  would  take  the  premises,  from  &c.,  for  fourteen 
years,  and  would  pay  the  rent ;  and  that  lessee,  his  executors  and  adminis- 
trators, would,  at  his  and  their  own  cost,  repair  and  put  into  tenantable 
repair  the  demised  pi-emises,  he,  the  lessee,  having  been  already  paid  by 
lessor  400/.,  the  valued  amount  of  the  then  present  dilapidations  exdasiTe 
of  rough  timber,  but  not  on  the  stem,  which  was  to  be  allowed  by  lessor, 
his  heirs  and  assigns,  on  the  demised  premises :  and  that,  after  the  premises 
should  have  been  put  into  such  repair,  lessee,  his  executors,  administrators 
and  assigns,  would,  at  his  and  their  proper  cost,  from  time  to  time  repair 
and  keep  in  tenantable  repair  the  demised  premises,  being  allowed  rough 
timber  but  not  on  the  stem,  upon  the  demised  premises ;  the  timber  to  be 
fetched  and  carried  at  the  expense  of  lessee,  his  executors,  administrators 
and  assigns :  and  the  said  premises  so  repaired  and  kept,  together  with  the 
possession  of  the  said  premises,  should  yield  up  to  lessor  at  the  expiration 
of  the  said  term:  and  should  not  cross  crop  the  land,  nor  commit  anr 
waste  &c.,  but  should  cultivate  the  land  in  a  good  husbandlike  manner  and 
according  to  the  custom  of  the  countiy.  The  count  then  averred  entry  of 
the  lessee,  and  assignment  by  him  to  defendant,  who  entered,  and  was 
possessed  until  the  expiration  of  the  term. 

Breach :  That,  although  lessor,  from  the  time  of  making  the  lease  tUl 
the  assignment,  was  ready  and  willing  at  all  times  to  provide  for  lessee, 
and,  from  the  assignment  till  the  expiration  of  the  term,  was  ready  and 
willing  to  provide  for  defendant  and  lessee,  on  the  demised  premises, 
sufficient  rough  timber,  not  on  the  stem,  to  enable  them  to  repair  and  pat 
into  tenantable  repair  the  said  premises,  and  although  lessee  did  not  before 
the  assignment  or  at  any  time  repair  or  put  into  repair  the  said  premises : 
yet  defendant  did  not  after  the  said  assignment  repair  or  put  into  repair 
the  said  premises,  nor  yield  up  the  same  well  repaired  at  the  expiration  of 
the  term,  but  suffered  them  to  be  ruinous  &c  for  want  of  repair,  and  so 
left  them  at  the  expiration  of  the  term.  Also  that  defendant,  after  the 
assignment,  cross-cropped  the  land  and  did  waste,  and  used  and  calti?ated 
the  land  in  a  bad  and  imhusbandlike  manner,  and  not  according  to  the 
custom  of  the  country. 

Defendant  pleaded,  among  other  pleas,  as  to  suffering  the  premises  to  be 
ruinous  and  out  of  repair,  and  so  leaving  them :  That  lessor  did  not  at  any 
time  from  the  assignment  till  the  expiration  of  the  term  provide  on  the 
premises  sufficient  rough  timber,  not  on  the  stem,  to  enable  defendant  to 
repair,  nor  any  rough  timber  whatever.  And  he  demurred  specially  to  the 
declaration.     Plaintiff  demurred  to  the  plea : 

Held  that  the  declaration  was  good :  For 

1.  The  covenant  to  put  into  repair  ran  with  the  land,  and  bound  the 
assignee,  though  the  lessee,  in  this  part  of  the  deed,  covenanted  only  for 
himself  and  his  executors  and  administrators.  And  that  the  payment  oi 
400/.  to  the  lessee  was  no  ground  for  construing  this  covenant  as  Hmited 
to  him  personally. 

2.  It  was  sufficient,  on  this  record,  to  aver  that  the  lessor  was  always  Tfdj 
and  willing  to  furnish  timber,  without  stating  that  he  actually  did  furnish  it 

S.  A  covenant  to  yield  up  in  repair  at  the  end  of  a  term  runs  with  the 
land  and  binds  an  assignee,  though  not  named. 
4.  Breach  of  a  covenant  to  cultivate  according  to  the  custom  of  tbe 
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country  is  sufficiently  averred  by  stating  that  defendant  did  not  so  cultivate,  Mabi  yv 

without  specifying  instances :  ^^^ 

Held  also  that  the  plea  was  bad,  for  that  the  condition  precedent  to  the  ' " 
defendant's  obligation  to  repair  was  sufficiently  performed  if  he  was  ready 
and  willing  to  supply  timber  when  required. 

Covenant.  The  declaration  stated  that,  by  indenture  dated  Slst 
December,  1836,  between  *inte8tate  of  the  one  part  and  one  William  [  •662  ] 
Elliott  of  the  othor  part  (profert),  the  intestate,  B.  L.  Martyn,  demised 
to  Elliott  certain  messuages,  buildings,  farms,  lands  and  premises 
with  the  appurtenances,  situate  in  Sussex,  and  all  tithes  of  corn  &c., 
together  with  the  game  &c.,  and  also  all  common  rights  &c.  belong- 
ing thereto:  excepting  and  reserving  to  Martyn,  his  heirs  and 
assigns,  all  timber  trees,  tillers,  saplings  and  young  trees,  and  the 
bodies  of  all  pollards,  oak,  ash,  elm,  beech,  fir  and  chestnut,  and  all 
mines  of  iron  &c.,  and  quarries  of  stone,  then  standing,  growing, 
lying  or  being,  or  to  stand,  grow,  &c.,  in,  upon  or  under  the  demised 
premises  or  any  part  thereof :  Habendum  to  Elliott,  his  executors, 
administrators  and  assigns,  from  29th  September,  1886,  for  fourteen 
years  then  next  &c.,  yielding  and  paying  therefor  the  yearly  rent  of 
1202.  &c. :  And  that  Elliott,  *'  for  himself,  his  heirs,  executors, 
administrators  and  assigns,"  covenanted  to  and  with  Martyn,  his 
heirs  and  assigns,  that  he,  Elliott,  would  pay  the  said  rent  &c.,  and 
also  that  he  the  said  W.  Elliott  should  and  would  (i)  at  his  **  own  sole 
and  proper  costs  and  charges  repair  and  put  into  good  and  sufficient 
tenantable  repair  all  the  said  messuages,  cottages,  barns,  stables, 
malthouses,  hop-kilns  and  other  agricultural  buildings,  and  the 
windows,  walls,  fences,  gates,"  &c.,  "  and  other  inclosures  of  all  *or       [  *663  ] 

(1)  In  the  deed,  as  set  out  on  oyer,  EL  L.  M.,  his  heirs  and  assigns,  the 

the  words  immediately  following  the  said  yearly  rent"  &c.,  **  and  also  shall 

habendum  and  reservation  uf  rent  were :  and  will  from  time  to  time  and  at  all 

"And  the  said  William  Elliott,  for  times  dui-ing  the  said  term"  pay  all 

himself,  his  heirs,  executors,  adminis-  parochial,    Parliamentary  and    other 

trators  and  assigns,  doth  hereby  cove-  taxes  &c.  wherewith  the  premises  shall 

nant,  promise  and  agree  with  and  to  or  maybe  taxed  &o.,  "the  land  tax 

the  said  Hichard  Iiomax  Martyn,  his  and  quit  rent,  if  any,  excepted:  And 

heirs  and  assigns,  in  manner  follow-  also  that  the  said  William  Elliott,  his 

ing,  that  is  to  say :  that  he  the  said  executors    and    administrators,   shall 

W.   Elliott,   his    executors,   adminis-  and  will  at  his  and  their  own  sole  and 

trators  and  assigns,  will  take  and  hold  proper  costs"  &c. ;   continuing  as  in 

the  said  messuages,"  &c.,  **  and  pre-  the  text. 

mises    hereinbefore     demised"    &c.,  The  words  between  inverted  commas 

**  from  the    29th    day  of  September  which  follow  as  far  as  p.  745,  post,  are 

now  last  past,  for  and  during  "  &c.  the  same  as  those  of  the  deed,  except 

(fourteen  years):  "And  also  that  he  the  words  in  italics.      "  Then"   was 

and  they  shall  and  will  well  and  truly  not  in  the  deed;  and  "  ivas  "  is  sub- 

pay  or  cause  to  be  paid  to  the  said  stituted  for  "is." 
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Marttn  any  part  of  the  said  demised  premises ;  he  the  said  W.  Elliott  having 
Club.  been  then  already  paid  or  allowed  by  the  said  R.  L.  Martyn  the  siim  of 
4002. 178.  8d.,  being  the  amount  of  a  valuation  of  the  then  present 
irreparations  and  dilapidations  of  the  said  messuages  and  other 
buildings,  farms,  lands  and  premises,  made  for  the  purpose  of 
ascertaining  the  same  by  Mr.  Thomas  Ghrippes,  exclusive  of  naked 
rough  timber  but  not  on  the  stem,  which  was  to  be  allowed  by  the 
said  B.  L.  Martyn,  his  heirs  and  assigns,  on  some  part  of  the  said 
demised  premises.  And,  after  the  said  messuages,  cottages  and  build- 
ings, farms,  lands  and  premises,"  should  ''  have  been  put  into  such 
good  and  sufficient  tenantable  repair  to  the  satisfaction  of  the  said 
B.  L.  Martyn  or  his  surveyors,  then  that  the  said  W.  Elliott,  his 
executors,  administrators  and  assigns,"  should  and  would  *'  at  liis 
and  their  like  proper  costs  and  charges  from  time  to  time  and  at 
all  times  during  the  remainder  of  the  said  term  maintain,  uphold, 
fence,  repair,  and  keep  in  good  and  sufficient  tenantable  repair,  all 
the  said  messuages,  cottages,  barns,  stables,  malthouses,  hop-kilns 
and  other  buildings,  farms,  lands,  hereditaments  and  premises,  and 
every  part  thereof  "  thereby  demised,  in,  by  and  with  all  proper  and 
necessary  reparations  and  amendments  whatsoever ;  "  being  allowed 
naked  rough  timber  (but  not  on  the  stem),  bricks,  tiles  and  stones 
[  *664  ]  on  the  said  demised  *premises  or  within  five  miles  thereof,  the 
stones  to  be  dug,  and,  with  the  timber,  bricks,  tiles  and  all  other 
materials,  to  be  fetched  and  carried,  by  and  at  the  expense  of  the 
said  W.  Elliott,  his  executors,  administrators  and  assigns :  And  the 
said  "  demised  "  messuages,  cottages,  buildings,  farms,  lands,  here- 
ditaments and  premises,"  "  so  well  and  sufficiently  repaired, 
amended,  fenced  and  kept,  together  with  the  possession  of  all  the 
said  demised  premises,"  should  and  would  ''  peaceably  and  quietly 
leave,  surrender  and  yield  up  unto  the  said  B.  L.  Martyn,  his  heirs 
and  assigns,  at  the  expiration  or  sooner  determination  of  the  said 
term,"  accidents  by  fire,  &c.  only  excepted :  And  also  should  and 
would  (1)  in  a  proper  manner  during  the  said  term  open-drain  the 
coppices  and  underwoods  of  the  said  demised  premises,  and  keep 
the  same  as  free  from  water  as  possible,  and  should  not  nor  would 
**  cross  crop  the  said  demised  premises  or  any  part  thereof,  nor 
commit  any  destruction,  waste,  damage  or  spoil  thereon,  but" 
should  and  would,  "  in  every  instance  not "  in  the  said  indentare 

(1)  The  deed  itself  introduced  here  treatment  of  underwoodB,  poli«rtfc, 
some  particular  stipulations,  not  &c.,  and  the  cultivation  of  the  land  is 
noticed  in  the  declaration,  as  to  the      some  other  respects.     See  p.  758, /«^^' 
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''  before  specified,  use,  cultivate  and  manage  the  said  farms,  lands  Martyn 
and  premises  in  good  husbandlike  manner  and  according  to  the  clue.  - 
custom  of  the  country."  And  the  said  E.  L.  Martyn,  for  himself, 
his  heirs  and  assigns,  did  in  and  by  the  said  indenture  covenant 
&c.  with  and  to  the  said  W.  Elliott,  his  executors,  administrators 
and  assigns,  among  other  things,  that  he  the  said  B.  L.  Martyn, 
his  heirs  and  assigns,  should  and  would  "  find  and  provide  on  the 
said  demised  premises  sufficient  rough  timber  (not  on  the  stem)  to 
enable  the  said  W.  Elliott,  his  executors,  administrators  and 
assigns,  to  ^repair  and  put  into  repair  the  said  messuages,  buildings  [  *665  ] 
and  premises;'*  and  ''that,  after  the  said  messuages,  buildings, 
farms,  lands,  hereditaments  and  premises  "  had  (1)  ''  been  put  into 
good  and  sufficient  tenantable  repair  by  and  at  the  expense  of  the 
said  W.  Elliott,  his  executors  or  administrators,  as  aforesaid,  he  the 
said  B.  L.  Martyn,  his  heirs  and  assigns,  during  the  remainder  of 
the  said  term  of  fourteen  years,"  should  and  would,  "  from  time  to 
time,  within  one  month  after  request  made  (such  request  being  at 
a  seasonable  time  of  the  year),  find  and  provide  sufficient  rough 
timber  (but  not  on  the  stem),  and  also  bricks,  tiles  and  stones  (but 
no  other  materials),  on  the  said  demised  premises  or  within  five 
miles  thereof,  for  repairing  the  same,  such  materials  to  be  fetched 
and  carried  by  and  at  the  expense  of  the  said  W.  Elliott,  his 
executors,  administrators  and  assigns,  and  to  be  used  and  em- 
ployed in  the  repairs  of  the  said  premises  and  not  elsewhere  or 
otherwise."  Then  followed  a  covenant  by  Martyn  that  Elliott,  his 
executors  &c.  and  assigns,  should  have  the  use  of  a  messuage  &c., 
and  of  the  barns  &c.,  there,  until  the  1st  of  May  next  after  the  end 
of  the  said  term,  to  house  and  thresh  out  their  corn,  &c.,  without 
payment  of  rent,  leaving  the  said  messuage  &c.,  barns  &c.,  in 
tenantable  repair,  &c.  Other  stipulations  followed,  which  need  not 
be  stated.     As  by  the  said  indenture  &c.  will  more  fully  &c. 

Averment  that,  by  virtue  of  the  demise,  Elliott,  viz.  on  81st 
December,  1836,  entered  and  was  possessed:  and  that,  after  the 
making  of  the  indenture  and  during  the  term  thereby  granted,  viz. 
on  20th  October,  1846,  all  Elliott's  estate,  interest,  term,  &c.  in  the 
premises  vested  *in  the  defendant  by  assignment ;  whereupon  [  *56()  ] 
defendant  entered  and  became  possessed  &c.,  and  so  continued 
until  the  expiration  of  the  term,  which  term,  and  the  1st  May  then 
next,  elapsed  before  the  commencement  of  this  suit  and  in  the  life- 
time of  Martyn.  Nevertheless  plaintiff  further  saith  that,  although 
(1)  In  the  deed,  **  after  the  Baid  messuages  "  &c.  **  have  been  put "  &c. 
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Mabtyn  the  said  B.  L.  Martyn  from  the  tune  of  the  making  of  the  said 
.  Club.  lease  until  the  said  assignment  was  ready  and  willing  at  all  times 
to  find  and  provide  for  the  said  W.  Elliott,  and,  from  the  said 
assignment  until  the  expiration  of  the  said  term,  was  ready  and 
willing  at  all  times  to  find  and  provide  for  defendant  and  the  said 
W.  Elliott,  on  the  said  demised  premises,  sufficient  naked'  rough 
timber,  and  rough  timber  not  on  the  stem,  to  enable  EUiott  and 
the  defendant  to  repair  and  put  into  good  and  sufficient  and  tenant- 
able  repair  all  the  said  demised  messuages,  buildings  and  premises, 
cottages,  bams,  &c.,  and  other  agricultural  buildings,  and  the 
windows,  walls,  fences,  gates,  &c.,  and  other  inclosures  of  all  and 
every  part  of  the  said  demised  premises ;  of  which  &c.  (notice  to 
Elliott  and  defendant) :  ^nd  although  the  said  W.  Elliott  did  not, 
during  the  time  which  elapsed  from  the  making  of  the  said  lease 
until  the  said  assignment,  or  any  part  of  the  said  last  mentioned 
time,  or  at  any  time,  repair  or  put  into  good  or  sufficient  tenant- 
able  repair  the  said  last  mentioned  demised  premises  or  any  part 
thereof,  and  although  &c.  (general  averment  of  performance  by 
Martyn  of  all  things  on  his  part  to  be  performed) :  Tet  &c. :  Breach 
by  non-payment  of  rent,  not  material  here.  Further  breach: 
That  defendant  did  not  at  any  time  after  the  said  assignment  to 
him  repair  or  put  into  good  or  sufficient  tenantable  repair  the  said 
[  *<>67  ]  demised  messuages  &c.,  or  the  said  windows,  walls  *&c.  of  all  or  any 
of  the  demised  premises,  nor  did  nor  would  surrender  or  yield  up 
to  Martyn  at  the  expiration  of  the  said  term  of  fourteen  years  or  on 
1st  May,  &c.  the  said  messuages  &c.  well  and  sufficiently  repaired ; 
but  defendant  from  the  time  of  the  said  assignment  until  the 
expiration  of  the  said  term  suffered  and  permitted  the  said  demised 
messuages,  cottages  &c.  and  premises,  and  every  part  thereof,  to 
be,  and  the  same  during  all  the  time  last  aforesaid  were,  ruinous, 
prostrate,  fallen  down  and  in  great  decay  for  want  of  proper  and 
necessary  repairing  and  putting  into  good  and  sufficient  tenantable 
repair,  and  not  by  reason  of  accidents  by  fire  &c. ;  and  defendant, 
at  the  expiration  of  the  said  term  of  fourteen  years,  left  all  such 
part  of  the  demised  messuages  &c.  and  premises  as  he  had 
covenanted  then  to  yield  up,  and  at  the  expiration  of  Ist  May  then 
next  left  all  such  part  &c.  as  he  had  covenanted  then  to  yield  up,  ia 
repair  as  aforesaid,  out  of  repair  for  want  of  being  repaired  &e. 
Further  breaches,  That  defendant  did  not  open-drain  &c.,  and 
that  he,  after  the  making  of  the  assignment,  viz.  on  &c.  and  on 
other  days  &c.  between  that  day  and  the  expiration  of  the  term, 
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cross-cropped  the  demised  lands  and  every  part  thereof,  and  Mabttn 
also  committed  destruction,  waste,  damage  and  spoil  on  the  said  clur. 
demised  premises:  And  that  defendant,  from  the  time  of  the 
making  of  the  said  assignment  and  from  thence  continually  until 
the  expiration  of  the  said  term  of  fourteen  years,  in  all  instances 
not  in  the  said  indenture  particularly  specified,  used,  cultivated  and 
managed  the  said  demised  farms,  lands  and  premises  in  a  had  and 
unhusbandlike  manner,  and  not  according  to  the  custom  of  the 
country.   To  the  damage  of  plaintiff,  as  administratrix,  of  1,000{.  &c. 

Pleas  1  and  2  (after  demand  of  oyer^  which  was  given)  alleged       [  ^^®  ] 
matters  which  it  is  unnecessary  to   set   forth,  in  answer  to  the 
averment  of  breach  by  non-payment  of  rent,  and  concluded  with 
verifications,  upon  which  issues  in  fact  were  taken. 

Plea  3.  As  to  so  much  of  the  second  breach  of  covenant  as 
charges  defendant  with  not  repairing  the  messuages,  cottages,  &c., 
or  the  windows,  walls,  fences,  &c.,  and  with  suffering  the  mes- 
suages &c.  to  be  ruinous,  &c.,  and  with  not  leaving  the  premises, 
at  the  expiration  of  the  term  and  on  May  1st  respectively,  in  repair 
according  to  his  covenants :  That,  although  Martyn  was,  after  the 
time  of  the  assignment  to  defendant,  and  more  than  one  month 
before  the  committing  by  him  of  any  of  the  breaches  of  covenant 
or  causes  of  action  in  the  introductory  part  of  this  plea  mentioned, 
and  before  the  expiration  of  the  said  term,  viz.  on  1st  January, 
A.D.  1847,  being  a  seasonable  time  in  the  year  for  that  purpose, 
requested  by  defendant  to  find  and  provide  for  and  to  allow  to 
defendant  sufficient  rough  timber,  and  also  bricks,  tiles  and  stones 
on  the  said  demised  premises  or  within  five  miles  thereof  for  repair- 
ing the  same,  to  be  used  and  employed  in  the  repairs  of  the  said 
premises,  and  defendant  was  then  and  for  one  month  thereafter, 
and  from  thence  continually  until  the  expiration  of  the  said  term, 
ready  to  fetch  and  carry  away  and  dig  at  his  own  expense  such 
rough  timber,  bricks,  tiles  and  stones,  whereof  Martyn,  viz.  on  the 
day  and  year  last  aforesaid  and  always  until  the  expiration  of  the 
said  term,  had  notice ;  and  although  after  such  request  by  defen- 
dant more  than  one  month  elapsed  before  the  expiration  of  the 
said  term  '''of  fourteen  years,  and  Martyn  could  and  might  and  [  ^^^'-^  ] 
ought  to  have  provided  such  timber  within  one  month  after  such 
request  as  aforesaid  according  to  his  said  covenant,  yet  Martyn  did 
not  nor  would  within  one  month  after  such  request,  or  at  any  time 
during  the  said  term  or  before  the  expiration  thereof,  find  or  pro- 
vide for  or  allow  to  the  defendant  such  rough  timber,  bricks,  tiles 
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Marttn  and  Btones  as  aforesaid,  or  any  rough  timber,  bricks,  tiles  or  stones. 
Cuvji^  And  defendant  says  that  by  reason  of  the  promises  he  was  pre- 
vented from  performing  so  much  of  the  said  covenant  in  the  said 
indenture  mentioned  as  is  referred  to  and  comprehended  in  the 
introductory  part  of  this  plea,  and  necessarily  and  unavoidably 
suffered  the  said  demised  premises  to  be  out  of  repair,  and  left  the 
same  out  of  repair,  in  manner  and  form  &c.    Verification. 

4.  As  to  so  much  of  the  second  breach  as  charges  defendant  with 
suffering  and  permitting  the  messuages,  cottages,  &c.  to  be  ruinous 
&c.  during  the  time  in  that  breach  mentioned  &c.,  and  with 
leaving  those  premises  out  of  repair  after  the  expiration  of  the 
term,  and  at  the  expiration  of  May  1st  then  next,  contrary  to  his 
covenants,  ''  so  far  as  those  causes  of  action  are  not  covered  or 
comprehended  in  or  by  the  introductory  part  of  the  last  preceding 
plea : "  that  Marty n  did  not  at  any  time  from  the  time  of  the  said 
assignment  to  defendant  until  the  expiration  of  the  said  term  find 
or  provide  on  the  said  demised  premises  sufficient  rough  timber  not 
on  the  stem,  such  as  in  the  said  indenture  is  mentioned,  to  enable 
defendant  to  put  into  repair  the  said  demised  messuages,  buildings 
and  premises  or  any  part  thereof,  or  any  rough  timber  whatever, 
in  manner  and  form  &c.  Conclusion  to  the  country. 
L  r>70  ]  5.  Demurrer,  ''  as  to  the  residue  of  the  said  breach  of  covenant 

secondly  above  assigned,  that  is  to  say,  as  to  so  much  of  the  causes 
of  action  charged  against  the  defendant  in  and  by  the  said  second 
breach  as  is  not  comprehended  or  covered  or  pleaded  to  by  the 
introductory  parts  of  the  two  several  pleas  next  immediately  pre- 
ceding this  plea  respectively ;  "  assigning  for  cause  :  that  it  is  not 
sufficiently  shown  or  particularly  averred  that  naked  rough  timber 
not  on  the  stem  was  provided  or  allowed  by  Martyn  on  any  part  of 
the  demised  premises  to  enable  Elliott  or  the  defendant  to  put  the 
same  into  repair ;  and  for  that  the  covenant  to  put  into  repair  was 
personal  to  Elliott,  and  not  binding  on  defendant :  and  for  that, 
although  the  premises  are  averred  not  to  have  been  put  into  repair 
by  Elliott,  they  may,  consistently  with  the  declaration,  have  been 
put  into  repair  by  some  one  to  whom  the  same  came  by  assignment 
before  the  assignment  to  defendant  (l).     Joinder. 

6  and  7.  Pleas  which  led  to  issues  of  fact. 

8.  Demurrer,  as  to  the  breach  lastly  assigned,  on  the  ground 
that  the  custom  supposed  to  have  been  broken  was  not  pointed  oat 
with  sufficient  certainty  ;  and  for  other  causes.     Joinder. 

(1)  This  lost  objoctiou  was  not  insisted  upon  in  the  argument. 
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The  plaintiff  demurred  to  pleas  8  and  4,  stating  several  grounds.      Mabtyn 
Those  finally  relied  upon  will  appear  sufficiently  by  the  argument.        club. 
Joinder. 

The  demurrers  were  now  argued  (l).     A  question  arising  as  to 
the  right  to  begin,  C  Milward,  for  the  *defendant,  relied  upon      [  *^^i  ] 
Hilton    V.   Earl    Granville  (2).      Lush,   contra,   cited    Williams    v. 
Jarman  (3).    The  Court  called  upon 

(7.  Milward,  for  the  defendant : 

As  to  the  declaration.  First :  The  defendant  is  not  chargeable 
with  the  omission  to  "put  into*'  repair,  alleged  as  part  of  the 
second  breach.  The  covenant  to  do  this  is  confined  to  Elliott  the 
original  lessee,  his  executors  and  administrators.  In  the  outset  of 
the  covenants  his  ''  executors,  administrators  and  assigns "  are 
named ;  but  here  the  assigns  are  omitted.  It  seems  to  have  been 
intended  that  the  repair  should  be  done  within  a  reasonable  time ; 
and  the  plaintiff  does  not  show  that  the  assignment  took  place 
before  that  time  had  elapsed.  ''  If  the  lessee  covenant  to  build  a 
wall  upon  the  premises,  it  shall  not  bind  the  assignee  unless  he  be 
expressly  named  in  the  covenant,  and  though  he  be  named,  yet  if  the 
covenant  were  broken  before  the  assignment,  he  shall  not  be  bound :  '* 
Bull.  N.  P.  159 ;  citing  Grescot  v.  Green  (4)  and  Churchwardens  of 
St.  Saviour's  v.  Smith  (6).  After  the  premises  shall  have  been  put  in 
repair,  Elliott  again  covenants  for  his  assigns,  as  well  as  executors 
and  administrators,  to  keep  the  premises  in  repair  during  the  term. 

Secondly,  as  to  the  breach  of  this  last-mentioned  covenant :  it 

was  a  condition  precedent  to  the  necessity  of  performance  that  the 

plaintiff  should  have  allowed  timber  and  other  materials ;  and  the 

coimt  should  have  *averred  that  this  was  done :  Thomas  v.  Cad-       I  '672  ] 

uallader  (6),  and  other  authorities,  cited  in  note  (8)  to  Peeters  v. 

Opie  (7).     The  materials  to  be  found  were  the  very  substance  with 

which  the  work  was  to  be  done.    If  Thomas  v.  CadtvaUader  (6)  differs 

from  the  present  case,  it  is  only  in  this,  that  the  landlord  here  was 

to  do  something  more  than  merely  ''  finding  allowing  and  assigning," 

which  were  stipulated  for  in  that  case. 

(1)  Before  Lord  Campbell,  Ch.  J,,  (2)  64  E.  E.  604  (5  a  B.  701,  710). 

Coleridge,   Erie  and   Crompton,    JJ.  (3)  13  M.  &  W.  128 ;  8.  C.  2  Dowl. 

The  argument  was  begun  on  May  28th,  &  L.  21 2. 

but  not  concluded  till  June  Ist,  when  (4)  1  Salk.  199. 

Lord  CampbeU,  Ch.  J.,  Coleridge  and  (5)  1  W.  Bl.  351 ;  S,  C.  3  Burr.  1271.  ' 

Erie,  JJ.  were  present ;  Crompton,  J.  (6)  Willes,  496. 

was  at  Guildhall  (7)  2  Wms.  Saund.  352,  6th  ed« 
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mabttn  Thirdly,  a  breach  in  assigned  by  not  yielding  up  the  premises  in 

Glue.  good  repair :  but  a  covenant  to  do  this  does  not  bind  the  assignee. 
It  does  not  run  with  the  land :  it  is  not  a  thing  to  be  done  upon 
the  land  during  the  term,  but  is  altogether  dehors  the  land.  In 
Doe  d.  Strode  v.  Seaton  (1)  Pabke,  B.  says :  *'  Who  could  have  sued 
for  a  breach  of  this  covenant,  for  not  giving  up  possession  at  the 
end  of  the  term  ?  It  was  not  a  covenant  running  with  the  land, 
and  therefore  the  heir  could  not  sue  " :  and  this  dictum  is  referred 
to  in  the  third  edition  of  Smith's  Lead.  Ca.,  vol.  1,  p.  29,  note  on 
Spencer's  case  (2).  The  action  is  founded  on  privity  of  contract,  not 
of  estate. 

(Lord  Campbell,  Gh.  J. :  You  say  that  it  lies,  not  against  the 
assignee  for  yielding  up  the  premises  unrepaired,  but  against  the 
lessee  for  the  assignee  having  so  yielded  them.) 

That  is  BO. 

(Crompton,  J. :  The  yielding  up  as  required  is  to  be  "  at "  the 
expiration  of  the  term,  not  "  after.'*) 

Fourthly,  the  covenant  last  referred  to,  and  the  covenant  to  keep 
in  repair,  are  to  be  performed  ''  after  "  the  premises  shall  have  been 
put  in  repair  to  the  plaintiff's  satisfaction,  according  to  the  pre- 
[  ♦678  ]  ceding  stipulation ;  but  *that,  as  the  declaration  shows,  has  never 
been  done. 

(Lord  Campbell,  Gh.  J. :  According  to  your  view,  the  assignee  is 
neither  bound  to  put  the  premises  in  repair  nor  to  keep  them 
repaired.) 

That  may  be  so.  The  lessee,  it  may  be  presumed,  was  to  put  them 
into  such  a  state  at  first  that  an  assignee  might  easily  keep  them 
repaired.    Neale  v.  Ratcliff  (a)  shows  how  essential  this  may  be. 

(Lord  Campbell,  Gh.  J. :  There  the  original  repair  was  to  be 
done  by  the  lessor,  and  the  action  was  against  the  lessees.  You 
say  that  it  makes  no  difference  as  to  the  liability  of  an  assignee 
whether  lessor  or  lessee  was  to  do  the  first  repairs.) 

Fifthly,  the  breach  alleging  that  the  defendant  cultivated  and 

(1)  41  E.  B.  831  (2  Cr.  M.  &  R.  728,  (2)  5  Co.  B«p.  16a. 

730;  8.  C\  Tyr.  &  G.  19).  (3)  81  R.  R  844  (15  Q.  B,  916). 
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managed  the  lands  ''  in  a  bad  and  unhusbandlike  manner,  and  not     mabtyn 
according  to  the  custom  of  the  country,"  is  too  vaguely  stated.  clue. 

(Lord  Campbell,  Gh.  J. :  I  have  drawn  many  declarations  for 
bad  husbandry  without  stating  instances.) 

In  Chitty  Junr.'s  Precedents  of  Pleading,  154,  2nd  ed.,  by  Pearson, 
a  direction  is  given  for  specifying  instances.  In  Earl  of  Falmouth 
V.  Thomas  (i),  there  cited,  the  Court  of  Exchequer  was  inclined  to 
think  that  a  breach  in  the  general  form  was  insufficient.  The 
judgment  of  the  same  Court  in  Atigerstein  v.  Handson  (2)  also 
sanctions  the  practice  of  alleging  instances. 

(Crompton,  J. :  In  Earl  of  Falmouth  v.  Thomas  (i)  the  count  was 
on  an  implied  contract.) 

A  breach  may  be  too  general  though  it  follow  the  very  words  of  the 
covenant:  Warn  v.  Bickford  (»).     Among  other  cases  which  show 
the  proper  mode  of  alleging  a  breach  of  promise  to  cultivate  accord- 
ing to  *the  custom  are  Legh  v.  Hewitt  (4),  Hartley  v.  Burkitt  (5)  and       [  *674  ] 
Hallifax  v.  Chambers  (e). 

Lush,  contra  : 

First :  The  lessee  covenants  generally  for  himself,  his  heirs  &c. 
and  assigns,  though,  in  stating  who  is  to  execute  the  particular 
covenant  to  repair,  assigns  are  not  named.  But  in  a  covenant  to 
repair  it  is  not  necessary  to  mention  assigns  ;  they  are  liable  at  all 
events,  the  covenant  to  repair  running  with  the  land. 

(Lord  Campbell,  Gh.  J. :  The  covenant  now  in  question  is  to  put 
in  repair.) 

That  is  immaterial.  "  Where  the  covenant  extends  to  a  thing  in 
esse,  parcel  of  the  demise,  the  thing  to  be  done  by  force  of  the 
covenant  is  qv4)dammodo  annexed  and  appurtenant  to  the  thing 
demised,  and  shall  go  with  the  land,  and  shall  bind  the 
assignee  although  he  be  not  bound  by  express  words  : "  Spencer's 
case  (7). 

(1)  38  E.  R  684  (1  Cr.  &  M.  89  ;  (4)  7  E.  E.  545  (4  East,  154). 
a.  C\  3  Tyr.  26).  (5)  4  Bing.  N.  C.  687. 

(2)  1  Cr.  M.  &  E.  789 ;  H.  C.  5  Tyr.  (6)  4  M.  &  W.  662. 
383.  (7)  5  Co.  Eep.  16  a. 

(3)  7  Price,  650. 
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martyn  (Coleridgb,  J. :  It  is  said  here  that  the  contract  shows  a  purpoBed 

Clue.        omission  of  assigns.) 

It  is  not  of  the  essence  of  the  covenant  that  one  or  another  person 
is  named  to  perform  the  covenant :  it  runs  with  the  land,  though 
the  lessor  furnishes  the  means  of  performing  it.  The  daty  is  the 
same.  It  may  have  been  intended  that  the  person  receiving  the 
money  should  put  the  premises  in  repair  at  once ;  but  that  does 
not  change  the  character  of  the  obligation.  Suppose  the  deed  had 
said  nothing  of  the  allowance  of  400Z.,  but  it  had  been  proved  on  a 
trial  that  the  lessor  had  furnished  that  sum :  would  that  have 
defeated  an  action  against  the  assignee  for  not  repairing  ? 

(Erle,  J. :  To  repair  is  not  the  same  as  to  put  in  repair,  which 
may   require    the    building   of    something  new.      The    ordinary 
[  •era  ]       repairing  covenant  *is  merely  to  maintain  things  in  esse  in  the  state 
they  were  in  when  the  premises  were  demised. 

Lord  Campbell,  Gh.  J. :  You  need  not  here  go  so  far  as  to  say 
that  repairing  and  putting  into  repair  are  the  same  thing. 

Grompton,  J. :  It  is  said  in  Spencer's  case  (l)  that,  if  the  lessee 
covenants  to  build  a  new  wall  upon  the  place  demised,  it  shall  bind 
the  assignee,  being  for  his  benefit,  provided  the  covenant  be  express, 
for  the  lessee  and  his  assigns.) 

It  is  contended  on  the  other  side  that  the  term  is  not  shown  to 
have  vested  in  the  assignee  before  the  time  for  putting  in  repair 
had  elapsed. 

(Grompton,  J. :  If  there  was  a  limited  time,  you  ought  to  have 
shown  that  the  assignee  came  in  before  it  expired.) 

In  proof  that  might  be  necessary.  But  in  Churchurardens  of  S^ 
Saviour's  v.  Smith  (2),  the  action  being  against  an  assignee  on  a 
covenant  to  do  repairs  and  build  within  seven  years,  the  defendant 
pleaded  that  the  estate  did  not  come  to  him  by  assignment  till  after 
the  seven  years. 

(Grompton,  J. :  That  does  not  show  that  the  plaintiff  ought  not 
to  have  averred  the  contrary.) 

(1)  6  Co.  Bep.  16  b.  (2)  3  Burr.  1271 ;  S.  C.  1  W.BI.351. 
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But  the  covenant  in  the  present  case  is  not  limited  to  a  time ;  and     mabttn 
the  breach  is  a  continuing  one.  ChVK. 

(Cbompton,  J. :  From  what  time  would  the  Statute  of  Limitationa 
run  ?) 

The  covenant  is  broken  from  day  to  day.  Putting  in  repair  and 
repairing  were  here  practically  the  same  thing ;  for,  if  the  assignee 
found  the  premises  unrepaired  when  he  came  in,  he  was  bound  to 
repair  them.  In  Neale  v.  Ratcliff{l)  the  lessees  covenanted  to 
repair  premises,  the  lessor  first  putting  them  in  repair :  that  was 
an  express  condition  precedent  to  be  fulfilled  by  the  lessor ;  here 
the  assignee  is  sheltering  himself  under  the  default  of  *the  lessee,  [  *^7Q  ] 
his  assignor. 

(Lord  Campbell,  Gh.  J. :  It  is  to  be  supposed  that  he  looked  into 
the  lease  when  he  took  the  premises.) 

In  Payne  v.  Haine  (2)  it  was  held  that  a  tenant  who  engaged  to 
keep  premises  in  good  repair  was  bound  to  put  them  into  such 
repair  if  he  found  it  wanting  at  the  time  of  his  taking  possession ; 
for,  as  Parke,  B.  said,  '*  he  cannot  '  keep '  them  in  good  repair 
without  putting  them  into  it." 

(Lord  Campbell,  Ch.  J. :  That  does  not  quite  meet  the  argument 
that,  in  the  present  case,  the  premises  were  to  be  put  into  repair 
under  a  condition  precedent.) 

By  the  covenants  here  the  same  person  was  to  put  and  to  keep  in 
repair.  The  duty  is  one,  though  the  covenants,  as  shown  on  the 
record,  state  it  in  an  expanded  form. 

Secondly.  The  deed,  as  set  out,  did  not  make  it  a  condition  pre- 
cedent to  the  repair  that  the  lessor  should  find  timber.  The  lessee 
was  entitled  to  ''  rough  timber,"  ''  not  on  the  stem  '* :  he  was  not 
bound  to  ask  for  it ;  and  the  lessor  was  not  obliged  to  cut  his  own 
timber  when  it  might  not  be  required.  The  repair  and  the  cutting 
were  to  be  contemporaneous.  It  is  enough  that  the  plaintiff  avers 
readiness  and  willingness  "at  all  times  "" from  the  said  assign- 
ment until  the  expiration  of  the  said  term."  Thomas  v. 
CadwaUader  (s)  is  a  direct  authority  in  the  plaintiff's  favour,  the 
count  here  containing  the  averment  of  readiness  which  in  that  case 

())  81  E.  R.  844  (15  Q.  B.  916).  (3)  WiUes,  496. 

(2)  73  B.  B.  629  (16  M.  &  W.  641). 

R.R. — VOL.  LXXXVm.  48  • 
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Mautyn      was  wanting.    Where  the  contract  is,  on  the  one  hand  to  sell  and 

Cldk.        deliver  goods  at  a  certain  price,  and  on  the  other  to  pay  such  price, 

the  plaintiff,  in  an  action  for  not  delivering,  must  aver  "  that  he 

was  ready  and  willing  to  pay  on  delivery  "  :  note  (3)  to  PeeUrtv. 

[  *677  J  Opie  (1) :  but  no  more  is  necessary.  Poole  *v.  Hill  (2),  there  cited 
in  note  (c),  is  to  a  like  effect. 

(Lord  Campbell,  Ch.  J. :  That  was  a  stronger  case  for  the 
plaintiff  than  this:  there  could  hanlly  have  been  a  conveyance 
till  the  purchaser  had  shown  such  a  conveyance  as  be  wanted.) 

In  2  Chitty  On  Pleading,  897,  7th  ed.,  there  is  a  precedent  of  a 
declaration  for  not  repairing,  with  an  averment  that  plaintiff 
allowed  and  provided  timber  according  to  a  stipulation  in  a  lease 
that  defendant  should  repair  ''being  allowed  timber"  &c.,  ''to 
be  provided"  by  the  plaintiff:  but  it  is  said  in  note  (0,  p.  399: 
"  If  the  plaintiff  was  merely  ready  to  find  timber,  let  the  allegation 
be  accordingly,  and  aver  notice  of  the  plaintiff's  readiness." 

Thirdly :  The  covenant  to  repair  and  yield  up  in  repair  is  an 
entire  covenant;  and  the  breach,  as  alleged,  is  one  and  entire; 
the  breach  by  not  yielding  up  in  repair  is  not  to  be  separated 
from  the  rest.  But  Matures  v.  Westwood  (8)  expressly  shows  that 
a  covenant  to  yield  up  in  repair  runs  with  the  land. 

The  fourth  objection  is  met  by  the  answers  which  have  been 
given  to  the  first  and  third. 

Fifthly:  The  breach  in  respect  of  husbandry  is  suflSciently 
assigned  in  the  words  of  the  covenant.  And  it  is  a  rule  of  pleading 
that,  where  details  would  make  the  record  unnecessarily  prolix 
and  expensive,  the  averment  may  be  general ;  subject,  of  coarse, 
to  delivery  of  a  particular  if  required  on  summons.  The  opinion 
intimated  by  the  Court  of  Exchequer  in  Earl  of  Falmouth  v. 
Thomas  (4)  is  no  authority  for  a  more  expanded  form :  there  the 
plaintiff  declared  upon  an  implied  assumpsit  to  cultivate  in  a 
husbandlike  manner  and  according  to  the  custom  of  the  country: 
[*678]  and  the  defendant  miglit  be  *en titled  to  know  what  obligation 
the  plaintiff  considered  him  to  incur  by  such  undertaking  and 
custom.  Legh  v.  Hemtt(6)  was  not  an  action  upon  a  covenant; 
and  no  question  arose  there  as  to  the  necessity  of  alleging  specific 

(1)  2  Wms.  Saund.  362  c,  6th  ed.  (4)  38  R.  R.  584  (1  Or.  &  M.  89; 

(2)  65  R.  R.  805  (6  M.  &  W.  835).  8,  C.  3  Tyr.  26). 

(3)  Cro.  Eliz.  599,  617.  (5)  7  R.  R.  645  (4  East,  154). 
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instances.    The  same  remarks  apply  to  Hartley  v.  Burkitt  (l)  and      mai.tnn 
HaUifax  v.  Chambers  (2).  Cldk. 

The  8rd  plea  is  bad,  because  it  sets  up  the  omission  to  find 
''  sufficient  rough  timber,  and  also  bricks,  tiles  and  stones,"  on 
the  premises  or  within  five  miles,  as  an  answer  to  the  breach  of 
covenant  by  not  repairing  the  demised  messuages,  cottages,  barns 
&c.,  or  other  agricultural  buildings,  or  the  windows,  walls,  fences, 
&c.  The  gist  of  that  complaint  is  the  original  neglect  to  repair ; 
but  the  condition  to  find  sufficient  *' rough  timber"  &c.  applies 
to  the  subsequent  repairing  only. 

(LoBD  Campbell,  Ch.  J. :  All  that  is  recited  as  breach  in  this  plea 
seems  to  turn  upon  the  not  putting  in  repair.) 

Plea  4,  which  professes  to  answer  the  breach  by  suffering  the 
buildings  to  be  out  of  repair,  is  substantially  the  same  as  that 
which  was  given  up  on  the  part  of  the  defendant  in  Thomas  v. 
Cadwallader  (3).  It  is  no  sufficient  answer  that  the  plaintiff  did 
not  actually  find  timber  :  if  he  was  ready  and  willing  to  do  so,  he 
might  insist  upon  the  repair. 

C.  Milward,  in  reply : 

As  to  the  pleas  :  The  breach  answered  by  plea  8  is  the  neglect, 
not  only  to  put  in  repair,  but  to  keep  in  repair. 

(Lord  Campbell,  Ch.  J. :  Would  not  it  have  been  a  good  answer 
to  that  breach  that  you  had  put  in  complete  repair  ?) 

That  would  not  have  met  all  the  allegations.    As  to  plea  4 :  the 
similar  *plea    in   Thomas  v.  Cadwallader  (3)  was  not  abandoned.       [  'BTo  ] 
And  there  are  material  differences  between  the  records  in  that  case 
and  in  the  present. 

With  respect  to  the  declaration :  Spencer's  case  (4)  is  in  favour  of 
the  defendant.  The  covenant  to  put  in  repair  was  a  stipulation 
for  ''  a  thing  to  be  newly  made,"  and  does  not  bind  the  assignee 
without  express  words. 

(Lord  Campbell,  Ch.  J.:  Was  not  the  performance  of  this  a 
matter  essentially  connected  with  the  enjoyment  ?  On  the  con- 
struction of  the  agreement  Payne  v.  Haine  (5)  seems  to  be  an 
authority  against  you.) 

(1)  4  Bing.  N.  C.  687.  (4)  5  Co.  Eep.  16  a. 

(2)  4  M.  &  W.  662.  (5)  73  E.  E.  629  (16  M.  &  W.  541). 

(3)  WiUes,  496. 

48—2 
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Maktyk  In  construing  covenants,  the  interests  which  parties  take  nnder  the 
Cmje.  ^66^  T^^y  properly  be  looked  to  as  explaining  the  intention  and 
determining  the  rights  and  liabilities:  Foley  v.  Addenhrooke  (\) ; 
Keightley  v.  Watson  (2) ;  and  here,  the  original  lessee  having  in  his 
hands  so  large  a  sum  as  400^.,  paid  him  by  the  landlord,  it  is  reason- 
able to  suppose  that  he  separately,  and  not  his  assignee,  vras 
expected  by  the  landlord  to  do  the  original  repairs. 

(Coleridge,  J. :  The  landlord  would  probably  intend  to  have  the 
security  of  both,  when  he  paid  so  large  a  sum. 

Lord  Campbell,  Ch.  J. :  According  to  your  argument,  the  lessee 
might  pocket  the  400/.,  not  doing  the  repairs,  and  assign  his  interest, 
and  the  landlord  be  without  remedy  against  the  assignee.) 

The  declaration  shows  that  the  defendant  did  not  enter  till  ten  years 
after  the  entry  of  the  original  lessee,  an  interval  far  more  than 
sufBcient,  it  may  be  presumed,  for  putting  these  premises  in  repair. 
The  dates  are  laid  under  a  videlicet ;  but  dates  so  pleaded  are  taken 
to  be  correct,  when  they  are  material :  Whitaker  v.  HajTold  (3),  RyaUt 
[  •680  ]  v.  Reg.  (4),  RyalU  *v.  BramaU  (5).  The  covenant  to  put  in 
repair  was  to  do  a  single  act ;  continuous  acts  are  provided  for  bv 
the  stipulations  which  follow.  The  averment  of  being  ready  and 
willing  to  furnish  timber  is  clearly  not  sufficient  to  sustain  the  first 
breach,  which  regards  a  thing  to  be  done  at  once.  Without  any 
request,  the  plaintiff  must  have  been  aware  that  he  had  to  furnish 
timber  for  putting  the  premises  into  repair  which  was  then  wanted. 
This  alone  is  sufficient  to  distinguish  the  present  case  from  Thowoi 
v.  CadwaUader  (6).  As  to  subsequent  repairs,  indeed,  there  was  an 
independent  covenant  to  supply  the  materials  on  request  for  repair 
of  the  buildings.  In  Poole  v.  Hill  (7)  the  question  was,  who  bad  to 
take  the  first  step :  the  decision  is  consistent  with  the  defendant's 
view,  if,  as  he  contends,  a  condition  precedent  lay  upon  the  plaintiff. 
In  Matures  v.  Westwood  (8)  the  point  mentioned  on  the  other  side  is 
said  by  Croke  to  have  been  decided  by  three  Judges  in  opposition 
to  Fenner,  J.  But  this  does  not  appear  to  have  been  the  principal 
point  debated:  the  case  was  more  than  once  before  the  Coart: 
and,  in  the  report  of  the  same  case  by  Gouldsborough  (9),  only  ooe 

(1)  62  E.  E.  326  (4  Q.  B.  197).  (6)  WiUes.  496, 

(2)  77  E.  E..797  (3  Ex.  716).  (7)  66  E.  E,  806  (6  K  &  W.  835). 

(3)  11  a  B.  16«,  172.  (8)  Cro.  Eliz.  699,  617. 

(4)  11  a  B.  795,  798.  (9)  Gouldsb.  175. 
(6)  1  Ex.  734,  738. 
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Judge  besides  Fbnnbb  is  mentioned  as  having  been  present  when      mabttk 
this  question  was  finally  discussed.  Chv^ 

(Lord  Campbell,  Gh.  J. :  On  most  of  the  points  I  do  not  feel  much 
difficulty ;  but  we  will  take  time  to  consider  them.) 

Cur.  adv.  vult 

LoBD  Campbell,  Ch.  J.,    in   the  ensuing    vacation  (June  18th), 
delivered  the  judgment  of  the  Court  : 

In  this  case  we  have  considered  the  points  relied  on  for  the       [  681  ] 
defendant,  and  have  come  to  the  conclusion  that  they  are  not 
supported,  and  that  the  plainti£f  is  entitled  to  our  judgment. 

With  respect  to  putting  the  premises  in  repair,  and  to  delivering 
them  up  in  repair,  we  think  that  each  of  these  stipulations  comes 
within  the  class  of  covenants  that  run  with  the  land,  and  that  they 
are  continuing  covenants  to  the  end  of  the  term.  The  covenant  to 
put  in  repair  is  a  matter  to  be  done  upon  the  thing  demised  as 
much  as  the  repairing.  The  covenant  to  leave  in  repair  at  the 
expiration  of  the  term  is  broken  during  the  term  if,  at  the 
instant  of  leaving,  the  premises  are  out  of  repair.  The  payment  of 
money  by  the  lessor  to  the  lessee  for  the  purpose  of  putting  in 
repair  affords  no  ground  for  inferring  that  the  lessor  intended  to 
forego  any  usual  security  for  the  performance  of  that  covenant,  and 
no  reason  for  exempting  the  assignee  of  the  lessee  from  the  usua^ 
liability;  but  on  the  contrary  was  notice  to  him  to  require  the 
application  of  that  money  unless  he  intended  to  be  himself 
responsible  to  the  lessor. 

With  respect  to  the  averment  of  readiness  and  willingness  to  find 
rough  timber,  we  think  it  a  sufficient  performance  of  the  condition 
precedent  relating  thereto.  It  would  be  unreasonable  to  require 
that  the  timber  should  be  cut  before  the  lessee  or  his  assignee 
required  it  for  the  purpose  of  using  it  in  repairs.  The  declaration 
therefore  is  right  in  this  respect ;  and  the  plea  alleging  that  timber 
was  not  found  is  bad. 

The  remaining  objection  was  founded  on  the  generality  of  the 
breach  of  the  covenant  for  the  cultivating  the  land  in  a  good  hus- 
bandlike manner  and  according  to  the  custom  of  the  country.  No 
authority  was  cited  *to  show  that  an  allegation  of  the  breach,  [  *r>82  ] 
following  the  words  of  the  covenant,  was  insufficient ;  and  we  find 
no  principle  for  so  holding.  The  defendant  must  be  taken  to  have 
understood  the  application  of  the  covenant  he  chose  to  make ;  and, 
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Marttk      if  there  was  real  difficulty  in  defending  by  reason  of  the  geDerality, 
Clue.        ^he  remedy  would  be  by  applying  for  an  order  for  particulars.    The 
separate  covenants  for  specific  acts  of  cultivation  do  not  appear  in 
any  degree  to  be  irreconcileable  with  the  custom  of  the  country. 

We  also  think  that  the  plea  alleging  that  materials  were  not  found 
by  the  lessor,  as  stipulated  in  respect  of  the  lessee's  covenant  for 
keeping  in  repair  after  the  premises  had  been  put  in  repair,  is  bad, 
because  it  does  not  apply  to  the  breach  assigned  in  the  declaration 
to  which  it  is  pleaded.  This  breach  is  in  respect  of  not  putting  the 
premises  in  repair ;  and  the  condition  for  providing  the  materials 
mentioned  in  the  plea  applies  only  to  the  future  repairs  after  the 
premises  have  been  put  in  repair. 

Judgment  for  the  plaintif. 


1862.  EI:G.   v.   street  and   Otheks. 

A/ay  29. 
_—  (18  Q.  B.  682—686;  S.  C.  22  L.  J.  M.  C.  29 ;  16  Jur.  1085.) 

'-        J  The  overseers  of  a  parish,  at  a  vestry  meeting  held  for  the  purpose, 

assessed  a  Eailway  Company  at  2,708/.  The  Company  gave  notice  of 
appeal.  At  a  subsequent  vestry  it  was  decided  that  the  assessment  should 
be  reduced  to  2,000/.,  and  that,  if  the  Company  refused  that  compromise,  the 
overseers  should  take  such  proceedings  as  they  might  be  advised  ^ere 
necessary.  The  Company  appealed:  and  the  then  overseers,  without 
calling  a  vestry  meeting,  contested  the  appeal.  The  Sessions  reduced  the 
rate  to  300/.,  subject  to  a  case  for  the  Queen's  Bench.  The  case  was  not 
sent  up,  the  overseers  having  arranged  with  the  Company  that  the  rate 
shouM  be  fixed  at  450/.  The  poor  law  auditor  disallowed  the  expenses  of 
contesting  the  appeal,  on  two  grounds :  1.  That  the  overseers  should  have 
called  a  vestry  meeting  to  determine  whether  the  appeal  should  be  con- 
tested ;  2.  That  tliey  should,  after  the  decision  at  Sessions,  have  summoned 
a  vestry  to  deteimine  whether  the  case  for  the  Queen's  Dench  should  be 
proceeded  on.  The  expenses  in  question  were,  after  the  audit,  sanctioned 
by  the  inhabitants  at  a  vestry  meeting : 

Held,  that  the  overseers  were  not  bound  to  summon  a  vestry  meeting 
before  contesting  the  appeal  or  abandoning  the  case  reserved;  and  that  as 
the  auditor  did  not  allege  that  what  l^ey  had  done  was  inexpedient  or  that 
they  had  acted  maid  fide,  the  gi'ounds  of  disallowance  were  bad. 

PouLDEX,  in  last  Easter  Term,  obtained  a  rule  calling  on  the 

auditor  of  the  Poor  Law  Union  which  comprises  the  parish  of 

[  •«83  ]       Ringwood,  in  the  county  *of  Southampton,  to  show  cause  why  the 

disallowance  by  him  of  88Z.  in  the  account  of  the  overseers  of  tbe 

said  parish  should  not  be  quashed  (i). 

It  appeared  by  the  aflSdavits  that  in  July,  1847,  a  vestry  meeting 
was  held  for  the  purpose  of  fixing  the  amount  at  which  the  London 
and  Dorchester  Eailway  Company  should  be  assessed  to  the  poor 
(1)  See  Stat  7  &  8  Vict.  c.  101,  s.  3^. 
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rate  of  the  parish,  disputes  having  arisen  between  the  parish  and  Rsa. 
the  Company  upon  that  point;  and  it  was  then  unanimously  stbbkt. 
agreed  that  the  railway  should  be  assessed  at  2J082.  In  December, 
1847,  application  was  made  to  the  Poor  Law  Commissioners,  on 
behalf  of  the  parish,  for  information  as  to  the  proper  mode  of  such 
assessment;  but  the  Commissioners  stated  that  an  appeal  at 
Quarter  Sessions  was  the  only  method  of  settling  the  rate.  The 
Company  gave  notice  of  appeal  against  the  assessment ;  and,  at  a 
vestry  meeting  held  on  24th  December,  1847,  it  was  unanimously 
agreed  that  the  assessment  should  be  reduced  to  2,000^.,  and  that, 
if  the  Company  refused  to  compromise  on  those  terms,  the  over- 
seers should  take  such  proceedings  as  they  might  be  advised  were 
necessary.  The  Company  appealed  against  the  reduced  assessment, 
which  was  made,  in  1848,  by  the  overseers  whose  account  contained 
the  item  disallowed  by  the  auditor.  The  overseers  did  not  summon 
a  vestry  meeting  to  decide  whether  the  appeal  should  be  contested 
or  not,  but  proceeded  to  contest  it  on  their  own  responsibility. 
The  Sessions  reduced  the  assessment  to  SOOZ.,  subject  to  the 
opinion  of  the  Court  of  Queen's  *Bench  on  a  case ;  but  the  case  was  [  •684  ] 
not  sent  up,  an  arrangement  having  been  made  between  the  parish 
and  the  Company  that  the  rate  should  be  fixed  at  460Z.  At  an 
audit  held  in  June,  1849,  the  sum  of  83/.,  being  the  expenses 
incurred  by  the  overseers  in  contesting  the  appeal,  was  disallowed 
by  the  auditor  upon  the  two  following  grounds :  first,  that  the  over- 
seers ought,  before  incurring  such  expenses,  to  have  summoned  a 
vestry  meeting  to  consider  the  propriety  of  their  so  doing ;  and, 
secondly,  that,  after  the  decision  at  Sessions,  the  overseers  ought  to 
have  summoned  a  vestry  meeting  to  consider  the  propriety  of  going 
on  with  the  case  reserved,  and  the  amount  at  which  the  Company 
should  be  assessed  for  the  future.  After  the  audit,  a  vestry 
meeting  was  held,  at  which  the  expenses  in  question  were  approved 
of  by  the  rate  payers  present. 

Collier  now  showed  cause : 
The  auditor  was  right  in  disallowing  this  item.  Where  the 
expense  of  contesting  an  appeal  is  so  large,  a  vestry  should  be 
summoned  to  decide  upon  the  propriety  of  incurring  it.  If  the 
overseers  chose  to  contest  the  rate  upon  their  own  responsibility, 
they  cannot  charge  the  parish  with  the  expense  :  Reg.  v.  Foiich  (1), 
Reg.  V.  Great  Western  Railway  Company  (2).  Further,  the  appeal 
(1)  57  B.  R,  684  (2  Q,  B.  308).  (2)  78  E.  B.  386  (13  Q.  B.  327), 


760  1852.    Q.  B.    18  Q.  B.  684-^686.  .r.b. 


Rira.  having  been  contested,  the  overseers  were  bound  to  take  the  opinion 
Street.  of  the  rate  payers,  whether  the  case  reserved  by  the  Sessions 
should  come  before  the  Court  of  Queen's  Bench :  That  Court 
might  possibly  have  reduced  the  rate  below  the  amount  which  was 
arrived  at  by  arrangement.  In  Willcock's  Poor  Law,  p.  281,  cited 
t  '686  ]  by  Taunton,  J.  in  *Rex  v.  Gwyer  (1),  it  is  laid  down  that  overseers 
are  entitled  to  charge  in  their  accounts  the  costs  ''of  an  appeal, 
though  decided  against  them,  unless  they  have  been  guilty  of  gross 
misconduct,  or  of  neglecting  to  consult  the  vestry  as  to  the  pro- 
priety of  proceeding  in  it  when  there  was  convenient  opportunity." 
That  exception  exists  here. 

Potdderiy  contra,  was  not  called  on. 

CoiiERIDOE,  J. : 

In  deciding  this  case  we  ought  to  look  only  at  the  grounds  upon 
which  the  auditor  disallowed  the  item  in  question.     The  first  is, 
that,  before  incurring  this  litigation,  the  overseers  ought  to  have 
taken  the  opinion  of  the  inhabitants,  at  a  vestry  meeting,  as  to  the 
propriety  of  incurring  it.     The  auditor  does  not  state,  or  suggest, 
that  the  litigation  itself  was  illegal  or  inexpedient ;  and  therefore 
the  question  is  simply  whether  the  overseers  are  bound  to  obtain 
the  sanction  of  a  vestry  meeting  before  they  proceed  to  defend  a 
rate ;  and,  if  they  do  not  take  that  step,  whether  they  are  to  be 
allowed  the  costs  of  the  defence,  however  properly  it  may  have  been 
taken  up.    I  find  no  case  which  lays  down  such  a  principle ;  nor  is 
the  principle  a  reasonable  one.    I   do  not  say  that  taking  the 
opinion  of  the  inhabitants  would  not  be,  in  many  cases,  a  very 
proper  step:  but  it  is  not  always  necessary.    Here  the  question 
had  been  fully  discussed  before  the  application  to  the  Poor  Law 
Commissioners,   and  again,   at    another    vestry    meeting,  before 
sending  the  case  to  the  proper  tribunal,   the  Quarter   Sessions. 
[  •686  ]       Under  these  circumstances,  the  *summoning   a  vestry  meeting 
would  have  been  a  mere  formal  proceeding.     The  second  ground 
is,  that  the  overseers  ought  to  have  let  the  case  reserved  be  decided 
by  the  Court  of  Queen's  Bench,  or  have   summoned  a  vestry 
meeting  to  determine  whether  or  not  the  litigation   should  be 
abandoned.    I  see  nothing  to  warrant  this  objection.     The  Sessions 
find  against  the  parish,  subject  to  the  opinion  of  this  Court.    The 
overseers  prefer,  before  taking  that  opinion,  to  try  what  can  be 

(1)  41  K,  R.  422,  426  (2  Ad.  &  El.  216,  226). 
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done  by  negotiation ;  and  the  rate  is  ultimately  fixed  at  a  larger  Rbo. 
amount  than  that  given  by  the  Sessions.  That  is  no  abandonment  street. 
of  the  rate ;  nor  is  it  suggested  that  there  was  iruda  fides  on  the 
part  of  the  parish  officers :  and  the  mere  fact  of  their  not  having 
taken  the  opinion  uf  the  inhabitants  before  making  the  arrange- 
ment with  the  Company  is  no  valid  ground  of  objection.  The 
cases  which  have  been  cited  are  not  in  point.  In  Rex  v.  Owyer  (i), 
the  decision  was  upon  a  different  point  altogether ;  and  in  Reg.  v. 
Great  Western  Railway  Company  (2)  the  proceedings  by  the  parish 
officers  were  originally  illegal. 

Grompton,  J.  concurred  (a). 

Rule  absolute. 


REG.   V.   The   OVERSEEES  of  SALFORD.  1862. 

May  29, 
(18  Q.  B.  687—691 ;  S.  C.  21  L.  J.  M.  C.  233 ;  16  Jur.  907.)  _ 

The  resident  holder  and  occupier  of  a  house  annually  rated  at  above  157.,  [  ^^7  J 
in  a  town  corporate  with  a  population  of  more  than  5,000,  called  upon  the 
overseers  for  certificates  to  enable  him  to  apply,  under  stat.  3  &  4  Vict.  c.  61, 
for  a  licence  to  sell  beer  by  retail.  The  overseers  gave  him  a  certificate  of 
the  amount  at  which  the  house  was  rated,  and  attached  their  certificate,  as 
directed  by  stat.  4  &  5  Will.  IV.  c.  85,  to  the  certificate  of  character  pro- 
duced by  him ;  but  refused  to  certify  that  he  was  the  resident  holder  and 
occupier  of  the  house.  The  Board  of  Inland  Revenue,  being  satisfied,  on 
inquiry,  that  he  was  the  resident  owner  and  occupier,  directed  their  officers 
to  grant  a  licence : 

Held,  on  motion  to  quash  the  licence,  which  had  been  brought  up  by 
certiorari f  that  the  granting  of  the  licence  was  not  a  judicial  act  capable  of 
revision  by  the  Court  on  certiorari.  Sembie  that  the  proper  mode  of  trying 
its  validity  was  to  treat  it  as  void. 

PASHLEYy  in  last  Easter  Term,  obtained  a  rule  calling  on  the 
collector  and.  supervisor  of  Excise  for  the  district  of  Manchester,  in 
the  county  of  Lancaster,  to  show  cause  why  a  licence,  (brought  up 
by  certiorari)  under  their  hands  and  seals,  authorizing  Thomas 
Hague  to  sell  beer  &c.  by  retail  as  specified  therein,  should  not  be 
quashed. 

From  the  affidavits  it  appeared  that  Hague,  on  3rd  July,  1851, 
became  the  resident  holder  and  occupier  of  a  house  in  the  township 
of  Salford,  which  is  within  the  Excise  district  of  Manchester.  The 
house  was  at  that  time  assessed  to  the  poor  rate  at  12Z.  IQs.  Hague, 
being  desirous  to  obtain  a  licence  to  sell  beer  by  retail,  applied 

(1)  41  R.  R.  422  (2  Ad.  &  El.  216).        Erie,  J.  were  at  the  Criminal  Court  of 

(2)  78  E.  E.  386  (13  Q.  B.  327).  Appeal. 

(3)  Lord    Campbell,     Ch.    J.,    and 
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Rbo.  to  the  overgeerB  of  Salford  in  order  that  the  house  might  be 
OvE^EKBs  re-asscBsed  ;  and  it  was  accordingly  assessed  at  16Z.  58.  The  town- 
op  SALFORD.  gjjjp  Qf  Salford  contains  more  than  10,000  inhabitants  (i).  In 
November,  1851,  Hague  paid  half  a  year's  poor  rate,  and  afterwards 
applied  to  the  overseers  for  a  certificate  of  his  being  the  resident 
holder  and  occupier,  and  of  the  annual  rent  at  which  the  house 
[  *688  ]  was  assessed  (2) ;  *and  produced  the  requisite  certificate  of  character 
signed  by  six  inhabitants  of  Salford  (3).  The  assistant  overseer 
subscribed  at  the  foot  of  this  document  his  own  certificate  as  to 
the  parties  signing,  and  also  signed  and  gave  to  Hague  a  certificate 
that  the  house  in  question  was  assessed  to  the  poor  rate  at  16/.  5s. ; 
but  the  overseers  refused  to  certify  that  Hague  was  the  resident 
holder  and  occupier,  or  to  give  their  reasons  for  refusing.  Hague 
addressed  a  memorial  to  the  Board  of  Inland  Revenue;  and  the 
Board,  after  inquiry,  being  satisfied  that  Hague  was  the  resident 
holder  and  occupier,  directed  their  officers  to  grant  him  a  licence. 
The  licence  was  in  the  form  given  in  the  schedule  to  stat.  4  &  5 
Will.  IV.  c.  85,  except  that  it  did  not  recite  that  a  certificate  of 
character  had  been  deposited. 

Sir  F.  Thesiger,  Attorney-General  (with  whom  were  SirFitsrofj 
Kelly,  Solicitor-General,  Watson  and  Welsby),  now  showed 
cause  : 

First,  the  sufficiency  of  the  licence  cannot  be  reviewed  upon 
certiorari.  The  functions  exercised  by  the  Board  of  Inland  Revenue 
in  granting  licences  are  ministerial,  not  judicial ;  and  the  character 
of  those  functions  is  not  altered,  in  the  present  case,  by  the 
Commissioners  having  previously  done  a  quasi  judicial  act  in 
dispensing  with  the  certificate  of  occupancy.  A  beer  licence 
cannot  be  quashed  upon  certiorari  any  more  than  a  game  certificate; 
the  proper  mode  of  questioning  the  sufficiency  of  either  wonld 
be  to  treat  it  at  once  as  void.  Next,  two  objections  are  taken  to 
the  licence  here  :  first,  that  it  does  not  follow  the  form  provided  by 
the  statute,  as  it  does  not  recite  that  the  person  to  whom  it  is 
[  *689  ]  granted  *has  deposited  a  certificate  of  character ;  secondly,  that  the 
Board  of  Inland  Revenue  has  no  power  to  grant  a  licence,  where 
the  overseers  refuse  to  give  the  party  applying  for  it  the  certificates 
required  by  the  statute.      As  to  the  first  objection,  stat.  4  &  0 

(1)  See  stat.  3  &  4  Vict.  c.  61,  8.  1.  (3)  See  stat.  4  &  5  Will.  IV.  c.  85, 

(2)  See  stat.  3  &  4  Vict  c.  61,  s.  2.      s.   2.     [Repealed    by  32  &   33  Vict 
[Repealed  by  32  &  33  Vict.  c.  27,  s.  21,      c.  27,  a  21,  Sch.] 

and  Sch. ;  see  ibid,  ss.  4 — 8. — A.  C] 
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Will.  IV.  c.  86,  s.  21,  provides  that  a  certificate  of  character  shall        Rkg 
not  be  required  as  to  any  house  within  any  town  corporate  of  which    oveb^s'ekhs 
the    population   exceeds  five   thousand;  and    it  appears    by  the  ^^  salpobd. 
aflBdavits  that  the  population  of  Salford  is  10,000.     The  licence, 
moreover,  is  good  upon  the  face  of  it,  and  is  therefore  not  open  to 
this  objection,  unless  it  shows  that  the  population  is  below  five 
thousand.    As  to  the  second  objection,  it  is  clear  that  the  Legislature 
meant  to  vest  the  controuling  power  with  respect  to  beer  licences  in 
the  Board  of  Inland  Revenue,  not  in  the  overseers.     (He  was  then 
stopped  by  the  Court.) 

Pashley  and  R.  Holly  contra : 

The  overseers  have  a  discretionary  power  as  to  granting  the 
requisite  certificates  for  a  licence  :  Reg.  v.  Kensington  (l) ;  and  the 
Board  of  Inland  Bevenue,  by  dispensing  with  the  certificate  of 
occupancy,  have,  in  fact,  reversed  the  decision  of  the  overseers,  and 
have  committed  an  excess  of  judicial  authority.  The  proper  mode, 
therefore,  of  reviewing  their  proceedings  is  to  bring  them  up  by 
certimaii, 

(Coleridge,  J. :  The  licence  is  granted  by  the  collector  and 
supervisor.     Their  functions  can  hardly  be  considered  as  judicial.) 

They  represent  the  Board  of  Inland  Revenue ;  and  what  is  done  by 
them  must  be  considered  as  the  act  of  the  Board.  In  Reg.  v.  Aberdare 
Canal  Company  (2)  it  was  held  that,  where  *  Commissioners,  [  **^90  ] 
appointed  by  statute,  had  a  discretionary  power  to  give  their  con- 
sent to  the  erection  of  bridges  over  a  canal  at  the  cost  of  the  land- 
owners, such  consent  was  a  judicial  act  which  could  be  reviewed 
upon  bringing  up  the  oflBcial  entry  of  it  by  certiorari.  In  Reg.  v. 
Arkw right  (3)  an  order  of  the  Church  Building  Commissioners  for 
stopping  a  path  through  a  churchyard  was  brought  up  on  certiorari, 
and  quashed  for  informality.  And  in  Reg.  v.  Coles  (4)  an  order  of 
Quarter  Sessions  with  respect  to  the  fees  of  the  clerk  of  the  peace 
was  held  to  be  a  judicial  proceeding,  removeable  by  certiorari.  The 
granting  of  this  licence  by  the  Board  of  Inland  Revenue  is  as  much 
a  judicial  act  as  the  acts  reviewed  upon  certioi-ari  in  these  cases,  or 
as  the  apportionment  of  a  county  rate,  which  is  capable  of  being 
reviewed  in  like  manner  (s). 

(1)  12  Q.  B.  654.  (5)  The  Court  having  decided  on 

(2)  14  Q.  B.  854.  the  preliminary  question,  the  points 

(3)  76  B.  B.  442  (12  Q.  B.  960).  arising  as  to  the  certificate  itself  were 

(4)  8  Q.  B.  7p,  oot  further  discussed, 
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Rbq.  GoLEBIDaE,  J. : 


V. 


OvKRSKKRB  This  lule  must  be  discharged.  We  are  not  called  upon  to  deter- 
mine  the  nature  of  the  power  vested  in  overseers  with  respect  to 
granting  the  certificates  requisite  for  a  licence.  They  may  have 
a  judicial  authority  which  is  incapable  of  being  controuled  or  con- 
tradicted by  the  Board  of  Inland  Revenue;  and  the  question 
whether  they  have  or  not  may  be  worthy  of  investigation.  But 
the  question  here  is,  whether  the  grant  of  the  licence  is,  in  itself, 
a  judicial  act  over  which  this  Court  can  exercise  a  controul.  It  ifi 
argued  that  the  licence  really  proceeds  from  the  Board  of  Inland 
Bevenue,  and  that  the  functions  of  the  Board  are  of  a  judicial 
I  •691  ]  character.  Now  it  *is  true  that  in  cases  of  difficulty  the  inferior 
officers  would  very  properly  act,  as  here,  upon  instructions  from 
the  Board ;  but  that  does  not  afifect  the  character  of  the  particular 
eu^t,  the  granting  of  the  licence,  which  is  all  that  we  can  look  at. 
I  do  not  think  that  act  is  a  judicial  one.  The  licence  itself  may  be 
void  for  not  complying  with  the  provisions  of  the  statutes  ;  and  the 
question  of  its  validity  may  be  raised  by  treating  it  as  void  :  but  to 
hold  that  the  act  of  the  officer  of  the  Board,  in  granting  the  licence, 
is  sufficiently  judicial  in  its  character  to  allow  of  its  being  brought 
here  by  certiorai'i  would  be  a  very  unreasonable  doctrine,  and  would 
lead  to  many  incongruities  and  inconveniences.  The  instances 
which  have  been  suggested  in  support  of  the  rule  are  all  instances 
in  which  a  judicial  authority  is  exercised.  Thus,  in  the  apportion- 
ment of  a  county  rate,  the  functionaries  by  whom  the  apportionment 
is  made  have  to  determine,  not  only  whether  the  particular  property 
is  liable  to  be  rated,  but  the  proportions  in  which  the  rate  must  be 
equally  distributed  through  the  parish ;  and,  in  the  case  of  an  order 
by  the  Church  Building  Commissioners  to  stop  up  paths  through  a 
church  yard,  the  proceeding  is  based  upon  a  decision,  which  is 
clearly  judicial  in  its  nature,  as  to  the  expediency  of  such  a  step.  I 
think  that  the  grant  of  a  licence  to  sell  beer  by  retail  is  not  judicial ; 
and  that  therefore  it  is  not  an  act  upon  the  validity  of  which  this 
Court  can  decide  upon  certiorari. 

Crompton,  J.  concurred  (l). 

Rule  discharged. 

(1)  Lord    Campbell,    Ch.    J.,    and  Erie,  J.  were  at  the  Criminal  Court  of 
Appeal. 
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REG.   V.   The  EAST    LONDON  WATERWOEKS  (1).  i852. 

(18  a  B.  705—717  ;  S.  C.  21  L.  J.  M.  C.  174 ;  16  Jur.  711.)  "^""^  ^' 

Paving  Commissioners,  appointed  under  a  local  Act,  11  Geo.  III.  c.  12,  F  ^^^  ] 
were  empowered,  by  sect.  36,  to  make  rates  upon  all  persons  who  '*  shall 
inhabit,  hold,  occupy,  possess  or  enjoy  any  land,  house,  shop,  warehouse, 
cellar,  vault  or  other  tenements  or  hereditaments  within  any  of  the  said 
streets,  squares  "  &c.  of  a  certain  district ;  such  rate  not  to  exceed  Xs,  2d, 
in  the  pound  of  the  yearly  rents  or  value  of  such  of  the  said  lands,  houses 
&c.,  situate  in  any  of  the  said  streets,  squares  &c.,  the  greater  part  of  which 
should  be  paved  in  a  certain  manner,  and  not  to  exceed  M.  or  6d.  in  the 
pound,  respectively,  for  such  of  the  said  lands,  houses  &o.,  situate  &c.,  the 
greater  part  of  which  should  be  paved  in  a  certain  other  manner,  or  only 
repaired  under  the  Act.  Different  assessments  were  provided  for  public 
buildings,  dead  waUs,  and  vacant  ground  adjoining  the  said  streets,  squares 
&c.,  and  for  unoccupied  houses.  No  specific  assessment  was  provided  for 
water  pipes  laid  down  in  the  distiict.  The  Commissioners,  in  whom  the 
paving  materials  of  the  said  streets,  squares  &c.  were  expressly  vested  by 
the  Act,  were  empowered  to  alter  the  position  of  the  pipes  belonging  to  any 
Water  or  Gras  Company,  underneath  such  streets,  squares  &c  : 

Held,  that  an  incorporated  Water  Company,  whose  mains,  pipes  and  other 
apparatus  were  laid  down  within  the  district,  were  liable,  under  sect.  ;i6,  to 
be  rated  as  occupiers  of  laud. 

Notice  of  appeal  was  given  by  the  East  London  Waterworks 
Company  against  a  rate  made  upon  them,  on  27th  December,  1850, 
by  the  Paving  Commissioners  under  stats.  11  Geo.  III.  c.  12  (2),  and 
57  Geo.  III.  c.  xxix.  (s),  in  respect  of  land,  within  the  streets  of  the 
paving  district,  in  the  possession  of  the  Company  and  occupied  by 
their  mains,  pipes,  and  other  apparatus  ;  and  for  the  enjoyment  of 
such  land  and  of  the  right  of  laying  their  mains  and  pipes  therein. 
A  case  was,  by  *consent,  and  by  order  of  Crompton,  J.,  stated  for  [  ♦706  j 
the  opinion  of  this  Court,  and  was  substantially  as  follows. 

The  appellants  are  an  incorporated  Company,  established,  by  Act 
of  Parliament,  for  the  purpose  of  supplying  parts  of  the  eastern  parts 
of  the  metropolis  with  water.  Under  their  Act  of  incorporation, 
47  Geo.  in.  c.  Ixxii.  (4),  the  Company  are,  by  sect.  82,  empowered  to 

(1)  Comm.  Metropolitan  Ry.  Co.  y.  annoyances,  and  obstructions  therein." 
Fowler  [1893]  A.  C.  416,  422,  62  L.  J.  (3)  Local  and  personal,  public. 
Q.  B.  553. — A.  C.  **For  better  paving,  improving  and 

(2)  **  For  better  paving  the  streets,  regulating  the  streets  of  the  metro- 
squares,  lanes,  courts,  alleys,  ways,  polis,  and  removing  and  preventing 
and  other  public  passages,  in  that  part  nuisances  and  obstructions  therein." 
of  Goodman's  Fields,  which  lies  in  the  (4)  Local  and  personal,  public, 
parish  of  Saint  Mary  Matfellon,  other-  '*  For  better  supplying  with  water  the 
wise  Whitechapel  in  the  county  of  inhabitants  of  the  parishes  of  Strat- 
Middlesex,  and  also  Red  Lion  Street  ford  Bow,  otherwise  Stratford-le-Bow, 
and  White  Lion  Street,  lying  con-  St.  John  Hackney,  St.  Mary  Isling- 
tiguouB  to  the  said  Fields,  and  for  ton,  St  Matthew  Bethnell  Green, 
removing  and  preventing  nuisances,  and  several  other  parishes,  hamlets, 
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dig  and  break  up  the  soil  and  pavement  of  any  of  the  rosids,  highways, 
footways,  streets  and  public  places  of  certain  parishes  and  places 
therein  mentioned,  including  the  said  parish  of  St.  Mary,  White- 
chapel  ;  and  to  sink  and  lay  pipes,  trunks  and  other  conveniences,  and 
to  put  stop  cocks,  or  plugs  or  branches  from  such  pipes,  and  other 
conveniences,  in  such  places  and  in  manner  as  shall  be  necessary 
for  the  purposes  of  the  Act,  and  to  do  all  such  acts  as  the  Company 
shall  from  time  to  time  think  necessary  and  convenient  for  com- 
pleting, amending,  repairing,  improving  and  using  the  works 
authorized  by  the  Act.  The  respondents  are  the  Commissioners 
acting  under  and  in  pursuance  of  the  said  Acts,  11  Geo.  III.  c.  12, 
and  57  Geo.  III.  c.  xxix.,  above  mentioned. 

By  stat.  11  Geo.  III.  c.  12  (i),  the  Commissioners  are  empowered 
to  pave  the  streets  and  ways  of  the  district,  and,  in  certain  cases, 
to  make,  alter  and  remove  sewers,  drains  and  grates,  and  to  cause 
the  streets  and  ways  to  be  watered  ;  and  to  perform  certain  other 
matters  in  the  said  Act  specified.     Sect.  86  is  as  follows. 

**  And  for  defraying  the  charges  and  expenses  attending  the 
execution  of  the  several  powers  by  this  Act  granted,  be  it  further 
enacted  that,  from  and  after  the  passing  of  this  Act,  a  rate  or 
assessment,  (over  and  above  all  rates  and  assessments  now  payable), 
shall,  once  in  every  year,  or  oftener  if  it  shall  be  thought  needful 
by  the  said  Commissioners  or  any  seven  or  more  of  them,  be 
made,  laid  and  assessed  by  the  said  Commissioners  or  any  seven  or 
more  of  them,  upon  all  and  every  person  or  persons  who  do  or  shall 
inhabit,  hold,  occupy,  possess  or  enjoy  any  land,  house,  shop, 
warehouse,  cellar,  vault  or  other  tenements  or  hereditaments 
within  any  of  the  said  streets,  squares,  lanes,  courts,  alleys,  ways 
or  other  public  passages,  for  raising  such  competent  sum  or  sums 
of  money  as  the  said  Commissioners  or  any  seven  or  more  of  them 
shall  from  time  to  time  think  needful  and  direct,  so  as  such  rate  or 
assessment,  rates  or  assessments,  do  not  in  any  one  year  exceed  in 
the  whole  the  sum  of  1«.  2d.  in  the  pound  of  the  yearly  rents  or 
yearly  value  of  such  of  the  said  lands,  houses,  shops,  warehouses, 
cellars,  vaults  or  other  tenements  or  hereditaments  respectively  as 
shall  be  situate  in  any  of  the  said  streets,  squares,  lanes,  courts, 
alleys,  ways  and  other  public  passages,  the  greater  part  or  parts  of 
which  said  streets,"  &c.  ''  respectively  shall  be  actually  begun  to  be 


townshipei,  and  places  adjacent  or  near         (1)  As  to  the  preamble,  see  p.  uh 
thereunto,  in  the  counties  of  Middlesex     post 
and  Essex." 
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paved  with  new  or  other  stones  of  a  flat  surface  by  virtue  or  in 
pursuance  of  this  Act,  and  not  exceeding  9d.  in  the  pound  of  the 
yearly  rents  or  yearly  value  of  such  of  the  said  lands,  houses,"  &c. 
''or  other  tenements  or  hereditaments  respectively  as  shall  be 
situate  in  any  of  the  said  streets,  squares,"  &c.  "  which  shall  be 
actually  begun  to  be  new  paved,  the  footways  whereof  shall  be 
constructed  with  new  or  flat  stones,  and  the  carriage  ways  thereof 
with  the  old  stones  which  shall  be  taken  up  in  tlie  same  or  any 
other  of  the  said  streets,  squares,"  &c.  *'  by  virtue  or  in  pursuance 
of  this  Act,  and  not  exceeding  6d.  in  the  pound  of  the  yearly  rents 
or  yearly  value  of  such  of  the  said  lands,  houses,"  &c.  **  or  other 
tenements  or  hereditaments  respectively  as  shall  be  situate  in  any 
of  the  said  streets,  squares,"  &c.  ''  which  shall  only  be  repaired  by 
virtue  or  in  pursuance  of  the  Act."  (Other  clauses  were  referred 
to  in  arguing  the  case,  but  need  not  be  set  forth  here.  See 
pp.  771,  772  post.) 

By  sect.  24  of  stat.  57  Geo.  III.  c.  xxix.,  it  is  enacted  : 
''  That  it  may  be  lawful  to  and  for  the  persons  who,  under  any 
local  Act  or  Acts  of  Parliament  for  any  parochial  or  other  district 
within  the  jurisdiction  of  this  Act,  are  empowered  to  make  rates 
and  assessments  for  the  expenses  of  paving  or  keeping  in  repair 
the  pavements  of  any  streets  or  public  places  within  such  parochial 
or  other  districts,  either  separately  or  jointly  with  other  purposes, 
from  time  to  time  and  at  all  times  after  the  passing  of  this  Act,  for 
and  notwithstanding  any  provisions  or  restrictions,  matters  or 
things  in  such  local  Act  or  Acts  of  Parliament  contained,  to  *make 
and  sign  all  and  every  or  any  such  rates  or  assessments  as  shall  be 
from  time  to  time  necessary  or  expedient  for  paving  or  repairing 
the  pavements  of  the  streets  and  public  places  within  such  parochial 
or  other  district,  pursuant  to  the  direction  of  the  local  Act  or  Acts 
of  Parliament  for  such  parochial  or  other  district,  or  of  this  Act ; 
and  for  the  payment  of  all  debts  or  charges  heretofore  incurred 
or  hereafter  to  be  incurred  in  and  about  the  execution  of  such  local 
Act  or  Acts  of  Parliament  and  of  this  Act,  or  either  of  them,  as  to 
the  paving  and  repairing  the  pavements  of  and  in  such  parochial 
or  other  district ;  and  for  the  payment  of  any  interest  or  annuities 
charged  or  chargeable  on  the  paving  rates  of  the  said  parochial  or 
other  district,  or  for  the  payment  of  any  principal  moneys  which 
may  be  due  in  respect  thereof,  either  separately  or  jointly  for  other 
purposes,  as  to  such  persons  shall  seem  reasonable  and  proper,  not 
exceeding  in  amount  in  any  one  year  double  the  sum  or  sums  in 
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the  pound  limited  and  fixed  in  the  local  Act  or  Acts  of  Parliament 
for  such  parochial  or  other  district  as  the  rate  or  rates  in  the 
pound  which  may  be  made  for  and  towards  the  charges  of  paving 
and  repairing  the  pavements  therein  and  either  separately  or 
jointly  with  any  other  objects  or  purposes  "  (with  an  exception,  as 
to  amount,  not  material  here) ;  "  and  that  such  rates  or  assess- 
ments may  be  either  substituted  for  the  rates  or  assessments 
directed  by  such  local  Act  or  Acts  of  Parliament  to  be  made  for  or 
in  respect  of  the  paving  and  keeping  in  repair  the  pavements  of 
such  parochial  or  other  district,  either  separately  or  exclusively  or 
jointly  with  any  other  objects  or  purposes,  or  may  be  additional 
thereto,  as  the  persons  making  the  said  rates  or  assessments  from 
time  to  time  at  the  making  thereof  may  determine  and  direct ;  and 
that  such  rat.es  and  assessments,  and  also  all  rates  or  assessments 
made  and  signed  from  and  after  the  passing  of  this  Act,  for  and  in 
respect  of  or  towards  the  paving  or  repairing  the  pavements  of  the 
streets  or  public  places  in  any  parochial  or  other  district,  and 
either  separately  or  jointly  with  or  towards  any  other  objects  or 
purposes,  by  virtue  of  any  local  Act  or  Acts  of  Parliament,  or  by 
virtue  of  this  Act,  shall  be  laid  upon  all  and  every  person  or  persons 
who  do  and  shall  inhabit,  hold,  occupy,  be  in  possession  of  or  enjoy, 
any  messuages,  tenements,  lands,  grounds,  coachhouses,  stables, 
cellars,  vaults,  houses,  shops,  warehouses  or  other  buildings  or 
hereditaments,  situate  or  being  within  any  of  the  streets  or  places 
within  the  said  parochial  or  other  district,  and  shall  be  just  and 
equal  pound  rates,  and  shall  be  laid  according  to  the  annual  rents 
or  value  of  such  messuages,  tenements,  lands,"  &o.  "  warehouses 
or  other  buildings  and  hereditaments  respectively ;  and  also  that 
all  rates  or  assessments  hereafter  made  by  virtue  of  this  Act  shall 
be  made  and  signed  and  allowed  and  published  by  the  same  persons 
and  in  the  same  manner  as  hath  been  directed  by  the  local  Act  or 
Acts  of  Parliament  relating  to  each  particular  parochial  or  other 
district,  as  to  the  rates  *or  assessments  for  such  parochial  or 
other  district  for  and  towards  the  expenses  of  paving  and  repair- 
ing the  pavements  therein,  and  either  separately  or  jointly  with 
any  other  objects  and  purposes  by  such  local  Act  or  Acts  of 
Parliament." 

The  respondents  have  paved  and  repaired  the  streets,  ways  and 
public  places  in  the  said  district,  and  otherwise  acted  in  execution 
of  the  several  powers  by  the  said  Act  of  11  Geo.  III.  c.  12, 
granted. 
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The  district  of  the  said  Commissioners  is  within  the  jurisdiction 
of  the  said  Act  of  57  Geo.  III.  c.  xxix. 

The  appellants  are  the  owners  and  possessed  of  certain  main 
and  branch  pipes,  with  the  cocks  and  plags  belonging  thereto, 
ranning  under  ground  through  the  streets,  squares,  lanes,  courts, 
alleys  and  other  public  passages  in  various  parts  of  the  district 
embraced  by  stat.  11  Geo.  III.  c.  12,  and  within  the  limits  of  the 
jurisdiction  of  the  respondents  as  such  Commissioners  (and  which 
parts  of  the  said  district  have  been  paved  and  repaired,  and  over 
which  the  said  Commissioners  have  otherwise  exercised  the  powers 
ol  the  last  mentioned  Act),  for  the  purpose  of  conveying  water ; 
and  through  which  main  and  branch  pipes  water  is  conveyed  by 
the  appellants  to  the  inhabitants  of  such  district  and  others. 

The  plugs  and  stop  cocks  inserted  in  various  parts  of  the  said 
pipes  are  enclosed  in  smaller  pipes,  the  extremities  of  which  last 
mentioned  pipes  terminate  in  iron  boxes,  which  rise  to,  and  form 
part  of,  the  surface  of  the  said  streets  and  ways  and  public  places 
within  which  the  same  respectively  lie,  and  are  stamped  with  the 
letters  E.  L.  W.  W.,  being  the  initial  letters  of  the  words  East 
London  Waterworks. 

Copies  of  the  said  Acts  of  Parliament  and  of  stat.  46  *Geo.  III. 
c.  Ixxxix.  (1),  and  of  the  Acts  amending  the  said  Act  of  incorporation 
of  the  said  Company,  were  to  form  part  of  the  case. 

The  appellants  have  been  possessed  of  their  mains  and  pipes, 
with  the  plugs  and  cocks  belonging  thereto,  within  the  district,  for 
upwards  of  thirty  years,  and,  until  1851,  were  never  assessed  to  a 
paving  rate  or  any  rate  whatever  for  the  said  district  under  the 
said  Acts  of  11  Geo.  III.  c.  12,  and  57  Geo.  III.  c.  xxix.,  or  either 
of  them ;  but  they  have  from  time  to  time  been  assessed  to  and 
paid  the  rates  for  the  relief  of  the  poor  and  for  the  maintenance  of 
the  police,  and  the  rates  for  lighting  and  cleansing  the  streets  and 
other  public  places  in  the  parish  of  St.  Mary,  Whitechapel,  and 
the  rate  for  repairing  the  church  of  the  said  parish,  under  stat. 
46  Geo.  III.  c.  Ixxxix. ;  by  which  Act,  sect.  53,  it  is  enacted  that  the 
rector,  churchwardens,  overseers  of  the  poor  and  vestrymen,  or  any 
nine  or  more  of  them,  shall  make  and*  sign  three  distinct  rates  or 
assessments,  not  exceeding  the  amount  of  the  respective  sums 

and    places,    and  keeping  a  nightly 


(1)  Local  and  personal,  public. 
"For  the  better  relief"  &c.  "of  the 
poor  within  the  parish  of  St.  Mary, 
Whitechapel ; "  '*  for  cleansing  and 
lighting  the  squares  and  other  passages 
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watch,  for  raising  money  for  repairing 
the  highways  in  certain  parts  of  the 
said  parish ;  and  for  raising  money  to 
repair  the  church  of  the  said  parish/' 
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thereinbefore  directed  to  be  settled  and  ascertained,  "  upon  all  and 
every  the  person  and  persons  who  do  and  shall  inhabit^  hold,  occupy, 
possess  or  enjoy  any  land,  house,  shop,  warehouse  or  other 
building,  tenement  or  hereditament ; "  that  is  to  say,  one  rate  for 
the  relief  of  the  poor,  one  other  rate  for  the  repair  of  the  church, 
and  one  other  rate  for  cleansing  the  streets  and  regulating  a  nightly 
watch  in  certain  parts  of  the  said  parish. 

For  the  purposes  of  the  case  the  form  and  amount  of  the  rate 
or  of  the  assessments  on  the  Company,  if  the  Company  should  be 
rateable,  were  not  in  dispute. 

If  the  Court  should  be  of  opinion  that  the  appellants  were  liable 
to  be  rated  in  respect  of  the  said  mains,  pipes,  plogs,  cocks  and 
apparatus  on  the  pipes  thereof,  or  in  respect  of  any  of  them,  or  of 
the  lands,  ground  or  space  which  they  or  any  of  them  occupy,  the 
said  rate  was  to  be  confirmed ;  if  the  Court  should  be  of  a  contrary 
opinion,  the  rate  was  to  be  quashed,  or  amended  by  striking  out  the 
assessment  on  the  appellants. 

Pashlepf  for  the  respondents : 

The  words  "hold,  occupy,  possess  or  enjoy  any  land,"  in  sect.  36 
of  Stat.  11  Geo.  III.  c.  12,  were  intended  to  include  such  a  holding, 
occupation,  possession  and  enjoyment  as  that  exercised  by  the  Com- 
pany in  respect  of  their  pipes  and  apparatus.  In  Rex  v.  The 
Corporation  of  Bath  (1)  it  was  held  that  a  corporation  owning  reser- 
voirs and  pipes  for  water  laid  down  in  certain  parishes  were  rate- 
able, under  stat.  48  Eliz.  c.  2,  s.  1,  as  occupiers  of  land  in  those 
parishes.  Rex  v.  Rochdale  Waterworks  Company  {2)  and  Rex  v. 
Brighton  Oas  Light  Company  (3)  are  to  the  same  effect.  It  would 
not  be  necessary,  in  order  to  make  the  Company  rateable  within 
stat.  48  Eliz.  c.  2,  that  the  principal  machinery  of  the  waterworks 
should  be  within  the  district :  Rex  v.  Foleshill  (4).  And  here  the 
words  "hold,  occupy,  possess  or  enjoy"  are  much  wider  than  the 
words  "  occupier  of  lands  "  in  stat.  48  Eliz.  c.  2.  The  Company 
would,  moreover,  be  liable,  under  stat.  11  Geo.  III.  c.  12,  s.  86,  as 
occupiers  of  ***  hereditaments,"  according  to  Rex  v.  The  Trustees 
for  paving  Shrewsbury  (6).  East  London  Waterworks  Company  v. 
Trustees  for  Mile  End  Old  Tovm  (6)  may  be  cited  as  a  decision  to 
the  contrary ;  but  there,  as  in  Rex  v.  The  Manchester  and  SaJford 


(1)  13  B.  B.  333  (14  East,  609). 

(2)  1  M.  &  S.  634. 

(3)  29  B.  B.  290  (6  B.  &  C.  466). 


(4)  41  B.  B.  484  (2  Ad.  &  El.  593). 

(5)  37  R  R  409  (3  B.  &  Ad.  216> 

(6)  85  B.  B.  652  (17  a  B.  b\I)> 
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Waterworks  Company  (i),  which  will  probably  be  relied  on,  the  ^ord 
"  land  "  was  not  introduced  into  the  clause  imposing  the  rate. 

(Lord  Campbell,  Ch.  J.:  In  Chelsea  Watencorks  Company  v. 
Bowley  (2)  the  Company  were  held  not  liable  to  the  land  tax, 
although  the  Act  (8)  imposes  the  tax  upon  all  bodies  corporate 
**  having  or  holding  "  '^  any  lands,  tenements  or  hereditaments.") 

The  judgment  in  that  case  proceeded  upon  the  ground  that,  looking 
at  the  particular  object  of  tha  Act  in  question,  the  words  '*  having 
or  holding  "  "  any  lands  "  &c.  meant,  having  a  legal  interest  in  any 
lands  &c. :  the  meaning  of  the  words  **  occupier  of  lands  "  in  stat. 
48  Eliz.  c.  2,  was  not  so  restricted. 

(Erle,  J. :  In  the  latter  statute  the  occupiers  of  land  are  to  be 
taxed  only  according  to  their  ability;  there  does  not  seem  €0  be 
any  such  limit  fixed  by  these  local  Acts.) 

The  Company  have  always  paid  the  rate  under  stat.  46  Geo.  III. 
c.  Ixxxix.  s.  58,  which  imposes  it  upon  all  who  shall  ''  hold,  occupy, 
possess  or  enjoy  any  land  **  &c. ;  using  the  same  form  of  words  as 
that  in  stat.  11  Geo.  III.  c.  12,  s.  86. 

Bovilly  contrd : 

The  preamble  of  stat.  11  Geo.  III.  c.  12,  recites  that  "  it  would 
be  of  great  benefit  and  advantage  to  the  inhabitants  of  the  said 
streets,  squares  "  &c.  if  the  said  streets,  squares  &c.  were  properly 
paved;  that  ''the  ^inhabitants  of  the  said  streets,  squares"  &c. 
"  are  willing  to  pave  the  same  at  their  own  expense ; "  and  that 
this  cannot  be  effected  without  the  aid  of  Parliament.  That  shows 
that  the  intention  of  the  Act  was  to  impose  a  rate  only  on  the  actual 
inhabitants,  who  would  be  benefited  by  the  improvements.  The 
Company  are  not  within  this  class.  Sects.  42,  44,  which  provide 
for  a  smaller  proportionate  assessment  upon  public  buildings,  dead 
walls  and  void  spaces  of  ground  within  or  adjoining  the  said 
streets,  squares  &c.,  and  upon  houses  which  have  been  unoccupied 
during  a  part  of  the  time  elapsed  since  the  last  rate,  show  that  it 
was  intended  that  the  assessment  should  be  distributed  according 
to  the  amount  of  benefit  arising  from  the  paving  to  the  parties 
assessed.    The  Company  derive  no  benefit.    If  it  had  been  intended 
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to  rate  them  in  respect  of  their  pipes,  these  woold  have  been 
expressly  mentioned  in  the  rating  clause.  They  are  so  mentioned 
in  sects.  14 — 19,  where  provision  is  made  for  taking  up  pavements 
to  repair  them.  Under  sect.  19  the  Commissioners  have  power  to 
alter  the  position  of  the  Company's  pipes.  The  Company,  there- 
fore, have  no  interest  in  the  land  beyond  a  mere  easement. 

(LoBD  Campbell,  Ch.  J. :  They  may  have  a  moveable  freehold.) 

The  sewers  would  be  rateable,  if  the  pipes  were  rateable.  The 
nature  of  the  Company's  interest  is  still  further  explained  by  the 
provisions  of  stat.  57  Geo.  III.  c.  xxix.  By  sect.  11  no  Water  Company 
can  take  up  the  pavement  for  the  purpose  of  laying  down  pipes 
without  notice  to  the  Commissioners.  By  sects.  12 — 15  materials, 
arrangement  and  repairs  of  all  water  pipes  underneath  the  soil  are 
subject  to  the  supervision  and  controul  of  the  Commissioners. 

(LoBD  Campbell,  Ch.  J.:  *I  do  not  see  how  this  affects  the 
question  at  issue.  That  depends  simply  upon  the  construction  of 
the  rating  clause,  stat.  11  Geo.  III.  c.  12,  s.  86.) 

Several  provisions  of  the  local  and  general  Acts  are  important  as 
showing  that  the  Company  cannot  be  said  to  occupy,  possess  or 
enjoy  land,  within  the  meaning  of  the  rating  clause.  By  sect.  52 
of  stat.  57  Geo.  III.  c.  xxix.,  the  pavements  and  other  materials  of 
the  streets  are  vested  in  the  Commissioners. 

(Eble,  J. :  But  the  land  beneath  the  pavement  is  occupied  by 
the  Company.  It  may,  however,  be  a  question  whether  by  "  land/* 
in  the  rating  clause,  is  meant  other  than  surface  land.  It  has  been 
held  that  mines  are  exempt  from  taxation  under  stat.  43  Eliz.  c  2, 
except  coal  mines,  which  are  expressly  mentioned.  Here  the  rating 
clause  provides  that  the  parties  liable  are  to  be  assessed  at  different 
rates  according  to  the  nature  Of  the  pavement.  It  would  therefore 
be  necessary,  if  the  pipes  are  rateable,  to  calculate  what  portion  of 
them  lay  under  each  description  of  pavement.) 

That  would  be  almost  impossible ;  and  therefore  it  is  clear  that  by 
*^  land  "  was  meant  only  the  surface, 

Pasfdey,  in  reply : 
The  difficulty  suggested  as  to  making  different  assessments  on 
different  portions  of  the  pipes  exists,  in  some  degree,  with  respect 
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to  houses,  which  are  clearly  rateable.  The  Company  derive  a 
profit  from  the  use  of  the  land,  and  "enjoy"  it  within  the  meaning 
of  the  rating  clause.  Indeed  they  could  bring  an  action  of  trespass 
qitare  clausum  fregit  for  an  interference  with  their  pipes  by  any  one 
not  authorized  under  the  Acts.  In  Crease  v.  Sawle  (l)  the  Court 
intimated  that,  in  stat.  48  Eliz.  c.  2,  it  was  ^intended,  by  the  words 
"  every  occupier  of  lands,"  to  include  all  occupiers  of  any  descrip- 
tion of  real  estate.  As  to  the  pipes  not  being  expressly  mentioned 
in  the  rating  clause,  that  is  because  the  word  "  land  "  would  include 
the  pipes  laid  down  in  it. 

(Eblb,  J. :  Would  the  Commissioners  of  Sewers  be  rateable  in 
respect  of  their  drains  ?) 

They  would  not,  because  they  derive  no  profit  from  their  occupation. 

(Lord  Campbell,  Ch.  J. :  They  are  in  much  the  same  position  as 
the  surveyors  of  highways.) 

Here  the  Company  have  a  direct  interest.  (He  was  then  stopped 
by  the  Court.) 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  the  Company  are  rateable.  By  sect.  86  of 
stat.  11  Geo.  III.  c.  12,  the  rate  is  to  be  laid  on  all  persons  who 
*'  shall  inhabit,  hold,  occupy,  possess  or  enjoy  any  land,  house," 
&c.,  "  tenements  or  hereditaments  within  any  of  the  said  streets, 
squares,"  &c.  Now,  by  stat.  48  Eliz.  c.  2,  by  which  real  property 
is  made  rateable  to  the  poor,  the  rate  is  to  be  laid  on  ''every 
occupier  of  lands,"  among  others ;  and  we  are  entitled  to  give  the 
same  definition  of  occupation  of  land,  in  stat.  11  Geo.  III.  c.  12,  as 
has  been  given  to  it  in  stat.  48  Eliz.  c.  2.  By  a  long  series  of 
cases  it  has  been  decided  that  Water  Companies  or  Gas  Companies 
are,  under  the  latter  statute,  rateable,  as  occupiers  of  land,  in 
respect  of  their  pipes  which  are  laid  beneath  the  soil ;  and  we  are 
therefore  justified  in  holding  that  the  Company  here  are  also  rate- 
able, in  the  same  character,  under  stat.  11  Geo.  III.  c.  12.  In  Rex 
V.  Manchester  and  Salford  Wateitoorks  Company  (2)  a  Water 
Company  was  held  not  to  be  rateable  under  a  local  Act,  because 
the  *word  ''  land  "  was  not  in  the  rating  clause,  and  because  the 
words  ''other  tenements"  were  held  to  refer  only  to  matters 
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ejusdem  generis  with  those  before  enamerated.  The  decision  in 
East  London  Waterworks  Compaiiy  v.  Trustees  for  Mile  End  Old 
Town  (i)  proceeded  upon  the  same  grounds.  We  may  reasonably 
infer  that,  if  the  word  **  land  "  had  been  introduced  into  the  local 
Acts  under  which  the  rate  in  these  cases  was  imposed,  the 
Company  would  have  been  liable  to  be  rated.  In  Chelsea  Water- 
works Company  v.  Bowley  (2)  we  were  careful  to  state  that  we  did 
not  intend  to  interfere  with  the  decisions  under  stat.  43  Eliz.  c.  2. 
We  held  that  the  Company  in  that  ca3e  were  not  liable  to  be  rated 
to  the  land  tax,  because  they  had  no  interest  in  the  land.  Here 
the  Company  have  a  direct  interest  in  the  land,  and  derive 
advantage  from  the  works  under  the  Act.  The  situation  of  their 
pipes  may  be  altered  by  the  Commissioners;  but  they  are  the 
occupiers  of  the  land  in  which  the  pipes  are  laid.  I  think,  there- 
fore, that  this  rate  was  properly  made. 

CoLBRiDas,  J. : 

I  am  of  the  same  opinion.  I  do  not  rely  upon  any  supposed 
occupation  of  the  surface  by  the  Company  (indeed  the  surface  is 
more  in  the  occupation  of  the  Commissioners),  but  upon  the 
undoubted  occupation  of  the  subsoil  by  the  Company,  by  means  of 
their  pipes  which  are  laid  down  there.  Where  the  same  words 
occur  in  dififerent  Acts  having  a  similar  object,  we  should  endeavour 
to  adopt  the  same  construction  in  each  case.  The  words  in  the 
local  Act  here  are  even  more  extensive  than  those  in  stat.  43  Eliz. 
c.  2 ;  and  therefore  there  is  no  reason  for  giving  a  less  extensive 
construction  *to  the  former  than  to  the  latter,  as  we  did  in  Rex  v. 
Manchester  and  Salford  Waterworks  Company  (3)  and  Ea^t  London 
Waterworks  Company  v.  Tntstees  for  Mile  End  Old  Town  (i). 
Judgment  must  therefore  be  for  the  respondents. 

Erlb,  J. : 

The  Company  are  clearly  rateable  as  occupiers  of  land.  I  have 
looked  carefully  through  the  local  Act,  and  cannot  find  anything 
which  restricts  the  nature  of  the  occupation. 


Crompton,  J. : 

The  only  cases  cited,  where  a  Company  has  been  held  not  rate- 
able under  these  circumstances,  are  where  the  word  "  land  "  was 


(1)  85  R.  R.  662  (17  Q.  B.  512). 

(2)  86  E.  E.  484  (17  Q.  B.  361). 


(3)  1  B.  &  0.  630. 
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not  in  the  rating  clause.    Here  all  occupiers  of  land  are  expressly 

made  rateable.    I  was  at  first  rather  struck  with  my  brother  Eble's 

suggestion  of  the  difficulty  which  would  arise  in  apportioning  the 

assessments  upon  different  portions  of  the  pipes ;  but  I  do  not  think 

that  difficulty  sufficient  to  rebut  the  clear  inference  to  be  drawn 

from  the  language  of  sect.  86. 

Judgment  Jot  the  respondents. 


Rbo. 

V, 

East 
London 
Watbh- 

WORKS 
COMPAKT. 


KEG.  V.  The  VICAE  of  HILLINGDON  (1). 

(18  a  B.  718—721.) 

At  a  vestry,  held  tinder  the  Vestries  Act,  1818  (58  Geo.  III.  c.  69),  for  the 
purpose  of  electisg  surveyors  of  highways,  of  which  public  notice  had  been 
given,  it  was  agreed  that  the  vote  should  be  taken  by  a  show  of  hands,  leaving 
it  open  to  any  one  to  propose  that  the  votes  should  be  taken  according  to  the 
statute.  A.  and  B.  were  respectively  proposed  and  seconded  for  the  office  of 
surveyor ;  and,  on  a  show  of  hands,  A.  had  a  majority.  It  was  then  proposed 
and  seconded,  on  behalf  of  B.,  that  the  votes  should  be  taken  according  to 
the  statute.  No  objection  was  made ;  and,  on  the  votes  being  so  taken,  B. 
had  a  majority,  and  was  declared  duly  elected.  A.  then  demanded  a  poll  of 
the  whole  parish : 

Held  that,  the  meeting  having  agreed  to  a  poll  being  taken  according  to 
the  statute,  no  one  was  entitled  afterwards  to  demand  a  poll  of  the  whole 
parish ;  that  the  election  of  B.  was  valid ;  and  that  a  Tnandamua  for  another 
meeting  to  elect  would  not  lie. 

Pashley,  in  last  Easter  Term,  obtained  a  rule  calling  on  the 
vicar,  churchwardens  and  inhabitants  of  the  parish  of  Hillingdon, 
in  the  county  of  Middlesex,  to  show  cause  why  a  mandamus  should 
not  issue  commanding  them  to  assemble  themselves  in  vestry  for 
the  purpose  of  electing  a  surveyor  of  the  highways  for  the  said 
parish. 

From  the  affidavits  it  appeared  that  the  parish  of  Hillingdon  is 
divided  into  four  districts,  and  that  it  has  been  usual  to  elect  one 
ratepayer  residing  in  each  to  be  the  surveyor  of  the  highways  in 
that  district. 

On  27th  March,  1852,  public  notice  was  given  that  a  vestry 

would  be  held  on  the  2nd  April  following,  "  to  elect  surveyors  of 

the  highways  for  the  year  ensuing  "  and  for  other  purposes.    The 

vestry  was  held  on  the  day  appointed.    At  the  commencement  of 

the  proceedings  it  was  proposed  and  seconded  that  the  votes  of  the 

vestry  should  be  taken  according  to  stat.  58  Geo.  III.  c.  69  (Sturges 

Bourne's  Act),  s.  3  (2) ;    but  the  motion  was  withdrawn  upon  a 

(1)  DisL  Reg.  v.  Cooper  (1870)  L.  R.  (2)  See  Local  Government  Act,  1894 

5  Q.  B.  457,  459,  39  L.  J.  Q.  B.  273.—      (56  &  57  Vict.  c.  73),  b.  89,  and  Sch.  II. 
A.  0.  —A.  0. 


1852. 
June3» 

[718] 
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Beg.        proposal,  by  the  vestry  clerk,  that  the  votes  should  be  taken  b;  a 

VioAB  OF     show  of  hands  in  the  first  instance,  leaving  it  open  to  any  inhabitant 

HiLLiNGDON.  ^Q  propose  that  the  votes  should  be  taken  according  to  the  statute. 

[  '119  ]       *Certain  proceedings  having  then  been  carried  by  a  show  of  hands, 

without  dissent,   two  ratepayers,  Haynes    and  Boadnight,  were 

respectively  proposed  and  seconded  for  the  office  of  surveyor  of 

highways  for  a  particular  district.    A  show  of  hands  was  taken, 

upon  which  Haynes  had  a  majority.     It  was  then  proposed  and 

seconded,  on  behalf  of  Boadnight,  that  the  votes  should  be  taken 

according  to  Act  of  Parliament.     This  was  done ;  and  Boadnight 

had  a  majority.     Haynes  then  demanded  a  poll  of  the  whole 

parish  :  but  the  vicar,  as  chairman,  declined  to  grant  it,  the  vestrj 

clerk  having  stated  that  Haynes  ought  to  have  demanded  a  poll  at 

an  earlier  stage  of  the  proceedings,  and  that  the  reckoning  of  the 

votes  according  to  the  statute  completed  the  election. 

The  affidavits  also  stated  that  there  is  no  select  vestry  for  the 
parish ;  and  that  the  vestry  clerk  is  appointed  under  stat.  18  &  14 
Vict.  c.  57  (1). 

J.  Oray  now  showed  cause : 

The  application  for  a  poll  of  the  whole  parish  was  made  too  late. 
It  should  have  been  demanded  after  the  show  of  hands  :  Campbell  v. 
Maund  (is).  The  functions  of  the  vestry  were  discharged  as  soon  as 
the  votes  of  the  ratepayers  present  had  been  taken  according  to  the 
statute.  That  is,  in  effect,  a  polling  of  the  ratepayers  :  and,  if  the  rate- 
payers present  in  vestry  elect  to  have  recourse  to  that  form  of  poll,  a 
poll  of  the  whole  parish  cannot  be  afterwards  demanded  :  Campbell  v. 
Maund  (2).  It  was  decided,  in  Reg.  v.  The  Rector  of  Lambeth  (3),  that, 
although,  at  a  polling  in  vestry,  all  qualified  persons  are  entitled  to 
[  *720  ]  come  in  and  vote,  a  polling  of  only  the  ratepayers  present  *at  the 
vestry  is  valid,  unless  it  be  expressly  proved  that  some  ratepayers 
who  wished  to  vote  were  excluded.  It  will  be  contended  that  the 
meeting  should  have  been  adjourned.  But  the  power  of  adjourning 
the  vestry  is  in  the  vestry  itself :  Stoughton  v.  Reynolds  (4) ;  and 
the  vestry,  in  effect,  declined  to  adjourn,  by  proceeding  to  take  the 
votes  of  the  ratepayers  who  were  present.  In  Reg.  v.  The  Rector 
of  Lambeth  (3)  it  was  held  that  the  vestry  was  not  bound  to  adjourn, 

(1)  **  An  Act  to  prevent  the  holding  Vict.  c.  73),  s.  89,  and  Sch.  11.] 

of     vestry    or    other    meetings     in  (2)  44  B.  B.  619  (5  Ad.  &  £1.  865). 

churches,    and    for     regulating    the  (3)  47  H.  B.  613  (8  Ad.  &  El  356). 

appointment  of  vestry  clerks."     [See  (4)  2  Str.  1045. 
Local  Government  Act,  1894  (56  &  57 
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although  it  was  bound  to  admit  any  qualified  person  who  wished  to        Reg. 
come  in  and  vote.     Rex  v.  The  Archdeacon  of  Chester  (i)  also  shows      vicab  op 
the  rule  on  this  subject.     As  to  the  vicar,  he,  at  all  events,  had  no  Hiklingdon. 
power  to  grant  a  poll ;  the  power  is  in  the  vestry. 

Pashley,  contra  : 

The  ratepayers  are  not  precluded  from  demanding  a  poll  of  the 
whole  parish  by  having  at  first  agreed  that  the  votes  of  those  present 
should  be  taken  according  to  the  statute.  The  demand  of  a  poll 
amounts  to  an  abandonment  of  the  previous  proceedings  :  Anthony 
v.  Seger  (2).  In  Reg.  v.  The  Vestrymen,  dc,  of  St.  Pancras  (3)  Lord 
Denman,  in  giving  judgment,  says,  **  the  common  law  right"  "is 
generally  understood  to  be  that  any  voter,  however  satisfied  with 
the  correctness  of  the  declaration  on  the  show  of  hands,  yet  may 
appeal  from  it  to  the  whole  body  of  electors,  and  keep  a  poll  open 
till  all  have  had  the  opportunity  of  attending  to  record  their 
suffrages." 

Lord  Campbell,  Gh.  J. : 

I  am  of  opinion  that  the  ^election  was  valid,  and  that  a  mandamus  [  *72i  ] 
will  not  lie  for  another  meeting  to  elect.  There  is  no  doubt  that 
any  ratepayer  present  at  the  vestry  may  appeal  from  the  decision 
upon  a  show  of  hands  to  a  polling  of  the  ratepayers ;  but,  if  that 
polling  is,  with  the  consent  of  all  present,  confined  to  the  rate- 
payers assembled  at  the  vestry,  any  subsequent  demand  that  a  poll 
of  all  the  ratepayers  in  the  parish  should  be  taken  is  wholly  illegal. 

Coleridge,  J. : 

The  question  here  is,  not  what  is  the  general  rule  of  voting  at 
vestries,  or  what  course  might  have  been  followed  in  the  present 
instance,  but  whether,  under  the  circumstances,  the  party  applying 
for  the  mandamus  has  any  right  to  set  aside  the  proceedings  that 
were  actually  taken.  I  am  of  opinion  that  he  has  not.  He  should 
have  made  his  call  for  a  poll  of  the  whole  parish  immediately  upon 
the  show  of  hands ;  he  was  not  entitled  to  demand  it  after  having 
acquiesced  in  the  taking  a  poll  of  those  ratepayers  only  who  were 
present.  That  form  of  poll  is,  in  itself,  perfectly  legal ;  and  the 
election  was  a  valid  one. 

(1)  1  Ad.  &  El.  342.    And  see  Rex  (2)  1  Hagg.  Cons.  C.  C.  9,  13. 

y.  Churchwardens  of  St.  Mary,  Lam-  (3)  11  Ad.  &  El.  15,  26. 

heth,  I  Ad.  A  El.  346,  note  h). 
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Bbo.        Wiohtman,  J. : 

Vicar  of  Public  notice  was  given  that  a  vestry  would  be  held ;  and  it  must 
be  taken  that  all  the  ratepayers  who  were  interested  attended.  No 
objection  was  made  when  a  poll  of  the  ratepayers  in  vestry  was  pro- 
posed; and  therefore  a  poll  of  the  whole  parish  could  not  be 
afterwards  claimed  by  any  one  there,  the  meeting  having  elected 
to  have  recourse  to  the  more  limited  form  of  poll. 


Eblb,  J.  concurred. 


Rule  discharged  with  costs. 


1852.       JOHN  TIMMINS  and  MART  his  Wifb  v.  GIBBIIfS. 

*  (18  a  B.  722-727 ;  S.  C.  21  L.  J.  Q.  B.  403 ;  17  Jur.  378 ;  19  L.  T.  0.  8. 181.) 

L  ^'^  J  PlaintifE  deposited  with  defendants,  a  Banking  Company,  80/.,  oonasting 

partly  of  certain  notes  of  a  country  Bank,  payable  either  at  that  Bank  or  in 
London,  and  representing  6oZ.    The  Company  gave  a  receipt  as  follows: 

"  Beceived  of  M.  W.  80Z.,  for  which  we  are  accountable.  80/.,  at  3/.  per 
cent,  interest,  with  fourteen  days'  notice." 

The  Company  sent  the  notes,  on  the  same  day,  to  their  agents  in  London, 
who  presented  them  on  the  following  day,  when  they  were  dishonoured. 
The  agents  sent  them  back  by  that  evening's  post  to  the  Company,  who,  on 
the  following  day,  gave  notice  of  dishonour  to  plaintiff,  and,  on  plaintiff's 
giving  fourteen  days' notice  of  withdrawal,  tendered  the  notes  back,  which 
plaintiff  refused.  The  Company  refused  to  pay  the  amount  of  the  notes. 
The  country  Bank,  which  was  about  five  miles  from  the  office  of  the  Com- 
pany, had  stopped  payment  from  the  close  of  the  day  on  which  the  notes 
were  deposited : 

Held,  that  plaintiff  could  not  recover  the  amount  of  the  notes  from  the 
Company,  either  as  money  lent  or  as  money  had  and  received. 

Debt  against  defendant,  as  public  officer  of  the  Birmingham 
Banking  Company,  for  money  lent  by  the  female  plaintiff,  dum  sola, 
to  the  defendant';  for  money  had  and  received  by  defendant  to  the 
use  of  the  female  plaintiff,  dum  sola ;  and  on  an  account  stated  between 
her,  dum  sola,  and  the  defendant. 

Flea :  Nunquam  indebitatus,  except  as  to  15Z.  28.  9(i.,P&i^cel&c.,paid 
into  Court.    Issue  thereon.     The  15/.  2^.  9d.  was  taken  out  of  Court. 

There  was  also  an  issue  upon  a  special  plea,  as  to  which  the  jury 
were  discharged. 

On  the  trial,  before  Wightman,  J.,  at  the  Staffordshire  Spring 
Assizes,  1852,  it  appeared  that,  on  the  26th  June,  1851,  the  female 
plaintiff,  being  then  unmarried,  deposited  with  the  Dudley  branch  of 
the  Birmingham  Banking  Company  80{.,  of  which  65J.  consisted  of 
notes  of  Bufford's  Bank,  at  Stourbridge,  five  miles  from  Dudley. 
These  notes  were  made  payable  either  at  Stourbridge  or  at  Messrs. 
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Glyns',  London.     The  agent  of  the  Company  at  Dudley  gave  her  a     Timhins 
receipt  as  follows :  Gibbins. 

"Received  of  Mary  Weal  80Z.,  for  which  we  are  accountable. 
For  the  directors  and  proprietors  of  the  Birmingham  Banking  Com- 
pany. E.  H.  Smith,  manager."    *"80i.,  at  91.  per  cent,  interest  with       [  *72H  ] 
fourteen  days*  notice." 

The  Stourbridge  notes  were  sent  to  Jones,  Loyd  &  Co.,  the  agents 
of  the  Company,  by  the  evening  post  on  26th  June,  and  presented 
by  them,  on  27th  June,  at  Messrs.  Glyns'.  Payment  was  refused. 
The  Company  received  them  back  on  28th  June,  and,  on  that  day, 
sent  notice  of  their  dishonour  to  the  female  plaintiff.  The  Stour- 
bridge Bank  paid  up  to  the  close  of  banking  hours  on  the  26th  June, 
but  did  not  open  afterwards.  On  ISth  January,  the  plaintiffs 
gave  fourteen  days'  notice  of  withdrawal,  when  the  Company  tendered 
the  notes,  which  the  plaintiffs  refused.  The  plaintiffs,  on  29ih 
January,  demanded  payment,  which  was  refused  by  the  Company. 
The  learned  Judge  directed  a  verdict  for  the  defendant,  with  leave 
to  move  to  enter  a  verdict  for  the  plaintiffs  for  652.  Keating,  in 
last  Easter  Term,  obtained  a  rule  nisi  accordingly. 

Alexander  and  Chance  now  showed  cause : 

The  Company  are  not  liable  for  the  amount  of  the  notes.  Camidge 
V.  AUenby  (i)  will  be  relied  on;  but  there  the  party  receiving  the 
notes  had  been  guilty  of  laches  in  not  taking  the  proper  steps  to  get 
them  cashed,  or  returning  them  promptly  to  the  party  from  whom 
he  received  them.  The  obligation  incumbent  on  the  holder  in 
such  a  case  appears  in  Rogers  v.  Langford  (2)  and  Turner  v.  Stones  (a). 
Here  the  Company  lost  no  time  in  presenting  the  notes  for  payment 
in  London,  and  informing  the  plaintiffs  of  their  dishonour.  The 
loss  ought  therefore  to  fall  upon  the  plaintiffs. 

Keating  and  J.  Gray,  contra.  t  724  ] 

The  Company  received  the  notes,  not  as  negotiable  instruments,  but 
as  cash,  and  are  therefore  liable  for  the  amount,  according  to  the 
distinction  laid  down  by  Littlbdalb,  J.  in  Camidge  v.  AUenhy  (4). 

(Lord  Campbbll,  Ch.  J. :  In  that  case  the  notes  were  given  in 
payment  of  a    debt;  here   they  were  only  deposited    with   the 

(1)  30  R  B.  358  (6  B.  &  C.  373).  See  (3)  67  E.  B.  846  (1  Dowl.  &  L.  122). 
Rohswh  V.  Oliver,  74  E.  E.  477  (10  a  B.  (4)  30  E.  E.  358,  362  (6  B.  &  0.  373, 
704).  385). 

(2)  1  Cr.  &  M.  637 ;  8.  C.  3Tyr.  654.  ... 
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TiMHiNB      Company,   they    undertaking    to     return     them     under   certain 
OiBBiNs.      conditions.) 

The  Company  received  with  a  view  to  their  advantage ;  the  transac- 
tion amounted  to  a  purchase  of  the  notes  by  them. 

(Lord  Campbell,  Ch.  J. :  Surely  this  is  not  a  sale  of  the  notes. 
But,  if  it  were,  I  do  not  see  that  the  Company  is  necessarily  to 
suffer.) 

The  general  rule  is,  that,  where  notes  are  given  in  payment,  the 
party  to  whom  they  are  paid  must  bear  the  loss  if  they  are  dis- 
honoured, unless  they  were  given  in  payment  of  an  antecedent  debt. 
The  Company,  in  fact,  have  discounted  the  notes;  and  in  The 
Governor  and  Company  of  the  Bank  of  England  v.  Newman  (i)  it  was 
held  that  the  discounter  of  a  bill  payable  to  bearer  must  sustain  the 
loss  consequent  upon  payment  being  refused,  unless  the  note  was 
indorsed  to  him  by  the  party  for  whom  it  was  discounted. 

(Lord  Campbell,  Ch.  J. :  I  do  not  see  what  difference  the  indorse- 
ment makes.) 

The  indorsement  constitutes  a  distinct  security. 

(Lord  Campbell,  Ch.  J. :  If  a  party  obtains  of  a  banker,  without 
fraud,  cash  in  exchange  for  a  cheque  on  a  Bank  which  has  failed  for 
some  time,  is  that  a  sale  of  the  cheque  ? ) 

In  that  case  the  transaction  would  probably  amount  to  a  warranty 
that  the  cheque  was  what  it  purported  to  be. 

(Lord  Campbell,  Ch.  J. :  If  so,  I  think   there  was  a  similar 
[  •725  ]      representation  *by  the  plaintiffs  here.) 

Here  the  notes  were  simply  deposited  with,  and  received  by,  the 
Company  as  and  for  cash,  the  Company  agreeing  to  pay  the  amount 
at  fourteen  days'  notice. 

(Wightman,  J. :  Can  the  plaintiffs  sue  for  money  had  and  received? 
Payment  of  the  notes  having  been  refused,  the  Company  would  be 
entitled  to  answer  that  they  had  not  received  any  money.) 

Ward  V.  Evans  (2)  decides  that  an  action  for  money  had  and  received 

will  lie  under  such  circumstances.    Money  deposited  with  a  banker 

(1)  1  Ld.  Bay.  442.  (2)  2  Ld.  Bay.  928. 
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is  equivalent  to  money  lent  to  him :  Pott  v.  Clegg  (i) ;  and,  for  the      Timmins 
reasons  already  stated,  the  deposit   of   the  notes  in  the  present     gibbins. 
case  is  equivalent  to  a  deposit  of  money.     An  action  lies  here, 
therefore,  either  for  money  lent  or  money  had  and  received. 

Lord  Campbell,  Gh.  J. : 

I  am  of  opinion  that  the  plaintiffs  are  not  entitled  to  bring  an 
action  either  for  money  lent  or  for  money  had  and  received.  No 
doubt,  at  the  time  of  the  deposit,  both  parties  believed  that  the 
Stourbridge  Bank  was  solvent,  and  that  these  notes  were  valuable 
securities.  It  turned  out,  however,  that  they  were  worthless.  No 
laches  can  be  imputed  to  the  Company ;  for  they  sent  the  notes  to 
London  immediately  upon  receiving  them,  and  gave  notice  of  their 
dishonour  to  the  female  plaintiff  immediately  upon  receiving  such 
notice  themselves.  The  case  is  the  same  as  if  the  Stourbridge 
Bank  had  been  insolvent  long  before  the  day  on  which  the  notes 
were  deposited,  and  neither  party  had  been  aware  of  it.  There  are 
no  grounds  which  will  support  a  count  either  for  money  lent  or 
money  had  and  received,  because  there  is  a  failure  of  the  considera- 
tion upon  which  the  defendant's  promise  would  be  *founded.  It  [  '726  ] 
was  argued  that  the  transaction  amounted  to  a  purchase  of  the 
notes  by  the  Company.  But  it  is  impossible  to  give  it  that  character; 
it  was  a  deposit,  made  on  the  understanding  that  the  amount  should 
be  repaid  upon  fourteen  days*  notice.  I  cannot  agree  to  the  general 
rule  which  it  has  been  attempted  to  lay  down,  that  Bank  notes  are 
paid  in  at  the  risk  of  the  party  receiving  them,  except  when  they 
are  paid  in  discharge  of  an  antecedent  debt.  If,  as  I  suggested  in 
the  course  of  the  argument,  a  person  obtains,  in  good  faith,  change 
for  a  cheque  which  turns  out  to  be  worthless,  the  loss  must  fall  on 
him.  In  fact  it  is  difiScult  to  say  that  there  can  be  any  case  in 
which  the  debt  is  not  antecedent  to  the  payment.  Even  where  the 
money  is  paid  over  the  counter  at  the  time  of  the  sale,  there  must 
be  a  moment  of  time  during  which  the  purchaser  is  indebted  to 
the  vendor  (2).  It  is  not,  however,  necessary  for  us  to  give  any 
opinion  upon  this  point,  as  there  was  no  sale  here  between  the 
parties. 

Coleridge,  J. : 
I  am  of  the  same  opinion.    There  is  no  fraud  or  laches  on  either 

(1)  73  E.  E.  517  (16  M.  &  W.  321).        W.  312  ;  LiUlechild  v.  Banks,  7  a  B. 

(2)  See  Buaaey  v.  Barnett,  9  M.  &      739. 
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TiHMiKs  side ;  and  the  question  is,  simply,  on  whom  is  the  loss  to  fall  ?  In 
GiBBivs.  justice  it  ought  to  fall  upon  the  plaintiffs.  The  female  plaintiff 
deposited  with  the  Company  what  she  represented  as  so  much 
money's  worth :  and  it  turns  out  that  it  is  worth  nothing.  Why  is  the 
Company  to  suffer  for  this  ?  I  do  not  go  so  far  as  to  say  that  there 
was  a  warranty  that  the  notes  were  good.  But  the  Company 
accepted  them  as  money's  worth,  and,  under  that  impression,  gave 
the  receipt  containing  the  promise  to  repay.  That  promise  being 
[  *727  ]  founded  on  a  mistake  of  fact,  the  consideration  for  it  *fails;  and  the 
plaintiffs,  therefore,  have  no  ground  of  action  in  respect  of  such 
promise.  They  must,  upon  whichever  count  they  rely,  show  that 
money  was  received  by  the  Company  from  the  female  plaintiff. 
Prima  facie  the  receipt  shows  that ;  but  the  defendant  is  at  liberty 
to  prove  that  it  was  given  under  a  mistake  of  fact. 

WiGHTMAN,  J.: 

I  adhere  to  the  opinion  which  I  formed  at  the  trial,  that  the 
plaintiffs  cannot  recover     on     either    count.      The    count    for 
money  had  and  received  would  be  the  most  appropriate,  provided 
they  could  recover  at  all.     The  female  plaintiff  offered  to  deposit 
with    the    Company    certain    alleged    securities,    which    were 
assumed  by  both  parties,  at  the  time,  to  be   worth  65/.,  and  for 
the  amount  of  which,  upon  that  assumption,  the  Company  agreed 
to  be  accountable.    It  turned  out  that  they  were  worth  nothing ;  bat 
that  was  through  no  fault  of  the  Company.    The  consideration, 
therefore,  for  the  agreement   on  the  part  of  the  Company  failed 
altogether,    and  they  are  not   liable  to  an  action  in  respect  of 
that  agreement.     The  case  is  quite  different  from  that  suggested 
of   a  transaction   amounting  to  a   purchase   of  the  note;  here 
nothing   took   place  which  could  possibly  be  called   a  purchase. 
Some  nice  distinctions   were  taken  between   notes  paid  in  dis- 
charge of  an  antecedent  debt,  and  notes  paid  at  the  time  of  tbe 
purchase,  in  which  latter  case,  it  was  contended,  the  doctrine  of 
caveat  emptor  would  apply.  ^  It  is  not,  however,  necessary  for  us 
to  decide  that  point,  as  here  there  was  no  sale  at  all  between 
the  parties. 

(Erie,  J.  had  left  the  Court  during  the  argument.) 

Rule  diBcharged. 
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Ex    PARTE    ROSE(l).  1862. 

(18  a  B.  751  -  756 ;  8.  C.  21  L.  J.  Q.  B.  339 ;  17  Jur.  180 ;  19  L.  T.  O.  8.  183.)         '^^HHl' 

Where  a  beneficed  clergyman  charged  with  an  offence  by  report  of  Com-  l  J 
missioners  under  sect.  5  of  the  Church  Discipline  Act,  3  &  4  Vict.  c.  86, 
consents,  under  sect.  6,  to  abide  the  judgment  of  the  Bishop  without  further 
proceedings,  and  is  thereupon  sentenced  to  suspension  from  the  functions 
and  emoluments  of  his  office  for  a  term  of  years,  the  Bishop  may  lawfully 
make  it  a  part  of  the  sentence  that,  when  the  term  expires,  the  suspended 
party  shall  produce  a  certificate  of  his  good  behaviour  during  the  term, 
under  the  bauds  of  three  beneficed  clergymen  in  his  vicinity,  the  certificate 
to  be  approved  of  by  the  Bishop  before  the  suspension  be  taken  off ;  and 
that  the  suspension  shall  continue,  notwithstanding  the  expiration  of  the 
term,  until  such  approval. 

Sir  a.  J,  E.  Cockburx,  Attorney- General,  moved  that  a  writ 
of  prohibition  might  issue,  to  prohibit  the  Lord  Bishop  of 
Oxford  from  proceeding  in  execution  of  the  after  mentioned 
sentence  against  Dr.  Rose,  who  stated  the  following  facts  on 
afi&davit. 

Dr.  Rose  was  incumbent  of  the  rectories  of  Woughton  and  Little 
Woolston,  both  in  Buckinghamshire.  In  November,  1848,  a 
report  was  circulated  that  he  had  been  guilty  of  adultery ;  and 
Dr.  Bose  thereupon  prayed  the  Bishop  of  Oxford,  in  whose  diocese 
the  livings  were,  to  order  a  commission  of  inquiry  under  the 
Church  Discipline  Act,  8  &  4  Vict.  c.  86,  s.  3  (2).  The  Bishop  assented ; 
and  a  commission  was  issued.  Dr.  Bose  undertaking  (on  the 
requisition  of  the  Bishop's  secretary)  to  guarantee  the  Bishop  against 
all  costs.  The  Commissioners  reported  to  the  Bishop  that  there 
was  primd  facie  ground  for  instituting  proceedings  against  Dr. 
Bose;  and  thereupon  Dr.  Bose,  after  an  interview  and  corre- 
spondence with  the  Bishop,  consented,  on  his  Lordship's  suggestion, 
that  sentence  should  be  pronounced,  under  sect.  6  of  the  statute, 
without  further  proceedings.  Dr.  Bose  at  the  same  time  made  a 
protestation  of  his  innocence,  which  he  now  repeated  on  affidavit. 
The  Bishop,  on  March  4th,  1849,  sequestered  Dr.  Eose's  livings, 
and  issued  a  decree  of  suspension,  whereby,  *after  reciting  the  [  *762  ] 
Commissioners'  report,  his  Lordship  deqreed 

''That  for  the  conduct  aforesaid  he  the  said  Francis  Bose  ought 

to  be  suspended  for  three  years  from  all  discharge  and  function  of 

his  clerical  offices  and  the  execution  thereof :  that  is  to  say,  from 

(1)  Cited,  Cmnhe  v.  Edwards  (1878)  cipline  Act,  1892  (55  &  56  Vict,  c  32), 

3  P.  D.  103,  113,  and  MaHin  v.  Mac-  s.  6  (1)  (c).— A.  C. 

A»noc^te(1879)L.E.4aB.D.697,715,  (2)  Eepealed  by  Clergy  Discipline 

49  L.  J.  Q.  B.  9  (a£Fd.  6  App.  Cas.  424,  Act,  1892,  s.  14  (3).— A.  C. 

50  L.  J.  Q.  B.  611) ;  see  Clergy  Dis- 
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Ex  parte  preaching  the  Word  of  God,  administering  the  Sacraments,  and 
performing  all  other  duties  and.  offices  in  the  respective  parish 
churches  and  parishes  of  Woughton  on  the  Green  and  Little 
Woolston  aforesaid,  and  elsewhere  within  our  diocese  of  Oxford 
aforesaid  ;  and  from  receiving  any  of  the  profits  and  benefits  of  the 
said  rectories  or  benefices ;  that  is  to  say,  from  receiving  and  taking 
the  fruits,  tithes,  rents,*'  &c.  "  And  we  do  suspend  him  the  said 
F.  Bose  accordingly.  And  we  do  condemn  him  in  the  costs  incurred 
and  to  be  incurred  in  the  said  proceedings :  And  we  do  order  and 
direct  that,  at  the  expiration  of  the  said  three  years,  the  said 
F.  Bose  do  and  shall  exhibit  and  leave  in  the  registry  of  our  Court  a 
certificate  under  the  hands  of  three  beneficed  clergymen  in  his 
vicinity,  of  his  good  behaviour  and  morals  during  the  said  term  of 
his  suspension  ;  and  that  the  said  certificate  be  approved  of  by  ns 
before  such  suspension  be  relaxed  or  taken  off:  and  that  the  said 
suspension  shall  continue  in  full  force,  notwithstanding  the 
expiration  of  the  said  term  of  three  years,  until  the  aforesaid 
certificate  shall  be  so  exhibited  and  approved  of." 

When  the  three  years  had  expired  (March,  1852),  Dr.  Bose  left  at 
the  registry  of  the  diocese  a  certificate  signed  by  three  clergymen 
stating  "  That  the  Bev.  Francis  Bose,  clerk,  D.D."  &c.,  "  hath 
during  the  three  years  now  last  past  resided  at  Woughton  in  our 
vicinity,  and  hath  continued  to  be  during  such  time  as  aforesaid 
[  '753  ]  of  good  behaviour  and  *morals."  The  Bishop  considered  the 
testimony  of  two  of  the  certifying  clergymen  unsatisfactory,  for 
reasons  which  he  assigned  ;  and  he  refused  to  accept  the  certificate 
as  a  compliance  with  his  decree.  Further  attestations  were  offered, 
but  were  also  deemed  insufficient ;  and  the  suspension  was  con- 
tinued, the  Bishop  offering,  upon  terms  specified,  to  allow  Dr.  Bose 
the  surplus  income  of  the  livings  after  paying  curates'  and  other 
necessary  expenses.  The  affidavit  contained  statements  contro- 
verting the  Bishop's  objections,  and  represented  that,  if  they 
prevailed,  it  would  be  impossible  for  the  deponent  to  procure 
a  certificate  duly  attested,  inasmuch  as  the  neighbouring  parishes 
of  which  the  incumbents  had  not  been  excepted  to  had  been 
without  resident  incumbents  during  the  whole  of  the  last  three 
years. 

Sir  A.  J.  E.  Cockbum  now  contended  that  the  sentence  was 
illegal,  as  it  made  Dr.  Bose's  restoration  to  his  livings  depend  upon 
a  condition  which  might  render  the  suspension  perpetual. 
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(Lord  Campbell,  Ch.  J. :  A  court  of  common  law  imprisons  till      Ez  parte 
a  certain  time  and  till  sureties  are  found.  ^^' 

Coleridge,  J.:  The  sentence  here  might  have  been  deprivation.) 

Still,  if  the  Bishop  chooses  to  punish  by  suspension,  it  must  be 
conformably  to  the  rules  of  ecclesiastical  law.  By  stat.  8  &  4  Yict. 
c.  86,  s.  6  (i),  the  sentence  given  by  consent  is  not  to  exceed  that  which 
might  be  pronounced  in  due  course  of  law.  In  Watson  v.  Thorp  {2) 
a  sentence  like  the  present  (pronounced  in  Court)  was  affirmed  by 
the  Court  of  Delegates :  but  "  the  Court  doubted  as  to  the  requiring 
the  certificate ;  and  also  as  to  its  being  required  that  the  certificate 
should  be  approved  of  by  the  Judge ;  considering,  *however,  that  [  •764  ] 
if  the  certificate  when  offered  should  be  rejected,  it  would  be  an 
appealable  act,  it  affirmed  the  sentence  of  the  Courts  below  on 
these,  as  well  as  on  the  other  points."  In  the  present  case  there 
can  be  no  appeal. 

(CoLERinaB,  J. :  That  is  your  own  doing. 

Lord  Campbell,  Ch.  J.:  The  Bishop  might  have  deprived; 
might  not  he  therefore  suspend  for  any  period,  however  long  ?) 

Not  for  an  indefinite  time. 

(Coleridge,  J. :  Is  the  Bishop  bound  to  receive  any  certificate 
that  may  be  offered  ?) 

He  cannot  demand  one  at  all.  If  the  suspended  party  has  been 
living  irregularly  since  the  sentence,  he  may  still  be  tried,  and 
deprived  if  convicted. 

(Lord  Campbell,  Ch.  J. :  In  0*Connell  v.  Reg.  (3)  a  judgment 
that  the  defendants  should  enter  into  recognizances  to  keep  the 
peace,  and  for  good  behaviour  for  the  space  of  seven  years  next 
ensuing  the  acknowledgment  thereof,  was  objected  to  because  no 
period  was  fixed  from  which  the  seven  years  must  run,  and  the 
judgment  therefore  might  have  amounted  to  a  sentence  of  perpetual 
imprisonment,  which  the  Court  had  no  power  to  inflict.  But  here 
the  clerk  might  have  been  sentenced  to  perpetual  deprivation.    The 

(1)  Be-enacted  by  Clergy  Discipline      note  (a). 

Act,  1892  (55  &  66  Vict.  c.  32),  s.  10  (1).  (3)  65  B.  R  59  83,  86,  99  (11  CL  & 

—A.  C.  Fin.  155,  214,  232,  251). 

(2)  1  Phillim.   Ecc.  Eep.  269,  279, 
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Ex  parte  sentence  actually  given  is  a  mild  one;  and  the  conditions  seem 
reasonable,  unless  you  can  show  that  no  certificate  conld  be 
required,) 

Where  the  sentence  is  with  a  view  to  punishment  it  must  be 
definitive,  not  leaving  an  uncertainty  whether  it  be  temporary  or  final. 
That  would  be  so  if  the  sentence  were  pronounced  in  Court ;  aud 
the  Bishop  cannot  exercise  a  wider  jurisdiction  when  acting  under 
stat.  8  &  4  Vict.  c.  86,  s.  6. 

LoBD  Campbell,  Ch.  J. : 
[  •ibb  ]  There  is  no  ground  for  this  *motion.    We  must  consider  Dr. 

Bose  as  guilty  on  this  charge.  A  piimd  facie  case  is  reported 
against  him.  He  acknowledges  himself  guilty ;  or  at  all  events  he 
submits  to  sentence.  That  sentence  does  not  exceed  the  judgment 
which  might  have  passed  if  he  had  been  convicted  in  course  of  law, 
and  which  might  have  been  deprivation.  The  punishment  itself  is 
not  unreasonable.  But  then  the  Bishop  allows  the  suspension  to 
terminate  at  the  end  of  three  years,  on  condition  that  Dr.  Bose 
produce  a  certificate  by  three  clergymen,  such  certificate  to  be 
approved  by  the  Bishop.  Does  that  exceed  the  sentence  "  which 
might  be  pronounced  in  due  course  of  law?"  I  think  not,  and 
that  the  condition  is  most  reasonable.  It  leaves  a  locus  panitetitUe 
at  the  end  of  three  years:  the  punishment  might  have  been  a 
severer  and  a  final  one.  I  think  the  power  which  has  been 
exercised  by  the  Bishop  belongs  to  him ;  and  no  authority  has  been 
shown  to  the  contrary.  It  was  exercised  in  Watson  v.  Thorp  (i) ; 
and  the  doubt  intimated  there  is  not  a  decision.  The  power,  in 
my  opinion,  exists,  and  has  been  wisely  exerted. 

Coleridge,  J. : 

It  appears  by  the  books  of  ecclesiastical  law  that  offences  may  be 
punished  by  suspension  ab  officio  or  a  beneficio,  or  ab  officio  et  beneficu) 
jointly,  which  are  temporary  deprivations ;  or  by  deprivation  for 
ever :  the  sentences  are  ejusdem  geneiis.  Here  the  Bishop  has  not 
thought  proper  to  deprive ;  but  he  has  imposed  a  reasonable  con- 
dition, not  in  poenain  merely,  but  with  a  view  to  reformation.  Is 
the  suspended  party  to  be  readmitted  at  the  end  of  three  years 
without  any  information  to  the  Bishop  ?  If  any  is  to  be  required, 
[  •ne  ]      *the  Bishop  must  have  a  discretion  as  to  the  persons  in  whose 

(I)  1  Phillim.  Eoc.  Eep.  269. 
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information  he  shall  place  confidence.     This  appears  to  me  quite       £x  parte 


(18  a  B.  777—781 ;  S.  C.  21  L.  J.  Q,  B.  384;  16  Jur.  726.) 

Where  the  Judge  trying  a  cause  discharges  the  jury  because  they  cannot 
agree  upon  their  verdict,  and  a  second  trial  is  had,  the  pai-ty  who  then 
succeeds  is  not  entitled  to  costs  of  the  first  trial. 

And  it  makes  no  difference  that  counsel  on  bofh  sides,  upon  conference, 
assented  to  the  jury  being  discharged,  when  the  Judge,  but  for  such  assent, 
would  have  detained  them  longer. 

On  the  trial  of  this  cause,  at  the  Chester  Summer  Assizes,  1851, 
the  jury  were  discharged  without  giving  a  verdict.  The  cause  was 
tried  again  at  the  Spring  Assizes,  1852,  and  a  verdict  found  for  the 
plaintijQf.  The  Master,  in  taxing  costs,  allowed  the  plaintiff  his 
costs  of  the  first  trial,  including  costs  of  a  special  jury.  BramweU 
on  this  day  obtained  a  rule  nisi  for  a  review  of  the  taxation. 
(1)  1  Phillim.  Ecc.  Eep.  279,  note  (a), 
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reasonable ;  and  no  authority  is  stated  to  the  contrary.  The  doubt 
intimated  in  the  note  to  Watson  v.  2'horp  (1)  is  not,  in  my  mind,  pf 
any  weight.  It  is  true  there  can  be  no  appeal ;  but,  if  a  party 
submits  to  the  course  allowed  by  sects.  8  and  6  of  the  Act,  he 
knows  that  he  takes  his  case  out  of  the  general  rule  of  procedure. 

Eble,  J.: 

The  only  question  before  us  is,  whether  or  not  the  Court  below 
is  exceeding  its  jurisdiction.  I  am  willing  to  give  Dr.  Rose  credit 
as  to  the  matters  sworn  by  him  respecting  the  charge  itself.  But, 
the  report  having  been  made  against  him,  he  submitted  to  the 
course  of  proceeding  directed  by  sects.  8  and  6.  On  a  proceeding 
in  ordinary  course,  a  sentence  of  deprivation  might  have  been 
pronounced :  the  only  question  here  is  whether  a  judgment  has 
actually  been  given  "  exceeding  the  sentence  which  might  be 
pronounced  in  due  course  of  law  " :  and  to  that  we  must  answer  in 
the  negative. 

Crompton,  J. : 

Nothing  has  been  stated  to  show  that  this  sentence  exceeds  the 
jurisdiction.  From  the  ecclesiastical  authorities  it  is  clear  that 
there  may  be  a  suspension  with  conditions:  and  I  think   the 

condition  here  was  reasonable. 

Rule  refused. 


BOSTOCK  V.  The  NORTH  STAFFORDSHIRE  ^^J^^.^ 

RAILWAY  COMPANY. 


[777  J 
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liosTOGK  The  motion  was  made  on  affidavit  stating:  That,  on  the  first 

North  stap-  ^^sA,  before  Wightman,  J.,  the  jury  retired  to  consider  of  their 
Railway*    verdict,  and,  after  remaining  some  time  in  consultation,  returned 
CoMPAKT.     into  Court  and  informed  the  learned  Judge  that  they  could  not 
agree  upon  a  verdict ;  some  of  them  adding  that  there  was  not  the 
slightest  probability  of  an  agreement:  That  the  Judge  thereupon 
suggested  that  it  would  be  useless  to  detain  the  jury  any  longer; 
and  that  they  were  accordingly   discharged.    And    'Uhat  such 
[  *778  ]      discharge  of  the  jury  was  agreed  to  on  *the  part  of  the  defendants 
solely  in  consequence  of  the  statement  made  by  some  of  the  jurors 
that  they  were  not  likely  to  agree  upon  a  verdict,  and  of  the  sug- 
gestion of  the  learned  Judge  that  they  had  better  be  discharged." 

An  affidavit  in  answer,  sworn  by  an  agent  for  the  plaintiff's 
attorney  in  the  cause,  stated:  That  the  jury  were  discharged 
without  giving  a  verdict,  with  the  full  consent  of  both  parties,  their 
respective  counsel  and  attorneys  being  present  and  expressly 
consenting  thereto :  That,  after  the  jury  had  been  locked  up  for 
about  one  hour  and  forty  minutes,  they  came  into  Court,  and  one 
of  them  stated  that  they  could  not  agree,  and  that  there  were  two 
dissentients;  when,  after  some  conversation  on  the  subject,  the 
leading  counsel  for  the  defendants  expressed  his  anxiety  that  the 
jury  should  be  discharged,  and  intimated  an  opinion  that  if  such 
were  the  case  some  arrangement  might  possibly  be  made;  upon 
which  Mr.  Justice  Wightman  remarked  that  he  did  not  at  present 
propose  to  discharge  the  jury :  That  the  counsel  and  attorneys  on 
both  sides  then  conferred,  and  on  both  sides  a  willingness  was 
expressed  to  discharge  the  jury,  but  the  plaintiff's  counsel  refused 
to  consent,  unless  the  defendants  would  agree  that  a  certain  under- 
taking entered  into  by  them  before  the  Yice-Chancellor  should  be 
continued  till  the  following  Term,  which  the  learned  Judge  thought 
reasonable :  That  some  further  discussion  then  ensued,  in  conse- 
quence of  counsel  for  the  defendants  wishing  to  continue  the  said 
undertaking  in  a  limited  and  modified  form  only,  but  it  was  at  last 
agreed  that  such  undertaking  should  be  continued  in  the  same  form 
as  it  was  given  before  the  Vice-Chancellor,  and  that  thereupon  tbe 
[  •779  ]  jury  should  be  discharged ;  upon  which  the  learned  *  Judge  accord- 
ingly discharged  the  jury,  expressly  telling  them  at  the  same  time 
that  the  counsel  on  both  sides  had  consented  to  their  being 
discharged  without  giving  any  verdict :  That  on  the  application  of 
plaintiff's  counsel,  by  consent  of  defendants'  counsel,  the  learned 
Judge  then  agreed  to  certify  that  this  action  was  a  proper  one  to  be 
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tried  by  a  special  jury ;  which  certificate  was  accordingly  indorsed      Bostook 
on  the  Nisi  Frius  record.     The  deponent  further  stated  "that,  as  he  north  staf. 
verily  believes  and  infers  from  the  remarks  of  the  said  learned    ^r]^*^^t^ 
Judge,  he  the  said  Judge  would  not  have  discharged  the  said  jury     Company. 
without  giving  a  verdict  until  they  had  been  locked  up  for  a  much 
longer  period,  unless  the  parties  to  the  action  had  consented  to 
their  being  so  discharged."     The  deponent  also  denied  having 
heard  any  suggestion  from  the  Judge  that  it  would  be  useless  to 
detain  the  jury,  or  to  that  effect,  until  both  parties  had  expressed  a 
desire  that  they  should  be  discharged ;  he  expressed  his  belief  that, 
until  then,  no  such  suggestion  was  made  by  the  Judge;  and  he 
added  that,  on  the  contrary,  the  learned  Judge,  after  a  short  conver- 
sation, spoke  about  sending  the  jury  back  to  consider  their  verdict 
further;  when  the  counsel  for  the  defendants,  as  before  stated, 
expressed  his  anxiety  that  the  jury  should  be  discharged,  and  the 
Judge  answered  that  he  did  not  at  present  propose  to  discharge 
them. 

Wehby,  on  June  12th,  showed  cause : 

The  plaintiff  ought  to  have  his  costs  of  the  first  trial.  It  has 
been  decided,  in  Seely  v.  Powers  (1)  and  Brown  v.  Clarke  (2),  that, 
where  the  Judge,  of  his  own  authority,  discharges  the  jury,  neither 
party  is  entitled  to  costs.  *But  in  such  a  case  the  cause  goes  off  L  *78o  ] 
without  the  default  or  intervention  of  either  party :  where  that  is 
otherwise,  ad  in  case  of  a  consent,  he  who  ultimately  succeeds 
should  have  the  costs.  Here  the  Judge  had  refused  to  discharge 
the  jury,  who  had  not  been  absent  two  hours :  the  counsel  conferred, 
and  agreed  to  a  discharge  of  the  jury,  upon  terms. 

(GoLERiDOB,  J. :  Leaving  the  costs  to  be  awarded  according  to 
the  legal  result. 

Lord  Campbell,  Ch.  J. :  If  the  Judge  discharges  the  jury  by 
consent,  he  still  does  it  of  his  own  authority.  Their  inability  to 
agree  is  the  common  misfortune  of  both  parties.) 

The  learned  Judge  certified  for  a  special  jury  by  consent.    Harrison 
V.  Bennett  (a)  is,  in  principle,  an  authority  for  the  plaintiff. 

Honyman,  contra^  was  stopped  by  the  Court. 

(1)  41  E.  E.  836  (3  Dowl.  P.  C.  372).  (3)  1  Dowl.  P.  C.  627. 

,      (2)  12  M.  &  W.  25. 
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[  •781  ] 


LoBD  Campbell,  Ch.  J. : 

The  rule  for  a  review  of  the  taxation  must  be  absolute.  It  has 
been  decided  that,  where  the  Judge  of  his  own  authority  discbarges 
the  jury,  the  party  succeeding  on  a  subsequent  trial  is  not  entitled 
to  costs  of  that  in  which  no  verdict  was  given :  and  I  think  it  would 
be  inconvenient  and  improper  to  draw  a  distinction  by  saying  that, 
if  counsel  do  not  stand  out  and  insist  upon  the  jury  being  locked 
up,  the  case  shall  be  altered  as  to  costs. 

GOLBBIDOB,  J. : 

This  was  a  discharge  by  the  Judge.  The  consent  of  counsel 
amounts  only  to  this,  that  they  do  not  object,  and  will  not  raise 
any  point,  on  which,  possibly,  the  proceeding  might  be  questioned 
afterwards.  ^Though  they  waive  this,  the  discharge  is  still  the  act 
of  the  Judge. 

Eblb,  J. : 

It  would  be  very  pernicious  to  hold  that,  where  the  jury  clearly 
will  not  agree,  an  acquiescence  by  counsel  in  their  being  discharged 
should  affect  the  costs.  If  the  matter  were  res  integra,  I  do  not  see 
why,  on  principle,  the  party  ultimately  succeeding  should  not  have 
costs  where  the  Judge  discharges  the  jury.  But  the  Courts  have 
held  otherwise. 


Cbompton,  J.  concurred. 


Rule  absolute. 


1852. 
[781] 


EEG.   V.   LEGGATT(l). 

(18  a  B.  781—784  ;  S.  C. ;  !«  L.  T.  O.  S.  201 ;  S.  C.  (sub  nom.  Ex  park 
Sandilanda),  21  L.  J.  Q.  B.  312;   17  Jur.  317.) 

Where  a  wife  is,  by  her  own  desire,  living  apart  from  her  husband,  and 
is  under  no  restraint,  the  Court  will  not  grant  a  hahecu  corpus  on  the  appli- 
cation of  the  husband,  for  the  purpose  of  restoring  her  to  his  custody. 

MacaulaYj  in  last  Easter  Term,  obtained  a  rule  calling  on 
Horatio  Bethune  Leggatt  to  show  cause  why  a  writ  of  habeas  corpuf 
should  not  issue,  commanding  him  to  have  the  body  of  Anne  Maria 
Sandilands,  wife  of  Alfred  John  Sandilands,  before  this  Court.  It 
appeared  by  the  affidavits  in  support  of  the  rule  that  Mrs.  Sandilands, 
who  was  not  on  good  terms  with  her  husband,  was  staying,  by  hex 
own  choice,  with  her  son,  Mr.  Leggatt;  and  that  no  coercion  had 

(1)  Cited  in  Reg.  v.  Jackson  [1891]  1  Q.  B.  671,  685,  60  L.  J.  Q.  B.346.-A.C, 
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been  exercised  towards  her  by  him.     The  application  for  the  writ        Rko. 
was  made  by  the  husband.  Lkooatt. 

Sir  F,  Thesiger  (with  whom  was  Needham)  now  showed  ceruse : 

There  is  no  case  in  which  an  application  *of  this  kind  has  been      [  *782  ] 
granted  when  the  wife  was  absent  from  her  husband  by  her  own 
desire. 

(Lord  Campbell,  Ch.  J.:  When  the  rule  was  applied  for,  the 
application  seemed  to  me  to  amount  to  an  indirect  mode  of  suing 
for  restitution  of  conjugal  rights. 

Coleridge,  J. :  We  were  all  very  unwilling  to  grant  the  rule  ;  but 
we  were  pressed  with  In  re  Cochrane  (^).) 

There  the  application  was  for  a  habeas  corpus  against  the  husband, 
who  had  regained  the  custody  of  his  wife ;  and  the  Court  held  that 
he  was  entitled  to  exercise  a  certain  degree  of  constraint  towards 
her  till  she  should  be  willing  to  return  to  her  conjugal  duties. 
Here  the  question  is  whether  the  husband  has  a  right  to  claim  his 
wife  by  this  form  of  proceeding,  when  she  is  living  apart  from  him 
at  her  own  desire,  and  is  under  no  kind  of  restraint.  In  Rex  v. 
Wiseman  (2)  it  was  held  that  a  habeas  corpus  could  not  issue  on  the 
application  of  the  husband,  unless  it  were  shown  that  the  wife  was 
detained  from  him  against  her  will,  and  that,  if  she  was  seduced 
away  from  him,  the  remedy  was  by  action. 

(Lord  Campbell,  Ch.  J. :  Here,  if  the  wife  were  brought  before 
us  by  habeas  corpus,  we  could  not  compel  her  to  go  to  her  husband. 
She  would  have  a  right  to  go  where  she  liked ;  and  her  own 
affidavit  shews  that  she  chooses  to  live  with  her  son.) 

A  habeas  coiym  could  no  more  issue  in  such  a  case  as  this  than 
in  the  case  of  an  elopement  by  the  wife.  (He  was  then  stopped  by 
the  Court.) 

Sir  F.  Kelly  and  Raymond,  contra  : 

It  is  admitted  that  there  is  no  coercion.     But  to  the  statement 
that  the  wife  is  living  with  her  son  by  her  own  will  the  answer  is 
♦that  she  cannot  be  considered  to  have  a  will  apart  from  that  of  her       [  'Tsa  ] 
husband,  any  more  than  a  child  of  tender  years  can  have  a  will 

(1)  8  Dowl.  630.  (2)  8  R  E.  724  (2  Smith's  Kep.  617). 
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Reg.  apart  from  that  of  its  parent.  That  point  did  not  arise  in  In  re 
Lkquatt.  Cochrane  (1).  In  Rex  v.  Mead  (2)  the  Court,  no  doubt,  held  that 
the  wife,  on  being  brought  up  by  habeas  corpus,  had  a  right  to  go 
where  she  chose,  and  could  not  be  compelled  to  return  to  her 
husband,  at  whose  instance  the  writ  was  issued.  But  that  decision 
proceeded  on  the  ground  that  the  husband  had  made  a  complete 
renunciation  of  his  marital  rights.  The  affidavit  of  the  wife  here, 
which  states  that  she  has  no  wish  to  return  to  her  husband,  may 
possibly  have  been  made  under  coercion. 

(Lord  Gampbbll,  Gh.  J. :  I  do  not  see  how  this  Court  can  grant  a 
habeas  corpus,  where  the  very  affidavits  upon  which  the  application 
is  founded  show  that  the  wife  is  under  no  restraint.) 

If  the  husband  has  a  right,  as  was  decided  in  In  re  Cochrane  (i), 
to  exercise  a  certain  amount  of  coercion  over  his  wife  while  she  is 
residing  with  him,  in  order  to  make  her  return  to  her  conjugal 
duties,  it  is  clear  that  he  is  entitled  to  exercise  some  amount  of 
coercion  to  make  her  return  to  bis  roof. 

Lord  Campbell,  Ch.  J. : 

The  Court  granted  this  rule  with  great  reluctance,  and  only 
because  we  were  strongly  pressed,  at  the  time,  with  a  case  which 
appeared  to  be  an  authority  for  our  so  doing.  We  have  always 
felt  great  tenderness  in  dealing  with  writs  of  habeas  corpus;  but, 
upon  consideration,  I  think  we  ought  not  to  have  granted  this  rule. 
The  object  of  a  habeas  corpus  is  to  restore  to  liberty  a  person  who 
[  •784  ]  has  been  unjustly  *deprived  of  it.  Before  the  Statute  of  Habeas 
Corpus,  any  person  so  deprived  might  summon  the  party  detaining 
him  before  the  Court,  to  show  for  what  cause  he  was  detained. 
But  here  the  wife  is  under  no  restraint  whatever,  and  is,  by  her 
own  desire,  living  with  her  son,  from  whom  it  is  proposed  to  take 
her.  Whether  the  husband  has  a  right  to  the  custody  of  her  or 
not,  is  a  question  alieni  fori :  we  have  no  jurisdiction  over  it.  li 
a  writ  of  habeas  corpus  were  to  issue,  and  the  wife  were  to  be  brought 
before  us,  we  could  not  compel  her  to  return  to  her  husband ;  &be 
would  be  at  liberty  to  go  where  she  chose.  If  she  has  no  good 
cause  for  remaining  away  from  her  husband,  he  may  obtain  a 
decree  of  the  Ecclesiastical  Court  ordering  her  to  return  to  him. 
This  case  is  quite  different  from  that  of  an  infant.     There  the 

(1)8  Dowl.  630.  (2)  1  Burr.  642. 
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parent  has  a  right  to  the  custody  of  the  child ;  and,  if  it  be  of         Rbg. 
tender  years,  the  Court  will  make  an  order  for  its  restoration  to  him.     lkgqatt 
But  a  husband  has  no  such  riglit  at  common  law  to  the  custody  of 
his  wife.    We  ought  not  to  have  granted  this  rule ;  and  we  have 
no  power  to  make  it  absolute. 

GOLEBIDOE,  J.: 

The  only  doubt  which  I  felt  at  the  time  of  the  application  for  a 
rule  nisi  was  whether  the  wife  ought  not  to  be  brought  before  us, 
to  say  whether  or  not  she  was  under  any  restraint.  But  it  is  now 
admitted,  by  the  affidavits  in  support  of  the  application,  that  she  is 
not  under  restraint.  We  should  therefore  be  doing  what  is  totally 
useless  by  granting  the  writ. 

Erlb,  J.  aiid  Crompton,  J.  concurred. 

Rtde  discharged  with  costs. 


POCOCK    V.  PICKEKING  and  Others.  ,  ^^52. 

June  12, 18. 

(18  Q,  B.  789—805  ;  S.  0.  21  L.  J.  Q.  B.  365 ;  16  Jur.  760;  19  L.  T.  0.  S.  363.)  

r  789  1 
The  attestation  of  a  warrant  of  attorney  was  as  follows : 

**  Signed,  sealed  and  delivered,"  &c.,  "in  the  presence  of  me,  H.  C."  (an 
attorney),  *'  who,  at  the  request  and  in  the  presence  of  the  said  J.  H.  B., 
J.  C.  and  J.  H.  F."  (the  executing  parties),  "have  set  and  subscribed  my 
name  as  the  attorney  on  their  behalf  attesting  the  execution  hereof,  having 
first  read  over  and  explained  to  them  and  each  of  them  the  nature  and 
contents  thereof.     H.  0."  : 

Held,  not  a  sufficient  compliance  with  stat.  1  &  2  Yict.  c.  110,  s.  9  (1). 

On  motion  to  set  aside  a  Judge's  order  made  at  Chambers  upon  reading 
certain  affidavits,  the  party  moving  omitted  to  bring  before  this  Court  the 
affidavits  produced  at  Chambers ;  and  the  rule  was  therefore,  discharged 
with  costs  :  Held,  that  he  might  (after  payment  of  costs)  renew  the  same 
motion,  putting  in  the  affidavits. 

Joseph  Heathcote  Brooks,  James  Goghlan  and  James  Henry 
Pickering,  to  secure  payment  of  an  annuity  *gave  a  warrant  of      [  •79o  ] 
attorney,  dated  26th  September,  1844,  to  confess  judgment  against 
them  in  the  Queen's  Bench  in  an  action  of  debt  at  the  suit  of 
George  Pocock,  the  grantee.    The  attestation  was  as  follows. 

"  Signed,  sealed  and  delivered,  being  first  duly  stamped,  in  the 
presence  of  me  Henry  Clarke,  who,  at  the  request  and  in  the 
presence  of  the  said  Joseph  Heathcote  Brooks,  James  Goghlan  and 
James  Henry  Pickering,  have  set  and  subscribed  my  name  as  the 

(1)  Bepealed  by  32  &  33  Yict.  c  83,  s.  20;  see  now  Debtors  Act,  1869 
(32  &  33  Vict.  c.  62),  s.  24— A.  C, 
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PocooK      attorney  on  their  behalf  attesting  the  execution  hereof,  having  first 
PicKEBiNo.    ^6^d  over  and  explained  to  them  and  each  of  them  the  nature  and 
contents  hereof. 

'*H.  C.  Clarkr, 

"  18,  George  Street,  Mansion  House." 

Judgment  was  signed  in  January,  1852,  and  B,fi,fa.  issued,  under 
which  the  sheriff  levied.  Pollock,  C.  B.,  upon  summons,  made  an 
order  (April  5th)  setting  aside  the  warrant  of  attorney  and  judg- 
ment and  all  subsequent  proceedings,  with  costs,  on  the  ground 
that  the  attestation  was  not  according  to  stat.  1  &  2  Vict.  c.  110, 
[  •791  ]  8.  9  (I).  The  order  was  drawn  up  on  reading  *the  aflSdavits  of  James 
Bussell  and  of  James  Henry  Pickering  and  another.  The  Lord 
Chief  Baron,  when  making  the  order,  recommended  that  the  opinion 
of  this  Court  should  be  taken  as  to  its  propriety. 

In  the  ensuing  Easter  Term,  a  rule  nisi  was  obtained,  to  set  aside 
the'  Lord  Chief  Baron's  order.  The  motion  was  made  on  an 
affidavit  of  the  clerk  to  the  plaintiff's  solicitors ;  but  the  affidavits 
of  Bussell  and  Pickering,  used  at  Chambers,  were  not  brought 
before  the  Court. 

In  the  same  Term  (May  6th)  Bramwell  showed  cause,  and  con- 
tended that,  without  the  affidavits  on  which  the  Judge's  order  was 
made,  the  motion  could  not  be  entertained :  citing  Needham  v. 
Bristowe  (2).  The  Court  (Lord  Campbell,  Ch.  J.,  Wiohtman,  Erle 
and  Crompton,  J  J.)  discharged  the  rule  with  costs  on  this 
objection. 

B.  C.  Robinson,  on  the  following  day,  moved  again  to  rescind  the 

(1)  Stat.  1  &  2  Vict,  c  110,  a   9.  before  the  same  is  executed;  which 

"And  whereas  it  is  expedient    that  attorney  shall  subscribe  his  name  as 

provision  should  be  made  for  giving  a  witness  to  the  due  execution  thereof, 

every  person  executing  a  warrant  of  and  thereby    declare   himself    to    be 

attorney  to   confess    judgment  or  a  attorney  for  the  person  executing  the 

cognovit  actionem  due  information  of  same,  and  state  that  he  subscribes  as 

the  nature  and  effect  thereof;  be  it  such    attorney."     [See  now  32  &  33 

enacted,  that  from  and  after  the  time  Vict.  c.  62,  s.  24.] 

appointed  for  the  commencement  of  Sect.  10.     *' And  be  it  enacted,  that 

this  Act  no  warrant  of    attorney  to  a  warrant  of  attorney  to  confess  judg- 

confess    judgment    in    any    personal  ment  or  cognovit  actionem  not  executed 

action,  or  cognovit  actionem^  given  by  in  manner  aforesaid  shall  not  be  ren- 

any    person,    shall  be    of  any   force  dered  valid  by  proof  that  the  person 

unless    there   shall  be  present  some  executing  the  same  did  in  fact  under- 

attomey  of  one  of  the  superior  Courts  stand  the  nature  and  effect  thereof,  or 

on  behalf  of  such  person,  expressly  was  fully  informed  of  the  same."   [See 

*  named  by  him  and  attending  at  his  now  32  &  33  Vict.  c.  62,  s.  24.] 

request,  to  inform  him  of  the  nature  (2j  4  Man.  &  O.  262. 
and  effect  of  such  warrant  or  cognovit^ 
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LoBD  Chief  Babon's  order,  on  an  aflSdavit  by  the  clerk  to  the  Pocock 
plaintiflf's  solicitors,  verifying  copies  (which  were  annexed)  of  the  pickerino. 
affidavits  at  Chambers,  but  stating  that  the  affidavits  were  not  used 
there,  the  Lord  Chief  Baron  deeming  it  unnecessary  to  have  them 
read,  as  the  question  before  him  turned  wholly  upon  the  form  of  the 
attestation.  One  of  the  affidavits  contained  some  statements  as  to 
part  taken  by  Pickering  in  the  transaction  relative  to  the  warrant 
of  attorney ;  but  neither  of  them  stated  anything  as  to  the  attesta- 
tion. Robinson  cited  Reg,  v.  East  Lancashire  Railway  Company  (i). 
The  Court  granted  a  rule  nisi,  provided  that  the  costs  of  the  previous 
application  were  paid. 

Bramwell  and  R.  Hall  now  showed  cause :  [  792  ] 

This  second  motion  is  contrary  to  the  general  rule  that  a  party 
shall  not  renew  an  application  to  the  Court  which  has  once  failed 
by  being  brought  forward  on  imperfect  materials:  Reg.  v.  The 
Great  Western  Railway  Company  (2)  and  Stxdz  v.  Wyatt  (3)  are 
instances  of  the  practice.  Reg.  v.  The  Manchester  and  Leeds  Rail- 
way Company  (4)  is  a  leading  authority  on  this  subject ;  and  the  case 
was  much  harder  than  the  present;  the  applicant  there  lost  his 
remedy  against  the  Company  for  the  taking  of  his  land :  here, 
^f  the  warrant  of  attorney  be  set  aside,  the  annuity  deed  is  still 
available. 

(Lord  Campbell,  Ch.  J. :  Sometimes  the  discharging  of  a  rule  is 
in  the  nature  of  a  nonsuit,  and  does  not  prevent  coming  to  the  Court 
again. 

Coleridge,  J. :  When  the  rule  is  discharged  on  such  a  ground  as 
the  mere  misentitling  an  affidavit,  the  application  clearly  may  be 
renewed.) 

Then  as  to  the  attestation.  Stat.  1  &  2  Vict.  c.  110,  s.  9,  requires  two 
things :  that  the  attorney  shall,  by  his  attestation,  declare  himself 
to  be  attorney  for  the  person  executing,  and  shall  also  thereby  state 
that  he  subscribes  as  such  attorney.  One  only  of  these  requisitions 
is  fulfilled  here.  The  Courts  have  always  insisted  upon  a  strict 
application  of  the  statute.  Potter  v.  Nicholson  (5)  and  Everard  v. 
Poppleton  (6)  are  instances  where  the  attorney  had  omitted  to  state 

(1)  9  a  B.  980.  Ex.  457). 

(2)  64  E.  B.  580  (5  Q.  B.  597).  (4)  8  Ad.  &  El.  413. 

(3)  6  Q.  B.  666.     See  as  to  the  rule,  (5)  8  M.  &  W.  294. 
generally,  the  judgment  of  Parke,  B.  (6)  64  E.  E.  461  (5  Q.  B.  181). 
in  Dodgson  v.  Scott,  76  E.  E.  657(2 
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PococK  that  he  subscribed  as  snch  attorney,  and  the  attestation  was  held 
Pickering.  insuflScient.  In  Poole  v.  Hobbs  (1),  "  Witness  G.  E.,  *defendant'8 
[  *798  ]  attorney,  named  by  him,  and  attending  at  his  request,"  was  held 
not  to  satisfy  the  second  requisition.  The  authorities  upon  the 
subject  were  reviewed  in  Lewis  v.  Lord  Kensington  (2)  and  the  general 
rule  of  strictness  not  questioned,  though  an  attestation  was  there 
held  sufficient  which  did  not  in  terms  comply  with  the  statute : 
there  was,  however,  substantially  a  clear  fulfilment  of  the  directions. 
So  in  Holt  V.  Kershaw  (8)  an  attestation  was  held  sufficient  in  which 
the  party  did  not  literally  declare  himself  to  be,  or  to  subscribe  as, 
attorney  for  the  person  executing;  but  the  material  allegations 
were  in  substance  distinctly  made. 

(Eblb,  J. :  I  should  have  thought  that,  if  the  whole  skill  of 
Westminster  Hall  had  been  united  to  frame  a  perfect  attestation,  it 
would  have  been  like  that  in  Lewis  v.  Lord  Kensington  (2).  Yet  it 
passed  with  great  difficulty.) 

The  attestation  here  is  much  farther  from  the  terms  of  the  statute. 
In  Hibbert  v.  Barton  (4)  the  cognovit  purported  to  be  **  witnessed  by 
me,  W.  P.,  as  the  attorney  of  the  said  W.  Barton,  attending  at  the 
execution  hereof  at  his  request,  and  expressly  named  by  him  ;  "  and 
this  was  held  not  sufficient. 

(Eble,  J. :  I  was  counsel  in  that  case,  and  never  could  under- 
stand the  reason  of  the  decision  to  this  hour.) 

Consistently  with  the  attestation,  the  attorney  might  not  have  acted 
for  the  party  executing  until  the  very  moment  of  execution.  He 
might  not  have  read  over  or  explained  the  document,  or  had  the 
opportunity  of  doing  so,  as  attorney  for  that  party. 

(Erlb,  J.:  Parke,  B.  says  there :  "I  agree  that  no  precise  form  of 
words  is  rendered  necessary  for  this  purpose  by  the  Act ;  but  still 
[  *794  ]  those  which  are  used  must  be  *such  as  will  enable  the  Courts 
to  collect  both  the  facts  which  I  have  stated,  namely,  that  the 
attesting  attorney  was  present  for  the  purpose  of  advising  the 
defendant  as  to  the  nature  and  effect  of  the  instrument,  and  that 
he  attested  it  as  such  attorney."  He  admits,  therefore,  that,  if 
those  two  things  could  have  been  collected  from  the  document,  the 
attestation  would  have  been  valid.) 

(1)  8  Dowl.  113.  (3)  0  Dowl.  &  L.  419, 

(2)  69  E.  B.  604  (2  0.  B.  463).  (4)  10  M.  &  W.  678. 
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The  two  facts  must  be  collected  by  construction  of  the  document      Pocock 


V. 


itself  ;  not  by  inference.  Pickering. 

(LoBD  Campbell,  Ch.  J. :  Or  only  by  necessary  inference.) 

Here,  anything  that  was  done  by  the  attesting  solicitor  until  the 
very  act  of  attestation  might  have  been  done  before  he  became 
attorney  for  Pickering,  and  even  in  the  capacity  of  attorney  for 
Pocock.  Whether  this  was  so  or  not,  the  rule  is  that  an  attestation 
of  this  kind  shall  be  beyond  the  reach  of  quibble. 

(GoLEBiDOE,  J.:  And  that  things   which  might  appear  on  the 
instrument  should  not  be  left  as  matter  of  proof.) 

In  Gay  v.  Hall  (i)  an  attestation  not  stating  that  the  attorney  was 
expressly  named  by  the  defendant,  and  attended  to  inform  him  as 
to  the  nature  of  the  instrument,  was  held  good,  but  on  the  ground 
that  the  words  of  sect.  9,  beginning  "  which  attorney  shall  subscribe" 
&c.,  were  expressly  followed.  The  objection  now  taken  is  not  barred 
by  lapse  of  years ;  an  application  of  this  kind  may  be  made  at  any 
time :  2  Ghitt.  Archb.  858,  8th  ed.  (2).  (The  plaintiff 's  counsel  did 
not  dispute  this.) 

B.  C.  Robinson  and  Lush,  contra,  were  desired  to  argue  the 
second  point  only. 

(Lord  Campbell,  Ch.  J. :  The  question  on  that  is,  whether  it  be  a 
necessary  inference  *from  the  words  used  that  the  requisitions  of         *795  ] 
the  statute  have  been  complied  with.) 

As  to  declaring  that  the  party  who  attests  is  attorney  for  the  party 
executing,  that  is  done  by  the  subscription ;  the  words  of  sect.  9 
being  "  shall  subscribe  his  name  as  a  witness,*'  "  and  thereby 
declare  himself  to  be  attorney  "  &o. 

(Coleridge,  J. :  Can  that  be  by  the  mere  subscription  ? 

LoBD  Campbell,  Ch.  J. :  It  is  impossible.) 

Pabke,  B.,  in  Elkington  v.  HoUand  (s),  was  inclined  to  think  that 
the  declaring  might  be  by  simply  subscribing. 

(Eblb,  J. :  That  was  before  Hibbert  v.  Barton  (4).) 

(1)  6  Dowl.  &  L.  422.  (3)  9  M.  &  W.  659. 

(2)  P.  894  in  9th  ed.,  1856.  (4)  10  M.  &  W.  678. 
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PocooK  Lewis  v.  Lord  Kensington  (i)  and  other  cases  show  that,  to  fulfil  the 
PicKBKiNG.  requisitions  of  sect.  9,  a  specific  form  of  words  is  not  necessary  : 
it  is  enough  if  all  the  expressions  used  lead  to  the  conclusion  that 
the  subscribing  party  attends  as  attorney  for  the  party  executing, 
and  subscribes  as  such.  The  words  here  are  equivalent  to  those  in 
Gay  v.  Hall  (2).  The  attestation  plainly  intimates  that,  when  the 
warrant  of  attorney  was  executed,  Clarke  was  present  throughout. 

(Lord  Gampbbll,  Gh.  J. :  He  ought  to  have  been  so  present  in 
the  character  of  attorney  for  Pickering.) 

It  is  not  consistent  with  the  words  that  an  attorney  for  Pickering 
should  have  been  present  at  first,  but  should  have  walked  out,  and 
then  another  attorney,  Clarke,  should  have  come  in  and  attested. 
Clarke  states  that  he  read  over  and  explained  the  document. 

(Lord  Campbell,  Ch.  J. :  That  may  have  been  otherwise  than  as 
attorney  for  Pickering.) 

The  same  might  be  said  if  he  had  actually  declared  that  he 
subscribed  as  Pickering's  attorney.  He  states  here  that,  at  the 
[  ♦796  ]  request  &c.  of  Brooks,  Coghlan  and  Pickering,  *he  subscribes  &c. 
as  "  the  "  attorney  on  their  behalf,  which  excludes  the  supposition 
of  another  being  employed. 

Cur,  adv»  vuU. 

In  the  ensuing  vacation  (June  18)  the  tliree  learned  Judges  who 
heard  the  argument,  being  divided  in  opinion,  delivered  judgment 
seriatim. 

Lord  Campbell,  Ch.  J. : 

I  am  of  opinion  that  this  attestation  is  insufficient.  The  rule 
established  by  Hibbert  v.  Barton  (a)  and  other  cases  cited  seenos  to 
be  that,  if  the  form  given  by  stat.  1  &  2  Vict.  c.  110,  is  not  exactly 
followed,  the  words  used  must  by  necessary  implication  show  that 
all  the  three  requisites  of  the  statutable  attestation  have  been  com 
plied  with.  Here  the  attorney  sufficiently  subscribes  his  name  as  a 
witness  to  the  due  execution  of  the  warrant  of  attorney,  and  states 
that  he  subscribes  as  such  attorney ;  but  does  he  "  thereby  declare 
himself  to  be  attorney  for  the  person  executing  the  same  ?  "  that  is 
to  say,  that  he  acted  as  the  attorney  of  the  party  in  this  transaction, 

^1)  69  E.  E.  604  (2  0.  B.  463).  (3)  10  M.  &  W.  678. 

(2)  5  Dowl.  &  L.  422. 
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doing  what  is  required  of  such  attorney  to  give  validity  to  the  instru-       Pocock 

ment.    According  to  probable  intendment  from  the  words  **  having    pickbbing. 

first  read  over  and  explained  to  them  and  each  of  them  the  nature 

and  contents  hereof,"  it  may  be  inferred  that  he  did  so  as  their 

attorney  and  at  their  request :  but  this  is  not  a  necessary  inference  ; 

for  he  may  have  read  over  the  document  and  explained  it,  as  the 

attestation  states,  without  any  request  from  them  and  before  he 

was  employed  by  them  as  their  attorney.     *It  is  painful  to  consider       [  •797  ] 

8uch  subtleties ;  but  we  are  bound  to  give  effect  to  them  if  we 

would  follow  former  decisions  upon  this  enactment  of  the  Legislature 

for  the  protection  of  debtors. 

GOLERIDOE,  J. : 

The  question  in  this  case  is,  whether  the  provisions  of  stat.  1  &  2 
Yict.  c.  110,  s.  9  (1),  are  satisfied  by  an  attestation  to  the  execution  of 
a  warrant  of  attorney  by  three  persons  named  therein,  which  is  in 
the  following  words.  (His  Lordship  here  read  the  attestation,  for 
which  see  p.  793,  ante.) 

The  section  enacts  that  ^*  no  warrant  of  attorney  to  confess 
judgment  in  any  personal  action,  or  cognovit  actionem,  given  by 
any  person,  shall  be  of  any  force  unless  there  shall  be  present  some 
attorney  of  one  of  the  superior  Courts  on  behalf  of  such  person, 
expressly  named  by  him  and  attending  at  his  request,  to  inform 
him  of  the  nature  and  effect  of  such  warrant  or  cognovit,  before  he 
same  is  executed ;  which  attorney  shall  subscribe  his  name  as  a 
witness  to  the  due  execution  thereof,  and  thereby  declare  himself 
to  be  attorney  for  the  person  executing  the  same,  and  state  that  he 
subscribes  as  such  attorney.** 

In  construing  an  Act  of  Parliament,  our  first  business,  I  conceive, 
is  to  examine  the  words  themselves  which  are  used ;  and,  if  in 
these  there  be  no  ambiguity,  it  is  seldom  desirable  to  go  further ; 
and,  although  from  the  common  uncertainty  of  language  we  may 
very  frequently  be  driven  to  ascertain  the  intention  by  a  considera- 
tion of  the  preamble  where  it  recites  the  object,  or  of  the  previous 
common  law  where  the  statute  clearly  alters  or  supersedes  it,  in 
order  to  settle  the  meaning  of  the  enactment  itself,  yet  the  object 
still  is  only  to  ascertain  *the  mind  of  the  Legislature  as  expressed  [  *798  ] 
in  words :  and,  when  in  either  of  these  ways  you  have  arrived  at 
the  meaning,  I  think  nothing  is  more  dangerous  than  to  flinch  from 
that  conclusion  because  we  think  the  enactment  is  less  wise  or 

(1)  See  ante,  p.  793,  note  (1). 
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PococK      efficacious  than  it  might  have  been  made,  or  even  ivholly  fails  of  its 

PicKEEiNo.    object.    Perhaps  the  most  efficacious  mode  of  procuring  good  laws, 

certainly  the  only  one  allowable  to  a  court  of  justice,  is  to  act  fully  up 

to  the  spirit  and  language  of  bad  ones,  and  to  let  their  inconvenience 

be  fully  felt,  by  giving  them  their  full  effect. 

The  clause  in  question  has  obviously  two  parts.  Certain  things 
it  requires  to  be  done  before  execution :  an  attorney  must  be 
present  on  behalf  of  the  person  about  to  execute ;  he  must  have 
been  expressly  named  by  that  person;  he  must  attend  at  his 
request ;  and  he  must  inform  him  of  the  nature  and  effect  of  the 
instrument  he  is  about  to  execute.  All  this  precedes  execution,  and, 
ajortiori,  attestation:  and  whether  all  this  has  been  complied  with 
is  left  in  case  of  dispute  to  be  proved  extrinsically  by  evidence :  no 
particular  of  it  need  appear  to  have  been  done  on  the  face  of  the 
instrument.  Then  comes  the  execution,  and  the  provision  as  to 
the  form  of  attestation.  The  same  attorney  spoken  of  before  is 
now  to  become  the  witness ;  and  in  discharging  this  distinct  duty 
he  is  to  do  three  things:  first,  he  is  to  subscribe  his  name  as 
witness ;  secondly,  he  is  in  the  attestation  to  declare  himself  the 
attorney  for  the  person  executing;  thirdly,  he  is  also  in  the 
attestation  to  state  that  he  subscribes  as  such  attorney. 

The  two  parts  seem  to  me  entirely  distinct,  and  framed  with 
different  objects :  both  must  be  complied  with,  or  the  instrument 
[  •799  ]  will  be  of  no  force.  If  the  attorney  has  ^failed  in  any  one  of  the 
requisites  in  fact  which  the  former  part  requires,  it  will  be  in  vain 
to  rely  on  an  attestation  faultless  on  the  face  of  it :  if  the  attestation 
be  deficient,  or  informal  in  any  particulars  on  its  face,  that  cannot 
be  cured  by  its  stating,  or  its  being  proved,  that  in  fact  he  fulfilled 
all  the  requirements  of  the  former  part. 

In  the  attestation  in  question,  H.  G.  Clarke  has  subscribed  his 
name  as  a  witness:  he  has  stated  that  he  has  so  done  as  the 
attorney  of  the  parties  executing :  but  he  has  not  beyond  this  and 
in  express  terms  declared  himself  to  be  their  attorney. 

There  is  not,  then,  a  literal  compliance  with  the  statute.  Is  there, 
then,  a  virtual  one  ?  It  appears  to  me  not :  and  I  wish  to  observe 
that  this  is  not  the  same  question  as  whether  the  attestation  shows 
that  the  parties  have  had  substantially  all  the  protection  and  informa- 
tion which  they  could  reasonably  desire,  or  the  statute  intended. 
The  protection  and  information  which  they  could  reasonably  require, 
and  which  the  statute  intends,  must  be  given  before  execution,  and 
before  attestation ;    and  we  are  now  upon  a  question  as  to  the 
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sufficiency  of  the  attestation ;   it   is  not  enough  that  Mr.  Clarke       Pocock: 
should  have  been  de  facto  such  an  attorney,  so  named,  so  requested,     Pickering. 
and  so  discharging  his  duty,  as  the  section  requires,  before  execu- 
tion :  he  must,  beyond  this,  declare  in  his  attestation  on  the  face  of 
it  that  he  is  the  attorney  of  the  parties. 

Now  there  can  be  only  two  ways  in  which  this  attestation  can  be 
said  to  show  a  virtual  compliance  with  this  requirement :  the  first, 
that  to  state  that  he  subscribed  his  name  as  the  attorney  is  the 
same  as  to  declare  himself  to  be  the  attorney.  But,  if  that  be  so, 
I  remark  *first  that  you  may  then  strike  the  words  out  of  the  [  *^^^  ] 
statute:  you  give  them  no  distinct  meaning  at  all.  And,  secondly, 
that  in  common  sense  the  two  parts  of  the  sentence  have  not  the 
same  meaning,  are  not  tautologous :  a  man  may  very  well  subscribe 
his  name  as  attorney,  and  state  truly  that  he  does  so,  without 
being  the  attorney  in  the  transaction :  if  he  come  in  at  the  last 
moment  before  the  execution,  he  might  do  the  former  and  yet  not 
be  in  a  condition  to  make  the  declaration  as  to  the  latter. 

The  second  mode  in  which  it  may  be  argued  that  this  attestation 
shows  a  virtual  compliance  with  the  statute  is  in  its  asserting  that 
H.  G.  Clarke  has  subscribed  his  name  at  the  request  of  the  parties 
and  in  their  presence,  and  that  he  had  first  read  over  and  explained 
to  them  and  each  of  them  the  nature  and  contents  of  the  instru^ 
ment;  in  other  words,  the  argument  is  that  to  declare  he  has 
performed  the  duties  of  an  attorney  to  the  parties  in  the  transaction 
is  the  same  as  to  declare  that  he  is  their  attorney.  Now  here  again 
it  is  obvious  to  remark,  first,  that  this  particular  enumeration  does 
not  include  all  the  particulars  expressly  required  by  the  statute ;  it 
does  not  include  the  being  ''expressly  named  by"  the  parties; 
secondly,  that,  if  the  statute  only  intended  the  attestation  to  show 
on  its  face  a  compliance  with  the  particulars  required  before  execu- 
tion, its  language  is  most  inappropriate  for  any  such  purpose ;  and, 
thirdly,  that  to  perform  the  duties  of  attorney  to  a  person  in  this 
matter,  and  to  be  his  attorney  in  it,  may  be  in  fact,  according  to 
this  statute  as  expounded  in  many  decisions,  very  different  things. 
If  the  plaintiff *s  attorney,  ''  at  "  the  ''request "  of  the  parties,  had 
"  read  over  and  explained  to  them  and  each  of  them  the  ^nature  "  T  *80i  ] 
of  the  instrument  and  its  contents  before  execution  and  attestation, 
and  had  "  set  and  subscribed  *'  his  "  name  as  the  attorney  on  their 
behalf  attesting  the  execution  "  thereof,  he  yet  would  not  have  been 
their  attorney,  nor  could  he  truly  have  declared  himself  to  have 
been  so.    In  other  words,  the  present  attestation  may  be  true  in 
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PococK  every  particular,  and  yet  the  requisites  of  the  statute  not  complied 
PicKBBiMG    with. 

But,  lastly,  it  is  obvious  on  reading  the  statute  that  the  precisely 
worded  provisions  as  to  the  attestation  are  intended  as  an  additional 
security,  certainly  to  the  debtor,  probably  to  both  parties,  beyond 
what  is  afforded  by  those  which  guard  the  execution.  Whether 
such  additional  security  is  thereby  gained,  or  whether  it  was  on  the 
whole  wise  to  seek  for  it,  is  immaterial  to  us,  whose  only  business 
it  is  to  see  that  the  provisions,  such  as  they  are,  are  complied  with. 

I  conclude,  then,  that  this  attestation  neither  literally  nor  in 
substance  satisfies  the  requisites  of  the  statute  ;  and  I  feel  neither 
regret  nor  satisfaction  in  arriving  at  any  such  conclusion  in  this, 
or  in  any  similar  case.  In  deciding  them  we  ought  not  to  have  our 
minds  distracted  by  looking  to  the  right  or  left  at  the  particular 
circumstances,  which  we  very  often  know  but  imperfectly  after  all, 
and  which,  if  we  knew  them  ever  so  well,  could  form  no  safe  rale 
for  the  interpretation  of  the  statute,  which  ought  to  be  general.  If 
there  are  careless  lenders  and  fraudulent  borrowers  on  the  one 
hand,  there  may  be  usurious  or  over-reaching  lenders  and  oppressed 
or  over-reached  borrowers  on  the  other:  but  in  either  case  the 
rule  must  be  the  same,  which  the  statute  lays  down,  if  a  court  of 
law  is  to  apply  it  with  certainty :  and,  unless  applied  with  certainty, 
[  •802  ]  it  becomes  no  rule  at  all.  The  ^strictness  of  former  decisions  has 
been  complained  of  as  technical  and  favouring  fraud;  I  am  far 
from  saying  that  none  of  them  have  had  the  effect  of  defeating  an 
honest  security :  is  any  rule  so  wisely  framed  as  to  be  secure  from 
abuse  ?  But  I  believe  that  this  strictness  has  led  to  greater  care 
in  the  execution  of  these  instruments,  which  is  attested  by  their 
coming  before  the  Courts  much  less  frequently  than  formerly.  It 
is  perfectly  easy  to  comply  literally  with  what  the  statute  requires : 
that  course  must  be  safe.  I  cannot  feel  the  force  of  the  argument 
that  it  is  difficult  to  frame  a  faultless  equivalent :  no  one  need  have 
recourse  to  equivalents  ;  and  those  who  will  speculate  on  such  have 
no  right  to  complain  if  they  should  turn  out  to  be  insufficient. 

I  have  not  thought  it  necessary  to  refer  to  any  decisions  speci- 
fically :  it  was  not  contended  that  the  general  current  of  authority 
was  not  in  accordance  with  the  view  I  have  taken ;  but  it  was 
rather  desired  to  review  them.  In  my  opinion,  if  the  matter  were 
now  for  the  first  time  to  be  considered,  it  would  be  right  to  come  to 
the  same  conclusion. 

I  think  the  rule  should  be  discharged. 
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In  this  case  the  question  has  been  whether  a  memorandum  of  Pickb'ring. 
attestation  to  a  warrant  of  attorney,  "  signed  in  the  presence  of  A.  B., 
who  subscribe  my  name  as  the  attorney  attending  on  behalf  of 
defendant  and  at  his  request  attesting  the  execution,  having  first 
read  over  and  explained  the  instrument,"  is  a  suflScient  compliance 
with  Stat.  1  &  2  Vict.  c.  110,  s.  9  (0-  The  memorandum  is  properly 
subscribed  by  the  name  of  the  witness,  and  properly  states  that  he 
subscribes  as  *attorney ;  and,  according  to  my  understanding  of  [  *803  | 
the  words,  it  declares  that  he  who  now  as  the  attorney  of  the  party 
attests  the  execution  had,  before  such  execution,  as  the  attorney  of 
the  party,  read  over  and  explained  to  him  the  nature  of  the  instru- 
ment. Assuming  that  the  statute  is  to  be  construed  strictly  and  a 
literal  compliance  exacted,  according  to  the  judgment  in  Ilibbert  v. 
Barton  (2),  this  is  suflScient. 

According  to  that  case  the  memorandum  must  allege  that  the 
attorney  subscribing  had  acted  as  attorney  to  inform  the  party  of 
the  nature  of  the  instrument;  it  assumes  that  an  attorney  may 
subscribe  as  attorney  in  the  subscription  without  having  been  the 
attorney  to  inform  of  the  nature  of  the  instrument:  it  was  an 
extreme  construction,  adopted  with  doubt  by  Baron  Parke,  and 
with  such  repugnance  on  the  part  of  Lord  Abingbr  that  he  assigned 
as  his  reason  the  then  existing  feeling  in  favour  of  defendants  and 
prisoners:  and  no  one  perceived  more  clearly  than  himself  the 
mischief  which  must  result  from  this  feeling  if  it  were  carried  to  the 
extent  of  generally  construing  instruments  so  as  to  defeat  the 
intention  of  the  parties. 

There  is  no  dispute  that  this  attestation,  in  respect  of  the  witness 
subscribing  his  name  and  stating  that  he  subscribes  as  the  attorney, 
is  correct.  But  the  question  has  been  whether  the  witness  declared 
by  the  attestation,  according  to  Lord  Abinoer,  that  he  had  been 
attorney  in  the  actual  transaction,  and  knew  what  the  document 
was  about ;  according  to  Baron  Parke,  *'  that  the  attesting  attorney 
was  present  for  the  purpose  of  advising  the  defendant  as  to  the 
nature  and  effect  of  the  instrument,  *and  that  he  attested  it  as  [  *^^^  ] 
such  attorney."  Now  by  the  present  attestation  it  appears  to  me 
to  be  stated  that  the  witness  who  subscribes  as  attorney  had,  as 
attorney,  first  read  over  and  explained  ^^e  instrument.  In  gram- 
mar, ''who"  may,  according  to  the    ^Q^text,  signify  "and  I;" 


(1)  See  arUe,  p.  793,  note  (1). 
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rococK  "as,"  in  law,  signifies  "in  the  capacity  of;"  the  expression  that 
PiG«tc«ixG.  an  agent  did  an  act  in  a  certain  capacity  is  equivalent  to  "the 
agent  being  in  that  capacity  did  the  act ;  "  and  the  expression  that 
an  agent  being  in  a  certain  capacity  did  an  act,  having  first  done 
another  act,  is  equivalent  to  "  the  agent  being  in  that  capacity  did 
the  first  act  first  and  then  the  second  act."  This  attestation,  then, 
expresses  grammatically  that  "  I,  being  the  attorney  attending  on 
behalf  of  the  party  and  at  his  request,  read  over  and  explained  the 
instrument  to  him,  and  now  attest  his  execution."  That  which  is 
expressed  is  both  stated  and  declared ;  and  he  who  states  or 
declares  need  not  state  or  declare  that  he  states  or  declares. 
Whether  the  statute  or  the  decisions  be  referred  to,  the  attestation 
expresses  all  the  ideas  required  by  the  Legislature  as  perfectly  as 
language  will  permit;  it  being,  as  far  as  I  know,  impossible  to 
frame  a  sentence  incapable  of  misconstruction. 

No  definite  objection  was  offered  to  this  attestation  in  argument : 
the  learned  counsel  suggested  that  quibbles  in  respect  of  such 
instruments  had  been  before  supported,  and  perhaps  a  quibble 
might  be  found  on  the  present  occasion.  If  it  is  said  that  "  the 
parties  have  the  words  of  the  statute  before  them,  and  why  cannot 
they  use  them  ? "  I  would  answer  that  no  form  is  given  by  the 
statute,  and  that  this  objection  ought  never  to  receive  assent  unless 
the  objector  adduces  that  which  he  can  show  to  be  a  valid  form, 
[  ♦805  ]  and  by  comparison  with  a  *valid  form  points  out  the  invalidity  of 
the  form  objected  to. 

If  the  words  of  the  enactment  are  strictly  followed,  the  attesta- 
tion would  be  void  according  to  Hibbert  v.  Bai-ton  (i).  In  the 
words  of  the  statute,  the  attestation  would  be  "  I  subscribe  my 
name  as  a  witness  to  the  execution"  &c.  "and  I  hereby  declare 
myself  to  be  attorney  for  the  party  executing  the  same,  and  state 
that  I  subscribe  as  such  attorney : "  and  it  would  be  consistent 
with  this  that  the  subscribing  witness  became  attorney  at  the  time 
of  subscribing  without  having  been  attorney  before ;  and  according 
to  that  decision  it  is  necessary  to  add  that  he  who  subscribes  and 
declares  himself  to  be  the  attorney  had  first  informed  the  party  of 
the  nature  of  the  instrument  that  is  read  over,  and  explained  it  to 
him,  which  is  done  here :  and,  as  the  subscribing  must  be  not 
merely  by  the  same  man  but  by  the  same  attorney  who  gave  the 
information,  I  cannot  suggest  a  more  precise  expression  than  that 
'I  subscribe  as  the  attorney  attending  on  behalf  of  the  party, 
(1)  10  M.  &  W.  678. 
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attesting  his  execution,  having  first  explained  the  instrument  to 
him." 

I  regret  that  I  differ  from  my  brethren,  because  this  case  will  be 
added  to  the  number  of  those  where  the  creditor  instead  of  receiving 
from  is  adjudged  to  pay  to  his  debtor,  and  where  the  law  increases, 
instead  of  redressing,  the  loss  from  wrong. 

Rule  diacJiarged,  without  costs. 


POCOCK 

V. 

PlCKEUINO. 


IN   THE  EXCHEQUER  CHAMBEll. 


(Error  from  the  Queen's  Bench.) 
OSTLER  V.   COOKE   and  Others. 

(18  a  B.  831—840;  S.  C.  22  L.  J.  Q.  B.  41 ;  17  Jur.  370;  19  L.  T.  0.  S.  286.) 

A  local  Drainage  Act  created  the  lords  or  ladies  of  three  manors,  or,  in 
his,  her  or  their  absence,  their  agents  appointed  in  writing  under  their 
hands,  Commissioners  for  executing  the  Act ;  it  authorized  the  Commis- 
sioners to  take  lands  for  the  purposes  of  the  drainage ;  and  it  contained 
clauses  for  that  purpose  to  the  same  effect  as  those  in  the  Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  subsequently  passed :  And  it 
provided  that  no  person  should  be  capable  of  acting  as  a  Commissioner  or 
agent  for  a  Commissioner  till  he  had  made  a  declaration  that  he  would  duly 
execute  the  powers  in  the  exercise  of  which  he  should  act  as  Commissioner 
or  agent. 

The  three  lords  of  the  manors,  by  writing  under  their  hands  respectively, 
appointed  the  defendants  their  agents ;  but  without  having  first  made  the 
declaration.  The  defendants  acted  as  Commissioners  (first  making  the 
declaration],  and  gave  plaintiff  a  written  notice  that  they  required  to  take, 
for  the  purposes  of  the  Act,  3  acres,  1  rood,  25  perches,  of  his  land ;  describing 
the  specific  acres,  rood  and  perches.  Plaintiff  refused  to  treat ;  and  the 
Commissioners  thereupon  issued  a  warrant  to  the  sheriff  of  the  county  to 
summon  a  jury  to  assess  the  sum  to  be  paid  to  plaintiff  for  the  purchase  of 
3a.  Ir.  2dp.  of  land,  required  for  the  purposes  of  the  Act ;  but  the  warrant  did 
not  recite  or  refer  to  the  notice,  nor  describe  specifically  which  Sa.  Ir.  2dp. 
were  required.  Plaintiff  had  two  hundred  acres  of  land  in  the  district. 
Both  the  notice  and  warrant  were  in  the  defendants*  names  as  Commissioners. 
A  jury  was  impannelled,  and  assessed  the  price  of  3a.  Ir.  25p.  pointed  out 
to  them,  which  were  in  fact  the  same  land  specifically  described  in  the 
notice.  An  inquisition  was  drawn  up,  reciting  the  warrant  but  not  the 
notice,  and  not  showing  specifically  in  respect  of  which  3a.  Ir.  25p.  of 
plaintiff's  land  the  price  was  assessed.  Plaintiff,  who  had  throughout 
protested  against  the  proceedings,  refused  to  receive  the  price  so  assessed. 
Defendants  paid  it  into  the  Bank  (under  a  section  in  the  local  Act  enabling 
them  so  to  do),  and  entered  on  the  land.  Plaintiff  having  thereupon 
brought  an  action  against  them : 

Held,  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of 
the  Court  of  Queen's  Bench, 

That  the  lords  and  ladies  of  the  manors  were  Commiesiouera  by  virtue  of 
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OsTLKR  ^^®  local  Act,  and,  if  they  did  not  choose  to  officiate,  might  appoint  agents 

r.  for  such  time  as  thoy  thought  proper ;  which  agents  thereupon  became 

Cooke.  Commissioners,  and  might  issue  notices  and  warrants  in  their  own  names, 

and  were  not  bound  to  show  on  the  face  of  their  proceedings  for  what  lord 

or  lady  they  respectively  acted. 

That  such  an  appointment  of  an  agent  was  well  executed  though  the  lord 
or  lady  had  not  previously  made  the  declaration  required  by  the  local  AcL 
And  that  the  inquisition  was  good,   though  it  did  not,  directly  or  by 
reference,   specify  the  particular  acres,  rood  and  perches  for  which  the 
Commissioners  were  to  pay. 

After  the  decision  of  the  Court  of  Queen's  Bench  in  this  case  (i), 
[  *832 1  the  ^special  case  was  turned  into  a  special  verdict  according  to  the 
liberty  reserved;  and  judgment  was  entered  for  the  defendants  on 
all  the  issues  except  the  first  (2).  The  statements  in  the  verdict  did 
not  vary  from  those  of  the  special  case  in  any  respect  material  to 
this  report  (3).  The  plaintiff  brought  error  in  the  Exchequer 
Chamber,  the  grounds  specially  assigned  being:  That  the  defen- 
dants had  no  authority  under  stat.  6  &  7  Vict.  c.  Ixxvi.,  local  and 
personal,  public,  to  enter  upon  the  closes,  &c.  in  the  declaration 
mentioned,  and  take  the  land  of  the  plaintiff :  that  the  proceedings 
under  which  they  so  entered  were  irregular  on  the  face  of  them : 
and  that  judgment  was  erroneously  given  for  the  defendants  on  the 
2nd,  8rd,  4th  and  6ih  issues.  Joinder. 
[  833  ]  The   writ  of  error  was  now  argued,  before  Maule,  Cresswell, 

Williams  and  Talfourd,    JJ.,    and   Parke,   Alderson    and    Piatt, 
Barons. 

Sir  F.  Thesiger,  Attorney-General,  for  the  plaintiff  : 

First,  the  defendants  had  no  title  to  act  as  Commissioners  ;  and 
this  defect  vitiates  the  whole  of  the  proceedings.  Sect.  1  of  stat. 
6  &  7  Vict.  c.  Ixxvi.,  enacts  that,  for  the  purposes  there  pointed  out, 
certain  individuals  shall  be,  and  they  are  thereby  appointed,  Com- 
missioners. Power  is  given  to  them  to  nominate  agents ;  but  they 
cannot  withdraw  themselves  from  being  Commissioners:  they  must, 
in  the  commencement,  take  up  that  character.  Here  the  Commis- 
sioners never  made  the  declaration  prescribed  by  sect.  2  (4),  nor 

(1)  Ostler  V.  CiH)ke,  13  Q.  B.  143.  (13  a  B.  p.  147,  L  9),  appeare  to  be  a 

(2)  The  judgment  of  the  Court  in  mistake  for  1843.  The  latter  date  is 
Ostler  V.  Cooke,  78  R.  R.  J23,  337  (13      given  in  the  special  verdict. 

Q.  B.  143,  163)  appears  to  have  been  (4)  Stat.  6  &  7  Vict.  c.  Ixxvi.,  s.  32, 

given  for  the  plaintiff  on  the  fifth  as  enacts  that,  in  any  action  against  the 

well  as  the  first  issue,  as  there  stated :  Commissioners,  or  any  of  the  persons 

hut  judgment  was  entered  up  as  in  acting  in  the  execution  of  this  Act,  for 

the  text,  above.  any  matter  or  thing  arising  out  of  the 

(3)  •*  1843  "  in  78  R.  R.  326,  1.  40  Act,  the  qualification  of  the  Commis- 
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have  they  done  any  official  act  except  that  of  nominating  agents.       Ostler 
But  to  do  that  act  itself  they  ought  to  have  clothed  themselves        cooke. 
with  authority  by  making  the  declaration,  which,  as  set  out  in 
Schedule (B.),  promises  due  execution  of  "  all  the  powers  and  autho- 
rities in  the  execution  whereof  "  the  party  "  shall  at  any  time  act  as  a 
Commissioner."    It  may  not  be  necessary  that  the  agent  should  *be       [  *®^*  ^ 
appointed  pro  hue  vice  whenever  he  acts ;  there  may  be  a  standing 
appointment :  but  the  statute  contemplates  that  the  Commissioner 
will  act  sometimes;  and  he  should  be  qualified.     The  words  **in 
his,  her,  or  their  absence,"  in  sect.  1,  do  not  imply  that  the  Com- 
missioner shall  retire  altogether.     The  powers  are  important ;  and 
it  must  have  been  intended  that,  to  some  extent  at  least,  the  Com- 
missioners should  exercise  them  personally,  though  their  nominees 
may  act  in  their  "  absence." 

(Cresswell,  J.:  It  can  hardly  have  been  expected  that  they 
should  discharge  all  the  functions  themselves,  because  ladies  of 
manors  may  be  Commissioners. 

Aldbrson,  B.  :  The  lords  may  be  minors.) 

In  many  parts  of  the  Act  a  plain  distinction  appears  between  Com- 
missioners and  agents.  By  sect.  165,  '*  Commissioners  "  is  defined 
as  meaning  **the  Commissioners  appointed  under"  "this  Act." 
Sect.  10  vests  all  the  works  there  mentioned  in  "  the  said  Commis- 
sioners," and  empowers  them  to  bring  actions  and  prefer  indict- 
ments. This  cannot  apply  to  agents ;  nothing  requires  that  they 
should  have  a  standing  appointment;  and,  if  they  are  only  nomi- 
nated occasionally,  the  property  cannot  vest  and  revest  as  changes 
take  place :  it  must  remain  in  the  Commissioners. 

(Maule,  J. :  In  their  absence  are  not  the  agents  '*  the 
Commissioners  ?  ") 

Sect.  2  forbids  acting  either  "  as  a  Commissioner  or  as  an  agent  of 
a  Commissioner"  without  having  made   the  declaration.     These 

sioners,  and  the  appointment  of  clerks,  qualification  or  appointment.  The 
treasiLrers,  collectors,  superintendents,  special  verdict  stated  *'  that,  the  said 
or  other  persons  appointed  by  the  Com-  plaintiff  not  having  given  the  notice 
missioners  under  the  authority  of  this  required  by  sect.  32  of  the  said  Act,  a 
Act,  shall,  upon  the  trial  of  such  action,  Judge's  order  was  made  by  consent  that 
stand  admitted  in  evidence,  unless  the  the  plaintiff  should  be  held  not  to  have 
party  agai n st  w horn  it  would  be  evidence  admitted  the  qualification  of  the  Corn- 
shall  have  given  notice,  at  the  time  and  missioners,  but  should  be  allowed  to 
in  the  manner  pointed  out  by  this  dispute  the  same  except  as  to  the  declar- 
section,  that  he  intends  to  dispute  such  ation  and  oath  taken  by  the  defendants/' 
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OsTLEB  distinctive  words  are  idle  if  the  two  offices  are  identified.  Sect.  8 
Cooke.  imposes  a  penalty  if  **  any  Commissioner  shall  act  before  he  shall 
have  made  the  said  declaration,  or  if  any  person,  not  being  duly 
qualified,  shall  act,  or  shall  appoint  an  agent  or  deputy  who  shall 
act  in  the  execution  of  this  Act."  Sect.  4  does  not  remove  the 
[  *835  ]  ^objection :  it  merely  prevents  the  annulling  of  acts  done  at  a 
lawful  meeting  of  Commissioners  if  an  unauthorized  person  happens 
to  have  been  present. 

(Alderson,  B.  :  The  person  himself  is  punishable  under  sect.  8. 

Parke,  B.  :  The  intention  probably  was  to  punish  the  unautho- 
rized individual  without  invalidating  the  act.) 

That  is  so.  There  could  be  no  act  of  a  meeting  at  all  unless  more 
than  one  qualified  person  were  present:  but,  where  that  is  the 
case,  the  act  is  not  to  be  invalidated  because  an  unquah'fied 
person  attended.  The  argument  here,  which  sect.  4  does  not 
meet,  is,  that  if  the  principal  has  not  power  to  act  he  has  not  power 
to  make  a  deputy. 

Secondly,  the  agents  here  ought  to  have  shown  in  their  pro- 
ceedings for  what  Commissioners  they  respectively  acted.  That 
does  not  appear ;  but  the  defendants  act  in  their  own  names  as 
Commissioners.  This  is  material,  if  the  distinction  pointed  out, 
between  the  Commissioners  and  their  agents,  be  correct. 

Thirdly,  the  proceedings  are  defective  in  not  specifying  the 
parcels  of  land  which  are  to  pass.  This  is  evidently  necessary 
where  the  lands  to  be  taken  are  part  of  a  larger  quantity.  The 
notice  to  treat,  here,  does  describe  the  parcels ;  but  the  warrant, 
which  is  the  sheriff's  authority  to  summon  a  jury,  neither  specifies 
the  parcels  sufficiently  nor  refers  to  the  notice.  The  inquisition 
refers  to  nothing  but  the  warrant,  and  does  not  denote  the  parcels, 
further  than  by  that  reference.  Yet,  by  sect.  87  (i),  the  inquisition 
is  the  judgment  which  is  to  be  recorded  and  filed  with  the  clerk  of 
the  peace,  and  to  be  the  evidence  of  the  transaction. 

[  *S'i6  ]  (Maule,  J. :  The  ^plaintiff  might  be  at  a  loss  hereafter  to  make 

title  to  the  rest  of  the  land,  because  some  one  might  say :  How  do 
we  know  that  any  three  acres  are  not  those  included  in  the 
inquisition  ?  ") 

That  was  suggested  in  the  Court  below. 

(1)  78  B.  B.  341  (13  Q.  B.  p.  166). 
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(Maulb,  J. :  Is  the  notice  recorded  in  any  way  ?)  Ostler 

It  is  not.  This  case  differs  from  Taylor  v.  Clemson  (i),  where  it  was 
held  that  the  existence  of  a  disagreement,  which  was  a  fact 
essential  to  the  jurisdiction  of  the  sheriff  and  his  jury,  might  be 
inferred  from  the  warrant  and  inquisition,  though  not  expressly 
averred  in  them.  There  the  parcels  were  carefully  set  out  in  the 
inquisition :  the  objection  therefore  arising  in  this  case,  and  which 
is  supported  by  the  decision  on  the  ninth  point  in  Rex  v.  Manning  (2), 
did  not  exist. 

(Parke,  B.  :  In  Taylor  v.  Clemson  (3)  Lord  Cottbnham  laid  it 
down  "  that  the  inquisition  or  other  proceeding  need  not  state  any 
matter  not  cognizable  by  the  authority  whence  such  proceeding 
emanates.") 

That  the  sheriff  is  not  bound  to  state  facts  within  the  cognizance  of 
other  parties,  and  of  which  he  is  not  obliged  to  receive  proof :  but 
the  parcels  for  which  purchase  money  is  to  be  assessed  under  this 
Act  are  within  the  cognizance  of  the  sheriff,  and  he  is  bound  to 
know  them.  The  inquisition  is  a  statutory  conveyance,  under 
which,  on  deposit  of  the  purchase  money,  the  land  vests  absolutely 
without  any  further  proceeding,  as  appears  by  sect.  68  (4). 

Another  objection  is  that,  as  the  verdict  expressly  states,  no 
precept  for  delivery  of  possession  has  been  *is8ued  to  the  sheriff,       [  *837  ] 
under  sect.  78  (6). 

(Maulb,  J. :  If  the  land  is  vested  in  the  Commissioners  by  pay- 
ment  into  the  Bank  under  sect.  68,  they  do  not  require  a  precept 
for  the  purposes  of  this  action.) 

Bramwell,  contra,  was  stopped  by  the  Court. 

Fareb,  B.  : 

We  are  all  of  opinion  that  the  judgment  of  the  Court  of  Queen's 
Bench  is  right. 

The  first  question  is  whether  the  defendants  are  entitled  to 

defend  as  ''  Commissioners."    It  is  true  that  the  first  section  of  the 

Act  appears   somewhat  inartificial,    especially    when    its  clauses 

are  coupled   with   the  schedules.    But   we  are  of  opinion  that, 

(1)  2  Q.   B.    978.     Judgments  in  (2)  1  Burr.  377. 

Q.  B.and  Exchequer  Chamber  affirmed  (3)  65  R.  R.  296  (11  CI.  &  Fin.  651). 

in  Dom.  Proc,  Taylor  v.  Chmson,  65  (4)  See  78  B.  B,  338  (13  Q.B.  163). 

R.  R.  273  (11  CI.  &  Fin.  610).  (5)  See  78  R.  R.  339  (13  Q.  B.  164). 
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08TLBB  subBtantially,  the  Act  constitutes  the  lords  or  ladies  of  the  manors 
Cooke.  Commissioners,  and  that,  if  they  do  not  choose  to  act,  but  absent 
themselves,  they  may  appoint  their  agents,  who  then  are 
Commissioners.  Sect.  1  expressly  enacts  that  the  lords  or  ladies 
of  the  three  manors,  or  their  agents  appointed  in  writing  under  their 
hands,  and  which  respective  appointments  may  be  in  the  form 
given  by  Schedule  (A.),  "  shall  be  and  are  hereby  appointed  Com- 
missioners for  executing  this  Act."  Looking  at  the  situation  in  life  of 
the  persons  first  mentioned,  it  might  be  supposed  that  they  p.obably 
would  not  act  in  person.  The  form  in  the  schedule  is,  inde.)d,  not 
very  well  adapted  to  the  contemplated  state  of  things ;  but  the  use 
of  it  is  not  obligatory ;  the  form  is  to  be  that,  or  as  near  thereto  as 
circumstances  will  admit.  And  the  enactments  of  the  statute,  not 
the  schedule,  must  be  looked  to.  The  effect  of  those  enactments 
[  '838  ]  is,  *that  the  lords  of  the  manors  may  transfer  their  functions  to 
their  appointed  agents  for  as  long  a  time  as  they  respectively  please, 
and  that  the  agents  are  thereby  authorized  to  act  as  Commissioners 
in  their  own  names. 

It  is  contended  that  the  lords  ought  first  to  have  made  the 
declaration  required  by  sect.  2.  Assuming  that  to  be  so,  the 
omission  would  not  make  the  act  of  appointment  void,  but  would 
only  subject  the  person  executing  it  to  a  penalty.  But  in  appointing 
agents  the  lords  do  not  act  as  Commissioners  within  the  meaning 
of  sect.  2. 

Then  it  is  argued  that  the  inquisition  is  bad,  because  it  does  not 
specify  the  parcels  which  are  to  be  purchased.  It  would  be  more 
convenient  that  that  should  be  done ;  but  we  do  not  think  that, 
because  it  is  omitted,  the  inquisition  is  void.  It  is  not  a  Parlia- 
mentary conveyance:  it  is  only  the  result  of  an  inquiry  for  the 
purpose  of  estimating  the  amount  to  be  paid  or  tendered.  As  soon 
as  that  payment  or  tender  is  made,  the  Commissioners  may  enter : 
and,  if  the  land  owner  should  fail  to  make  a  title,  or  should  be 
unwilling  to  convey,  the  Commissioners  may  deposit  the  purchase 
money  as  sect.  68  directs ;  and  the  land  then  vests  in  th^m.  If 
they  entered  upon  different  land  from  that  to  which  the  inquisition 
applies,  the  proceeding  would  be  irregular  and  might  be  set  aside : 
but  here  it  is  apparent  that,  in  fact,  the  land  entered  upon  is  the 
same  with  that  which  was  described  by  metes  and  bounds  in  the 
notice  to  the  plaintiff. 

The  rest  of  the  Court  concurred. 

Judgment  affirmed. 
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The  following  clauses  of  stat.  6  &  7  Vict.  c.  Ixxvi.,  not  set  out  in  Ostler 
the  report  of  Ostler  v.  Cooke  (i),  but  cited  before  the  Court  of  Error,  cooke. 
may  conveniently  be  added  here.  [  839  ] 

Sect.  1  enacts  as  follows:  "Whereas  certain  fen  lands  and  low 
grounds  in  the  several  parishes,  hamlets,  townships,  or  places  of  " 
&c.  ''  containing  in  the  whole  2,720  acres  or  thereabouts,  (that  is  to 
say)"  &c.,  ''or  some  portions  of  the  said  fen  lands  and  low  grounds, 
have  been  for  many  years  past  and  still  are  liable  to  inundation, 
and  are  thereby  injured  and  rendered  to  a  great  degree  unprofitable 
to  the  owners  and  occupiers  thereof  respectively :  And  whereas  the 
said  fen  lands  and  low  grounds  would  be  greatly  improved,  and 
rendered  of  much  greater  value  to  the  owners  and  occupiers  thereof, 
if  the  same  were  effectually  drained  and  embanked ;  "  it  is  therefore 
enacted  :  ''  That  from  and  immediately  after  the  passing  of  this  Act 
the  lords  or  ladies  of  the  several  and  respective  manors  of  Bardney, 
Tupholme,  and  Stixwould  aforesaid  for  the  time  being,  (or,  in  his, 
her,  or  their  absence,  their  respective  agents,  appointed  by  writing 
under  his,  her,  or  their  respective  hands,  for  each  of  the  said  manors 
respectively,)  and  which  respective  appointments  may  be  made 
according  to  the  form  specified  in  Schedule  (A.)  to  this  Act"  (2), 
''  or  as  near  thereto  as  circumstances  will  admit,  shall  be  and  are 
hereby  appointed  Commissioners  for  executing  this  Act :  Provided, 
nevertheless,  that  no  person  shall  be  capable  of  acting  as  agent 
for  more  than  one  Commissioner  at  one  time." 

Sect.  2  enacts :  "  That  no  person  shall  be  capable  of  acting  as  a 
.Commissioner  or  as  an  agent  of  a  Commissioner  until  he  shall  have 
made  and  subscribed  a  declaration  in  the  words  or  to  the  effect  set 
forth  in  the  Schedule  (B.)  to  this  Act "  (2). 

Sect.  3  enacts :  *'  That  in  case  any  Commissioner  shall  act  before 
he  shall  have  made  the  said  declaration,  or  if  any  person,  not  being 
duly  qualified,  shall  act,  or  shall  appoint  an  agent  or  deputy  who 
shall  act  in  the  execution  of  this  Act,  every  such  person  shall  forfeit 
and  pay  for  every  such  offence  the  sum  of  50Z. ; "  "  and  the  person 
so  prosecuted  shall  prove  that  he  hath  made  such  declaration,  and 
is  qualified  as  aforesaid,  without  any  other  evidence  on  the  part  of 
the  prosecutor  or  plaintiff  than  that  such  person  hath  acted  as  a 
Commissioner  in  the  execution  of  this  Act,  or  hath  appointed  an 
agent  who  hath  acted  in  the  execution  of  this  Act." 

Sect.  4  enacts :  "  That  no  act  or  proceeding  of  the  Commis- 
sioners shall  be  impeached  or  rendered  or  deemed  to  be  informal  by 
(1)  78  E.  R.  323  (13  Q.  B.  143.  163  et  seq).  (2)  13  Q.  B.  145. 
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Ostler      reason  of  any  person  not  daly  authorized  to  act  as  a  Commissioner 
Cooke.       ^^  ^^6  execation  of  this  Act  having  acted  or  concnrred  therein." 

Sect.  10  enacts :  **  That  the  property  of  and  in  the  several  mills  or 
engines,  sluices,  tunnels,  bridges,  culverts,  catchwaters,  locks,  quays, 
[  *^*o  ]  banks,  *foreland8,  drains,  watercourses,  and  other  works  of  drainage 
and  embankment  to  be  erected,  raised,  set  out,  cut,  made,  and  used 
under  the  authority  of  this  Act,  and  all  tools,  implements,  timber, 
and  other  articles  or  things  provided  or  made  use  of  for  the 
purposes  of  this  Act,  and  of  and  in  any  land  to  be  purchased  by  the 
Commissioners  in  pursuance  of  the  powers  herein  contained,  shall 
be  vested  in  the  said  Commissioners,  who  shall  have  full  power 
and  authority  and  controul  over  the  same  and  every  of  them; 
and  the  Commissioners  are  hereby  empowered  to  bring  any  action, 
or  to  prefer  any  bill  of  indictment,  against  any  person  who  shall 
injure  or  damage  the  same  or  any  of  them ;  and  in  all  such  actions 
or  bills  of  indictment  it  shall  be  sufficient  to  state  generally  that 
the  article  or  thing  for  or  on  account  of  which  such  action  shall 
be  brought,  or  such  bill  of  indictment  preferred,  is  the  property 
of  '  The  Commissioners  for  the  drainage  of  the  fen  lands  and 
low  grounds  in  Bardney,'  *'  &c.,  **  without  particularly  stating  or 
specifying  the  names  of  all  or  any  of  the  said  Commissioners." 
As  to  sect.  82,  see  p.  806,  note  (a),  ante. 

Sect.  51  enacts  :  ''  That,  subject  to  the  provisions  of  this  Act,  the 
Commissioners  shall  have  full  power  and  authority  to  enter  into  or 
upon,  and  to  take  such  of  the  lands  within  the  several  parishes  or 
places  aforesaid  as  it  may  be  necessary  or  desirable  to  take  for  the 
site  of  any  mill"  &c.  "watercourse,  or  other  works  which  may  be 
essential  or  conduce  to  the  more  effectual  drainage  of  the  said  fen 
lands  and  low  grounds,  and  to  take  and  dig  earth  or  soil  therefrom, 
and  to  cut  through  such  lands  for  the  purpose  of  making  any  drains 
or  watercourses,  or  of  altering,"  &c.  any  existing  drains  Sec,  which 
they  may  deem  it  necessary  to  make,  alter  &c.,  and  to  take  and  use 
the  lands  adjoining  the  said  drains  for  depositing  the  earth  and  soil 
&c. ;  "  and  to  do  all  such  other  acts  as  may  be  necessary  to  carry 
into  effect  the  purposes  of  this  Act,  doing  as  little  damage  as  may 
be,  and  making  satisfaction  to  the  parties  injured  thereby;  and 
for  that  purpose  the  said  Commissioners  are  hereby  empowered  to 
agree  with  the  proprietors  of  and  persons  interested  in  any  lands 
which  the  Commissioners  shall  judge  necessary  to  be  dug,  cut,  used, 
or  entered  upon  for  any  of  the  purposes  of  this  Act,  for  the  purchase 
or  for  the  temporary  occupation  of  such  lands,  or  for  the  recompense 
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to  be  made  to  such  proprietors  and   persons  interested  for  the      Ostlbr 
damages  they  may  sustain  thereby,  and  also  to  settle  and  ascertain       gooke. 
in  what  proportion  the  sums  so  agreed  for  shall  be  paid  to  the 
several  persons  interested  in  the  premises." 

Sect.  165  (interpretation  clause),  enacts  that,  *'  The  expression 
'The  Commissioners'  shall  mean  the  Commissioners  appointed 
under  or  by  virtue  of  this  Act." 


IN  THE  QUEEN'S   BENCH. 


BATEMAN   v.   BLUCK(l).  i852. 

(18  Q.  B.  870—878;  S.  0.  21  L.  J.  Q.  B.  406;  17  Jur.  386.)  .A«*wl8. 

Trespass  for  entering  plaintiff's  close  and  pulling  down  a  wall  therein.  L  ^'^  J 
Plea:  That  the  close  was  a  public  pavement  within  the  Metropolitan 
Paving  Act,  57  (Jeo.  III.  c.  xxix. ;  that  plaintiff,  unlawfully  and  contrary 
to  the  Act,  erected  thereon  the  said  wall ;  and,  because  the  wall  incumbered 
the  pavement,  and  plaintiff  refused,  on  defendant's  request,  to  remove  the 
same,  defendant  entered  and  pulled  it  down  : 

Held,  on  motion  for  judgment  non  obstante  veredicto,  that  the  plea  was 
bad  for  not  showing  that  it  was  absolutely  necessary  for  defendant,  in  order 
to  exercise  the  alleged  right  of  passage,  to  remove  the  walL 

A  public  highway  may,  in  law,  exist  over  a  place  which  is  not  a  thorough- 
fare.   Whether,  in  fact,  it  does  exist  or  not,  is  a  question  for  the  jury. 

Trespass  for  breaking  and  entering  the  close  of  plaintiff,  in  the 
parish  of  St.  Sepulchre,  in  the  county  of  Middlesex,  and  pulling 
down  a  wall  of  plaintiff  in  the  said  close. 

First  plea :  Not  guilty.    Issue  thereon. 

Second  plea :  That  the  said  close  and  the  said  wall  were  not, 
nor  was  either  of  them,  the  close  or  wall  of  the  plaintiff.  Issue 
thereon. 

Third  plea  :  That  the  said  parish  of  St.  Sepulchre,  before  and  at 
the  time  of  the  passing  of  stat.  57  Geo.  III.  c.  xxix.  (2),  was  a  part  of 
the  metropolis  included  within  the  weekly  bills  of  mortality ;  and  the 
said  close  was,  before  and  at  the  time  when  &c.,  a  paved  public 
place  within  the  true  intent  and  meaning  and  subject  to  the  pro- 
visions of  the  said  Act,  that  is  to  say,  a  public  footway  pavement 
which  had  been  and  then  was  paved,  cleansed  and  lighted  under 
the  authority  of  the  Commissioners  acting  under  stat.  12  Geo.  IIL 

(1)  Cited,  Vernon  v.  Vestry  of  St,  regulating  the  streets  of  the  metro- 
JameSf  Westminster  (1880)  IH  Ch.  D.  polls,  and  removing  and  preventing 
449,457,  50  L.  J.  Ch.  81. — A.  C.  nuisances  and  obstructions  therein." 

(2)  Local    and     personal,    public.  (Printed  in  the  Statutes  at  Large.) 
**For  better  paving,  improving  and 
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Bateman     c.  68  (]) ;  *and  that  the  said  close  was  not  at  the  said  time  when  &c., 

Bluok.       ^or  was  any  part  thereof,  a   turnpike   road   or  any  part  of  any 

[  *87i  ]      turnpike  road ;  and  that,  just  before  the  said  time  when  &c.,  the 

plaintiff  had,  contrary  to  the  provisions  of  the  first  mentioned  Act, 

unlawfully  laid  in  and  upon  the  said  public  footway  pavement  divers 

bricks  &c.,  and  had  therewith  formed  and  constructed  in  and  upon 

the  said  pavement  the  said  wall  in  the  declaration  mentioned ;  and, 

because,  at  the  said  time  when  &c.,  the  said  wall  remained  on  and 

incumbering  the  said  public  pavement,  and  because  the  plaintiff 

then,  upon  the  reasonable  request  of  the  defendant,  refused  to 

remove  the  same,  the  defendant,  at  the  said  time  when  <bc.,  entered 

upon  the  said  close  for  the  purpose  of  pulling  down  the  said  wall,  and 

removed  the  bricks  and  other  materials  to  a  small  and  convenient 

distance,  and  there  left;  the  same  for  the  use  of  the  plaintiff,  doing 

no  unnecessary  damage :  which  are  the  same  alleged  trespasses  &c. 

Replication :  That  the  said  close  was  not,  at  the  time  when  &c., 

a  paved  public  place  within  the  true  intent  and  meaning  and  subject 

to  the  provisions  of  the  said  first  mentioned  Act.     Issue  thereon. 

Fourth  plea:  That,  before  and  at  the  said  time  when  &c.,  there 

was  and  of  right  ought  to  have  been,  into,  through,  over  and  along 

the  said  close,  a  public  and  common  highway  for  all  the  Queen's 

subjects  to  go  and  return,  pass  and  repass,  on  foot,  at  all  times,  at 

their  own  will  and  pleasure  ;  that  defendant,  before  and  at  the  said 

time  when  &c.,  was  possessed  of  a  dwelling-house  abutting  on  and 

having  a  door  opening  into  the  said  highway ;  and,  because  the 

[  '872  ]       plaintiff  had  wrongfully  erected  *in  and  upon  the  said  highway  the 

said  wall  so  near  to  the  said  door  of  the  defendant  as  to  obstruct 

the  same,  so  that  defendant  could  not,  without  prostrating  the  said 

wall,  pass  along  the  said  highway  into  and  from  the  said  house, 

and  because  plaintiff,  at  the  time  when  &c.,  refused,  upon  reasonable 

request  of  defendant  then  made  to  him  in  that  behalf,  to  remove 

the  said  wall,  defendant,  at  the  said  time  when  &c.,  entered  upon 

the  said  close  for  the  purpose  of  pulling  down,  and  did  pull  down, 

the  said  wall  &c.  (justifying  as  in  the  third  plea). 

Beplication :  That  there  was  not,  nor  of  right  ought  to  have  been, 

into,  through,  over  and  along  the  said  close,  a  public  and  comiuoii 

highway  &c.,  as  in  the  plea  alleged.    Issue  thereon. 

(1)  *'  For  the  better  relief  and  em-  ing,    and    regulating    the    squares, 

ployment  of  the  poor  within  that  part  streets,"  &c.,  '*  within  tne  same ;  and 

of  the  parish  of  St.  Sepulchre,  which  for  removing  annoyances  therefrom  " 

is  in  tiie  coiinty  of  Middlesex;  and  &c« 
for  paying,  cleansing,  lighting,  watch- 
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On  the  trial,  before  Coleridge,  J.,  at  the  Middlesex  sittings  after  batbman 
last  Easter  Term,  it  appeared  that  the  alleged  close  was  a  court  bluck. 
opening  into  a  public  street  in  the  parish  of  St.  Sepulchre.  There 
was  no  thoroughfare  through  the  court.  It  contained  fourteen  or 
fifteen  houses.  The  defendant  was  tenant  of  one  of  these  houses, 
which  had  a  door  opening  into  the  court,  made  by  a  previous 
tenant.  The  defendant  had  been  required  by  the  plaintiff  to  block 
up  the  door,  which  he  refused  to  do  ;  whereupon  the  plaintiff  erected 
the  wall  in  question  and  thereby  blocked  up  the  door ;  upon  which 
the  defendant  pulled  the  wall  down.  The  wall  was  erected  on  the 
pavement  of  the  court;  and  the  court  had  been  paved,  at  the 
request  of  the  plaintiff,  by  the  Commissioners  under  stat.  12 
Geo.  III.  c.  68,  and  was  lighted  under  the  powers  of  the  same  Act. 
It  was  objected,  for  the  plaintiff,  that  the  third  and  fourth  pleas 
were  not  proved,  inasmuch  as  the  court  *was  not  a  public  place  [  •873  ] 
within  the  meaning  of  stat.  57  Geo.  III.  c.  xxix.,  and,  not  being  a 
thoroughfare,  could  have  no  highway  through  it.  The  learned 
Judge  directed  a  verdict  for  the  plaintiff  on  the  first  issue  and  on  so 
much  of  the  second  issue  as  related  to  the  wall,  and  for  the  defen- 
dant on  the  residue  of  the  second  issue,  and  on  the  third  and  fourth 
issues,  with  leave  to  move  to  enter  the  verdict  for  the  plaintiff  on 
the  third  and  fourth  issues. 

Knowles,  in  last  Easter  Term,  obtained  a  rule  nisi  according 
to  the  leave  reserved,  and  also  to  enter  judgment  for  the  plaintiff 
Non  obstante  veredicto  on  the  third  issue. 

Montague  Chambers  and  Lush  now  showed  cause  (i) : 

First,  as  to  the  fourth  plea.  The  close  in  question  is  a  highway. 
It  is  objected  that  there  is  no  thoroughfare  through  it :  but  in  The 
Trustees  of  the  Rv^hy  Charity  v.  Merryweather  (2)  Lord  Eenyon 
observed  that  a  thoroughfare  was  not  necessary  to  make  a  place  a 
highway.  Woodyer  v.  Hadden  (3)  will  probably  be  relied  on :  but 
the  decision  there  did  not  turn  upon  this  particular  point,  with 
respect  to  which  Chambbb,  J.,  in  giving  judgment,  remarked  that 
the  decision  in  The  Trustees  of  the  Rugby  Charity  v.  Merry- 
weather  (2)  had  been  generally  acquiesced  in. 

(1)  The  argument  commenced  on  v.  North  (11  East,  '61b),  See  Bex  y, 
June  10th,  before  Lord  Campbell,  T?ie  Marquis  of  Downshire,  43  E.  E, 
Ch.  J.,  Coleridge,  Erie   and  Cromp-      328  (4  Ad.  &  EL  698). 

ton,  JJ.  (3)  14  B.  E.  706  (5  Taunt  125). 

(2)  10  E.  E.  528,  note  (a)  to  Daniel 
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batbmak         (Lord  Campbell,  Gh.  J. :  Unless  the  place  be  used  as  a  public 
Bluck.       passage,  what  use  can  the  public  make  of  it?) 

[  •874  ]  That  difficulty  was  suggested  by  *  Abbott,  Ch.  J.,  in  Wood  v. 
Veal  (i),  which  will  probably  be  cited  on  the  other  side ;  but  the 
point  was  not  expressly  decided  there.  In  the  present  case  the 
public  might  have  acquired  the  right  to  go  round  the  court  when 
passing  between  two  points  situate  on  either  side  of  it. 

Next,  as  to  the  third  plea.  The  question  whether  the  locus  in 
quo  was  a  public  footway  pavement  is  substantially  the  same  as 
that  which  arises  on  the  fourth  plea.  But,  further,  it  is  contended 
that  the  plaintiff  is  entitled  to  judgment  Non  obstante  veredicto^ 
because  a  private  person  has  no  right  to  abate  an  obstruction  in  a 
public  highway,  unless  it  interferes  with  his  passage  along  such 
highway.  Dimes  v.  Petley  (2)  will  be  relied  on.  But  in  that  case, 
which  was  an  action  for  negligence  in  navigating  defendant's  vessel, 
whereby  plaintiff's  jetty  was  injured,  the  defence  set  up,  that  the 
jetty  was  an  unlawful  obstruction  in  the  river,  and  that  the  defen- 
dant, having  occasion  to  navigate  his  vessel  over  that  part  of  the 
river,  and  using  all  the  skill  that  would  have  been  necessary  if  the 
jetty  had  not  been  there,  struck  against  it,  was  held  bad,  because  it 
did  not  show  that  there  was  a  necessity  for  the  defendant  to  navi- 
gate his  ship  over  that  part  of  the  river.  But  here  the  wall  in 
front  of  the  defendant's  door  must  clearly  be  an  obstruction,  and 
must  necessarily  have  been  removed  before  the  defendant  could 
exercise  his  right  of  passage. 

(Orompton,  J. :  The  plea  does  not  allege  such  necessity.) 

The  wall  was  an  obstruction  within  sects.  65, 66,  of  stat.  57  Geo.  III. 
c.  xxix. 

(Lord  Campbell,  Gh.  J. :  Those  sections  impose  a  penalty  upon 

the  party  creating  the  obstruction,  and  direct  the  removal  of  it  by 

\  the  appointed  authorities ;  but  the  statute  does  not  enable  a  private 

[  •sTo  ]       individual  to  take  the  law  into  his  own  hands,  *and  remove  the 

obstruction,  unless  it  interfere  directly  and  unavoidably  with  a 

right  of  his  own.) 

That  certainly  makes  it  difficult  to  support  the  third  plea. 

Oarth,  contra : 
As  to  the  fourth  plea,  there  was  no  evidence  that  the  court  in 

(1)  24  E.  E.  464  (5  B.  &  Aid.  454).  (2)  81  E.  E.  573  (15  a  B.  27G). 
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question  was  a  highway.    It  appeared  .that  it  was  a  cul  de  sac ;     Bateman 
and  it  could  not  be  a  highway  unless  it  were  a  thoroughfare.  Bluok. 

(Lord  Campbell,  Gh.  J. :  May  not  a  square,  or  public  promenade, 
having  only  one  entrance,  be  a  highway  ?) 

Perhaps  so ;  but  here  there  was  no  evidence  to  show  that  it  was  a 
public  place.  In  Hawkins's  Pleas  of  the  Crown,  Book  I.  c.  76,  s.  1 
(vol.  II.  p.  152,  7th  ed.)  it  is  said  "  that  every  way  from  town  to 
town  may  be  called  a  highway,  because  it  is  common  to  all  the 
King's  subjects,  but  that  a  way  to  a  parish  church,  or  to  the 
common  fields  of  a  town,  or  to  a  private  house,  or  perhaps  to  a 
village,  which  terminates  there,  and  is  for  the  benefit  of  the 
particular  inhabitants  of  such  parish,  house,  or  village  only,  may 
be  called  a  private  way,  but  not  a  highway,  because  it  belongeth 
not  to  all  the  King's  subjects,  but  only  to  some  particular  persons, 
each  of  which,  as  it  seems,  may  have  an  action  on  the  case  for  a 
nuisance  therein."  The  correctness  of  the  decision  in  The  Trustees 
of  the  Riigby  Charity  v.  Merryweather  (1)  was  much  questioned  by 
Mansfield,  Ch.  J.  in  Woody er  v.  Hodden  (2). 

(LoBD  Campbell,  Ch.  J. :  In  the  latter  case  it  was  held  that 
there  was  no  dedication  to  the  public.) 

Here  there  is  still  less  evidence  of  any  dedication.  In  Wood  v. 
Veal  (3)  two  of  the  Judges  express  their  dissent  from  the  doctrine 
laid  down  in  The  Trustees  of  the  Rugby  Charity  v.  Merryweather  (l). 

Lord  Campbell,  Ch.  J. :  [  876  ] 

I  am  of  opinion  that  the  verdict  upon  the  issue  on  the  third  plea 
was  properly  given  for  the  defendant,  inasmuch  as  the  evidence 
went  to  show  that  the  locus  in  quo  was  a  public  place  within  the 
statute.  But  I  am  also  of  opinion  that,  upon  this  issue,  the 
plaintiff  is  entitled  to  judgment  non  obstante  veredicto,  inasmuch  as 
the  plea  does  not  allege  that  the  defendant  enjoyed  any  right  in 
the  exercise  of  which  it  was  necessary  for  him  to  remove  the 
obstruction.  He  was  bound,  according  to  Dimes  v.  Petley  (4)  and 
the  cases  there  referred  to,  to  show,  not  only  that  he  had  such  a 
right,  but  that  there  was  no  way  in  which  he  could  exercise  it 
without  the  removal.    On  the  issue  raised  by  the  fourth  plea,  I 

(1)  10  B.  B.  528  (11  East,  375,  n.  (a)).  (3)  24  B.  R  454  (5  B.  &  Aid.  454). 

(2)  14  B.  B.  706  (5  Taunt.  125).  (4)  81  R,  R.573  (15  Q.  B.  276). 
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bateuak  think  the  defendant  is  entitled  to  a  verdict.  That  plea  alleges 
bluck.  ^hat  there  was  a  public  highway  through  the  locus  in  quo,  and  that 
it  was  impossible  for  the  defendant  to  pass  along  the  highway 
without  removing  the  wall.  The  jury  found  that  there  was  such 
public  highway;  and  we  are  bound  to  assume  that  finding  to  be 
goody  unless,  as  is  contended,  there  cannot,  in  law,  be  a  highway 
through  a  place  which  is  no  thoroughfare.  It  seems  to  me  that 
such  a  doctrine  is  incorrect.  There  may  or  may  not  be  a  highway 
under  these  circumstances.  Take  the  case  of  a  large  square  with 
only  one  entrance,  the  owner  of  which  has,  for  many  years, 
permitted  all  persons  to  go  into  and  round  it ;  it  would  be  strange 
if  he  could  afterwards  treat  all  persons  entering  it,  except  the 
inhabitants,  as  trespassers.  In  The  Trustees  of  the  Rugby  Charity 
V.  Merryweather  (1)  Lord  Kbnyon  laid  down  that  there  might  be  a 
highway  through  a  place  which  was  not  a  thoroughfare,  and  seems 
to  have  left  it  to  the  jury  whether  there  was  such  highway  or  not. 
[  •877  ]  In  Woodyer  *v.  Hodden  (2)  the  Court  did  not  decide  that  there 
could  not  be  a  highway  under  such  circumstances,  but  only  that 
in  that  particular  case  there  was  none ;  and  I  do  not  find  anything 
decided  there  which  is  necessarily  inconsistent  with  what  was  laid 
down  by  Lord  Kbnyon.  The  fourth  plea,  therefore,  being  proved, 
and  being  unexceptionable  on  the  face  of  it,  the  defendant  is 
entitled  to  our  judgment. 

GOLBRIBOB,  J. : 

The  third  plea  being  given  up,  the  question  is,  whether  there 
was  a  highway  through  the  locus  in  quo,  as  alleged  in  the  fourth 
plea.  It  was  proved  that  the  court  in  question  had  one  opening 
only  into  a  public  street ;  that  it  contained  some  fifteen  houses, 
belonging  to  one  person,  but  occupied  by  di£Eerent  tenants ;  that 
it  was  paved  by  the  Commissioners  at  the  request  of  the  plaintiff, 
and  had  always  been  lighted  by  the  parish.  The  jury  found  that 
there  was  a  public  highway  through  it ;  and  I  am  of  opinion,  as 
I  was  at  the  trial,  that  there  was  evidence  for  them,  both  of  a 
dedication  to,  and  of  a  user  by,  the  public.  The  finding,  therefore, 
upon  the  facts,  is  satisfactory.  But  it  is  objected  that  there  cannot, 
in  law,  be  a  highway  through  a  place  which  is  not  a  thoroughfare, 
and  that,  therefore,  I  was  not  justified  in  telling  the  jury  that  there 
might  be  a  highway  through  the  court,  and  leaving  it  to  them  to 
say,  upon  the  evidence,  whether  there  was  or  not.    I  cannot  see 

(I)  10  E.  B.  628  (11  East,  375,  n.  (a)).         (2)  H  B.  B.  706  (6  Taunt  126). 
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any  such  legal  impossibility  as  has  been  suggested.    It  is  suggested     bateman 

that  the  way  through  such  a  place  as  this  must  be  assumed  to       bluck, 

be  for  the  use  of  the  inhabitants  only;    but  surely  it  is  for  the 

jury  to  say  whether  there  has  or  has  not  been  a  dedication  and 

user.    More  or  less  user  may  be  proved   *according  to  the  size      [  •sts  ] 

and  character  of  the  place ;  but  the  principle  does  not  vary. 

Erle,  J. : 

We  are  to  say  whether,  in  law,  there  can  be  a  highway  through 
a  place  which  is  not  a  thoroughfare.  It  seems  to  be  clear,  from 
the  authorities,  that  there  can ;  and  I  do  not  see  any  reason  for 
holding  that  there  should  not.  Whether,  under  the  particular 
circumstances  of  each  case,  there  is  a  thoroughfare  (l),  is  a  question 
for  the  jury. 

Crompton,  J.  concurred. 

Rule  absolute  for  judgment  Non  obstante  veredicto  on 
the  third  issue.  Rule  to  enter  verdict  for  plaintiff 
discharged. 


BISHOP    V.  EDWARD   CURTIS.  1862. 

(18  Q.  B.  878—882;  S.  0.  21  L.  J.  Q.  B.  391 ;  17  Jur.  23 ;  19  L.  T.  0.  S.  217.)        "^""^ll^' 

The  Wills  Act,  1837  (7  WiU.  IV.  &  1  Vict.  c.  26).  b.  3,  empowering  a        [  878  ] 
testator  to  bequeath  all  personal  estate  which,  if  not  bequeathed,  would 
devolve  upon  his  executor,  does  not  enable  a  testator  to  bequeath  a  promis- 
sory note  made  to  him,  so  as  to  pass  the  right  to  sue  in  respect  of  it.    That 
right  is  in  the  executor. 

Where  the  legatee  of  such  a  promissory  note  is  convicted  of  felony,  the 
forfeiture  caused  by  the  conviction  does  not  divest  the  executor  of  his 
right  to  sue;  though  he  is  a  trustee  for  the  Grown  in  respect  of  the 
proceeds  of  the  suit. 

Absumpsit.  The  first  count  was  on  a  promissory  note  for 
1,OOOZ.,  made  by  the  defendant  m  the  life  time  of  the  testator, 
payable  to  the  testator  on  demand.    Breach :  Non-payment. 

Plea  (2)  to  first  count.  That,  after  the  delivery  of  the  said  note 
to  the  testator,  and  before  the  commencement  of  this  suit,  to  wit 
on  14th  June,  1848,  the  testator  made  and  published  his  will,  and 
thereby,  amongst  other  things,  bequeathed  to  his  son,  Charles 
Curtis,  the  said  note ;  but  the  payment  thereof  the  testator  by  his 
said  will  *directed  not  to  be  demanded  or  in  any  way  made  avail-  [  *879  ] 
able  till  his  said  son  should  attain  the  age  of  twenty-one,  and  not 

(1)  (Sic,  but  the  learned  judge  must  have  intended  to  say  "  highway."— F.  P. 

52—2 
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Bishop  then  if  his  sons  Edward  and  Charles  should  agree  to  enter  into 
CuBTig.  copartnership;  but,  if,  on  the  contrary,  a  copartnership  could 
not  be  agreed  on,  then  the  payment  of  the  said  note  might  be 
enforced,  but  without  interest :  that  the  testator  appointed  plaintiff 
and  two  others,  one  of  whom  was  now  deceased,  his  execnton: 
that  the  testator  died  so  possessed  of  the  said  note,  without 
revoking  or  altering  his  said  will  as  to  the  said  bequest: 
that  the  plaintiff  proved  the  said  will  and  assented  to  the 
said  bequest;  whereupon  and  whereby  the  said  Charles  Curtis 
became  entitled  to  the  said  note  and  to  the  money  due  thereon : 
that  afterwards,  and  while  the  said  C.  Curtis  was  so  entitled,  and 
before  the  commencement  of  this  suit,  to  wit  on  &c.,  the  said 
C.  Curtis  was  convicted  of  felony  and  sentenced  to  transportation 
for  a  term  not  yet  expired ;  by  reason  of  which  said  felony,  and  by 
force  of  the  said  judgment,  the  said  C.  Curtis  forfeited  to  our  lady 
the  Queen  the  said  promissory  note  and  the  money  due  thereon 
and  all  causes  of  action  in  respect  thereof.    Verification. 

Beplication,  suggesting  the  death  of  the  remaining  co-executor 
since  the  last  pleading,  and  setting  out  the  will  of  the  testator 
verbatim,  which  contained  the  bequest  as  alleged  in  the  plea. 
Verification. 

Special  demurrer.     Joinder. 

Maxwell,  for  the  defendant : 

The  replication  is  no  answer  to  the  plea.  The  testator  made  his 
will  after  the  passing  of  stat.  7  Will.  IV.  &  1  Vict.  c.  26,  which 
provides,  by  sect.  8,  that  it  shall  be  lawful  for  every  person  to 
[  *S80  ]  bequeath  all  personal  estate  to  which  he  shall  be  entitled  *at  the 
time  of  his  death,  and  which,  if  not  so  disposed  of,  would  devolve 
upon  his  executor  or  administrator.  The  note  in  question, 
therefore,  passed  to  Charles  Curtis  under  the  will. 

(LoKD  Campbell,  Ch.  J. :  Stat.  7  Will.  IV.  &  1  Vict.  c.  26,  does 
not  give  the  power  of  bequeathing  any  other  kinds  of  personalty 
than  those  which  could  be  bequeathed  before,  although  it  gives 
additional  powers  as  to  realty.) 

Sect.  1  includes,  in  the  definition  of  personal  estate,  debts  and 
choses  in  action.  Therefore  the  right  of  suing  upon  this  note, 
which  is  a  chose  in  action,  and  which,  if  not  bequeathed,  would 
vest  in  the  executor,  may  now  be  bequeathed  by  will. 
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(LoBD  Campbbll,  Ch.  J. :  If  so,  the  assent  of  the  executor  would       Bishop 
not  be  necessary.)  Curtis. 

No  doubt  the  legatee  would  take  the  bequest  subject  to  the  right 
of  the  executor  to  treat  it  as  assets  for  the  payment  of  the  testator's 
debts.    But  here  the  plea  alleges  the  assent  of  the  executor. 

(Gbompton,  J. :  His  assent  would  pass  the  properly  in  the  note 
to  the  legatee,  but  not  the  right  to  sue.) 

That  would  depend  on  what  it  was  the  testator's  intention  to 
bequeath :  he  could,  if  he  chose,  bequeath  not  only  the  instrument 
itself,  but  the  right  of  suing  on  it,  under  sects.  1,  8. 

(CoLBRiDOE,  J. :  Suppose  the  legatee  here  had  not  been  con- 
victed ;  how  could  he  have  sued  ?) 

He  could  have  averred  the  bequest,  and  the  assent  of  the  executor. 

(Lord  Campbell,  Gh.  J. :  The  will  declares  that  payment  of  the 
note  is  not  to  be  enforced  till  a  particular  time ;  would  the  legatee 
have  any  legal  right  in  the  note  before  that  time  arrived  ?) 

At  all  events  he  would  have  a  beneficial  interest ;  and  that  would 
pass  to  the  Grown  by  his  conviction.  In  Hawkins's  Pleas  of  the 
Crown,  Book  II.  c.  49,  s.  9  (vol.  IV.  p.  480,  7th  ed.),  it  is  said  that 
"all  things  whatsoever  which  are  comprehended  *under  the  notion  [  *^^^  i 
of  a  personal  estate,  whether  they  be  in  action  or  possession,  which 
the  party  hath,  or  is  entitled  to  in  his  own  right,  and  not  as 
executor  or  administrator  to  another,  are  liable  to  such  forfeiture ; " 
and  one  of  the  instances  there  given  (sect.  10)  is  "a  bond  taken  in 
another's  name."  The  same  doctrine  is  laid  down  in  Bracton,  as  to 
outlawry,  fol.  132  b,  lib.  III.  c.  14,  s.  12.  In  Bullock  v.  Dodds  (1), 
where  these  authorities  are  cited,  it  was  held  that  to  an  action  on  a 
bill  of  exchange,  indorsed  to  the  plaintiff  after  his  attainder,  such 
attainder  might  be  pleaded  in  bar. 

(Crompton,  J. :  If  the  legatee  here  had  been  the  legal  promisee, 
no  doubt  his  right  would  have  been  forfeited.) 

Hoggins,  contra,  was  not  called  upon. 

Lord  Campbell,  Ch.  J. : 

The  plea  is  bad.    It  is  admitted  that  before  stat.  7  Will.  IV.  & 
(1)  20  R.  R.  420  (2  B.  &  Aid.  258). 
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BiBHOP       1  Vict.  c.  26,  the  property  in  this  note,  and  the  right  to  sae  upon 
Curtis.      ity  would  not  have  vested  in  Charles  Curtis,  under  the  will ;  but  it 
is  contended  that,  under  sect.  8  of  that  statute,  they  could  be  legally 
bequeathed.    That  is  a  misconstruction  of  the  Act.     The  Legis- 
lature did  not  intend  to  make  any  kind  of  personalty  bequeathable 
which  was  not  bequeathable  before,  but  only,  as  regards  that  kind 
of  property,  to  regulate  the  form  of  executing  wills.    With  respect 
to  real  estate,  it  does  provide  that  some  kinds  not  previously 
devisable,  such  as  rights  of  entry,  may  be  devised.    But  there  is 
nothing  to  show  an  intention  of  enabling  a  testator  to  bequeath  a 
chose  in  action,  so  as  to  pass  the  right  to  sue.    That  right  was 
[  *882  ]      certainly  in  *the  executor  before  the  conviction  of  the  legatee ;  and 
the  conviction  did  not  take  it  from  the  executor  and  give  it  to  the 
Crown.    The  executor  became  a  trustee  for  the  Crown  in  respect  of 
the  proceeds  ;  but  his  right  to  sue  remained  the  same. 

Coleridge,  J. : 

I  am  of  the  same  opinion  as  to  both  points.  Stat.  7  Will.  IV. 
&  1  Yict.  c.  26,  was  not  intended  to  change  an  equitable  interest  in 
personalty  into  a  legal  interest.  If  the  legatee  here  had  sued  upon 
the  note,  he  must  have  sued  in  the  name  of  the  executor ;  and  such 
right  of  suing  did  not  pass  to  the  Crown  on  his  conviction. 

Erle,  J.  and  Crompton,  J.  concurred. 

Judgment  for  plaintiff. 


1852. 
June  18. 


MAESHALL  and  Another    v.   NICHOLLS  (1). 

(18  Q.  B.  882-889;  S.  C.  21  L.  J.  Q.  B.  343;  19  L.  T.  O.  S.  284.) 

By  The  Sea  Fisheries  Act,  1843  (6  &  7  Vict.  c.  79),  s.  1,  the  articles  of  ft 
[  882  ]  conventiou  between  her  Majesty  and  the  King  of  the  French,  for  the 

guidance  of  the  fishermen  of  the  two  countries  in  the  seas  between  the 
British  Islands  and  France,  are  to  have  the  force  of  law.  By  articles  69,  70, 
71,  7d,  all  transgressions  of  the  regulations,  and  all  disputes  between  the 
fishermen,  are  to  be  submitted  to  the  exclusive  jurisdiction  of,  and  settled 
by,  the  tribunal  or  magistrates  designated  by  law ;  which  tribunal  may 
summarily  impose  penalties  for  such  transgressions,  and  award  compen- 
sation to  parties  injured.  Sect.  11  of  the  Act  declares  such  tribunal,  in 
England,  to  be  any  magistrate  or  justice  of  the  peace  having  jurisdiction 
in  the  place  in  which,  or  in  waters  adjacent  to  which,  the  offence  shall 

(1)  Cited,  Clegg,  Parkinson  dc  Co.  v.  66  L.  J.  Q.  B.  392,  76  L.  T,  315,  C.  A. 

Earley  Oas  Co,  [1896]  1  Q,  B.  592,  595,  See  31  &  32  Vict.  o.  45,  s.  71,  40  &  41 

65  L.  J.  Q.  B.  339;  Peeblee  v.  Oswald-  Vict.  c.  42,  a.  15,  46  &  47  Vict.  c.  22, 

twistie  Council  [1897]  1  Q.  B.  625,  629,  s.  24. 
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have  been  committed,  or  to  whicli  the  offender  shall  be  brought :  and,  by     Marshall 
sects.  11,  14,  such  magistrate  may  impose  penalties,  and  award  and  enforce  v* 

compensation  to  parties  injured :  Niohollb. 

Held,  that  no  action  can  be  maintained  for  the  breach  of  any  article  of 
the  convention,  or  for  damage  caused  thereby,  the  remedy  provided  by  the 
statute  being  exclusive. 

Case.  The  first  count  of  the  declaration  stated  that  by  a  certain 
Act  of  Parliament  (6  &  7  Vict.  c.  79),  "  To  carry  into  effect  a  con- 
vention between  *her  Majesty  and  the  King  of  the  French  concern-  [  '883  ] 
ing  the  fisheries  in  the  seas  between  the  British  Islands  and 
France")  trawl  fishing  is  forbidden  in  all  places  where  there  are 
boats  engaged  in  herring  or  mackerel  drift  net  fishing ;  and  it  is 
enacted  that  trawl  boats  shall  always  keep  at  a  distance  of  at  least 
three  miles  from  all  boats  fishing  for  herrings  or  mackerel  with 
drift  nets  :  And  whereas,  before  and  at  the  time  &c.,  and  after  the 
passing  of  the  said  Act,  the  plaintiffs  were  lawfully  possessed  of  a 
certain  boat,  together  with  certain  drift  nets  and  other  materials 
and  implements  for  fishing  for  herrings,  of  the  value  of  2002. ;  and 
afterwards,  to  wit  on  &c.,  plaintiffs  were,  with  their  said  boat,  with 
the  said  nets,  materials  and  implements,  on  the  high  seas,  lawfully 
engaged  in  herring  drift  net  fishing,  which  the  defendant  well 
knew,  and  whilst  plaintiffs  were  in  the  said  part  of  the  high .  seas 
aforesaid,  so  engaged  as  aforesaid,  defendant  was  then  and  there 
possessed  of  a  certain  other  boat  with  materials  and  implements  for 
trawl  fishing  :  and  plaintiffs  say  that,  pursuant  to  and  by  virtue  of 
the  said  Act,  it  became  and  was  the  duty  of  defendant  to  abstain 
from  trawl  fishing  where  plaintiffs  in  their  said  boat  were  engaged 
in  herring  drift  net  fishing ;  and  it  was,  pursuant  to  and  by  virtue 
of  the  said  Act,  the  duty  of  defendant,  if  defendant,  in  his  said  boat, 
commenced  or  engaged  in  trawl  fishing,  to  keep,  while  so  engaged, 
at  a  distance  of  three  miles  from  the  said  boat  or  vessel  of  plaintiffs 
whilst  plaintiffs  were  so  engaged  as  aforesaid :  Yet  defendant,  well 
knowing  the  premises,  and  disregarding  his  said  duty,  and  con- 
triving &c.  to  injure  plaintiffs  in  that  behalf,  whilst  plaintiffs  were 
so  engaged  as  aforesaid,  wrongfully  and  unjustly,  and  contrary  to 
his  said  *duty,  commenced  and  continued  trawl  fishing  in  the  said  [  *^^^  1 
place  where  plaintiffs  were  so  engaged  as  aforesaid ;  and  defendant 
did  not,  whilst  so  engaged  in  trawl  fishing  as  aforesaid,  keep  at  a 
distance  of  at  least  three  miles  from  plaintiffs'  said  boat  whilst 
plaintiffs,  in  their  said  boat,  were  engaged  in  drift  net  fishing  as 
aforesaid,  but,  on  the  contrary,  bhen  came  so  near  to  the  plaintiffs' 
said  boat  that  the  trawl  net  of  defendant  came  in  contact  and 
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Marshall    becatne  entangled  with  the  drift  nets,  materials  and  implements  of 
NtcHOLLs.    plaintiffs,  whereby  the  said  drift  nets,  materials  and  implements  of 
plaintiffs  were  very  much  broken,  torn,  &Ci^  and  plaintiffs  have 
been  put  to  a  great  expense,  &Ci 

Plea  (6)  to  the  first  count :  That,  at  the  said  time  when  &c.,  it 
Was  a  time  between  sunset  and  sunrise,  and  that  there  were  not,  at 
the  said  tilne  when  &c.)  hoisted,  on  any  mast  of  the  said  boat  of  the 
plaintiffs^  two  lights,  one  over  the  other,  three  feet  apart,  according 
to  the  said  statute.  Verification. 
Demurrer.    Joinder. 

S.  Temple,  for  the  plaintiffs : 

The  neglect  of  the  plaintiffs  to  hoist  two  lights,  as  directed  by 
the  5Srd  article  in  the  schedule  to  the  Act,  is  no  defence  to  the 
action.  The  25th  article  contains  an  absolute  and  independent  pro- 
hibition to  all  trawl  boats  from  coming  within  three  miles  of  boats 
fishing  for  herring  or  mackerel  with  drift  nets.  The  hoisting  lights 
is  not  a  condition  precedent  to  the  obligation  imposed  by  that 
article. 

(Lord  Campbell,  Gh.  J. :  How  are  the  persons  in  the  trawl  boats 
to  calculate  the  distance,  unless  lights  be  shown  by  the  other  class 
of  boats  ?) 

A  dif&culty  might  sometimes  arise  as  to  that :  but  here  the  declara- 
[  ^885  ]       tion  states  that  the  defendant,  being  *aware  of  the  position  of  the 
boat  of  the  plaintiffs,  knowingly  came  within  three  miles. 

(CoLBRiDGB,  J. :  And  the  defendant's  answer  is,  that  he  was  not 
aware  of  the  position  of  the  boat  of  the  plaintiffs,  because  she  bad 
not  hoisted  lights :  that  is,  in  effect,  a  plea  of  Not  guilty. 

Ekle,  J. :  If  the  plea  be  good,  the  declaration  is  bad,  for  not 
averring  the  performance  of  the  condition  precedent.) 

The  plea  treats  the  hoisting  of  lights  as  a  condition  precedent: 
but  it  is  not  so ;  and  therefore  the  declaration  need  not  aver  its 
performance :  Pordage  v.  Cole  (1).  The  hoisting  lights  is  merely 
for  better  effectuating  the  other  prohibition :  at  all  events,  the 
averment  is  unnecessary  where  knowledge  on  the  part  of  the 
defendant  is  averred^  as  here. 

(1)  1  Wins.  Saund.  3191. 
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(Lord  Campbell,  Gb.  J. :  I  do  not  think  that  the  question  of  Mab3hall 
knowledge  enters  into  the  case;  the  statute  has  laid  down  a  nioholls. 
positive  rule,  which  we  must  assume  admits  of  being  obeyed.) 

Possibly  the  neglect  of  the  defendant  to  hoist  lights  might  have 
been  a  defence  in  a  proceeding  to  recover  the  penalties  imposed, 
under  article  75,  for  coming  within  the  prescribed  limits ;  but  it  is 
not  so  in  a  common  law  action  for  a  private  injury. 

(Lord  Campbell,  Oh.  J. :  This  action  hardly  comes  within  that 
definition ;  it  is  an  action  founded  on  the  statute.) 

Archibald,  contra : 

First,  the  plea  is  good.  The  declaration  is  for  breach  of  a 
statutory  duty :  the  plea,  therefore,  raises  a  good  defence  by 
showing  that  the  plaintiffs  were  not  following  their  occupation 
under  the  provisions  of  the  statute,  so  that  the  statutory  duty  on 
the  part  of  the  defendant  did  not  arise.  The  hoisting  *of  lights  is  [  *886  ] 
clearly  a  condition  precedent  to  the  right  of  the  plaintiffs  to  sue  in 
respect  of  the  collision. 

Next,  the  declaration  is  bad.  The  averment  of  notice  is  not 
sufficient.  It  should  have  been  averred,  at  all  events,  that  the 
defendant  knew  that  he  was  within  three  miles  of  the  boat  of  the 
plaintiffs.  Moreover,  the  declaration  does  not  show  that  the 
collision  took  place  in  that  part  of  the  high  seas  to  which  the  Act 
applies ;  that  is,  between  the  United  Kingdom  and  France. 

But,  further,  no  action  at  common  law  lies  for  a  collision  caused 
by  a  breach  of  the  statutory  duty.  Articles  69,  70,  71,  75,  provide 
that  all  contentions  of  this  kind  shall  be  '*  submitted  to  the  exclu- 
sive jurisdiction  of  the  tribunal  or  the  magistrates  which  shall 
be  designated  by  law ; "  that  is,  in  England,  by  sect.  11,  any 
magistrate  having  jurisdiction  in  the  place  in  which  or  in  the 
waters  adjacent  to  which  the  offence  is  committed,  or  to  which  the 
offender  is  brought ;  and  that  the  proceedings  shall  be  conducted 
in  a  summary  manner  before  such  tribunals,  which  are  empowered 
to  inflict  pecuniary  and  other  penalties  for  breaches  of  the  statute, 
and  to  award  compensation  to  the  injured  parties.  This  statutory 
remedy,  being  exclusive,  ousts  the  plaintiffs  of  their  remedy  by 
action,  according  to  the  principle  of  the  decisions  in  Crisp  v. 
Bunb\iry{\)  and  Stevens  v.  Jeacocke  (2). 

(1)  34  E.  R.  747  (8  Bing.  394).  (2)  75  R.  R.  614  (11  Q.  B.  731). 
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Maeshall  S.  Temple,  in  reply : 

V. 

NicHOLLB.  The  remedy  by  statute  here  is  cumulative,  not  exclusive.  The 
action  is  not  simply  for  a  breach  of  the  statutory  duty,  but  for 
consequential  damage  caused  by  such  breach  (l). 

[  •887  ]  (Erlb,  J. :  In  Stevens  *v.  Jeacocke  (2)  the  plaintiflF  lost  a  large 

quantity  of  fish  by  the  defendant's  breach  of  the  statute.) 

The  fish  were  not  his,  except  by  the  statute ;  there  was  no  loss  for 
which  he  could  have  sued  at  common  law.  Here  the  statutory 
remedy  is  not  co-extensive  with  the  injury:  the  common  law 
right  of  action,  therefore,  is  not  excluded :  Mayor  of  Lichfield  v. 
Simpson  (3).    Albon  v.  Pyke  (4)  is  also  in  point. 

Lord  Campbell,  Oh.  J. : 

I  am  clearly  of  opinion  that  the  last  objection  made  by  the 
defendant  is  fatal.  No  action  can  be  maintained  for  such  an  injury 
as  this.  The  defendant  has  violated  the  25th  article  of  the  treaty, 
which,  by  sect.  1  of  the  statute,  is  to  have  all  the  force  of  an  Act  of 
Parliament.  The  declaration  alleges  that  it  was  the  defendant's 
duty  to  observe  that  article  ;  and  his  neglect  to  do  so  is  the  breach 
laid.  Now  article  69  declares  that  all  transgressions  of  these 
regulations  shall  be  submitted  to  the  exclusive  jurisdiction  of  "  the 
tribunal  or  the  magistrates  which  shall  be  designated  by  law." 
Such  tribunal  is  to  decide  "  all  differences"  and  ''  all  contentions, 
whether  arising  between  fishermen  of  the  same  country,  or  between 
fishermen  of  the  two  countries : "  and,  by  articles  71,  75,  may 
adjudge  penalties,  and  award  and  enforce  the  payment  of  damages 
to  the  injured  party.  Then,  if  we  refer  to  sect.  11,  we  find  that 
the  competent  tribunal  in  England  is  ''  any  magistrate  or  justice  of 
the  peace  having  jurisdiction  in  the  county  or  place  in  which  or  in 
the  waters  adjacent  to  which  the  offence  shall  be  committed  or  to 
which  the  offender  shall  be  brought; "  and,  again,  by  sects.  11, 14, 
[  *S88  ]  such  magistrate  may  impose  ^certain  penalties,  and  award  and 
enforce  compensation  to  the  party  injured.  For  any  breach,  there- 
fore, of  the  duties  arising  under  these  articles  this  specific  tribunal 
affords  the  only  remedy.  It  is  unnecessary  to  notice  the  cases 
which  point  out  under  what  circumstances  it  may  be  presumed 
that  a  remedy  provided  by  statute  for  the  breach  of  a  duty  created 
by  it  destroys  the  common  Jaw  right  of  action ;  for  the  statute  in 

(1)  See  Couch  v.  Steel,  3  E.  &  B.  402.  (3)  70  R.  R,  417  (8  a  B.  65). 

(2)  75  £.  £.  614  (11  Q,  B.  731).  (4)  4  Man.  &  G.  421. 
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the  present  case  declares,  most  expressly  and  with  evident  care,    Marshall 
that  the  remedy  which  it  provides  is  to  be  exclusive.     It  would  be     nicholls. 
a  clear  infringement  of  the  convention  to  bring  an  action  in  any  of 
our  Courts  against  a  French  subject  for  a  breach  of  the  regulations ; 
and  it  is  equally  a  violation  of  the  Act  to  sue  an  English  subject  at 
common  law  for  the  same  cause. 

GOLEBIDGE,  J. : 

I  am  of  the  same  opinion.  The  statute  creates  an  entirely  new 
right  and  an  entirely  new  duty,  and  provides,  for  disputes  caused 
by  the  infraction  of  that  right  and  breach  of  that  duty,  a  tribunal 
with  exclusive  jurisdiction.  That  tribunal  is  to  decide  all  differences 
and  contentions,  between  fishermen  either  of  the  same  or  of  the 
two  countries,  arising  within  its  jurisdiction ;  and  has  power,  not 
only  to  inflict  penalties,  but  to  award  compensation  to  the  injured 
parties.  It  is  clear  that  its  jurisdiction  is  not  confined  to  mere 
breaches  of  the  regulations,  but  extends  to  cases  of  consequential 
damage ;  for  article  69,  which  expressly  excludes  from  such  juris- 
diction certain  offences,  confines  such  exclusion  to  cases  of  murder, 
felony  or  other  grave  crime.  In  the  present  case,  therefore,  the 
breach  of  duty  complained  of  having  been  committed  within  the 
jurisdiction  of  the  specific  ^tribunal  provided  by  the  statute,  no  [  ♦889  ] 
action  at  common  law  lies  for  such  breach. 

Erle,  J. : 

The  plaintiffs  complain  that  the  defendant,  when  trawling,  did 
not  keep  at  a  distance  of  three  miles  from  their  boat,  they  being 
engaged  in  drift  net  fishing.  It  is  clear  that  this  would  have  been 
no  ground  of  complaint  but  for  the  statute;  and  the  statute 
provides  a  specific  and  exclusive  tribunal  for  the  decision  of  all 
disputes  between  French  and  English  fishermen  arising  within  its 
jurisdiction.  No  action  at  common  law,  therefore,  will  lie  where, 
as  in  the  present  case,  that  tribunal  has  jurisdiction  in  the  dispute. 
Mayor  of  Lichfield  v.  Simpson  (i)  and  Albon  v.  Pyke  (2)  are  not  in 
point.  In  the  first  of  those  cases  the  remedy  created  by  statute 
was  not  co-extensive  with  the  injury ;  in  the  second  the  action  was 
brought  upon  a  promissory  note,  which  did  not  appear  to  have  been 
taken  for  money  lent,  and  the  statute  did  not  create  any  right  to 
bring  such  an  action. 

(Crompton,  J.  was  absent.) 

Judgment  for  defendant, 

(1)  70  B.  R.  417  (8  Q.  B.  65).  (2)  4  Man.  &  G.  421. 
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CASES  AT  NISI  PRIUS. 


18S0.  INGATE  V.   CHEISTIE(l). 

(3  Car.  &  Kir.  61—63.) 

■■  If  a  person  holds  himself  out  to  carry  goods  for  every  one  as  a  business, 

and  he  thus  carries  from  the  wharves  to  the  ships  in  harbour,  he  is 
a  common  carrier.  The  criterion  is,  whether  he  carries  for  particular 
persons  only,  or  whether  he  carries  for  everyone.  If  he  holds  himself  out 
to  do  it  for  everyone  who  asks  him,  he  is  a  common  carrier ;  but  if  he 
carries  for  particular  persons  only,  that  is  matter  of  special  contract. 

Assumpsit.  The  declaration  stated,  that  the  defendant  agreed  to 
carry  100  cases  of  figs  from  a  wharf  to  a  ship,  and  that  by  the  negligence 
of  the  defendant's  servants  the  figs  were  lost.    Plea  :  ^on  (ismnipsiL 

It  was  proved  that,  on  the  14th  of  February,  1850,  the  defendant 
was  employed  by  the  plaintiffs,  who  are  merchants,  to  take  100 
cases  of  figs  in  his  lighter  from  Mills'  Wharf  in  Thames  Street, 
to  the  Magnet  steamer,  which  lay  in  the  River  Thames,  and  that 
as  the  figs  were  on  board  the  lighter,  which  was  proceeding  with 
them  to  the  Magnet,  the  lighter  was  run  down  by  the  Menai 
steamer  and  the  figs  all  lost.  It  was  proved  that  the  defendant 
had  a  counting-house  with  his  name  and  the  word  ''  lighterman  " 
on  the  doorposts  of  it,  and  that  he  carried  goods  in  his  lighters 
from  the  wharves  to  the  ships  for  anybody  who  employed  him,  and 
that  the  defendant  was  a  lighterman  and  not  a  wharfinger. 

Alderson,  B  : 

Everybody  who  undertakes  to  carry  for  anyone  who  asks  him,  is 
a  common  carrier.  The  criterion  is,  whether  he  carries  for 
particular  persons  only,  or  whether  he  carries  for  everyone.  If 
a  man  holds  himself  out  to  do  it  for  everyone  who  asks  him,  he  is  a 
common  carrier  ;  but  if  he  does  not  do  it  for  everyone,  but  carries 
for  you  and  me  only  that  is  a  matter  of  special  contract.  Here  we 
have  a  person  with  a  counting-house,  '*  lighterman  "  painted  at  his 
door,  and  he  offers  to  carry  for  everyone. 

[  62  ]  Wise,  for  the  defendant : 

Does  your  Lordship  think  that  the  defendant  is  a  common  carrier? 
In  the  case  of  Rich  v.  Kneeland  (2),  the  defendant  was  a  common 
bargeman,  used  to  carry  for  hire  from  London  to  Milton,  and  the 
Court  held  that  the  action  lies  not  against  a  common  bargeman 

(1)  Cited,  Liver  Alkali  Co.  v.  Johnsmi      Ex.  216,  31  L.  T.  95,  Ex,  Ch. 
(1874)  L.  E.  9  Ex.  338,  343,  43  L.  J.  (2)  Cro.  Jac.  330. 
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without  special  promise  ;  and  in  the  case  of  Brind  v.  Dale  (i),  Lord 
Abingeb,  C.  B.,  intimated  that  in  his  opinion  a  town  carman  was 
not  a  common  carrier,  although  he  took  chance  jobs  from  any- 
one, much  as  a  lighterman  does ;  and  so  in  the  case  of  Ross  y. 
HiU  (2),  the  Court  of  Common  Pleas  considered  that  a  cab  owner 
was  not  a  common  carrier ;  and  from  the  case  of  Coggs  v.  Bernard  (s), 
and  the  older  authorities,  it  appears  that  a  common  carrier  is  one 
who  carries  goods  from  one  town  to  another. 

Montague  Chambers,  for  the  plaintiffs : 

Mr.  Justice  Story,  in  his  work  on  Bailments  (4),  says,  "  To  bring  a 
person  within  the  description  of  a  common  carrier,  he  must  exercise 
it  as  a  public  employment ;  he  must  undertake  to  carry  goods  for 
persons  generally,  and  he  must  hold  himself  out  as  ready  to  engage 
in  the  transportation  of  goods  for  hire  as  a  business,  not  as  a  casual 
occupation  pro  hdc  vice.  A  common  carrier  has  therefore  been 
defined  to  be  one  who  undertakes  for  hire  or  reward  to  transport 
the  goods  of  such  as  chose  to  employ  him  from  place  to  place  "(6). 


iNOATE 

V, 

CHBI8TIB. 


(1)  56  R.  R.  843  (8  Car.  &  P.  207). 

(2)  16  L.  J.  C.  P.  182. 

(3)  2  Ld.  Ray.  909. 

(4)  Oh.  6,  8.  495. 

(5)  Mr.  Justice  Story,  in  enume- 
rating the  persons  who  are  common 
carriers  in  the  next  section,  says,  * '  So 
are  lightermen,  hoymen,  bargemen, 
ferrymen,  canal  boatmen,  and  others 
employed  in  like  manner ;  "  and  in  a 
note  to  the  same  section,  this  learned 
Judge  says,  **In  Brind  v.  Dale,  8 
Car.  &  P.  207,  and  2  Moo.  &  Rob.  80, 
Lord  Abinqeb  seems  to  have  held, 
that  a  town  carman,  whose  carts  ply 
for  hire  near  the  wharves,  and  who 
also  lets  the  same  out  by  the  hour  or 
day  or  job,  is  not  a  common  carrier. 
It  is  very  difficult  to  distinguish  be- 
tween the  case  of  a  carman  and  that 
of  a  hoyman  or  lighterman  or  barge- 
man plying  between  different  parts  of 
the  same  town,  or  taking  jobs  by  the 
hour  or  the  day ;  and  yet  '''it  does  not 
seem  to  have  been  doubted  that  such 
hoymen,  lightermen  and  bargemen 
are  common  carriers.  What  sub- 
stantial distinction  is  there  in  the  case 
of  parties  who  ply  for  hire  in  the 
carriage  of  goods  for  all  persons  in- 
differently,  whether    the    goods    are 


carried  from  one  town  to  another,  or 
from  one  place  to  another  within  the 
same  town  ?  Is  there  any  substantial 
difference  whether  the  parties  have 
fixed  termini  of  their  business  or  not ; 
if  they  hold  themselves  out  as  ready 
and  willing  to  carry  goods  for  any 
persons  whatsoever,  to  or  from  any 
places  in  the  same  town  or  in  different 
towns  ?  Is  a  ship  engaged  in  general 
freighting  business,  or  let  out  gene- 
rally for  hire  for  any  voyage  which 
the  freighter  may  require,  less  a  com- 
mon carrier  than  a  regular  packet 
ship  which  plies  between  different 
ports  ?  "  In  support  of  his  views  on 
the  subject  the  learned  Judge  cites 
the  following  authorities :  Bich  v. 
Kneeland,  Cro.  Jac.  330,  1  Roll.  Abr. 
Action  sur  le  Case  (C),  pi.  1  to  4; 
Wardell  v.  MouriUyan,  2  Esp.  N.  P.  0. 
693;  1  Bell,  Com.  467,  468,  5th  ed. ; 
Whalley  v.  Wray,  3  Esp.  N.  P.  C.  74 ; 
Harrington  v.  Lyles,  2  Nott  &  M'Cord 
88 ;  Cohen  v.  Hume,  1  M*Cord  R.  444 ; 
Pardoe  v.  Drew,  25  Wend.  R.  459; 
Parsons  v.  Hardy,  14  Wend.  R.  215  ; 
De  Mott  V.  Laraway,  id,  225 ;  Muddle 
V.  Stridtf,  62  R.  R.  753  (9  Car.  &  P. 
380) ;  Oorden  v.  Hutchinson,  1  Watts 
&  Serg.  285. 


[  ♦63. «.  ] 
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iNOATK      Aldbrson,  B.  : 

Chbistie.  Mr.  Justice  Story  is  a  great  authority,  and  if  he  would  bat 
adhere  to  principle,  the  law  would  be,  what  it  ought  to  be,  a  science. 
There  may  be  cases  on  all  sides,  but  I  will  adhere  to  principle  if  I 
can.  If  a  person  holds  himself  out  to  carry  goods  for  everyone  as 
a  business,  and  he  thus  carries  from  the  wharves  to  the  ships  in 
harbour,  he  is  a  common  carrier,  and  if  the  defendant  is  a  common 
carrier  he  is  liable  here.     There  must  be  a  verdict  for  the  plaintiff. 

Verdict  for  the  plaintiff ;  damages j  148L  8«.  94. 
Montague  Chambers  and  Benson  for  the  plaintiflFs. 
Wise,  for  the  defendant. 


1853.  ANDREWS  V.   CHAPMAN. 

Feb.  21. 
(3  Car.  &  Kir.  286—290.) 

[  2^6  J  By  the  law  of  England  a  fair  account  of  what  takes  place  in  a  ooart  of 

justice  may  be  published,  but  the  reporter  ought  not  to  mix  up  with  it 
comments  of  his  own.  And  if  the  report  contains  only  a  fair  account  of 
what  takes  place  in  a  court  of  justice,  the  person  who  publishes  it  has  only 
to  prove  that  fact  under  the  general  issue,  and  he  is  entitled  to  entire 
immimity.  It  is  not  essential  that  every  word  of  the  evidence,  of  the 
speeches,  and  of  what  was  said  by  the  Judge,  should  be  inserted,  if  the 
report  is  substantially  a  fair  and  correct  report  of  what  took  place  in  a 
court  of  justice. 

Libel.  The  declaration  stated  that  the  defendant  published  ''of 
and  concerning  the  plaintiff  "  a  certain  false,  scandalous,  malicious 
and  defamatory  libel,  which  was  as  follows : 

"  Court  of  Chancery. 
"  Andrews  v.  Walton. 
''This  was  a  petition  of  appeal  on  a  point  of  practice.  The 
petitioner,  some  twenty  years  ago,  was,  we  understand,  a  tenant  of 
one  of  the  defendants,  by  the  occupation  of  unfurnished  rooms. 
Being  ejected,  he  instituted  a  suit  for  equitable  relief,  and  the  Vice- 
chancellor,  conceiving  that  he  had  no  case  for  the  interference  of 
the  Court,  dismissed  his  bill  with  costs.  The  usual  attachment 
issued  against  him  for  neglecting  to  pay  the  costs  he  had  so 
wantonly  incurred,  but  it  was  unfortunately  executed  when  he  was 
in  attendance  on  the  registrar  about  matters  connected  with  the 
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suit.     On  the  ground  of  privilege,  the  arrest  was  therefore  illegal,     Andrews 
and  the  solicitor  for  the  defendants  having  discovered  his  mistake,     ghafmam. 
and  knowing  that  Andrews  t^ould  increase  the  costs  by  a  formal 
application  to  the  Court,  he  set  it  aside,  went  to  him  and  obtained 
his  consent  to  its  being  abandoned,  but  without  impeaching  the 
validity  of  the  debt.    A  second  attachment  was  then  obtained,  and 
being  regularly  executed,  Andrews  was  committed  to  prison,  where 
he  remained  since  1888.    In  confinement  he  has  not  however  been 
inactive,  for  as  a  suitor  in  forma  pauperis  h^  has  questioned  the 
propriety  of  his  arrest  in  thirteen  formal  hearings,  beside  an  appeal 
to  the  House  of  Lords ;  and  we  cannot  recollect  any  Term  during 
sixteen  years  in  which  he  has  not  appeared  in  this  Court  to  harass 
his  opponents  by  renewed  applications  for  relief.     Those  who  have 
a  practical  knowledge  of  this  Court  can  form  some  estimate  of  the 
costs  of  this  system  of  procedure :  those  who  have  not  acquired 
or  purchased  such  knowledge  can  nevertheless  suspect  it.    The 
original  costs  were  1002.,  but  we  have  heard  from  authority  that 
the  costs  are   now  not  to  be   calculated    by  hundreds,   but  by 
thousands;  and  that  if  the    defendants  had  not  been  people  of 
considerable  property,  they  must  have  been  ruined  by  a  pauper 
litigation,  on  which  the  ingenuity  of  the  plaintiff  has  hitherto  left 
the  Court  no  means  of  putting  an  estoppel,   and  which  Andrews 
has  hitherto  refused  to  abandon,  although  the  defendants  have 
repeatedly  offered  to  let  him  out  of  prison  on  the  condition  that  he 
would  discontinue  his  course  of  fruitless  annoyance.     The  last 
motion  to  annul  all  the  proceedings,  on  the  ground  of  irregularity, 
was  held  on  Thursday  last,  when  Mr.  Wood  and  Mr.  Malins  were 
ordered  to  argue  the  matter  anew  on  the  part  of  Andrews,  and  Mr. 
Macqueen  appeared  to  maintain  the  regularity  of  the  defendants. 

"  His  Lordship,  in  giving  judgment,  said,  he  had  great  satisfaction  [  287  ] 
in  feeling,  that  by  hearing  counsel  in  this  matter  he  had  an  oppor- 
tunity of  finally  disposing  of  it,  and  the  petitioner  must  feel  that 
he  was  before  the  Court  for  the  last  time.  It  was  clear  to  his 
Lordship  beyond  all  doubt  that  Andrews  had  been  wrong  from  the 
beginning  of  the  proceedings :  his  suit  was  untenable ;  his  bill 
was  dismissed  with  costs ;  he  was  attached  for  these  costs,  wrong- 
fully arrested  as  it  appeared,  because  the  privilege  was  admitted, 
but  discharged,  and  properly  arrested  a  second  time  on  a  new 
attachment.  The  petitioner  seemed  to  think  that  the  wrongful 
arrest  at  first  discharged  the  debt,  and  in  that  apprehension  he 
persisted;  but  that  was  a  mistake,  for  it  would  be  hard  indeed  if 
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Andrews  when  a  mistake  was  made  by  a  sheriflf's  officer,  and  a  party 
Chapman,  improperly  arrested,  the  creditor  issuing  the  writ  was,  in  conse- 
quence of  that  mistake,  to  lose  all  remedy,  and  the  debtor  from 
thenceforward  to  go  free.  In  the  case  as  now  put  afresh  by  the 
learned  counsel,  who  had  taken  on  themselves  to  argue  the  matter 
for  Mr.  Andrews,  his  Lordship  could  see  no  error  committed  by 
the  defendants  in  the  course  they  had  adopted,  and  he  thought 
counsel  would  not  have  been  induced  to  appear  in  support  of  it  if 
Andrews  had  not  most  improperly  concealed  from  them  the  certi- 
ficate as  to  the  practice  given  by  the  clerks  of  record  on  a  former 
occasion,  when  the  same  question  was  discussed.  That  certifica 
which  Mr.  Andrews  appeared  to  have  suppressed,  was  decisive  o^ 
the  regularity  of  the  course  pursued  by  the  defendants,  and  his 
Lordship  could  only  say,  in  conclusion,  that  from  that  time  he  was 
determined  to  hear  no  .further  applications  from  Mr.  Andrews  on 
the  subject. 

"Mr.  Macqueen  said,  with  his  Lordship's  permission,  he  wished 
to  fulfil  the  instructions  of  his  clients,  by  making  a  proposition  to 
Mr.  Andrews.  On  every  former  occasion  the  defendants  offered 
him  a  conditional  release;  they  now  offered  to  consent  to  his 
release  unconditionally,  if  he  gave  instructions  to  his  counsel  to 
move  that  he  be  released. 

"  Mr.  Wood,  after  some  conversation  and  apparent  remons- 
trance with  Andrews,  accepted  the  offer  thus  made,  and  moved  his 
discharge  accordingly. 

"Mr.  Macqueen  consented,  merely  begging  to  observe,  that  such 
discharge  must  not  be  considered  as  a  discharge  of  the  debt.  The 
order  with  respect  to  the  debt  must,  as  a  measure  of  precaution, 
remain. 

•*  Mr.  Andrews  attempted  to  represent,  that  this  was  a  breach  of 
the  offer  of  unconditional  release — 

"  His  Lordship  expressed  his  dissent,  and  refused,  in  a  peremptory 
tone,  to  hear  Mr.  Andrews  any  further." 

L  288  ]  Pleas,  first,  Not  guilty,  and  second,  as  to  all  that  part  of  the 

article  which  preceded  the  report  of  the  judgment  of  the  Lord 
Chancellor  (Lord  Cottenham)  a  plea  of  justification. 
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V. 

Chapman. 


On  the  part  of  the  plaintiff,  the  publication  of  the  libel  was  Andrews 
proved ;  it  was  contained  in  the  report  of  the  proceedings  of  the 
Lord  Chancellor's  Court,  given  in  the  Morning  Herald  newspaper, 
of  the  26th  of  November,  1846,  and  it  was  stated  by  one  of  the 
witnesses  for  the  plaintiff,  on  his  cross-examination,  that  the  report 
f  the  judgment  of  the  Lord  Chancellor  Cottenham  was  substantially 
/rrect,  but  was  not  exactly  what  the  Lobd  Chancellor  said. 

Sir  F.  Thesiger,  for  the  defendant,  submitted  that  as  the  report 

•f  the  judgment  of  the  Lord  Chancellor  was  by  the  plaintiff's 

bnce  proved  to  be  correct,  it  would  be  only  necessary  for  him 

imake  out  the  justification  as  to  the  introductory  part  of  the 

.rticle. 

Evidence  was  adduced  in  support  of  the  plea  of  justification 
and  the  plaintiff  also  gave  in  evidence  in  reply,  a  letter  written  by 
him  to  the  other  parties,  offering  to  refer  all  matters  in  difference, 
and  their  answer,  stating  that  they  preferred  the  judgment  of  the 
Lord  Chanobllor. 

Lord  Campbell,  Ch.  J.,  in  summing  up : 

This  is  an  action  for  a  libel  contained  in  what  purports  to  be  a 
report  in  a  newspaper  of  the  proceedings  in  a  court  of  justice,  and 
I  must  say  that  as  to  one  part  of  it,  the  introductory  part,  it 
contains  some  things  of  which  I  cannot  exactly  approve.  By  the 
law  of  England  a  fair  account  of  what  takes  place  in  a  court  of 
justice  may  be  published,  but  the  reporter  who  gives  the  account 
ought  not  to  mix  up  with  it  comments  of  his  own  :  and  if  any  com- 
ments are  made,  they  should  not  be  made  as  a  part  of  the  report. 
The  report  should  be  confined  to  what  takes  place  in  Court,  and  the 
two  things,  report  and  comment,  should  be  kept  separate.  In  this 
♦report  there  are  not  only  the  observations  of  the  Lord  Chancellor,  [  '289  ] 
which  are  proved  to  have  been  truly  given,  but  there  is  a  detailed 
account  of  proceedings  which  had  previously  taken  place,  inter- 
mingled with  comments  on  those  proceedings  which  certainly  ought 
not  to  have  appeared  there.  If  there  had  been  simply  the  account 
of  what  the  Lord  Chancellor  had  said,  inasmuch  as  the  account 
appears  to  be  entirely  correct,  the  defendant  would  have  had 
nothing  to  do  but  to  plead  Not  guilty,  and  to  show  that  the  report 
was  a  fair  report  of  what  had  taken  place ;  and  although  it  is  possible 
that  all  that  the  Lord  Chancellor  said  is  not  inserted,  it  is  clear 
B.B. — VOL.  Lxxxvm.  58 
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Andrews  that  the  substance  of  what  he  said  is  inserted,  and  the  privilege — a 
Chapman,  valuable  privilege  for  the  public — of  publishing  reports  of  pro- 
ceedings in  courts  of  justice,  would  be  useless  if  it  were  necessary 
to  set  out  every  word  of  the  evidence  and  of  the  speeches  and  of 
what  was  said  by  the  Judge.  However,  that  is  not  necessary ;  if 
what  is  stated  is  substantially  a  fair  account  of  what  took  place, 
there  is  an  entire  immunity  for  those  who  publish  it.  In  the 
present  case  there  is  an  introductory  part,  something  which  does 
not  appear  to  have  been  said  at  the  time;  and  the  insertion  of  that 
first  part  has  thrown  on  the  defendant  the  necessity  of  pleading  a 
justification,  for  as  to  the  report  itself  it  is  proved  to  be  correct, 
and  being  a  fair  report  of  what  has  occurred  in  a  court  of  justice  it 
was  published  in  the  exercise  of  the  privilege  which  exists  by  law, 
and  which  I  hope  will  always  exist  in  this  country — the  privilege 
of  giving  a  fair  account  of  what  takes  place  in  courts  of  justice, 
The  Courts  are  open  to  all,  but  they  are  of  limited  extent,  and  only 
a  small  number  of  persons  can  be  present  in  them ;  but  by  means 
of  the  press  the  whole  nation  is  informed  of  what  takes  place, 
and  is  put  in  a  position  to  form  an  opinion  upon  the  conduct  of  the 
jury,  the  Judge  and  the  witnesses.  There  has  been  evidence  given 
in  support  of  the  justification  of  the  introductory  part  of  this 
article,  and  you  will  have  to  say  whether  you  are  satisfied  that  the 
statements  contained  in  it  are  substantially  true.  There  are  some 
[  *290  ]  words  used  *there  of  which,  as  I  have  already  said,  I  cannot 
entirely  approve,  but  the  question  now  is  not  as  to  a  mere  word 
but  whether  the  statement  made  is  substantially  true,  for  if  it  is 
your  verdict  ought  to  be  for  the  defendant. 

Verdict  for  the  defendant  (1). 
The  plaintiff  in  person. 

Sir  F.  Thesiger  and  BoviU^  for  the  defendant. 
1)  See  the  case  of  Smith  v.  8coU,  80  E.  B.  869  (2  Car.  &  Kir.  680). 
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COMPANY — 1.  Injunction  to  restrain  Bailway  Company  from  apply^ 
ing  funds  to  objects  outside  statutory  powers.  Hunt  v.  Shrewsbury  and 
Chester  Bail.  Co 403 

2.  Bailway  Company — Non-completion  of  line — ^Act  **  requiring" 

Company  to  make  railway — Injunction  not  granted  on  application  of 
shareholder  to  restrain  payment  of  dividend  until  whole  of  works 
completed — Court  does  not  attempt  to  direct  performance  of  all  duties 
which  governing  bodies  of  Companies  owe  to  their  shareholders.  Browne 
y.  Monmouthshire  Rail,  and  Canal  Co. •     408 

3.  Powers    of    directors — General    meeting — Authiority    to 

apply  for  Parliamentary  powers  altering  rights  or  interests  of  two 
classes  of  shareholders  inter  se — Ixg  unction — Motion  by  shareholder  to 
restrain  application  to  Parliament — Use  of  corporate  seal  and  applica- 
tion of  corporate  funds  refused  except  as  to  application  of  funds  towards 
payment  of  costs.     Stevens  v.  South  Devon  Hail,  Co.        ....     418 

4.  Use  and  occupation  of  land — Implied  contract — Powers 

of  directors  to  contract  by  parol — Companies  Clauses  Consolidation  Act, 
1846  (8  &  9  Vict.  c.  16),  s.  97.     Lowe  v.  L.  &  N.  W.  Rail.  Co.       .         .     726 

6.  Powers— Purposes  of  incorporation — ^Application  of  funds 

— Unlawful  contract — Promise  by  third  party  that  Company  should  pay 
costs  of  promoting  Bill  in  Parliament.  Macgregor  y.  Dover  and  Deal 
Rail.  Co 715 

6. Payment  of  dividends — Injunction — ^Transfer  of  line 

to  another  Company — ^Proviso  against  payment  of  dividend  until 
opening  of  whole  line,  if  line  not  completed  within  three  years.  Carlisle 
V.  South  Eastern  Rail.  Co. 497 

7.  Shareholder— Liability  for  calls — ^Extension  Company — 

Amalgamation  of  Companies  —  Powers  of  directors.  Midland  Oreat 
Western  Railway  of  Ireland  v.  Leech 383 

8.  Begister   of    shareholders  —  Evidence — ^Admissibility — 

Compliance  with  statutory  forms  —  Companies  Clauses  Consolidation 
(Scotland)  Act,  1845  (8  ^k  9  Vict.  c.  17),  ss.  9,  29.  Bain  y.  Whitehaven 
and  Fumess  Junction  Rail.  Co 1 

•^—  9.  Winding-up — Contributory — Equitable  liability  —  ''Associa- 
tion " — Practice  under  old  Joint  Stock  Companies  Acts  [head-note  only]. 
Bright  v.  Button 126 

CONFLICT  OF  LAWS— Divorce — Law  of  Scotland — General  principle 
of  law  of  divorce  is  the  same  in  England  and  Scotland — But  special 
principle  exists  in  Scots  law  permitting  divorce  for  wilful  desertion  for 
four  years.     Paierson  y.  Paterson     . 101 
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^  *^'^"fr  CONTRACT — 1.  Agreement  not  to  sue — Promissory  note— Collateral 

treuitrer  befes       agreement— Agreement  not  with  same  parties— Executors.     Salmon  y 


notirtms 


Webb 182 


.    ,   .>  2.  Construction  —  Railway  Company  —  Agreement  with  land- 

owner—Withdrawal of  opposition  to    bill — Payment — Pleading.      See 
MdiU       Railway,  1. 
usctnitifm 

fit(yj>-  "  3.  Unlawful  contract — Public   policy — Railway  Company — Mis- 

application of  funds— Promise  by  third  party  that  Railway  Company 
should  pay  costs  of  promoting  Bill  in  Parliament.    Macgrtgor  v.  Dover  and 

jiMm-        Deal  Rail,  Co 715 

«e«ofpiM  ^^^  ^^  Corporation  (Municipal). 

CONVERSION— Long  Annuities — Will— Oifc  for  life— Right  to  enjoy 

to  reit/ii:  in  specie— Surplus  income— Refunding — Suit  against  tenant  for  life  and 

%  7.  ( «  executor.     Lichfield  v.  BaJcer 527 

# 

,  COPYHOLD— Compulsory  purchase — Statutory  conveyance  by  copy- 

•omapH  holder— Right  of  lord  to  require  heir  of  copyholder  to  take  admission 

mlm  ^  upon  copyholder's  death  as  trustee  for  purchaser  [obsolete :  head-note 

•  ^''  only] .     Dimes  v.  Grand  Junction  Canal  (No,  2) 344 

So(  CORPORATION     (MUNICIPAL)  —  Councillor  —  Disqualification  — 

'{  ^jji  Interest  in  contract — Contract  not  under  corporation  seal — Continuing 

J  datief  contract — Time    during   which  relator  may  apply  for  quo  warranto. 

^>  ,,,;^  B.  V.  Francis 699 

COSTS— 1.  Divorce — Appeal  to  House  of  Lords  from  Court  of  Session 
iij  to  — Judgment  for  wife  with  costs  in  Court  below — Judgment  reversed  in 

9/ tvo  House  of  Lords  on  ground  that  remedy  sought  was  not  the  proper  one 

iei  to  — Interlocutor  allowed  to  stand,  so  far  as  it  gave  wife  costs  in  Court 

plicB*  below — Wife  not  allowed  costs  of  appeal.     Paterson  v.  Paterson  .        .     101 

rardi 

4li  2.  Taxation  of  costs  —  Second  trial  —  Discharge  of  jury  in  first 

trial — Right  of  party  succeeding  on  second  trial  to  costs  of  first  trial. 

'«"  IfosUKk  V.  North  Staffordshire  BaiL  Co 787 

ict, 

"  COUNTY  COURT— Removal  of  Judge— Removal  by  Chancellor  of 

\dt  Duchy  of  Lancaster  after  inquiry — Inability  and  misbehaviour — Quo 

17  warranto — Statement  that  relator  not  fully  heard  at  inquiry — Fresh 

nI  notice  after  inquiry  to  show  cause  against  dismissal  not  necessary — 

0  Rule  not  granted.     Ex  parte  Ramshay 563 

'  COVENANT — Construction— Railway  Company— Agreement  to  pay 
compensation  in  respect  of  lands  taken— Entry  on  lands— Condition 
precedent.     Oage  v.  Newmarket  BaiL  Co, 658 

CROWN— Commissioners  of  Woods  and  Forests— Rights  and  liabili- 
ties under  contracts— Specific  performance.    See  Specific  Performance. 

And  see  Petition  of  Right. 

DAMAGES — Measure  of— Negligence— Railway  Company — Death  of 
passenger — ^Action  under  Lord  Campbell's  Act— Mental  suffering— Loss 
of  society — Misdirection — New  trial.     Bialce  v.  Midland  Bail.  Co,        .     543 

DEFAMATION— 1.  Libel— Innuendo— Pleading— Evidence  of  malice. 
Barrett  v.  Long 127 

2. Privilege— Report  of  judicial  proceedings  —A  fair  account 

of  Judicial  proceedings,  without  comment,  may  be  published — Person 
publishing  entitled  to  entire  immunity — Report  of  whole  of  proceedings 
unnecessary,  so  long  as  report  is  substantially  fair  and  correct. 
Andrews  v.  Chapman 830 
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DISCOVEKY— 1.  Production  of  documents — Admission  in  answer- 
Admission  by  defendant  that  some  documents  were  in  possession  of 
himself  and  his  co-executor,  and  that  others  were  with  their  joint 
solicitor — Co-executor  not  party  to  suit — Order  for  production  not  made 
on  such  an  admission.    Morrell  t.  Wootten    .....         •    438 

2. Privilege— Defendant  in  possession  of  documents  belong- 
ing to  client  or  cestui  que  trust— Production  not  ordered  in  their 
absence.     Few  v.  Ouppy 531 

3. Where  action  at  law  brought  by  trustee  by  direction 

and  for  benefit  of  cestui  que  trust  trustee  bound  to  produce  all  docu- 
ments to  same  extent  as  if  he  had  not  only  legal  but  also  beneficial 
interest.     Few  v.  Ouppy 531 

4. Solicitor  and  client  —  Defendant   at   first  filling 

character  of  solicitor  only  —  Subsequently  trustee  and  solicitor  for 
others  —  Production  ordered  of  all  documents  and  communications 
between  him  and  his  client  except  those  made  pending  litigation.  Ftw 
V.  Ouppy 531 

5. Validity  of  patent — Production  prayed  of  documents 

''  relating  to  the  matters  aforesaid  " — Production  ordered  only  of  docu- 
ments relating  to  point  raised— Bight  to  seal  up  parts  relating  to  other 
matters.     Few  v.  Ouppy 631 

DIVOBCE.    See  Gonfiict  of  Laws  ;  Husband  and  Wife,  2,  3. 

EASEMENT— 1.  Bight  of  way — Twenty  years'  user— Computation  of 
time— Prescription  Act,  1882  (2  &  8  Will.  IV.  c.  71),  ss.  7,  8.  Palk  v. 
Shinner 703 

2.  Water  —  Prescription  —  Canal     Company  —  Special     Act 

empowering  user  of  water  by  steam  engines  for  specified  purposes — 
XJeer  by  steam  mill  for  other  purposes  for  more  than  twenty  years 
— New  buildings— Two  mills  used  as  one — Justification — Pleading  — 
'*A  certain  mill" — Implied  grant — Ultra  vires.  Rochdale  Canal  Co.  v. 
Radcliffe 587 

ECCLESIASTICAL  LAW— 1.  Clergyman— Ofibnce— Sentence  of  sus- 
pension— Legality  of  condition  annexed — Suspension  continuing  after 
expiration  of  term  unless  certificate  of  good  character  approved  by  the 
Bishop — Prohibition.     Ex  parte  Rose 783 

2.  Profits  of  prebendary — Intermediate  profits  during  vacancy 

handed  over  to  Uueen  Anne's  Bounty — Action  by  appointee  to  recover 
profits  as  money  had  and  received—  Special  verdict  in  plaintiff's  favour 
— ^^  Net  profits  of  prebend  " — Judgment  not  distinguishing  sources  from 
which  profits  might  arise,  nor  showing  whether  derived  from  corpus  of 
prebend  to  which  plaintiff  individually  entitled,  or  from  sums  due  in 
respect  of  his  share  of  funds  of  the  corporation  aggregate.  RepUni  v. 
Hodgson 27 

ESTATE — Estate  for  life— Incumbrances — Charge  of  debts — Delay  in 
sale  of  real  estate — Tenant  for  life  held  liable  for  keeping  down  interest 
after  first  year.     Oreieley  v.  Farl  of  Chesterfield 493 

EVIDENCE— 1.  Action  for  statutory  penalty — Evidence  from  Eccle- 
siastical Courts— Custom  for  registrar  to  do  and  to  receive  fees  for 
certain  acts.     Stephnuoa  v.  Higginson 251 

2.  Documentary — Book — Begister  of  shareholders — Admissibility 

under  Companies  Clauses  (Scotland)  Act,  1845,  s.  29 — To  render  book 
admissible,  entries  must  be  made  in  strict  accordance  with  statutory 
provisions.     Bain  v.  Whitehaven  and  Fumess  Junction  Rail,  Co.        .        .       1 
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EVIDENCE— 3.  Foreign  law,  admissibility  of  evidence  of— Surprise 
— Bill  of  exceptions— Trial  of  issue  before  jury.  Bain  v.  Whitehaven  and 
Funiese  Junction  Rail,  Co 1 

4. The  law  of  the  country  where  a  contract  is  to  be 

enforced  groverns  the  question  of  admissibility  of  evidence  on  a  trial 
arising  out  of  the  contract.  Bain  t.  Whitehaven  and  Fumees  Junction  Rail, 
Co. 1 

5.  Peerage —Claim  to  vote  for  Irish  representative  peers — Evi- 
dence necessary  to  establish  claim.     Earl  of  Donoughmore*8  Claim     .     352 

EXECUTION — Assignees  in  bankruptcy — Recovery  of  money  paid  to 
execution  creditor.     See  Bankruptcy,  2. 

EXEGTJTOB  AND  ADMINI8TBAT0R— 1.  Bight  of  executor  to 
residue  undisposed  of — Trust  for  next  of  kin.     Ellcock  y.  Mapp  174 

2.  Administration — Charge  of  debts — Direction  for  sale  of  realty 

in  aid  of  personal  estate— Delay  in  sale — Interest  on  debts.  Qreisley  y. 
Earl  of  Chesterfield 493 

3.  Bond  creditor  —  Claim  of  equitable  mortgage  against 

testator's  real  estate — Equitable  mortgage  not  proved — Plaintiff  held 
not  entitled  to  decree  as  specialty  creditor  for  administration  of  real 
estate.     Chapman  y.  Chapman 507 

4.  Specialty  debts — Covenant  to  pay  rent — Surrender  of  lease 

— Personal  covenant  independent  of  estate  in  property — ^Lessor  remains 
specialty  creditor  for  rent  accrued  due  before  surrender.  AU,-Oen,  y. 
Cox 69 

5.  Suit  by  testator — Revivor  by  executors — Suit  dismissed 

with  costs  to  be  paid  by  executors  and  retained  out  of  assets — Bight  of 
executors  to  interest  on  money  advanced  out  of  executors'  own  money. 
Lewis  y.  Lewie • 431 

6.  Bight  to  sue— Legacy — Chose  in  action — Promissory  note 

— Executor's  right  to  sue  on — Conviction  of  legatee  for  felony — Forfei- 
ture—Trustee for  Crown — Wills  Act,  1887,  s.  8.     Bishop  y.  Curtis    .     819 

FBATTD  AND  MISBEPBESENTATION— 1.  Purchase  by  solicitor 
from  client  in  name  of  third  person — Non-disclosure  of  fact  that  pur- 
chase is  made  on  solicitor's  own  behalf— Purchase  voidable  though 
sale  otherwise  free  from  objection.     Leuns  y.  Hillman ....    233 

2.  Sale  at  undervalue — Uneducated  vendor — Agreement  to  sell 

two  days  after  becoming  possessed  of  estate — Improvident  bargain. 
Curson  y.  Belworthy 319 

HABEAS  COBPUS— Custody  of  wife.     See  Husband  and  Wife,  1. 

HIGH  WAY— 1 .  Existence  of —Thoroughfare— A  public  highway  may, 
in  law,  exist  over  a  place  which  is  not  a  thoroughfare — Fact  of  existence 
is  a  question  for  jury.     Bateman  y.  Bluck 813 

2.  Obstruction  —  Dedication  to  public  —  Conditions  to  render 

parish  liable  for  repair  not  fulfilled — Voluntary  repairs  and  acts  showing 
exercise  of  control  done  by  landowner — Person  having  the  manage- 
ment of  the  road— Action  for  penalties — Boad  cut  by  Bailway  Company 
— Bailway  Clauses  Consolidation  Act,  1845  (8  db  9  Vict.  c.  20),  s.  57. 
B.  y.  Wilson 620 

3.  Quare,  whether  Company  could  be  indicted  for  obstruction 

of  such  a  way  by  severing  and  not  restoring  it.    B.  y.  Wilson  .  620 

4.  Surveyor  —  Election  to  office  —  Form  of  election  —  Vestry- 
Agreement  of  meeting  to  take  votes  according  to  statute — Bight  to 
demand  poll — Mandamus.     B,  \,  Vicar  of  Hill ingdon    .        .        .        .775 
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HOUSE  OF  LOBDS — 1.  Jurisdiction— GonduBive  effect  of  judgpmentc 

in  [head-notes  only]  Tommey  v.  Whiter  26 ;  Bright  v.  Hutton         .         .     12b 

2.  Practice.    See  Practice. 

HUSBAND  AND  WIFE— 1.  Custody  of  wife— Wife  living  apart  from 
husband — Habeas  corpus  not  granted  for  purpose  of  restoring  wife  to 
husband's  custody.     R.  v.  Leggatt 79i> 

2.  Divorce — Neglect,   silence,    shunning    wife's    company    and 

declarations  by  husband  that  he  will  never  cohabit  with  her  do  not 
constitute  legtd  '^  cruelty  and  maltreatment."     Paierson  y.  Paterson     101 

3.  Actual  personal  violence,  or  the  immediate  menace  of  it, 

is  not  the  only  ground  of  maltreatment  in  respect  of  which  divorce  will 
be  granted.     Paterson  t.  Paterson 101 

4.  Wife's  property — Wife's  equity  to  a  settlement — Assignment 

of  reversionary  interest  in  fund  which  afterwards  fell  into  possession — 
Husband  and  wife  living  separate  and  in  adultery — Wife  held  entitled 
to  settlement.     Qreedy  v.  Lavender 426 

INJUNCTION — 1.  Turnpike  trustees — Power  to  lower  road — Injunc- 
tion to  restrain  adjoining  freeholder  from  making  tunnel  under  road  on 
ground  that  it  would  obstruct  future  improvement  of  road,  refused. 
Cunlifey.  Whalley 520 

2.  Railway  Company — ^Abuse  of  statutory  powers.  See  Company, 

1,  2,  6. 

IBELAND— Registration  of  title  to  land  in.    See  Registration  of  Title. 

JUDGE — 1.  Lord  Chancellor — ^Disqualification  on  ground  of  interest— 
Shareholder  in  plaintiff  Company .     Dimes  y.  Grand  Junction  Canal  {No.  1] 

2.  Removal  from   ofQce — County  court  judge — Misbehaviour — 

Inquiry — Notice— Uuo  warranto.    Ex  parte  Ramshay  ,        .        .        .563 

JURISDICTION— Petition  under  10  All  Vict.  c.  96— Payment  out  of 
Court — Power  of  Court  to  adjudicate  as  to  validity  of  deed  on  which 
claim  to  money  rests.    Lewis  v.  Hillman 233 

JURY— Special  juryman— Challenge— Town  councillor— Disqualifica- 
tion— Right  of  challenge  is  a  common  law  right  which  cannot  be  taken 
away  except  by  express  terms  of  statute.     Barrett  y.  Long  .127 

JUSTICES — Interested  justice  sitting  on  Bench  during  hearing  of 
appeal  against  order  of  removal,  but  taking  no  part  in  decision — 
Certiorari— Service  of  notice— Invalidity  of  proceedings.  R.  v.  Justices 
of  Suffolk 630 

And  see  B.  y.  Justices  of  London 634,  ». 

LANDLORD  AND  TENANT— 1.  Breach  of  covenant— Covenant  to 
repair — Liability  of  assignee — Covenant  running  with  land — Landlord's 
covenant  to  supply  timber  for  repairs — Condition  precedent — Cultiva- 
tion according  to  custom  of  country— Pleading.     Marty n  y.  Clue  742 

2. A  covenant  to  yield  up  in  repair  at  end  of  term  runs 

with  the  land  and  binds  an  assignee,  though  not  named.   Martyn  y.  Clue 

742 

3. Lease— Covenant  by  lessor  to  do  certain  work— 

Work  to  be  left  to  superintendence  of  lessee  and  lessor's  son— Condition 
precedent  or  concurrent — Writ  of  error — Practice.   Jones  v.  CannocJc.    294 
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e  effect  of  jia:       LANDLOBD  AND  TENANT— 4.  Breach  of  covenant— Covenant  to 

•^ ''•  repair — Covenant  for  perpetual  renewal — Covenant  by  testator — Grant 

by  trustees — ^Form  of  lease.     Copper  Mining  Co,  v.  Beach     .        .         .     539 
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5.  Notice  to  quit— Half-yearly  tenancy — Construction  of  ai^ree- 

ment.    Doe  d.  King  v.  Qra/ton 678 

6.  Use  and  occupation — Corporation — Railway  Company — Power 

of  directors  to  contract  by  parol — Implied  contract — Actual  use  and 
occupation  of  land  for  corporate  purpose  by  permission  of  owner — 
Companies  Clauses  Consolidation  Act,  1845,  s.  97.  Lowe  y.  L,  &  N.  W. 
Bail.  Co .726 

liANDS  CLAUSES  ACTS— 1.  Inquisition,  validity  of— Local  Drainage 
Act — Appointment  of  Commissioners  by  lords  of  manors — Provision  for 
previous  declaration  by  Commissioners— No  specification  of  particular 
piece  of  land  taken  out  of  aggregate.     Ostler  y.  Cook  ....     805 

2.  Bail  way  Company —Agreement  to  pay  compensation  in  respect 

of  lands  taken — Construction  of  covenant— Entry  on  land— Condition 
precedent.     Gage  v.  Newmirket  Bail,  Co. 658 

LIBEL.     See  Defamation. 

LICENSING— Beer  licence — Grant  by  Inland  Bevenue— Evidence 
that  applicant  was  resident  owner  and  occupier  of  house — Certificate  of 
overseers  ^Motion  to  quash  licence — Certiorari — Grant  of  licence  not 
a  judicial  act.     jR.  v.  Overseers  of  Salford 761 

LIMITATIONS  (STATUTE  OF)— Acknowledgment  in  bar— Letters- 
Expression  of  hope  —  No  absolute  acknowledgment  or  unqualified 
promise  to  pay.     Smith  v.  Thome 555 

MASTER  AND  SEBVANT— Contract  of  service— Auditor  and  super- 
intending manager  of  estates  —  Employment  during  joint  lives  of 
employer  and  auditor— Stipulations  for  pension  on  dismissal  without 
adequate  cause  or  resignation  upon  adequate  cause— Provision  for 
reference  to  referee — Bight  to  sue  for  pension  on  a  dismissal  without 
first  submitting  question  of  adequacy  of  cause  to  referee.  Lcumdes  v. 
Earl  of  Stamford  awci  Warrijigton 635 


MINE — Alum  mines — Lease  giving  lessees  right  to  obtain  alum  from 
.pisquftl^^  coal  wastes— Subsequent  lease  of  coal  mines  reserving  rights  of  lessees 
not  b«  ^  ^^  alum  mines — Bight  of  lessees  of  coal  mines  to  remove  pillars  essential 
^         .  '•   to  working  of  alum  lessees.     Earl  of  Glasgow  y.  Hurltt  Alum  Co.         .       14 


P.  v.  ^-!! 
Iff    '    '  ' 


MOBTGAGE^l.  Equitable  mortgage— Production  of  title  deeds  by 
bond  creditor — No  evidence  of  agreement  for  deposit — ^eld  not  an 
equitable  mortgage  nor  a  sufficient  ground  for  an  inquiry.  Chapman  v. 
Chapman 507 

2.  Foreclosure — Bill  by  first  mortgagee  against  mortgagor  and 

second  mortgagee — Inquiry  only  ordered  at  first  hearing,  the  second 
mortgage  not  having  been  proved  by  plaintiff.     Guardner  y.  Boucher    428 

NEGLIGENCE — Bailway  Company  —  Death  of  passenger  —  Action 
under  Lord  Campbell's  Act — Measure  of  damages — Mental  suffering  — 
Loss  of  society— Misdirection— New  trial.     Blake  v.  Midland  Bail.  Co.     543 

PEERAGE — Irish  Earldom— Holder  sitting  in  House  of  Lords  as 
English  Viscount — Petition  claiming  right  to  vote  for  representative 
Irish  Peers  in  virtue  of  Irish  Earldom — Evidence  necessary  to  estab- 
lish claim.     Earl  of  Donoughmnre* s  Claim 352 
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PETITION  OF  BIGHT— Claim  for  compeosatioii  for  losses  through 
revolution  in  foreigrn  country— Fund  paid  over  to  British  Oovemment 
for  satisfaction  of  claims — Statute  regulating  payment  of  claims— 
Bejection  of  claim — Surplus  after  payment  of  claims  established- 
Payment  of  surplus  to  Treasury— Plaintiff  held  to  have  no  claim  under 
Petition  of  Bight.     Baron  de  Bode  v.  Beg 162 

PLEADING— Appeal— House  of  Lords— Plea  barring'  plaintiff  from 
his  remedy — Peremptory  or  dilatory  plea  [head-note  only].  OeiU  t. 
GeiU 89 

And  aee  Easement,  2 ;  Trespass. 

POOB  LAW— 1.  Settlement— Joint  tenants— Occupation — ^Renting 
of  tenement — Bating — Constructive  assessment  and  payment  of  rates. 
B,  V.  Li  habitants  of  Husthtvaite .       650 

2.  Poor  rate— Bat^able  value— Principle  of   assessment—Pock 

Company — Docks  in  several  parishes — ^Dock  dues  and  tolls  carried  to 
general  account — Assessment  on  principle  of  area  of  docks  within 
parish.    B.  y.  Hull  Dock  Co 607 

3.  Validity  of  rate— Vestrymen,  disqualification   of— Bate 

signed  by  vestryman  de  facto — ^Adjourned  meeting — Notice  of  meeting. 
Scadding  y.  Lorant •     ^^ 

4. Distress  for  rate— Beplevin— Avowry.     Scadding  v. 

Lorant 1^^ 

6.  Appeal — Costs  of  appeal — ^Disallowance  by  auditor- 
Liability  of  overseers — Omission  to  summon  vestry  meeting:  before 
contesting  appeal  or  abandoning  case  reserved  for  Uueen's  Bench. 
B.  V.  Street "58 

PBACTICE— 1.  Appeal— House  of  Lords— Petition  to  dismiss  appeal 
for  incompetency— Bight  to  begin  [head-note  only].    QeiU  y.  Oeils  .      89 

2.  Appeal  to  House  of  Lords — Enrolment  of  decree — Jjord 

Chancellor — ^Disqualification  by  interest — Status  of  Vice-Chancellor. 
DimeB  v.  Orand  Junction  Canal  {No.  1) 380 

3.  House  of  Lords— Opinion  of  Judge,  present  at  hearing  of 

cause,  allowed  to  be  read  by  one  of  his  brethren,  but  not  as  matter  of 
course.     Stephenson  t.  Higginson 251 

PBINCIPAL  AND  AGENT  —  1.  Authority  of  agent  —  SoUcitors 
undertaking  to  pay  money  secured  on  goods  sold — ^Authority  from 
trade  assignee  in  bankruptcy — No  ratification  by  official  assignee- 
Construction  of  contract  —  Evidence  —  Liability  of  agent.  Lewi's  r. 
Nicholson 683 

2.  Semble,  that  in  such  cases  there  is  an  implied  warranty  of 

authority  by  the  professed  agent.     Lewis  y.  Nicholson  .        .    683 

PBINCIPAL  AND  8UBETT— 1.  Annuity  bond— Arrears  of  annuity 
— ^Breach  of  condition — ^Forfeiture  of  bond — Liability  of  bankrupt 
surety — Bankruptcy— Proof  of  debt — Bar  to  action — Statute  of  Limita- 
tions.   Amott  V.  Holden 709 

2.  Discharge  of  surety  —  Guaranty  of  fidelity  —  Bank  clerk- 
Arrangement  wiUi  clerk  that  he  was  to  be  liable  for  proportion  of 
losses  on  discounts — No  communication  to  surety — New  agreement. 
Bonar  y.  Macdonald 60 

3.  Giving  time  to  principal  —  Bemedies  against  sureties 

expressly  reserved  [head-note  only].     Owen  y.  Homan      •        .  463 
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[  PBrOMXSSOBY  NOTE.  See  Bill  of  Bxchange  and  Promissory 
pO'ote. 

t  QXTO  WABKANTO— County  Court— Bemoval  of  Judge— Application 
for  rule  against  person  appointed  in  place  of  relator — Misconduct — 
Xn^quiry — ^Removal  by  Chancellor  of  Ihichy  of  Lancaster — Decision  of 
diaxicellor  final — Rule  not  granted.     Ex  parte  Ramshay      .  563 

XLAlIiWAY — 1.  Agreement  with,  landowner — Covenant  to  withdraw 
opposition  to  bill  in  Parliament  and  to  oppose  rival  bill — ^Amalgamation 
of  Companies — Covenant  to  pay  sum  of  money  to  landowner — Construe - 
t;ion  of  agreement — Pleading.     Capper  v.  Earl  of  Lindsey      ...      90 

-T        2.  Obstruction    of    highway  —  Cut   across   road  —  Action    for 

T  penalties— Landowner— Dedication  of  road — ^<  Person  having  manage- 

xnent "  —  Railways  Clauses   Consolidation   Act,   1845   (9    A  10  Vict. 

c.  20),  s.  57.     B.  V.  Wileon 620 

~'  And  Bee  Company ;  Lands  Clauses  Acts ;  Negligence. 

^  RATE  —  1.  Paving  rate  —  Waterworks  —  Assessment  —  Liability  of 

"Water  Company  in  respect  of  mains  and  pipes  laid  within  district.  R»  v. 

jl     East  London  Waterworks 765 

-'         2.  Poor  rate.     See  Poor  Law,  2 — 6. 

RECEIVER — 1.  An  order  for  a  receiver  should  state  distinctly  over 
what  property  the  receiver  is  appointed.     Crow  y.  Wood   .  .    483 

2.  Seizure    of   tenant's    goods    by  sheriff— Rent  retained    and 

balance  paid  over  to  judgment  creditor — Claim  of  rent  by  receiver — 
Application  to  stay  proceedings.     Try  y.  Try 526 


REGISTRATION  OF  TITLE  —  Ireland  —  Registered  settlement  of 
land — Memorial — Equity  apparent  in  recitals— Notice — Persons  entitled 
under  settlement  and  bona  fide  purchaser — Priority — Sale  set  aside — 
Trustee  —  Indemnity  against  covenants  in  leases  —  Improvements — 
Waste— Costs.     Mill  v.  Hill 366 

REVENUE— Stamp  duty — Agreement — Exemption— Sale  of  goods — 
Consideration— Debt— Set-off.     Chatfi^ld  y.  Cox 603 

SALE  OF  GOODS— Contract— Agreement  in  writing— Stamp  duty — 
Exemption.     See  Revenue. 

SAVINGS  BANK — Deposit  in  name  of  another — Intention  to  evade 
Savings  Bank  Act — Trust.     See  Trust,  1. 

SCHOOL— Removal  of  master.    See  Charity  and  Charitable  Trust,  2. 

SETTLEMENT  —  Marriage  settlement  —  Construction  —  Portions  — 
Survivorship — Gift  over  on  failure  of  issue — Absolute  interests — Right 
of  representatives  of  child,  dying  under  21,  without  issue  and  in  iDe- 
time  of  parents.     Mount  y.  Mount 510 

SHERIFF— Protection  of— Receiver— Claim  of  rent — ^Adverse  claims 
-^tay  of  proceedings.     See  Receiver,  2. 

SOLICITOR— 1.  Bill  of  costs — Payment  of  gross  sum  in  discharge — 
No  bill  delivered — Right  to  delivery  of  bill.     In  re  Blachmore  .        .     458 

2. Executors  —  Payment  out  of  estate  —  Residuary 

legatee — Right  to  delivery  of  bill  on  payment  of  cost  of  it.    In  re 
Blackmore  . 458 
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SOLIGITOB — 3.  Bill  of  costs — Taxation  of  costs — Taxation  ordered 
after  payment,  although  no  undue  pressure  or  proof  of  overcbargei. 
In  re  Blackmore .458 

4.  Undertaking  to  pay  money.    See  Principal  and  Agent,  1 . 
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SPECIPIC  PEBFOBMANCE  —1 .  Commissioners  of  Woods  and  Forests 
— Bight  to  sue  and  liability  to  be  sued  for  specific  performance  of    ^ 
contracts.     Nurse  v.  Lord  Seymour 472     P^ 

2.  Suit  for  specific  performance  of  agreement  with  vaxiation 

cannot  be  supported.     Nurse  v.  Lord  Seymour 472 
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STAMP  DUTT.    See  Bevenue. 

STATUTE — 1.  Construction — In  construing  an  ordinary  Act  e very- 
word  must  be  understood  according  to  its  legal  meaning  unless  context  ,  ^ 
shows  that  liOgislature  has  used  it  in  a  popular  or  enlarged   sense.  ] 
Stephenson  y.  Higginson 251  * 

2.  Construction  —  In  penal   statute,   departure  from    ordinary 

construction  is  only  admissible  where  intention  of  Legislature  to  ^ 
use  words  in  larger  or  more  popular  sense  plainly  appears.  Stephensou  i  , 
V.  Higginson 251    | 

STATUTES -2  &  8  Will.  IV.  c.  71  (Prescription  Act,  1882),  ss.  7,  8. 

See  Easement,  1. 

4  db  5  Will.  rv.  c.  22  (Apportionment  Act,  1834),  s.  2.     Set 

Apportionment. 

1    Vict.    c.    26    (Wills   Act,    1837),   s.   8.      See   Executor    and 

Administrator,  6. 

s.  26.     See  Will,  5. 

8  db  9  Vict.  c.  16  (Companies  Clauses  Consolidation  Act,  1845), 

8.  97.     See  Company,  4. 

c.  17  (Companies  Clauses   Consolidation  (Scotland)    Act, 

1845),  ss.  9,  29.     See  Company,  8. 

c.  20  (Bailways  Clauses  Consolidation  Act,  1845),  s.   57. 

See  Highway,  2. 

TBADE  NAME— Infringement  —  Pills  —  Similarity  in  name  and 
appearance — ^Injunction.     Holtoway  y.  HoUoway 463 

TBESPASS— Entering  close  and  pulling  down  wall — Pleading — 
Justification — Public  pavement— Unlawful  erection  of  wall — Plea  not 
showing  necessity  of  pulling  down  wall  in  order  to  exercise  right  of 
passage.     Bateman  v.  Bluck 813 

TBUST — 1.  Creation  of  trust — Depositor  in  Savings  Bank— Statutory 
limit  of  deposits  in  own  name — Money  deposited  in  name  of  depositor 
and  his  sister — Fact  of  deposit  not  communicated  to  sister — Death  of 
depositor — Bight  of  sister  to  fund — Intention  to  evade  Savings  Bank 
Act.     Field  v.  Lonsdale 429 

2.  Breach  of  trust — Trustees  in  England — Assignment  of  Indian 

debt  upon  trust  to  call  in  and  invest— Neglect  to  call  in  money — 
Liability  to  make  good  lost  accumulations— General  rule  that  trustees 
must  pay  costs  of  suit  to  repair  breach  of  trust.     Byrne  v.  Norcott    .     513 

UNIVEBSITY  —  Discretion  of  governing  body  —  Discommuning 
tradesman — Non-Judicial  proceeding — Summons  to  appear — Prohibi- 
tion—Claim of  party  charged  to  appear  by  solicitor.    Ex  parte  Death     T6i 
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VENDOB  AND  PUBCHASEB— 1.  Conditions  of  sale— Payment  of 
X>^urcha8e-money  —  Provision  for  payment  of  interest  if  purchase- 
xnoney  unpaid  by  given  day — Delay  through  default  by  vendor — 
Xnterest  payable  unless  rent  given  up  for  period  of  delay.  Cowper  v. 
Makewell 526 

2.  Purchase-money,  application  of— Purchase  of  property  subject 

'to  incumbrances  for  its  full  value — Purchaser  not  bound  to  apply 
purchase -money  in  payment  of  incumbrances  according  to  priorities. 
^tL'Qm.yf.  Cox 69 

3.  Equitable  rule    that   purchaser  in  possession   is  liable  for 

interest  on  purchase -money.    Birch  v.  Joy 212 

4.  Sale  by  Court— Reversionary  interest — Default  in  comple- 
tion —  Besale  ordered  —  Beversion  falling  into  possession  before 
resale — Purchaser  allowed  to  complete  within  four  days.  Robertson  v. 
Skeltan 434 
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WARRANT  OF  ATTORNEY  —  Attestation,   insufficiency  of  —  No 

~     express  declaration  by  subscribing  witness   that    he    has    acted  as 

solicitor  for  the  person  executing  the  warrant.    Pocock  v.  Pickering    793 

^  WATER — Canal  Company — Abstraction  of  water  from  millstream — 
Statutory  powers — ^Right  to  compensation.  Ellwdl  v.  Birmingham  Canal 
Navigation 344 

WILL — 1.  Construction — ^Annuity— Charge  on  ^'monies  standing  in 
my  name  in  the  public  funds  " — Testator  having  only  money  standing 
in  names  of  trustees^Annuity  held  charged  on  stock  in  trustees' 
names.     Quenndl  v.  Turner 466 

i.         2. Charge  on  freeholds  and  funds — Charge  of  debts  and 

legacies  on  personalty — General  personal  estate  held  not  exonerated 
from  annuity.     Quennell  v.  Turner 466 

3. Simple  bequest  of  annuity  implies   only  gift  for 

life,  unless  there  is  something  else  in  will  to  enlarge  the  gift.    Potter  v. 
^'      Baker 484 

4.  Charitable  legacy — Lapse— Gift  to  governors  of  society 

'      for  '^  increase  and  encouragement  of  good  servants  " — No  such  society 
known — Held  that  gift  did  not  fail.     Loscomhe  v.  Wintringham  .        .    432 

".■         6.  Devise  —  La.tention  —  Leaseholds   held   to   pass   under 

general  devise  of  realty— Wills  Act,  1837  (1  Vict.  c.  26),  s.  26.     Wilson 
V.Eden 667 

..';  6. Estate  tail — Implied  remainder.  Baker  v.  Tucker      60 

1  :  7.  Executor — Right  to  residue  undisposed    of— Trust   for 

^      next  of  kin.    Ellcock  y,  Mapp 174 
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8.  Property  passing — Copyholds  held  not   to  pass  under 

devise  of  '<  all  my  freehold  hereditaments  in  the  county  of  8."— Free- 
holds and  copyholds  intermixed  and  usually  let  together.     Quennell  v. 

f        Turner 466 

9.  **  Right  heirs  "—Limitations  of  real  and  personal  estate 

^       —Power  to  convert  personal  estate — Personal  estate  devolving  with 
^'        real  estate  upon  heir-at-law.     Ve  Beauvoir  v.  De  Beanvoir  ,        .        .191 


846  INDEX. 

WILL — 10.  CoziBtruction — Substitution— Vesting— Gift  to  H.  for  life 
and  after  her  death  to  testator's  brothers  and  sister  equally  '^  or  such 
of  them  as  should  be  then  living  " — Gift  over  to  children  of  deceased 
brothers  and  sister — Shares  ''  to  be  paid  at  the  time  before  mentioned''— 
Death  of  brothers  and  sister  in  lifetime  of  H.— One  brother  A.  having- had 
no  children— A. 's  representatives  held  entitled  to  his  share  and  all 
children  taking,  whether  living  at  death  of  H.  or  not.    Masters  v.  Scalet 

424 

WORDS— <<  Freehold  hereditaments."    See  Will,  8. 
"  Bight  heirs."    See  Will,  9. 


\ 


END  OF  VOL.^  LXXXVm. 


BRADBUBT,  AON£W,  &  CO.  LO.,  P&INTEB8,  LONDON  ANB  TONBRIBOS. 


3  bios  Oka  AAS  bAA 


W^:.'-'^ 
^^m- 


.v''.^':-..^. 


;:S:s^^^f>i:i'^:"^ 


••        :"  .%  .^^v.;;v:^v^;^^^v^^^.:v^:x^^^^^      • 


.-s-:^ '■''.•.:.>'';•.•.:.>:•<•:••  •  .•>.;.•>  >;■> 
.■   .•■•. ..■••.v.vv.Vv' .'.•  •••:>■••:••.'. 


•  /. .' 


::';'a:v:. 


